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Rule  62  of  the  Supreme  Court  is  as  follows : 

Inasmuch  as  all  volumes  of  the  Reports  prior  to  the  63d  have  been  reprinted 
by  the  State,  with  the  number  of  the  volume  instead  of  the  name  of  the 
Reporter,  counsel  will  cite  the  volumes  prior  to  the  63d  N.  G.  as  follows : 
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JUSTICES 

OF  THE 

SUPREME  COURT  OF  NORTH  CAROLINA 

FALL  TERM,  1920 


CHIEF  JUSTICE  I 

WALTER  CLARK. 


ASSOCIATE  justices: 
PLATT  D.  WALKER,  WILLIAM  A.  HOKE, 

GEORGE  H.  BROWN,  WILLIAM  R.  ALLEN. 


ATTOBNET-GENERAL  : 

JAMES  S.  MAISTNESTG. 


ASSISTANT   ATTOBNEY-GENBRAL 

FRANK  NASH. 


SUPBEME  COUBT   BEPOBTEB : 

ROBERT  C.  STRONG. 


CLEBK   OF  THE  SUPBEME  COUBT: 

JOSEPH  L.  SEAWELL. 


OFFICE  CLEBK  : 

EDWARD  C.  SEAWELL. 


MABSHAL  AND  LIBBABIAN  ! 

MARSHALL  DeLANCEY  HAYWOOD. 
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JUDGES 

or  THE 

SUPERIOR  COURTS  OF  NORTH  CAROLINA 


EASTERN  DIVISION 

W.  M.  Bond First 

Geoboe  W.  Ck)NNOB Second 

John  H.  Kerb .Third 

F.  A.  Daniels Fourth 

O.  H.  GxnoN Fifth 

O.  H.  Allen ^ Sixth 


.Chowan. 

.Wilson. 

-Warren. 

.Wa3me. 

.Craven. 

.Lenoir. 


I  > 


T.  H.  Calvebt _ Seventh Wake. 

E.  H.  Cbanmeb Eiighth Brunswick. 

C.  C.  Lyon Ninth Columbus. 

W.  A.  Devin Tenth Granville. 


WESTERN  DIVISION 

H.  P.  Lane Eleventh 

Thomas  J.  Shaw .Twelfth 

W.  J.  Adams — - Thirteenth ... 

W.  F.  Habdinq..., Fourteenth  . 

B.  F.  Long Pifteenth 

J.  L.  Webb Sixteenth 

T.  B.  FiNLEY Seventeenth. 

J.  Bis  Ray Eighteenth... 


..Rockingham. 
..Guilford. 
..Moore. 
.Jifecklenburg. 
-.Iredell. 
..Cleveland. 
..Wilkes. 
-Yancey. 


P.  A.  McElboy Nineteenth Jifadison. 

T.  D.  Bbyson .Twentieth ,....Swain. 
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SOLICITORS 


EASTERN  DIVISION 

J.  C.  B.  Ehbinqhaus Jlrst Pasquotank. 

RioHABD  G.  AixsBBOOK .Second Edgecombe. 

Garland  E.  Midyettb. .Third Northampton. 

WALTOiD.  SnJEB. ^Pourth Chatham. 

J.  Lloyd  Hobton Fifth Pitt. 

J.  A.  Powers Sixth Lenoir. 

H.  B.  NoRBis Seventh Wake. 

H.  L.  Lyon .Eighth CJolumbus. 

S.  B.  McLean :. J«Jinth Robeson. 

8.  M.  Gattis Tenth Orange. 


WESTERN  DIVISION 

8.  P.  Graves Eleventh Surry. 

John  C.  Bower^ .Twelfth Davidson. 

W.  E.  Brock .Thirteenth Anson. 

G.  W.  Wilson fourteenth Gaston. 

Hayden  Clement fifteenth Rowan. 

R.  L.  Huffman Sixteenth Burke. 

J.  J.  Hayes Seventeenth Wilkes. 

J.  E.  Shipman Eighteenth Henderson. 

Geo.  M.  Pritchard Nineteenth .Madison. 

G.  L.  Jones Twentieth Macon. 


LICENSED  ATTORNEYS 

FALL  TERM,  1920 


The  following  were  licensed  to  practice  law  by  the  Supreme  Court,  Fall 
Term,  1920: 

Alexandeb,  Louise  Bbevabd .Greensboro. 

Austin,  Clarence  Moobe. .Charlotte. 

Baooett,  Jesse  Vebnon Salemburg. 

Baldy,  Francis  Hamilton Hartsville,  S.  C. 

Barden,  Graham  Arthur. 3urgaw. 

Barrett,  Lester  Earl. FarmvlUe. 

Blaokmon,  John  Morris Kershaw,  S.  C. 

Blackwell,  Hector  Clifton Lumberton. 

Bowman,  Frederick  Oscar Berea,  Ky. 

Brittain,  John  Moore Asheboro. 

Brower,  Alfred  Smith — Raleigh. 

Burns,  Robert  Paschal .s Roxboro. 

Butler,  Roscoe. :. Clinton. 

Camp,  Zebulon  Carter. Rutherfordton. 

Cablyle,  Irving  Edward ^ Wake  Forest. 

Chaffin,  Leonidas  Martin Lilllngton. 

Clement,  Louis  Heyl,  Jr Salisbury. 

Cronly,  Robebt  Dickson,  Jb. Wilmington. 

CuLBBETH,  Eugene  English Raleigh. 

Daniel,  Charles  Rufus Weldon. 

DoBTCH,  Hugh Goldsboro. 

Eastman,  Richard  Henry Raleigh. 

Edwards,  Charles  Henry Goldsboro. 

EuAS,  Winfred  Swain AsheviUe. 

Fagge,  Harry  Lee ^ LeaksviUe. 

Feimsteb,  Walter  Connor,  Jr. J^ewton. 

Febbell,  Wesuey  Lutheb Winston-Salem. 

Fbeeman,  Geobge  Kibby Gk)ldsboro. 

Glance,  John  Mabvin Leicester. 

Hale,  Ellis  Scott „ Mount  Airy. 

ELalMBick,  Chables  Raymond Rutherfordton. 

Harvey,  Wiley  Frank •. Littleton. 

Hatcher,  Matthew  James Mount  Olive. 

Hill,  John  Bright .Warsaw. 

HoLMAN,  Arthur  Neil. Paoli,  Penn. 

Howell,  James  Spears Ashevllle. 

Humber,  Robert  Lee,  Jr. Greenville. 

Ingram,  Odie  DeWitt High  Point 

Jackson,  Hosea  M Clinton. 

Jernigan,  Mack  Murphy Dunn. 

Johnson,  Ferdie  Talmage Delway. 

Jones,  Whxiam  Bailey Raleigh. 

Jordan,  Alton  Luther Shiloh. 

Keen,  Harvey  Allen Raleigh. 

Kennedy,  James  Connor Moltonville. 
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LICENSED  ATTORNEYS.  vii 


Kino,  Gboboe  Watts Charlotte. 

LiTTLB,  Bbyce..— Marshville. 

Lucas,  Silas  Rowe. Wilson. 

McDoNAND,  Benjamin  Augustus Parkton. 

MoIntyrb,  Robert  Allen Lumberton. 

BiABTiN,  LiNvnxE  Kebb. _ Wlnston-Salem. 

Mason,  James  Wallace Atlantic 

Matthews,  William  Elmeb. OUnton. 

Maunet,  Thebon  Bubt New  London. 

Mills,  Eugene « Raleigh. 

MuBBAY,  Edwabd ...Raleigh. 

Obb,  Fbank  Wylie. Charlotte. 

Palmes,  John  Bbame Warrenton. 

Patton,  Fbank  Caldwell. Morganton. 

Patton,  James  Ralph,  Jb. Durham. 

Paylob,  John  Hill Lauiinburg. 

Phillips,  Robert  Fletcheb. Raleigh. 

PiTTMAN,  Wiley  Hassell. Raleigh. 

Pbice,  Raymond  Lee - Raleigh. 

Rawls,  Joseph  Horace .lUlelgh. 

Revell,  Marvin  Stanford Kenly. 

Roberts,  Julian  Guion Chapel  Hill. 

Robinson,  Kathrine  McDiamid J'ayettevUle. 

Royals,  Henry  Clay Trinity. 

Ruff,  Joseph  Hinton Durham. 

Salmon,  Neill  McKay Llllington. 

Shaw,  Duncan Fayetteville. 

Shuford,  George  Adams Ashevllle. 

Sides,  Franklin  Elwood .Wlnston-Salem. 

Simpson,  Alaric Aulander. 

Smith,  Paul  Faison Raleigh. 

Stewart,  Bernie  Ray Wlnston-Salem. 

Walker,  Harvey  Harbison New  Castle. 

Wabd,  Benjamin  Thomas Belvldere. 

Wabben,  Archie  Guthrie,  Jr. Wilmington. 

Webster,  Felix  Litaker. - Wllkesboro. 

White,  Rufus  Jennings Conway. 

Williams,  Virginius  Faison Falson. 

Umstead,  William  Bradley Bahama. 

Younce,  George  Alexander Spencer. 


CALENDAR  OF  COURTS 

TO  BE  HELD  IN 

NORTH  CAROLINA  DURING  THE  SPRING  OF  1921 


SUPREME  CX)URT 

The  Supreme  Ck)urt  meets  in  the  dty  of  Raleigh  on  the  first  Monday  in 
February  and  the  last  Monday  in  August  of  every  year.  The  examination  of 
applicants  for  license  to  practice  law,  to  be  conducted  in  writing,  takes  place 
one  week  before  the  first  Monday  in  each  term. 

The  Judicial  Districts  will  be  called  in  the  Supreme  Court  in  the  following 
order : 

Spring  Tbrm.  1921 
First  District February     8 

Second  District. February  15 

Third  and  Fourth  Districts ^ February  22 

Fifth  District March  1 

Sixth  District March  8 

Seyenth  District ~ March  15 

Eighth  and  Ninth  Districts March  22 

Tenth  District ^ March  29 

Eleventh  District April  5 

Twelfth  District April  12 

Thirteenth  District April  19 

Fourteenth  District - April  26 

Fifteenth  and  Sixteenth  Districts „ May  3 

Seventeenth  and  Eighteenth  Districts May  10 

Nineteenth  District May  17 

Twentieth  District May  24 
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SUPERIOR  COURTS,  SPRING  TERM,  1921 


The  parenthesis  ntimerals  following  the  date  of  a  term  indicates  the  number 
of  weeks  daring  which  the  term  may  hold. 

In  many  instances  the  statutes  apparently  create  conflict;s  in  the  terms  of 
court. 

THIS  CALBNDAB  IS  UNOFFICIAL 


EASTERN  DIVISION 


FIRST  JUDICML  DISTRICT 

Spbino  Tbbm,  1921— Judffe  AlUn. 

Cunden— Mar.  14  (1). 

Beaufort^Jan.  17*  (1);  Feb.  21  (2);  April  lit 
ar;  May  9  (2). 
Gatee— Mar.  28  (1). 
Tyrrell— April  25  (2). 
Currituck— Jan.  31t  (1);  Mar.  7  (1). 
Chowan — April  4  (1). 
PasquoUnk— Jan.  3t  (2);  Feb.  14  (1);  Mar.  21 

Hyde— May  23  (1). 
Dare-May  30(1). 
Pferquimana— Jan  24  (1);  April  18  (1). 

SECOND  JUDICIAL  DISTRICT 

Spsura  Tbbm,  1921— Judge  Calvert. 

Washinston— Jan.  10  (2);  April  18t  (2). 

Nash— Jan.  24  (1);  Mar.  14t  (1);  May  2  (2); 
May  30  (1). 

#il8on— Feb.  7  (2);  May  16  (2);  June  27t  (1). 

Edcecombe— Mar.  7  (1);  April  4t  (2);  June  6 
(2). 

Martin— Mar.  21  (2);  June  20  (1). 

THIRD  JUDICIAL  DISTRICT 

Spbing  Tbrii,  1921 — Judge  Cranmer. 

Northampton — April  4  (2). 
Hertford— Feb.  28  (1):  April  18  (2). 
HaUfax— Jan.  31  (2):  Mar.  21  (2);  June  6  (2). 
Bertie— Feb.  14  (1):  May  9  (2). 
Warren— Jan.  17  (2);  May  23  (2). 
Vance— May  7  (2);  June  20  (2). 

FOURTH  JUDICIAL  DISTRICT 

Sp&ino  Tebm,  1921— Judge  Lyon. 

Lee-Mar.  28  (2);  May  9  (1). 

Chatham— Jan.  17  (1);  Mar.  21t  (1);  May  16 

(1). 
Johnston- Feb.  21  (2);  Mar.  14  (1);  April  25t 

Wayne— Jan.  24  (2);  April  lit  (2);  May  30  (2). 
Harnett— Jan.  10  (1);  Feb.  7  (2);  May  23  (1). 


FIFTH  JUDICIAL  DISTRICT 

Spbing  Tkbm,  1921 — Judge  Devin. 

Pitt-Jan.  17t  (1):  Jan.  24  (2);  Feb.  21t  (1); 
Mar.  21  (2);  April  ISf  (1);  April  25  (1);  May  23t 
(2). 

Craven— Jan.  10*  (1);  Feb.  7t  (2);  April  11 
(l);May  16t  (1);  June  6*  (1). 


Carteret^Mar,  14  (1);  June  13  (2). 

Pamlico— May  2  (2). 

Jonee— April  4  (1). 

Greene— Feb.  28  (2);  June  27  (1). 

SIXTH  JUDICML  DISTRICT 

Spbino  Tbbm,  1921— Judge  Bond. 

Onslow- Mar.  7  (1);  April  18  (2). 
Duplin— Jan.  10  (2);  Jan.  31*  (1);  Mar.  28t  (2). 
Sampson— Feb.  7  (2);  Mar.  14t  (2);  May  2  (2). 
Lenoir- Jan.  24*  (1);  Feb.  21t  (2);  May  23* 
(1);  April  11  (1);  June  13t  (2). 

SEVENTH  JUDICIAL  DISTRICT 

Spbino  Tebm ,  1921— Judge  Connor. 

Wake—  Jan.  10*  (1):  Jan.  31t  (1);  Feb.  7*  (1); 
Feb.  14t  (1);  Mar.  7*  (l)r  Mar.  14t  (2);  Mar.  28t 
(2);  April  II*  (1);  AprU  18t  (2);  May  2t  (1): 
May  9*  (1);  May  23t  (2);  June  6»  (1);  June  13f 
(2). 

Franklin— Jan.  17  (2);  Feb.  21t  (2);  May  16 
(1). 

EIGHTH  JUDICIAL  DISTRICT 

Spbino  Tbbu,  1921— Judge  Kerr. 

New  Hanovei^Jan.  17*  (1);  Mar  28*  (1); 
Anril  4t  (3);  May  9*  (1);  May  23t  (2);  June.  13* 

Brunswick— Mar.  21  (1);  June  20t  (1). 
Columbus— Jan.  31  (1);  Feb,  21 1  (2);  April  26 
(2). 
Pendei^Jan.  24  (1);  Mar.  7t  (2);  June  6  (1). 

NINTH  JUDICIAL  DISTRICT 

Spbino  Tbbm,  1921— Judge  Daniele. 

Robeson— Jan.  31*  (1);  Feb  7t  (1);  Feb.  28t 
^     '      •*  It  (2):  May  16t  (2). 

Jan.  lot  (1);  Mar.  14*  0);  April  26t 


(2);  April  4t  (2):  May  16t  (2). 
Bladen — I 


(1). 

Hoke— Jan.  24  (1);  April  18  (1). 

CumberUnd— Jan.  17*  (1);  Feb.  14t  (2);  Mar. 
21t  (2);  May  2t  (2);  May  30*  (1). 


TENTH  JUDICIAL  DISTRICT 
Spbino  Tebm,  1921— Judge  Guion. 

Granville— Feb.  14  (2);  April  11  (2). 

Person- Feb.  7  (1);  April  25  (1). 

Alamance— Jan.  24t  (1):  Mar.  7*  (1);  May  30t 
(2).      , 

Durham— Jan.  lOf  (2);  Feb.  28*  (1);  Mar.  14t 
(2):  May  2t  (1);  May  23*  (1);  June  20t  (1). 

Orange— April  4  (1);  May  9t  (1). 


ix 


COURT  CALENDAR. 


WESTERN  DIVISION 


ELEVENTH  JUDICIAL  DISTRICT 

Sprxno  Term,  1921— Judge  Webb. 

Ashe-April,  11  (2). 

Forsyth— Jan.  10  (2);  Feb.  Mf  (2);  Mar.  Mf 
(2):  Mar.  28*  (1);  May  28t  (3). 

Rookingham— Jan.  24*  (1);  Feb.  28t  (2);  May 
16(1);  June  20t  (1). 

CasweU-April  4  (1). 

Surry— Feb.  7  (1);  April  25  (2). 

AUeghany— May  0  (1). 

TWELFTH  JUDICIAL  DISTRICT 
Spbino  Term ,  1921— Judge  Finley. 
Davidson— Feb.  28  (2);  May  9t  (1):  May  30 

(1). 
Guilford— Jan.  17t  (2);  Jan.  31*  (1);  Feb.  14t 

(2);  Mar.  14t  (2);  Mar.  28t  (1):  April  18t  (2); 

May2*(l);Mayl6t(2);Junel3t(l);June20*(l). 

Stokes-Apnl  4»  (1);  April  llf  (1). 


THIRTEENTH  JUDICIAL  DISTRICT 

Sprxno  Term ,  1921— Judge  Pay. 

SUnly-Feb.  7t  (1);  April  4  (1);  May  16t  (1). 

Richmond- Jan.  10*  (1);  Mar.  21t  (1);  April 
11*  (1);  May  30t  (1);  June  20t  (1). 

Union— Jan.  31  (1);  Feb.  21t  (2);  Mar.  28  (1); 
May  Of  (1). 

iloore-Jan.  24*  (1);  Feb.  14t  (1);  May  23t  (1). 

Anson-Jan.  17*  (1);  Mar.  7t  (1);  April  18  (2); 
June  13t  (1). 

SooUand— May  14t  (1);  May  2  (1);  June  6  (1). 

FOURTEENTH  JUDICIAL  DISTRICT 

Spring  Term.  1921— Judge  McElroy. 

Mecklenbur«-Jan.  10*  (1);  Feb.  7t  (3);  Feb. 
28*  (1);  Mar.  7t  (2);  April  4t  (2);  May  2t  (2); 
May  16*  (1);  May  23t  (2);  June  13*  (1);  June 

Gaston— Jan.  17*  (1);  Jan.  24t  (2);  April  18* 
(1);  June6»(l). 

FIFTEENTH  JUDICIAL  DISTRICT 
Spring  Term,  1921— J udgelBryeon. 


Montgomery— Jan.  24*  (1);  April  lit  (2). 
_       .  .  .      ._       .  .   ...         rf[4*(i5. 

May  23 
:2);  April 
Davie— Feb.  28  (2). 


Randolph— Mar.  21t  (2);  Ap 

"lay  23 
Cabarrus— Jan.  10  (2);  April  25  (2) 


Iredell— Jan.  31  (2);  May  23  (2). 

Cabarrus— Jan.  10  (2);  J 

Davie— Feb.  28  (2). 

Rowan— Feb.  14  (2);  Mar.  Uf  (1);  May  0  (2). 


SIXTEENTH.  JUDICIAL  DISTRICT 

Spring  Term,  1921— Judge  Lane. 

Lincoln— Jan.  31  (1). 
Cleveland— Mar.  28  (2). 
Burke— Mar.  14  (2). 
CaldweU— Feb.  28  (2);  May  23  (2). 
Polk-April  18  (2). 

SEVENTEENTH  JUDICIAL  DISTRICT 

Spring  Term,  1921— Judge  Shaw. 

Avery— April  25  (2). 
Catawba— Feb.  7  (2);  May  »t  (2). 
Mitchell-April  11  (2). 
Wllkee— Mar.  14  (2);  May  30  (1). 
Yadkin-Mar.  7  (1). 
Watouga— Mar.  28  (2). 
Alexander- Feb.  21  (1) 

EIGHTEENTH  JUDICIAL  DISTRICT 

Spring  Term,  1921— Judge  Adame. 

McDowell— Jan.  24t  (2);  Feb.  21  (2). 
Rutherford— Feb.  7t  (2):  May  2  (2). 
Henderson— Mar.  7  (3);  May  80t  (2). 
Yancey— Mar.  28  (2). 
Transylvania— April  18  (2). 

NINETEENTH  JUDICIAL  DISTRICT 

Spring  Term,  1921— Judge  Harding. 

Buncombe— Jan.  10  (3);  Jan.  31t  (3);  Mar.  7 
(3);  April  4  (2):  May  2  (3);  June  6  (3). 

Madison— Feb.  28  (1);  Mar.  28  (1):  April  25 
(1):  May  23  (1). 

TWENTIETH  JUDICIAL  DISTRICT 

Spring  Term,  1921— Judge  Long. 

Haywood— Jan.  10  (2);  Feb.  7  (2);  May  »t  (2). 

Cherokee— Jan.  24  (2);  April  4  (2). 

Jackson— Feb.  21  (2);  May  23t  (2). 

Swain— May  7  (2). 

Graham— Mar.  21  (2);  June  6t  (2). 

Clay— April  18  (1). 

Macon— April  25  (2). 


Note — ^Tbis  calendar  is  compiled  from  that  of  A.  B.  Andrews,  Attorney  and  Counsellor  at 
Law,  Raleigh,  N.  C. 


^Criminal  cases.     tCivil  cases.     tCivil  and  jail  cases 


UNITED  STATES  COURTS  FOR  NORTH  CAROLINA 


DISTRICT  COURTS 

Eastern  District — ^E^nby  G.  Connor,  Judge,  Wilson. 
Western  District — James  E.  Boyd,  Judge,  Greensboro. 


EASTERN  DISTRICT 
Terms — District  terms  are  held  at  the  time  and  place  as  follows : 

Raleigh,  fourth  Monday  after  fourth  Monday  in  April  and  October. 

Civil  terms,  first  Monday  in  March  and  September.     S.  A.  Ashe, 

Clerk. 
Elizabeth  City,  second  Monday  in  April  and  October.    J.  P.  Thompson, 

Deputy  Clerk,  Elizabeth  City. 
Washington,  third  Monday  in  April  and  October.     Arthxtb  Mayo, 

Deputy  Clerk,  Washington. 
New  Bern,  fourth  Monday  in  April  and  October.    Walter  Duffy, 

Deputy  Clerk,  New  Bern. 
Wilmington,  second  Monday  after  the  fourth  Monday  in  April  and 

October.    T.  M.  Turrentine,  Deputy  Clerk,  Wilmington. 
Laurinburg,  last  Monday  in  March  and  September. 
Wilson,  first  Monday  in  April  and  October. 

OFFICERS 

J.  O.  Carr,  United  States  District  Attorney,  Wilmington. 
E.  M.  Greene,  Assistant  United  States  District  Attorney,  New  Bern. 
W.  T.  DoRTCH,  United  States  Marshal,  Raleigh. 

S.  A.  AsHE,  Clerk  United  States  District  Court  at  Raleigh  for  the  Eastern 
District  of  North  Carolina,  Raleigh. 

WESTERN  DISTRICT 

Terms — District  terms  are  held  at  the  time  and  place  as  follows : 
Greensboro,  first  Monday  in  June  and  December. 
Statesville,  third  Monday  in  April  and  October. 
Asheville,  first  Monday  in  May  and  November.    W.  S.  Hyams,  Deputy 

Clerk,  Asheville. 
Charlotte,  first  Monday  in  April  and  October. 
Salisbury,  fourth  Monday  in  April  and  October. 
Wilkesboro,  fourth  Monday  in  May  and  November. 

OFFICERS 

WnxiAM  C.  Hammer,  United  States  District  Attorney,  Asheboro. 
Clyde  R.  Hoey,  Assistant  United  States  District  Attorney,  Charlotte. 
Charles  A.  Webb,  United  States  Marshal,  Asheville. 
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F.  F.  CHERRY  v.  L.  J.  UPTON  &  COMPANY. 
(FUed  6  September,  1920.) 

1.  Evidence— Declarations— Hearsay — ^Res  Inter  Alios  Acta— Vendor  and 

Purchaser — Contracts— Breach. 

In  seller's  action  to  recover  damages  for  the  purchaser's  breach  of  con- 
tract to  accept  potatoes,  wherein  the  defendant  relies  upon  the  ground 
that  the  potatoes  did  not  come  up  to  grade  and  were  therefore  refused  by 
him,  accounts  made  to  the  seller  by  another  and  subsequent  purchaser 
of  the  potatoes  refused  by  the  defendant,  showing  they  were  of  the  re- 
quired grade,  are  incompetent  upon  the  question  as  hearsay  and  res  inter 
alia9  acta. 

2.  Instructions— Contract— Breach — Vendor  and  Purchasei^— Damages. 

Where  the  purchaser  of  goods,  in  this  case  potatoes,  has  breached  his 
contract  to  receive  and  pay  for  them,  so  that  the  seller  is  forced  to  sell 
them  upon  the  market,  it  is  required  of  the  trial  judge,  in  charging  the 
jury  upon  the  question  of  the  measure  of  damages,  to  give  them  some 
guidance  to  aid  them  in  their  determination,  and  an  instruction  to  allow 
such  sum  as  they  find  the  damage  to  be,  subject  to  the  vendor's  duty  to 
minimize  the  loss,  is  erroneous. 

3.  Vendor  and   Purchaser — Contracts— Breach — ^Measure   of   Damage!^— 

Nominal  Damages. 

Where  the  purchaser  of  goods  of  a  market  value,  wrongfully  refuses 
to  accept  them  according  to  his  contract,  under  claim  that  they  were  not 
up  to  grade,  and  the  vendor  could  have  reasonably  sold  them  at  tke  place 
and  time  of  delivery  for  the  contract  price,  or  more,  the  vendor  can  only 
reoover  nominal  damages  in  his  action,  the  measure  of  damages  being  the 
difference  between  the  contract  price  and  the  market  value  at  the  time 
and  place  of  delivery. 

Appeal  by  defendant  from  Cranmer,  J.,  at  the  April  Term,  1920,  of 

BEArFOBT. 

This  is  an  action  to  recover  damages  for  refusal  to  accept  and  pay  the 
contract  price  for  746  barrels  of  potatoes. 


2  IN  THE  SUPREME  COURT.  [180 

Chebby  V,  Upton. 

— '— — - — - — - 

The  plaintiflF  contracted  to  sell  and  deliver  at  Aurora,  and  defendant 
to  buy  and  pay  for,  at  the  rate  of  $3  per  barrel,  all  of  the  N"o.  1  and 
No.  2  potatoes  grown  on  three  of  plaintiff's  farms  in  the  June  season  of 
1916. 

Plaintiff  alleged  and  testified  in  substance  that  the  potatoes  were  dug, 
delivered,  and  paid  for  according  to  contract,  with  the  exception  of  746 
barrels  refused  by  defendant,  and  which,  according  to  plaintiff,  were 
up  to  grade,  that  is,  N"os.  1  and  2. 

The  defendant  justified  its  refusal  to  take  the  746  barrds  on  the 
ground  that  they  were  not  N"os.  1  and  2,  being  sunburnt  to  such  an  extent 
as  to  endanger  and  depreciate  the  entire  lot. 

The  plaintiff  offered  evidence  tending  to  prove  that  the  potatoes  were 
up  to  grade,  and  that  the  defendant  refused  to  accept  them,  and  that  he 
shipped  them  to  New  York,  where  they  were  sold  for  him  at  a  loss  of 
$944.18. 

The  defendant  offered  evidence  that  the  potatoes  were  sunburned,  and 
not  in  accordance  with  the  contract,  and  that  he  refused  to  receive  them 
for  that  reason. 

The  defendant  also  offered  evidence  tending  to  show  that  there  was  a 
market  for  potatoes  at  Aurora,  the  place  where  they  were  to  be  delivered, 
and  that  at  the  time  of  the  refusal  of  the  defendant  to  receive  the 
potatoes  that  N"o.  1  and  No.  2  potatoes  were  worth  there  $3  or  $3.75 
per  barrel. 

The  plaintiff  introduced  over  the  objection  of  the  defendant  the  ac- 
counts of  the  sales  from  the  merchants  in  New  York  on  which  was  given 
the  number  of  barrels,  the  grade  of  the  potatoes  as  No.  1  and  No.  2,  and 
the  prices  for  which  they  were  sold. 

Defendant  requested  the  court  to  charge  the  jury : 

1.  "The  court  instructs  that  the  invoices  or  accounts  of  sale  offered  by 
plaintiff  in  evidence  are  not  to  be  considered  by  the  jury  as  any  evidence 
of  the  grade  or  condition  of  the  potatoes  when  offered  for  delivery  to 
defendant,  if  you  find  they  were  so  offered.*' 

The  court  declined  this  request,  and  defendant  excepted. 

(2)  "Upon  the  second  issue  I  charge  you  that  the  damage,  if  any, 
which  plaintiff  may  be  entitled  to  recover  of  the  defendant  depends  upon 
the  price  of  No.  1  and  No.  2  potatoes  at  Aurora  at  the  time  of  refusal 
by  defendant  to  take  the  potatoes  in  question.  The  measure  of  damages, 
therefore,  is  the  difference  between  the  contract  price  of  $3  per  barrel 
and  the  market  price  of  No.  1  and  No.  2  potatoes  in  Aurora,  where  the 
same  were  to  be  delivered,  at  the  time  of  refusal  by  defendant.  In  this 
connection  plaintiff  testified  that  he  did  not  know  the  market  price  at 
Aurora  was  $3  or  more  per  barrel  at  that  time.  If  the  jury  answer  the 
first  issue  TTes,'  and  further  find  that  the  market  price  of  No.  1  and 
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No.  2  potatoes  at  Aurora  at  the  time  of  refusal  by  defendant  was  $3  or 
more  per  barrel,  the  jury  are  instructed  to  answer  the  second  issue  'One 
penny,'  or  some  other  nominal  amount."  Refused,  and  defendant  ex- 
cepted. 

In  lieu  of  this  instruction,  the  court  charged  the  jury:  "I  instruct 
you  that  it  is  the  duty  of  a  party  to  a  contract,  upon  breach  of  the  con- 
tract by  the  other  party,  to  exercise  the  care  of  a  prudent  man  to  miti- 
gate the  loss.  If  you  answer  the  first  issue  *Yes,'  you  will  consider 
whether  the  plaintiff  observed  this  rule  and  acted  as  an  ordinarily 
prudent  man  would  have  acted  under  said  circumstances,  whether  he 
observed  the  rule  as  to  mitigation  of  damages,  if  you  find  that  he  was 
damaged.  If  you  so  find,  then  you  will  allow  such  sum,  not  to  exceed 
$944.18,  as  you  find  the  damage  to  be,  and  if  you  find  that  a  less  number 
of  barrels  were  refused,  and  that  he  still  observed  the  rule,'  then  you  will 
allow  such  sum  as  you  find  the  damage  to  be.  You  may  allow  him 
interest  on  the  amount  you  find  due  him  from  the  time  you  find  the 
tender  to  have  been  made." 

To  this  instruction  the  defendant  excepted. 

The  jury  returned  the  following  verdict : 

"1.  Did  the  defendant  wrongfully  refuse  to  accept  and  pay  the  plain- 
tiff for  any  part  of  the  potatoes  embraced  within  the  contract,  of  6  June, 
1916,  sued  upon  in  the  action,  as  alleged  in  the  complaint?  Answer: 
TTes.' 

"2.  If  so,  in  what  amount,  if  any,  was  the  plaintiff  damaged  thereby? 
Answer :  *$944.18,  with  interest.'  " 

There  was  a  judgment  in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

John  0.  Tooly  and  Harry  McMvllan  for  plaintijf. 
Small,  MacLean,  Bragaw  &  Rodman  for  defendant, 

Allen,  J.  The  statements  of  accounts  sent  by  the  ITew  York  mer- 
chants to  the  plaintiff  were  inconsistent,  because  they  were  mere  un- 
sworn declarations,  and  as  to  the  defendant  res  inter  alias  acta. 

If,  instead  of  sending  accounts,  they  had  written  a  letter  acknowledg- 
ing the  receipt  of  the  potatoes,  and  saying  they  were  N"o.  I's  and  No.  2's, 
and  had  been  sold  for  a  certain  amount  of  money,  it  would  not  be  con- 
tended that  the  letter  would  be  admitted  in  evidence,  and  the  accounts 
of  sales  contain  in  effect  the  same  declaration,  and  are  subject  to  the 
same  objection. 

The  case  of  Dyeing  Co,  v.  Hosiery  Co.,  126  N".  C,  293,  is  in  point. 
In  that  case  the  plaintiff  brought  an  action  to  recover  a  balance  alleged 
to  be  due  for  dyeing  hosiery  goods  belonging  to  the  defendant,  and  the 
defendant  refused  to  pay  upon  the  ground  that  the  work  was  defective 
and  the  goods  damaged. 
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The  defendant,  after  receiving  the  goods  from  the  plaintiff,  shipped 
them  to  another  company  to  be  sold,  and  statements  of  sales  were  re- 
turned to  the  defendant. 

On  the  trial  the  defendant  offered  these  accounts  of  sales  for  the 
purpose  of  proving  the  loss  on  the  goods,  but  they  were  excluded,  because, 
as  the  Court  says,  "They  were  simply  the  declarations  of  the  defendant's 
agent.  Their  admission  would  violate  the  rule  res  inter  alias  a>cta, 
which  excludes  such  evidence.'' 

This  authority  was  affirmed  in  Peele  v.  Powell,  156  N".  C,  560,  which, 
while  reversed  on  a  rehearing,  has  not  been  disturbed  on  this  point. 

Bitting  v,  TJmxton,  72  N".  C,  542,  is  even  a  stronger  authority  against 
the  plaintiff.  In  that  case  the  plaintiff  brought  an  action  against  the  * 
defendant  as  his  agent,  among  other  things,  for  the  conversion  of  prop- 
erty belonging  to  the  plaintiff,  and  in  order  to  prove  that  the  defendant 
had  converted  thirty-seven  boxes  of  the  plaintiff's  tobacco  to  his  own 
use  by  selling  them  to  one  Reid,  offered  a  copy  of  Reid's  book  in  evidence 
in  which  Reid  had  credited  the  defendant  with  the  tobacco  as  his  own 
and  not  as  agent  for  the  plaintiff. 

The  evidence  was  rejected  upon  the  ground  that  '^eid's  book  was  only 
Reid's  declaration,  and  that  was  not  competent  evidence.  And  certainly 
the  copy  was  not  better  than  the  original." 

This  is  stronger  authority  against  the  plaintiff,  because  in  the  Bitting 
case  the  defendant  had  been  dealing  with  the  party  whose  book  was 
offered  in  evidence,  while  in  this  case  this  defendant  has  had  no  connec- 
tion or  business  relation  with  the  merchants  whose  statements  were 
offered  in  evidence. 

If  another  rule  should  be  adopted,  and  evidence  of  this  character 
should  be  admitted,  the  doors  would  be  opened  wide  for  collusion  and 
fraud,  and  parties  could  be  confronted  at  the  trial  with  damaging  evi- 
dence of  which  they  would  have  no  notice,  without  the  safeguard  of  an 
oath  or  the  opportunity  for  cross-examination. 

It  follows,  therefore,  that  there  was  error  in  receiving  the  evidence, 
and  in  refusing  to  give  the  first  instruction  prayed  for. 

The  defendant  was  also  entitled  to  have  the  jury  instructed  on  the 
issue  ot  damages  as  requested.  "Some  measure  of  damages  should  have 
been  given  to  the  jury  for  their  guidance,"  and  it  was  not  sufficient  to 
instruct  the  jury  "to  allow  such  sum  as  you  find  the  damage  to  be,"  sub- 
ject to  the  duty  imposed  on  the  plaintiff  to  mitigate  the  loss.  Coles  v. 
Lumber  Co.,  150  N.  C,  190. 

"The  measure  of  damages  in  an  action  by  the  seller  for  nonacceptance 
is  the  loss  directly  and  naturally  resulting  in  the  ordinary  course  of 
events  from  the  buyers'  breach  of  contract.  Where  there  is  an  available 
market  for  the  goods  in  question,  the  measure  of  damages  is  prima  facie, 
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or  in  the  absence  of  special  circumstances  showing  greater  damage,  to 
be  ascertained  by  the  difference  between  the  contract  price  and  the 
market  or  current  price  at  the  time  or  times  when  the  goods  ought  to 
have  been  accepted,  or  if  no  time  was  fixed  for  acceptance,  then  at  the 
time  of  the  refusal  to  accept."     5  Elliott  Contracts,  5095. 

The  same  rule  applies  to  breaches  by  the  seller.  "It  is  undoubtedly 
the  general  rule  that  on  a  failure  by  the  bargainer  to  deliver  goods  hav- 
ing market  value,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time  and  place  where  it 
should  have  been  delivered.''  Hosiery  Co.  v.  Cotton  Mills,  140  N".  C, 
452. 

The  defendant  had  the  right  to  refuse  to  receive  the  potatoes,  and  the 
plaintiff  could  recover  nothing,  unless  the  potatoes  graded  No.  1  and 
K"o.  2  as  required  by  the  contract,  and  if  they  were  of  that  quality  and 
the  refusal  of  the  defendant  to  receive  them  was  wrongful,  the  plaintiff's 
damages  would  be  nominal  if  the  plaintiff  could  have  sold  the  potatoes 
at  Aurora,  the  place  of  delivery,  for  as  much  as  the  contract  price,  or 
for  a  greater  sum,  and  the  defendant  was  entitled  to  have  the  jury  so 
instructed,  and  it  was  error  to  refuse  to  do  so  as  requested. 

New  trial. 


In  be  Wnx  op  GEORGE  M.  BENNETT. 
(Filed  15  September,  1920.) 

1.  Wills — ^Holograph  Wills — ^Letters — Statutes. 

For  a  letter  wholly  written  and  signed  by  a  deceased  person  to  be  con- 
strued as  his  holograph  will,  the  provisions  of  our  statutes,  Rev.,  3113  (2) 
and  3127  (2),  must  be  scrupulously  observed  and  followed  in  all  essential 
respects  and  with  substantial  precision. 

2.  Same — ^Intent  to  Make  a  Will. 

A  letter  wholly  written  and  signed  by  a  deceased  person,  to  operate  as 
his  holograph  will,  must  show  his  present  intention  to  will  his  estate,  or 
his  purpose  to  dispose  of  it  after  his  death,  and  this  intention  must  exist 
at  the  time  of  the  writing ;  and  an  expression  in  the  letter  that  the  writer 
wanted  the  addressee  thereof  to  have  everything  he  had  in  the  world,  "and 
I  will  have  it  fixed  if  I  can  have  the  chance,"  etc.,  only  indicates  the 
purpose  of  the  writer  to  make  a  will  in  the  future,  in  favor  of  the  ad- 
dressee, to  the  effect  stated,  and.  the  writing  is  upon  its  face  invalid  as  a 
holograph  will. 

8.  Wills — ^Holosrraph  Wills— Deposit  for  Safe  Keeping. 

A  letter  written  wholly  by  the  testator,  and  signed  by  him,  stating  that 
he  wanted  the  addressee  to  have  all  of  his  property,  and  that  he  "would 
have  It  fixed  if  he  had  the  chance,"  bears  no  evidence  upon  its  face  that 
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the  writer  intended  that  It  should  be  deposited  with  any  one  for  safe 
keeping,  as  required  by  our  statutes,  Rev.,  3127  (2),  and  without  further 
evidence  of  a  request  that  it  be  kept,  or  preserved,  or  that  it  was  other 
than  any  ordinary  or  casual  letter,  it  is  insufficient  in  this  respect  as  a 
holograph  will  were  it  otherwise  sufficient 

CiVTL  ACTION,  tried  before  Cranmer,  J.,  and  a  jury,  upon  an  issue  of 
devisavit  vel  non,  at  May  Term,  1920,  of  Beaufort. 

This  is  a  caveat  to  the  alleged  will  of  George  31.  Bennett,  deceased, 
the  paper-writing  propounded  as  his  will  being  in  the  following  lan- 
guage: 

Nov.  11,  1917. 

Deab  Friend: — I  will  try  and  write  you  a  few  lines  to  let  you  here 
from  me,  I  am  still  shut  up  for  measles  but  haven't  broke  out  but  I  am 
some  sick.  My  feever  is  a  104  and  I  am  a  hurting  through  my  breast 
and  I  cough  so  at  night  I  can't  sleep  and  I  don't  want  nothing  to  eat. 
I  will  be  sent  to  the  Hospital  as  soon  as  I  brake  out  I  hope  I  will  get 
along  all  right  and  I  truly  hope  you  all  are  well  but  beleve  me  I  am  some 
blue  today  this  is  wrote  on  Sunday  evening  but  you  cant  hardly  tell  the 
diflFerence  only  they  drill  on  Sunday  there  is  a  lot  works  right  on  and 
play  match  games  all  day  and  gamble  and  do  eny  thing  except  something 
good.  J  S  I  feel  so  bad.  I  cant  write  but  a  few  lines  tell  all  that  I 
send  my  love  to  them  and  I  hope  God  will  be  with  me  until  we  meat 
again. 

I  will  have  to  close  for  this  time  and  you  write  and  let  me  here  from 
you  I  dont  know  wher  I  will  be  able  to  answer  or  not  but  George  H. 
Hodges  sed  he  would  git  my  mail  to  me.  Answer  soon,  from  a  loving 
friend,  G.  H.  Bennett. 

Iff  aney  thing  happens  to  me  I  want  you  to  have  ever  thing  I  got  in 
the  world  and  I  will  have  it  fixed  iif  I  can  have  the  chance  for  you  have 
done  moore  for  me  than  aney  one  on  earth, 

from  one  who  love  you, 

G.  M.  Bennett. 

There  was  testimony  tending  to  show  that  the  alleged  testator  was  an 
enlisted  soldier  of  the  United  States,  and  stationed  at  Camp  Jackson, 
near  Columbia,  S.  C,  and  that,  at  the  time  he  wrote  the  letter  to  J.  S. 
Lewis,  the  general  beneficiary  of  his  property  named  in  the  paper  above 
set  out,  he  was  very  sick  in  camp,  where  he  died  13  or  14  November, 
1917,  and  that  the  letter  and  address  on  the  envelope  in  which  it  was 
enclosed  were  all  in  his  handwriting.  J.  S.  Lewis  testified  that  Bennett 
had  worked  with  him  five  or  six  years  before  going  to  the  great  war; 
that  he  was  not  related  to  him,  and  that  Bennett  had  a  father  and  a 
sister  now  living.  That  he  owned  real  estate,  but  he  did  not  know  how 
much.    He  went  to  see  him  at  the  camp  as  soon  as  he  heard  of  his  condi- 
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tion,  but  arrived  there  only  thirty  minutes  before  he  died.  There  was  also 
testimony  that  he  was  of  sound  mind  when  he  left  for  the  camp.  None 
of  the  witnesses  saw  him  after  he  became  sick.  There  was  no  testimony 
that  the  relations  between  Bennett  and  his  father  and  sister  were  other- 
wise than  those  usually  and  generally  subsisting  between  persons  bearing 
such  relations  to  each  other,  nor  was  there  any  suggestion  that  their 
relations  were  not  cordial  or  affectionate.  In  regard  to  his  personal 
relations  with  them,  a  witness,  J.  S.  Stilley,  testified :  "I  knew  George 
M.  Bennett;  have  known  him  all  my  life.  He  had  been  living  with 
Mr.  Lewis  for  five  or  six  years  before  he  went  to  Camp  Jackson.  I 
know  his  hand-writing.  I  have  examined  this  paper,  including  every 
part,  the  signature  and  all.  It  is  in  the  handwriting  of  George  M. 
Bennett.  He  was  twenty-five  or  thirty  years  old.  The  last  time  I  saw 
him  was  when  he  went  off  to  Camp  Jackson.  At  that  time  he  was  in 
his  right  mind  so  far  as  I  know.  When  he  was  drafted  he  was  living 
one-half  or  three-quarters  of  a  mile  from  his  father.  I  have  seen  him  at 
his  father's  house  two  or  three  times  when  his  father  was  sick;  he  had 
been  «ick,  but  was  well  before  George  went  off.  I  have  never  had  a 
conversation  with  Mr.  Joseph  Lewis  in  which  he  made  a  statement  to 
me  about  the  young  man's  sanity.  I  just  cannot  remember  when  his 
mother  died.  His  sister  lived  one-half  to  three-quarters  of  a  mile  from 
him.  He  associated  with  her  once  in  a  while.  I  know  this  handwriting, 
it  is  George  Bennett's.  He  refers  to  his  sister's  daughter  as  T)ear  Kate.' 
This  is  his  handwriting,  dated  18  October,  1917;  and  this,  too,  dated 
5  Xovember,  1917.  Mr.  Lewis  was  a  farmer.  Gteorge  M.  Bennett 
worked  with  him  on  the  farm.  I  just  know  about  where  I  have  been 
told  that  tract  of  land  lies.  I  do  not  know  who  was  in  possession.  I 
do  not  know  whether  it  was  land  owned  by  his  father."  While  we  state 
this  testimony  literally,  as  it  appears  in  the  record,  and  the 'substance 
of  the  rest  of  it,  it  may  not  be  very  material,  except  as  bearing  in  a 
general  way  upon  the  intention  of  Bennett  to  make  his  letter  of  11 
November,  1917,  his  last  will  and  testament. 

The  caveators  requested  that  the  following  instructions  be  given  to  the 
jury  : 

"1.  If  you  believe  the  evidence,  and  find  the  facts  to  be  as  it  tends  to 
prove,  you  will  answer  the  issue  'No.'     Refused,  and  caveators  excepted. 

"2.  That  one  of  the  controlling  factors  in  determining  whether  a 
paper-writing  propounded  for  probate  as  the  last  will  and  testament  of 
the  writer  is,  that  the  writer  of  the  instrument  had,  at  the  time  of  writ- 
ing it,  the  intention  to  dispose  of  his  property  by  the  same,  and  even 
if  the  jury  should  find  from  the  evidence  that  the  testator  wrote  the 
paper  in  question  and  intended  to  dispose  of  his  property  in  the  manner 
therein  set  out,  he  did  not  intend  for  said  instrument  to  be  his  will,  but 
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intended  to  execute  anpther  instrument  setting  forth  the  disposition  of 
his  property,  then,  in  that  event,  the  paper-writing  propounded  would 
not  be  the  last  will  and  testament  of  said  Geo.  M.  Bennett,  and  you 
should  answer  the  issue  ^o.'     Refused,  and  caveators  excepted." 

The  jury  found  the  issue  in  favor  of  the  propounder.  Judgment  upon 
the  verdict,  and  defendant  appealed. 

Small,  MacLean,  Bragaw  &  Rodman  for  propounders. 
Ward  &  Orimes  for  caveators, 

Walkeb,  J.,  after  stating  the  case :  The  learned  judge  who  presided 
at  the  trial  of  this  case  should  have  directed  the  jury  to  answer  the  issue 
in  favor  of  the  caveators,  or,  in  other  words,  "No,"  as  there  was  no 
evidence,  in  a  legal  sense,  that  the  paper-writing,  which  was  propounded 
by  the  beneficiary  named  in  it,  and,  thereafter,  admitted  to  probate  in 
common  form,  or  any  part  thereof,  was  the  will  of  George  M.  Bennett, 
the  supposed  testator,  or  the  miscalled  testator. 

By  our  statute  the  Legislature  has  made  careful  and  safe-guarding 
provision  for  the  execution  and  probate  of  wills,  they  being  the  last 
expression  of  the  intention  of  their  makers  regarding  the  disposition  of 
their  property  after  death,  and  we  have  held  repeatedly,  as  we  should 
have  held,  undoubtedly,  that  these  provisions  must  be  scrupulously  ob- 
served and  followed  in  all  essential  respects,  and  with  substantial  preci- 
sion, or  at  least  accuracy.  Rev.,  3113,  3127  (1  and  2).  The  object  of 
the  law  is  that  there  may  be  no  doubt  as  to  the  intention  of  the  supposed 
testator  to  make  his  last  will  and  testament,  and  as  to  the  fact  of  his 
having  done  so  by  the  particular  writing  offered  for  probate,  thereby 
identifying  it  as  the  true  and  only  document  defining  his  intentions  to 
will  his  estate  and  his  purpose  as  to  how  it  should  be  disposed  of  after 
his  death.  The  two  intentions  to  make  a  will  and  to  dispose  of  his 
estate  in  the  manner  described  in  the  paper-writing  in  question  must 
concur  and  coexist.  While  a  will  must  be  contained  in  a  writing,  no 
formal  testamentary  instrument  is  required.  If  it  adequately  sets  forth 
a  testamentary  intent  it  is  enough.  In  many  instances  wills  have  taken 
the  form  of  other  instruments,  while  in  others  they  have  been  wholly 
informal.  A  will  may  take  the  form  of  an  assignment,  or  of  a  deed,  or 
of  a  power  of  attorney,  or  of  a  letter,  or  of  a  promissory  note,  or  of  an 
order,  etc.,  say  the  authorities.  It  may  assume  the  form  of  any  instru- 
ment, or  be  absolutely  informal.  This  principle  is  well  settled  and 
numerous  examples  of  such  wills  are  to  be  found  in  the  law  books  and 
decisions  of  the  Courts  here  and  abroad.  Gardner  on  Wills  (1st  ed.), 
pp  36  to  43,  and  the  Courts  have  gone  very  far  to  support  such  docu- 
ments as  valid  wills,  but  at  the  same  time  they  have  required  sufficient 
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certainty  and  assurance  as  to  the  intention  to  presently,  or  at  the  time 
the  particular  document  comes  into  existence,  make  a  will,  and  as  to 
that  paper  being  the  very  will  he  intended  to  make.  Gardner,  at  p.  40; 
says :  "So  a  letter  written  by  a  testator  to  a  friend,  authorizing  him  to 
take  charge  and  dispose  of  the  testator's  property,  and  to  sell  and  convey 
the  same  as  his  executor,  properly  attested,  sufficiently  evidences  the 
testator^s  intention  to  dispose  of  his  property,  and  may  be  probated  as  a 
will.  But  a  letter,  like  any  other  instrument,  to  take  eflFect  as  a  will, 
must  be  executed  in  compliance  with  the  requirements  of  the  statute,  and 
must  express  a  genuine  present  and  not  merely  an  anticipated  testament- 
ary intent," 

Mr.  Jarman,  in  his  work  on  Wills  (6  ed.),  p.  21,  says,  in  substance 
at  least :  "The  law  has  not  made  requisite  to  the  validity  of  a  will  that 
it  should  assume  any  particular  form,  or  be  couched  in  language  techni- 
cally appropriate  to  its  testamentary  character.  It  is  sufficient  that 
the  instrument,  however  irregular  in  form  or  inartificial  in  expression, 
discloses  its  testamentary  character  and  the  intention  of  the  maker 
respecting  the  posthumous  destination  of  his  property;  and  if  this  ap- 
pears to  be  the  nature  of  its  contents,  any  contrary  title  or  designation 
he  may  have  given  to  it  will  be  disregarded." 

In  the  case  of  In  re  estate  of  C,  B.  Richardson  (appeal  of  Nina  R. 
Hardee),  94  Calif.,  63,  the  Court  held  that  a  letter,  which  merely  ex- 
pressed a  desire  that  his  sister  and  her  children  get  everything  he  owned, 
but  containing  words  indicating  that  they  should  take  it  by  a  formal 
will,  or  by  one  he  would  make,  was  nbt  testamentary  in  character,  but 
only  the  expression  of  a  desire,  it  clearly  not  being  the  intention  that  the 
letter  should  be  so  construed  as  to  become  his  last  will.  It  is  argued 
that  many  cases  held  that  such  a  letter  constituted  a  will,  but  with  this 
statement  we  cannot  agree.  Those  referred  to  manifestly  contained 
evidence  of  an  intention  to  then  devise  and  bequeath  the  writer's  estate, 
or,  in  other  words,  that  the  letter  should  have  a  present  and  full  opera- 
tion as  a  will,  leaving  nothing  to  be  done  in  the  future  in  respect  to  the 
matter.  But  here  there  is  on  the  face  of  the  letter  an  expression  which 
clearly  indicates  the  intention  that  it  should  not  itself  be  Bennett's  will, 
but  that  some  other  document,  more  formal  in  character,  should  be,  and 
this  he  would  have  fixed  if  he  had  a  chance.  The  general  tenor  of  the 
will  shows  an  expectation,  if  not  a  confident  hope,  of  his  restoration  to 
health.  He  expresses  the  hope  that  "God  will  be  with  them  until  they 
meet  again."  ^ 

He  was  not  in  extremis,  even  if  quite  ill  with  measles,  as  his  tempera- 
ture was  104,  or  5  2/5  degrees  above  the  normal,  and  he  felt  badly.  He 
anticipated,  though,  that  he  would  eventually  carry  out  his  wish,  when 
better  able  to  do  so.     The  language  of  the  paper  is  but  the  manifestation 
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of  his  purpose  to  do  something  in  the  future,  but  is,  by  no  means,  a 
present  testamentary  disposition  of  his  property.  It  is  more  an  expres- 
sion of  his  gratitude  for  past  favors,  and  a  desire  to  reward  the  pro- 
pounder  in  the  future  by  willing  him  property.  We  cannot  hold,  under 
our  law,  that  it  rises  to  the  dignity  and  solemnity  of  a  last  will  and 
testament. 

The  statute  requires,  in  the  case  of  a  holographic  will,  that  the  paper 
be  deposited  with  some  person  for  safe  keeping,  unless  it  is  properly 
attested,  or  is  found  among  the  valuable  papers  and  eflFects  of  the  maker. 
This  letter  bears  no  evidence  on  its  face,  nor  is  there  any  proof  otherwise 
that  Bennett  intended  that  it  should  be  deposited  with  the  propounder, 
or  any  one  else,  for  safe  keeping.  There  is  no  request  that  he  keep  or 
preserve  the  letter,  or  that  he  do  anything  more  with  it  than  he  would 
with  any  ordinary  or  casual  letter  received  from  him,  or  any  other 
person. 

The  case  of  Haberfield  v.  Browning,  4  Vesey,  Jr.,  200,  referred  to  in 
Mathews  v,  Warner,  4  Vesey,  Jr.,  at  p.  200  (31  Full  Reprint  Series  of 
Eng.  Reports,  p.  102),  is  sometimes  relied  on  to  sustain  papers  of  this 
kind  as  wills.  That  was  a  case  of  instruction  to  an  attorney  to  draw  up 
a  will,  which,  for  special  reasons,  was  held  as  a  valid  will.  But  in 
Mathews  v.  Warner,  4  Vesey,  Jr.,  186,  it  was  insisted  that  it  did  not 
apply  to  a  case  of  this  kind,  "where  upon  the  face  of  the  paper  it  is  not 
intended  as  a  testamentary  disposition."  There  is  no  present  disposi- 
tion, nor  did  the  deceased  ever  intend  by  signing  it,  "that  it  should  imme- 
diately  operate,"  adding  that  "there  are  many  sensible  passages  applica- 
ble to  the  subject  in  Shep.  Touchstone,  404  to  408."  The  Court,  by  so 
famous  a  judge  as  Lord  Loughbonough,  accepted  this  contention  as  sound 
and  correct. 

We  cannot  refrain  from  adding  to  this  opinion  the  great  weight  of 
that  able  jurist's  view  as  expressed  by  him  in  Mathews  v.  Warner,  supra: 
"Under  all  these  circumstances,  with  this  evidence,  and  above  all,  the 
evidence  of  the  paper  itself,  I  should  have  no  difficulty,  sitting  as  I  have 
sat  in  a  Court  of  Law,  to  put  it  so  to  the  jury,  that  I  should  expect  a 
verdict  that  he  had  not  devised;  that  it  was  no  will,  but  only  a  project 
of  a  will,  not  a  complete,  definite  rule  and  law  for  settling  his  fortune. 
It  is  not,  it  cannot,  be  denied,  the  argument  presses  so  strong,  that  upon 
the  perusal  of  this  paper  the  natural  conclusion  is  that  it  was  his  inten- 
tion to  make  a  more  formal  paper  than  this.  That  inference  cannot 
possibly  be  avoided.  Then  ex  hypothesi  this  paper  at  the  time  he  sub- 
scribed it  was  not  the  law,  the  testament.  When  then,  at  what  period^ 
did  the  voluntas  testandi  exist  in  his  mind  quoad  this  instrument?  If 
it  is  admitted,  as  it  must  be,  that  when  he  subscribed  his  name  he  was 
looking  to  some  future  act,  the  decision  that  this  is  his  will  would  de- 
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stroy  the  most  general  maxim  I  know  of,  'voluntas  testatoris  ambviatoria 
est  usque  ad  mortem/  No  man  can  answer  the  question,  at  what  time 
that  intention  existed  in  his  mind.  I  know  there  was  a  period  when  a 
contrary  intention  existed.  He  has  given  that  evidence  under  his  own 
hand  hy  the  paper  of  1789.  TJnder  all  these  circumstances,  I  should 
have  felt  myself  obliged,  as  an  act  of  duty,  strongly  to  press  upon  the 
consideration  of  the  jury  the  utter  impossibility  upon  the  fair  view  of 
the  evidence  of  making  the  supposition,  that  this  was  the  will,  and  I 
must  have  added  another  circumstance,  that  it  was  his  last  will.  The 
manner  in  which  it  was  kept,  with  so  little  attention,  the  place  where 
it  was  found,  these  circumstances  are  always  of  great  consideration. 
But  though  that  is  the  bias  of  my  mind,  I  am  very  far  from  saying  it 
may  not  be  a  necessary  conclusion  in  the  Court,  which  is  to  decide  by 
other  maxims  than  we  are  acquainted  with  here,  that  this  will  may  be 
established;  but  I  wish  the  point,  after  it  has  been  well  canvassed  and 
considered,  to  be  felt  as  a  point  of  great  weight  and  importance ;  and  if 
such  things  are  to  be  established  as  wills,  it  loudly  requires  the  inter- 
ference of  the  Legislature  to  prevent  such  a  latitude  in  that  respect  as 
makes  the  disposing  of  all  a  man's  fortune  the  most  slight  and  trivial 
act,  attended  with  much  less  of  form,  solemnity,  and  precision  than  any 
act  he  could  do  with  r^ard  to  any  part  of  his  property  during  his  life." 

Suffice  it  to  say,  that  the  best  considered  and  weightiest  authorities 
upon  this  important  question  hold  with  us  that  a  paper,  such  as  this,  is 
not,  in  law,  a  last  will,  and  this  case,  we  think,  by  reason  of  its  special 
facts  and  the  peculiar  language  of  the  paper,  especially  that  of  the  last 
clause,  is  much  stronger  for  the  caveators  than  any  one  in  the  large 
group  which  support  their  view. 

It  is  impossible  to  read  the  paper  now  before  us  for  consideration,  and 
come  to  the  conclusion  that  it  is  fi  testamentary  one.  It  states  merely 
an  intention  to  execute  something  in  the  future  as  his  will,  which  he  may 
or  may  not  do  after  fuller  consideration,  for,  as  said  by  Lord  Lough- 
borough,  supra,  and  translating  his  Latin,  "the  will  of  a  testator  is 
ambulatory  even  to  his  death,"  which  means,  in  other  words,  that  it  is 
not  fixed  legally,  but  may  be  changed  even  to  the  time  of  his  death. 

There  is  also  nothing  in  the  language  used  which  shows  an  intention 
to  deposit  the  paper  "with  some  person  as  his  will,"  but  is  a  casual  letter, 
written  and  mailed  only  as  is  a  letter  in  any  correspondence,  and  not 
attended  by  the  solemnity  which  is,  and  should  be,  required  in  executing 
80  important  an  instrument  as  a  will. 

The  cases  of  Spencer  v.  Spencer,  163  N".  C,  83,  and  In  re  Will  of 
Ledford,  176  N".  C,  610,  belong  to  that  class  of  cases  we  have  mentioned 
above,  where  the  letters  showed  that  they  were  written  animo  testandi, 
and  that  they  should  operate  as  wills,  and  not  some  other  paper  to  be 
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written  in  the  future.  In  the  Spencer  case  the  Court  said :  "The  dis- 
tinguishing feature  of  all  genuine  testamentary  instruments,  whatever 
their  form,  is  that  the  paper-writing  must  appear  to  be  written  animo 
testandL  It  is  essential  that  it  should  appear  from  the  character  of  the 
instrument,  and  the  circumstances  under  which  it  is  made,  that  the  tes- 
tator intended  it  should  operate  as  his  will,  or  as  a  codicil  to  it.  In  the 
case  at  bar  the  testator  had  made  his  will  in  !N"ew  York  City  on  the  eve 
of  his  departure  for  a  European  trip.  This  so-called  codicil  is  a  letter 
written  to  his  brother  immediately  after  he  had  executed  his  will,  and 
makes  no  reference  to  it.  It  is  scarcely  probable  that  the  testator 
regarded,  or  intended,  such  a  letter  to  be  in  any  sense  a  part  of  his  will. 
1  Redfield  on  Wills,  star  p.  174,  and  notes ;  Si,  Johns  Lodge  v.  Callendar, 
26  N.  C,  335 ;  Simms  v,  Simms,  27  N.  C,  684."  This  language,  or  the 
essential  part  of  it,  was  quoted  and  approved  in  the  Ledford  case, 
Alston  V,  Davis,  118  N.  C,  203,  was  overruled.  The  case  of  Milam  v. 
Stanley,  17  L.  R.  A.  (N.  S.),  1126,  was  decided  upon  the  same  principle. 
The  Court  there  said :  "The  letter  shows  on  its  face  that  it  is  inartifi- 
cially  written,  but  his  meaning  is  sufficiently  apparent.  He  did  not 
have  in  mind  that  he  was  thereafter  to  make  his  daughters  a  deed  to 
the  house  and  lot.  (Quoting  language  of  letter.)  These  words  show 
that  he  had  in  mind,  not  something  that  he  was  going  to  do,  but  some- 
thing that  he  was  then  doing.  In  other  words,  they  show  that  he  in- 
tended them  to  have  the  house  and  lot  by  virtue  of  the  letter  he  was  then 
writing,  and  not  by  virtue  of  some  instrument  he  was  thereafter  to 
write." 

It  is  not  necessary  to  discuss  the  question  whether  the  words  of  the 
statute,  "or  was  lodged  in  the  hands  of  some  person  for  safe  keeping" 
(Rev.,  3127  (2)),  meant  some  third  person,  or  one  not  a  beneficiary. 

The  court  erred  in  its  instruction  to  the  jury,  and  in  not  giving  the 
caveators'  prayers. 

New  trial. 


HENRICO  LUMBER  COMPANY  v.  DARE  LUMBER  COMPANY. 

(Filed  15  September,  1920.) 

1.  Actions — ^Venue — ^Parties — ^Interest  in  Lands — Cities— Oorporatioi 
Nonresidents. 

A  suit  to  set  aside  a  deed  of  trust  for  lands,  and  to  establish  a  prior 
lien  thereon  in  plain tlfiTs  favor,  involves  an  estate  or  interest  therein, 
within  the  intent  and  meaning  of  our  statute,  Rev.,  419,  requiring  that 
the  venue  of  such  action  shall  be  in  the  county  wherein  the  land  is  situ- 
ated, and  where  both  plaintiff  and  defendant  are  corporations,  nonresident 
of  the  State,  an  action  brought  in  a  different  county  from  the  situs  of  the 
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property,  wherein  neither  has  property,  nor  conduct  its  business,  the  case 
falls  within  the  intent  and  meaning  of  Rev.,  423  and  424;  and  upon  a 
proper  motion  aptly  made,  is  removable  to  the  Superior  Court  of  the 
County  wherein  the  land  is  situated,  and  the  cause  of  action  arose. 

2.  Removal  of  Causes — ^Transfer  of  Causes-— Courts— Jurisdiction — ^Mo- 
tions—New Parties. 

Where  a  cause  is  removable,  for  improper  venue,  from  the  county  in 
which  It  has  he&a.  brought,  and  new  parties  defendant  are  made  at  their 
own  request,  such  new  parties  are  not  prejudiced  by  the  delay  of  the 
original  defendant  to  take  timely  steps  to  remove  the  cause  to  the  proper 
county,  when  they  act  promptly  and  within  the  time  allowed  by  law. 

Civil  action^  heard  before  Calvert,  J,,  on  a  motion  to  remove  the 
same  to  the  county  of  Dare  for  trial,  which  was  granted,  and  the  re- 
moval ordered.     Plaintiff  excepted,  and  appealed  to  this  Court. 

The  facts  are  these:  The  plaintiff  sued  to  recover  damages  for  the 
breach  of  a  contract  by  the  defendant  to  sell  and  deliver  to  it  a  certain 
quantity  of  pulpwood,  for  the  price  of  $120,102.10,  and  also  to  set  aside 
bonds  and  a  deed  of  trust  on  lands  for  fraud.  The  Dare  Lumber  Com- 
pany, a  corporation,  issued  its  "bonds  to  the  amount  of  $6,000,000,  and 
secured  the  payment  of  the  same  by  executing  a  deed  of  trust  to  the 
Commercial  Trust  Company  on  its  lands  in  Dare  and  Pasquotank 
counties.  The  contract  for  the  sale  and  delivery  of  the  pulpwood  was 
authorized  and  approved  by  the  Metropolitan  Trust  Company,  which 
corporation  was  the  owner  of  all  the  stocks  and  bonds  of  the  Dare  Lum- 
ber Company,  the  approval  of  that  company  being  based  upon  a  valid 
consideration,  that  is,  the  benefit  and  advantage  which  would  accrue  to 
it  from  the  pulpwood  contract.  The  Metropolitan  Trust  Company  is 
now  the  owner  and  holder  of  the  bonds  of  the  Dare  Lumber  Company, 
secured  by  the  deed  of  trust,  which  are  alleged  to  be  fraudulent  as  to  the 
creditors  of  the  said  company.  The  latter  company  was  the  original 
defendant  in  the  action,  which  was  brought  in  Beaufort  County.  The 
other  defendants  were  afterwards  made  parties,  as  defendants,  upon  their 
own  request,  and  moved  that  the  venue  of  the  action  be  changed  to  Dare 
County,  because  the  cause  of  action  arose  there,  and  the  lands  described 
in  the  deed  of  trust  are  situated  there,  all  of  the  parties  being  nonresi- 
dents of  this  State.  A  sale  of  the  lands  by  the  trustee,  under  the  power 
contained  in  the  deed  of  trust,  was  enjoined  and  other  orders  made, 
which,  though,  it  is  not  material  to  consider  at  this  stage  of  the  pro- 
ceedings. 

The  Metropolitan  Life  Insurance  Company  having  become  the  owner 
of  the  stocks  and  bonds  of  the  Dare  Lumber  Company,  the  Metropolitan 
Trust  Company  had  been  substituted  as  trustee  in  the  deed  of  trust  for 
the  Commercial  Trust  Company.  The  time  for  answering  expired  on 
13  July,  1920,  and  the  motion  to  remove  was  filed  12  July,  1920. 
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Small,  MacLean,  Bragaw  &  Rodman  for  plaintiff. 

Frank  Swing,  P.  TT.  McMullan,  and  W.  A.  Worth  for  defendant, 

• 

Walker,  J.,  after  stating  the  foregoing  material  facts:  The  right 
to  have  the  place  of  trial  changed  from  Beaufort  County  to  Dare  County 
would  seem  to  be  clear  upon  the  facts.  Why  the  venue  of  the  action 
was  laid  in  Beaufort  County  does  not  appear.  It  manifestly  was  not  the 
proper  county,  as  none  of  the  parties  resided  therein ;  the  cause  of  action 
did  not  arise  in  that  county;  nor  was  any  of  the  land  to  be  affected  by 
the  judgment,  and  described  in  the  deed  of  trust,  situated  therein;  nor 
was  the  business  of  the  companies,  or  any  of  them,  usually  done  in  that 
county.  But  Dare  County  answered  all  these  requirements.  Rev.,  419, 
423,  424.  The  plaintiff,  as  we  have  remarked,  is  a  Virginia  corporation, 
and  the  defendants  are  N"ew  York  corporations,  and  those  sections  fix 
the  venue,  which  does  not  include  Beaufort  County.  The  law  provides 
that  actions  for  the  following  causes  must  be  tried  in  the  county  where 
the  subject  of  the  action,  or  some  part  thereof,  is  situated,  subject  to  the 
power'  of  the  court  to  change  the  place  of  trial,  in  the  following  cases : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such  right  or  interest, 
and  for  injuries  to  real  property. 

2.  For  the  foreclosure  of  a  mortgage  on  real  property,  etc.    Rev.,  419. 
An  action  against  a  corporation  created  by  or  under  the  laws  of  any 

other  State,  government,  or  country  may  be  brought  in  the  Superior 
Court  of  any  county  in  which  the  cause  of  action  arose,  or  in  which  it 
usually  did  business,  or  in  which  it  has  property,  or  in  which  the  plain- 
tiffs, or  either  of  them,  shall  reside.  Rev.,  423.  This  action  was 
brought  for  the  purpose  of  setting  aside  the  deed  of  trust,  and  obtaining 
a  lien  thereon  superior  and  prior  thereto.  It,  therefore,  comes  within 
the  operation  of  Rev.,  419  (not  to  mention  the  other  sections  which  are 
applicable),  because  the  plaintiff  seeks  the  determination,  in  some  form, 
of  an  estate  or  interest  in  real  property.  We  held  in  Wofford  v.  Hampton, 
173  N".  C,  686,  that  a  creditors'  bill  for  setting  aside  an  alleged  fraudu- 
lent deed  of  a  debtor  to  his  wife  was  triable  only  in  the  county  where  the 
land,  or  some  part  thereof,  is  situated.  The  object  of  this  action  is  to 
establish  a  claim  and  to  annul,  for  fraud,  a  deed  of  trust  on  lands  in 
Dare  County,  where  the  cause  of  action  arose. 

There  is  a  suggestion  that  the  motion  to  remove  the  case  for  trifJ 
to  Dare  County  was  not  made  within  the  time  prescribed  by  the  statute, 
but  this  appears  to  us  to  be  an  erroneous  view  of  the  case.  It  is  certain 
that  the  insurance  company  and  the  trust  company  made  their  applica- 
tion for  removal  in  time,  and,  even  if  the  other  defendant  was  tardy,  it 
could  not,  by  its  inaction,  prejudice,  much  less  sacrifice,  their  right  of 
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removal.  These  two  defendants  acted  promptly  after  they  were  allowed 
to  become  parties.  They  would  have  been  mere  interlopers  had  they 
taken  action  to  remove  before  their  entrance  into  the  case.  A  similar 
question  was  before  the  Court  many  years  ago  in  Knowis  v.  Baker,  4 
N.  C.  (Anno.  Ed.),  p.  196,  where  Judge  Cameron  said:  "N"o  neglect  or 
delay  in  making  the  application  can  be  fairly  imputed  to  the  defendant ; 
for  although  the  suit  has  been  pending  for  several  terms,  yet  till  he 
became  interested  in  it,  he  had  no  authority  to  interfere  in  it;  and  the 
application  for  a  removal  is  made  at  the  same  term  at  which  he  is  made 
a  party  to  the  suit."  Besides,  the  defendants  could  not  judicially  have 
known  what  was  the  cause  of  action,  and  that  it  was  removable  to  the 
proper  venue,  until  the  complaint  was  filed.  As  we  have  said,  if  the 
Dare  Lumber  Company  was  too  late,  or  had  waived  its  right,  it  did  not 
deprive  the  other  defendants  of  theirs. 

After  providing  for  the  venue  of  actions  concerning  real  property 
(Rev.,  419),  the  statute  declares  that  "in  all  other  cases,  the  action  shall 
be  tried  where  the  plaintiffs  or  defendants,  or  any  of  them,  reside." 
Rev.,  424.  None  of  the  parties  reside  in  Beaufort  County,  as  they  are 
all  nonresidents. 

There  was  no  error  in  the  order. 

Affirmed. 


J.  H.  LeROY  v.  JOHN  SALIBA. 
(Filed  15  September,  1920.) 


1.  Appeal  and  Error— Inspection  of  Papers— Judgments— -Orders-— Find- 

ing  of  Facts— Presumptions— Statutes — ^Partnership. 

In  an  action  by  a  partner  for  the  dissolution  of  the  partnership  and 
an  accounting  against  the  managing  partner,  charging  him  with  fraud,  It 
will  be  assumed,  on  appeal  from  an  order  of  the  Superior  Court  judge 
for  an  Inspection  and  production  of  papers,  etc.  In  the  possession  of  the 
defendant,  Rev.,  1655,  1657,  that  the  judge  found  such  facts  as  were  suffi- 
cient to  support  his  ruling,  in  the  absence  of  any  written  finding,  and  he 
was  not  requested  by  the  appellant  to  find  the  facts. 

2.  Same-^Evidence— -Fraud. 

There  must  be  some  evidence  upon  which  the  trial  court  bases  its  order 
for  the  Inspection  and  production  of  papers,  etc.,  in  an  action  to  dissolve 
a  partnership,  Rev.,  1656,  1657 ;  5ut  allegations  in  an'  affidavit  that  the 
plaintiff  had  received  certain  checks  from  the  managing  partner  of  a  firm, 
in  which  he  was  a  partner,  for  his  share  of  the  partnership  profits,  which 
had  been  paid,  and  the  contents  were  then  xmknown  to  him,  and  that  they 
related  to  the  merits  of  the  action,  are  sufficient  when  there  are  allegations 
that  the  managing  partner  had  conmiltted  fraud  in  the  conduct  of  the 
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partnership  affairs  and  Intended  to  depart  from  the  State  and  remoTe 
his  property  and  effects  therefrom  for  the  purpose  of  defrauding  and 
defeating  his  creditors. 

Civil  action,  tried  before  Stacy,  J.,  at  January  Term,  1920,  of  Pas- 
quotank.    Defendant  appealed. 

Ehringhaus  &  Small,  Meehins  &  McMuUan,  and  Thompson  &  Wilson 
for  plaintiff, 

Aydlett  &  Simpson  for  defendant. 

Walker,  J.  This  is  a  motion  in  the  cause  for  an  inspection  and  pro- 
duction of  papers  and  documents,  in  possession  of  the  defendant,  which 
relate  to  the  merits  of  the  action,  or  the  defense  therein,  under  Rev.; 
1656  and  1657.  The  action  was  brought  for  a  dissolution  of  a  co- 
partnership, and  an  accounting  by  defendant,  who  managed  its  business, 
and  has  had  possession  of  its  books  and  papers.  The  verified  pleadings 
were,  by  consent,  used  as  affidavits.  The  defendant  is  charged  in  the 
complaint  with  fraud  committed  in  the  conduct  of  the  partnership 
aflPairs,  and  further  with  the  intention  of  departing  from  the  State  and 
removing  his  property  and  eflPects  therefrom  for  the  purpose  of  defraud- 
ing and  defeating  his  creditors,  and  particularly  the  plaintiff,  which 
allegation  is  based  upon  statements  made  by  the  defendant. 

It  is  further  charged  that  he  has  secreted  his  property  with  the  same 
fraudulent  intent. 

The  judge  granted  plaintiff's  motion.  He  did  not  find  any  facts,  nor 
was  he  requested  by  defendant  so  to  do.  In  the  absence  of  such  a  special 
finding  we  must  assume  that  the  judge  found  such  facts  as  were  sufficient 
to  support  his  ruling.  This  is  well  settled.  Albertson  v.  Terry,  108 
N.  C,  75;  Hardware  Co,  v,  Buhmun,  159  N.  C,  511;  Jones  v.  Fowler, 
161  N.  C,  354;  McLeod  v,  Gooch,  162  N.  C,  122.  It  must,  of  course, 
appear  that  there  is  some  evidence  to  justify  the  decision  upon  the 
motion.  It  does  appear  in  the  complaint,  treated  as  an  affidavit,  that  the 
contents  of  the  checks,  which  were  included  in  the  order  for  an  inspection 
by  name,  were  not  known  to  the  plaintiff,  and  that  they  "related  to  the 
merits  of  the  action,"  using  the  language  of  the  statute  (Rev.,  1656),  and 
this  cannot  be  questioned.  The  checks  were  given  to  the  plaintiff  in  part 
payment  of  his  share  of  the  partnership  profits,  and,  therefore,  he  had 
seen  them  at  the  time,  but  they  were  sent  to  the  bank  on  which  they  were 
drawn  and  by  it  returned  to  the  defendant.  This  does  not  necessarily 
prove  that  he  remembers  their  contents,  as  the  transaction  took  place 
some  time  ago,  and,  besides,  the  complaint  shows  that  they  are  pertinent 
to  the  issue  joined  between  the  parties.  It  was  said  in  Sheek  v.  Sain, 
127  N.  C,  266 :     "Although  it  appears  to  us  from  defendant's  affidavit 
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that  such  exhibition  (of  the  check)  could  have  done  him  no  good,  still 
we  would  have  sustained  the  ruling  of  the  court  upon  the  ground  that  the 
statute  gives  the  judge  discretion  to  make  an  order  requiring  the  plain- 
tiff to  exhibit  the  check  to  the  defendant,  and  to  give  him,  or  to  allow 
him  to  take,  a  copy  of  the  same."  Other  cases  sustaining  the  ruling  of 
the  Court  are  Whitten  v,  Tel  Co.,  141  N.  C,  361 ;  Evans  v.  R,  R.,  167 
K".  C,  415 ;  Bank  v,  Newton,  165  N.  C,  363.  Justice  Hoke  said  in  the 
last  case :  "A  perusal  of  the  statute  will  disclose  that  the  question  rests 
in  the  sound  legal  discretion  of  the  court,  and  as  we  find  no  such  abuse 
of  discretion  on  the  part  of  his  Honor  as  to  raise  a  legal  question  for 
our  decision,  the  judgment  is  affirmed."  And  Justice  Brown,  comment- 
ing upon  that  language,  said,  in  Evans  v,  R,  R,,  supra:  "Under  the 
authority  of  that  case  (Bank  v,  Newton),  we  deem  it  proper  to  say  that 
when  this  case  is  tried  it  will  still  be  competent  for  the  judge,  in  his  sound 
discretion,  to  compel  the  production  of  this  Form  408  when  its  compe- 
tency and  pertinency  as  evidence  bearing  upon  the  issue  may  the  better 
be  determined." 

There  is  no  error  in  the  ruling  of  the  court. 

Affirmed. 


MRS.  HELM  P.*  POWELL,  Administratrix,  v.  HOOKERTON  TERMINAL 

COMPANY. 

(FUed  15  September,  1920.) 

Bills  and  Notes— Lost  Ck>llateral — ^Trusts  and  Trustees — ^Rig^t  of  Action — 
Judgments — Rights  of  Pledgor. 

Defendant  gave  its  renewal  notes  to  plaintiff  for  the  purchase  of  shares 
of  stock  in  a  banking  corporation,  endorsed  by  Its  agent  and  with  the  con- 
sent of  all  parties  concerned  except  the  plaintiff.  The  shares  were  placed 
in  the  hands  of  a  trustee  to  be  delivered  to  the  endorser,  the  defendant's 
agent,  upon  the  payment  of  the  note  they  secured.  The  shares  of  stock 
were  misplaced  or  lost  by  the  trustee,  and  it  was  Held,  not  to  be  required 
that  the  plaintiff  produce  the  shares  of  stock  before  her  right  of  action 
accrued  on  the  past  due  note,  she  not  being  chargeable  with,  or  in  default 
for,  the  loss  of  the  shares ;  and  a  judgment  requiring  the  plaintiff  to  give 
sufficient  indemnifying  bond,  both  to  the  defendant  and  the  bank,  upon 
the  payment  by  the  defendant  of  the  note  and  retaining  the  cause  for  the 
plaintiff  to  take  such  other  steps  as  she  may  be  advised  upon  the  nonpay- 
ment of  the  note,  is  a  proper  one. 

Appeal  by  defendant  from  Lyon,  J,,  at  March  Term,  1920,  of  Edge- 
combe. 

This  is  an  action  on  a  note  for  $300,  given  by  the  defendant  to  the 
plaintiff.  It  is  one  of  three  notes,  the  other  two  having  been  paid.  All 
2—180 
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were  endorsed  by  Mr.  H.  C.  Bridgers,  and  were  given  for  the  purchase 
of  stock  in  the  First  National  Bank  of  Tarboro.  Stock  of  said  bank 
was,  by  agreement  between  all  the  parties  except  the  plaintiff,  deposited 
with  Ed.  Pennington  to  hold  as  trustee  to  secure  the  payment  of  the 
notes,  with  a  stipulation  that  as  and  when  the  serial  notes  are  paid,  the 
certificate  of  stock  in  the  hands  of  Mr.  Pennington,  as  trustee,  which 
secured  the  note  so  paid,  should  be  surrendered  by  the  trustee  to  Mr. 
H.  C.  Bridgers,  the  endorser,  and  who  represented,  and  was  acting  for, 
the  defendant,  as  agent.  The  note  in  suit  was  originally  one  of  a  set 
of  twelve  notes  secured  by  the  same  collateral,  the  other  eleven  having 
been  paid,  and  the  certificates  held  by  the  trustee  as  collateral  having 
been  surrendered  according  to  the  agreement.  *The  certificatci  for  the 
five  shares  securing  the  note  sued  on  has  been  lost  or  mislaid  by  the 
trustee,  but  by  no  fault  of  the  plaintiff,  who  was  not  a  party  to  the 
agreement  as  to  depositing  the  certificates  with  Mr.  Pennington.  De- 
fendant now  insists  that  the  plaintiff  had  no  right  of  action  until  she 
had  tendered  the  certificate  for  the  five  shares  of  the  stock  held  by 
Mr.  Pennington,  as  trustee,  as  collateral  to  her  note,  and  that  she  is  not 
entitled  to  recover  any  costs  because  of  her  failure  to  surrender  the 
collateral,  or  to  offer  so  to  do,  to  the  defendant.  The  court  required 
plaintiff  to  give  an  indemnifying  bond  in  the  sum  of  $900  to  defendant, 
and  also  one  in  the  sum  of  $2,000  to  the  bank,  which  was  done. 

The  court  held  that  plaintiff  is  not  required  to  produce  the  certificate 
for  five  shares  of  bank  stock,  or,  if  it  is  lost,  to  cause  another  one  to  be 
issued  before  she  can  recover. 

Judgment  was  thereupon  rendered  for  the  plaintiff  upon  the  note,  and 
for  costs,  with  this  provision  inserted  therein :  "This  cause  is  retained 
to  the  end  that  if  said  judgment  is  not  paid,  then  the  plaintiff  can  take 
such  other  and  further  action  herein  as  she  may  be  advised  towards 
selling  said  stock  for  the  payment  of  the  said  judgment." 

Defendant  and  Mr.  H.  C.  Bridgers  excepted  to  the  judgment,  and  to 
the  ruling  against  them,  and  appealed. 

W.  0.  Howard  for  plaintiff. 
John  L,  Bridgers  for  defendant. 

Walker,  J.,  after  stating  the  case:  There  is  no  rule  of  law  which 
requires  the  plaintiff,  before  bringing  this  action,  and  upon  the  special 
facts  of  the  case,  to  produce  and  deposit  the  stock.  If  any  such  action 
on  her  part  as  to  the  deposit  of  the  certificate  in  court,  so  that  it  could 
be  surrendered  when  the  judgment  is  paid,  was  necessary  as  a  condition  , 
precedent  to  her  having  judgment  upon  her  note,  the  admitted  fact  that' 
the  certificate  had  been  lost,  and  that  indemnity  bonds  had  been  given, 
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as  ordered  by  the  court,  supplied  the  plaoe  of  such  production  and  tender 
of  the  original  certificate,  or  a  new  certificate  as  a  substitute  for  it.  She 
did  not  have  the  possession  of  the  stock,  under  the  agreement,  but  Mr. 
Pennington,  as  trustee,  had  it,  and  received  it  at  the  special  instance 
and  request  of  Mr.  Bridgers,  the  endorser,  and  the  defendant,  with  the 
concurrence  of  the  bank.  She  was  not  trusted  with  it,  and  is  not  respon- 
sible for  its  keeping  and  production.  It  would  be  a  hard  measure  to 
impose  such  a  duty  or  obligation  upon  her  when  the  necessary  means  and 
opportunity  of  producing  it  was  taken  from  her  by  an  agreement  between 
the  other  parties.  She  acquired  a  benefit  by  the  deposit  of  the  stock 
as  collateral,  but  this  was  done  under  the  law,  and  by  no  provision  in 
the  agreement.  The  defendants  could  not  tie  her  hands  and  then  ask 
that  she  be  required  to  do  what,  by  their  own  action,  they  have  pre- 
vented her  from  doing.  Under  the  terms  of  the  agreement  between 
defendants,  they  were  required  to  pay  the  note  and  take  it  to  the  trustee, 
Pennington,  and  demand  the  collateral.  If  he  could  not  produce  it, 
because  he  had  lost  it,  it  becomes  a  matter  between  him  and  the  other 
defendants,  and  Mrs.  Pdwell  was  placed  in  no  default  by  reason  thereof. 
We  think  this  clearly  the  law^  and,  moreover,  is  right  and  just. 

Although  no  authorities  were  cited  to  us,  we  are  of  the  opinion  that 
the  foregoing  views  are  fully  sustained  by  Bateman  v.  Hopkins,  157 
N.  C,  470.  As  said  substantially  in  that  case.  How  can  the  defendants 
have  been  hurt  if  they  are  fully  assured  by  the  indemnity  bond  required 
that  no  loss  can  come  to  them  ?  There  is  another  principle  of  that  case 
that  applies  strongly  here,  which  is,  that  if  defendants'  own  laches  have 
prevented  the  plaintiff  from  complying  with  their  present  demand,  the 
law  affords  them  no  relief.  It  will  simply  proceed  to  do  justice  accord- 
ing to  the  facts,  and  not  give  to  the  defendants  a  relief  which  has  been 
forfeited  by  their  own  conduct  in  the  matter.  If  they  preferred  the 
method  of  depositing  the  collateral  with  Mr.  Pennington,  and  the  certifi- 
cate has  been  lost  by  him,  they  must  take  the  consequences,  as  it  would 
be  contrary  to  all  our  notions  of  justice  to  visit  upon  Mrs.  Powell,  an 
innocent  party,  any  part  of  their  misfortune,  which  they  solely  have 
brought  upon  themselves.  We  do  not  say  that  defendants  were  negli- 
gent, but  that  Mrs.  Powell,  the  plaintiff,  was  not. 

If  the  collateral  had  been  deposited  with  the  plaintiff,  the  question 
might  be  different.  Why  did  not  the  defendants  have  new  stock  issued 
and  deposited  with  the  trustee  ?     This  is  not  explained. 

There  was  no  error. 

Affirmed. 
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Exchange  Co.  v:  Bon  neb. 

WASHINGTON  HORSE  EXCHANGE  COMPANY  v.  <5.  I.  BONNER. 

(FUed  15  September,  1920.) 


Bills    and    Notoo     Endorser — ^Admissions — Notice— Waiver — ^Burden     ot 
Proof— Instructions — Appeal  and  Error. 

The  burden  of  proof  is  upon  the  plaintiff  in  his  action  against  an 
endorser  on  a  note  to  show  both  notice  of  dishonor  or  waiver  thereof 
when  this  defense  is  relied  upon,  and  an  erroneous  admission  on  the  trial 
of  the  defendant's  counsel,  that  the  burden  was  on  him  to  show  want  of 
notice,  does  not  relieve  the  plaintiflC  of  his  burden  of  showing  the  defend- 
ants  waiver,  and  an  Instruction  to  the  jury  that  placed  the  burden  on 
defendant  to  show  both  the  lack  of  notice  and  its  waiver,  is  reversible 
error. 

Brown,  J.,  did  not  sit. 

Appeal  by  defendant  from  Cranmer,  /.,  at  the  Spring  Term,  1920, 
of  Beaufort. 

This  is  an  action  on  a  note  against  the  defendant  Bonner,  an  indorser. 

The  defendant  admitted  the  execution  of  the  note  and  the  indorsement 
thereon,  but  denied  that  notice  of  dishonoi'of  the  note  was  given  to  him, 
and  therefore  insisted  that  he  was  released  from  liability. 

The  plaintiff  contended  that  notice  was  given  to  the  defendant,  and, 
if  not,  that  it  has  been  waived. 

The  plaintiff  also  alleged  that  at  the  time  of  the  indorsement  of  the 
note  the  defendant  agreed  to  collect  the  same,  which  was  denied  by  the 
defendant. 

Both  parties  introduced  evidence  in  support  of  their  respective  con- 
tentions. 

Before  evidence  was  introduced  by  either  party,  "counsel  for  defend- 
ant stated  the  making  and  the  indorsement  of  the  note  was  admitted, 
and  the  burden  on  the  defendant  to  show  want  of  notice,  and  he  was 
entitled  to  open  and  conclude  as  a  matter  of  law,  and  requested  the  court 
to  so  hold,  and  allow  him  to  open  and  conclude." 

His  Honor  so  held,  and  in  his  charge  told  the  jury :  "The  burden  is 
upon  the  defendant  to  satisfy  you  by  the  evidence,  and  by  its  greater 
weight,  that  he  did  not  receive  notice,  and  did  not  waive  notice.  If  he 
has  so  satisfied  you,  you  will  answer  the  issue  in  his  favor,  but  if  he  has 
not  so  satisfied  you,  you  will  answer  the  issue  in  favor  of  the  plaintiff." 

The  defendant  excepted.  There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  and  the  defendant  appealed. 

Small,  MacLean,  Bragaw  &  Rodman  for  plaintiff. 
Daniel  &  Carter  for  defendant. 
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Allen,  J.  It  is  conceded  that  the  charge  excepted  to  does  not  state 
the  law  correctly,  and  that  the  burden  was  on  the  plaintiff  to  prove  notice 
of  dishonor,  or  that  the  notice  had  been  waived  (Perry  v.  Taylor,  148 
N".  C,  362),  but  the  plaintiff  insists  that  the  error  was  caused  by  the 
conduct  of  the  defendant,  in  that  he  had  substantially  requested  the 
court  to  so  charge,  and  that,  therefore,  the  defendant  cannot  take  advan- 
tage of  the  error. 

It  is  true  that  a  party  cannot  except  to  an  instruction  given  at  his 
request  {Kelly  v.  Traction  Co.,  132  IN".  C,  374),  but  an  examination 
of  the  instruction  given  shows  that  it  goes  beyond  the  position  taken  by 
the  defendant. 

The  defendant  assumed  the  burden  of  showing  that  he  did  not  receive 
notice,  but  not  that  there  was  no  waiver  of  notice,  and  the  charge  places 
on  him  the  burden  of  showing  both,  and  in  this  we  are  of  opinion  there 
is  substantial  error  against  the  defendant. 

The  letter  which  was  introduced  in  evidence  by  the  plaintiff,  and  to 
which  the  defendant  excepted,  was,  we  think,  competent  as  tending  to 
corroborate  the  evidence  of  the  plaintiff  that  the  defendant  agreed  to 
collect  the  note,  which  would  be  niiaterial  on  the  issue  of  waiver  of  notice, 
as  the  principle  is  well  established  that  there  may  be  a  waiver  of  notice 
before  or  after  maturity  of  the  instrument. 

For  the  error  pointed  out  there  must  be  a 

Xew  trial. 

Brown,  J.,  not  sitting. 


MARTHA  W.  HARRISON  v.  C.  M.  DAW  and  Wife. 
(Filed  15  September,  1920.) 

Sales— Mortgagee— Void  Foreclosure— Resale— Title. 

Where,  under  the  power  of  sale  contained  in  a  mortgage  or  deed  In 
trust,  the  purchaser  is  judicially  ascertained  to  have  acted  for  and  as  the 
agent  of  the  mortgagee,  he  and  the  mortgagee  may  again  sell  the  land 
under  the  continuing  power  contained  in  the  mortgage,  without  the  order 
of  court  to  sell,  and  convey  the  title  to  the  purchaser  at  the  second  sale. 

Appeal  by  defendant  from  Crarumer,  J.,  at  the  April  Term,  1920,  of 
Beaufort. 

This  is  an  action  to  recover  possession  of  a  certain  tract  of  land. 

The  defendants  denied  the  right  of  the  plaintiff  to  recover. 
.    Prior  to  1914,  the  defendant  Daw  was  the  owner  of  said  land,  and  on 
23  May  of  that  year  he  and  his  wife  executed  a  mortgage  with  power  of 
sale  to  S.  B.  Windley  to  secure  $187.50.     After  said  debt  became  due. 
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the  land  was  sold  under  said  mortgage  and  bought  by  E.  A.  Daniel,  Jr., 
to  whom  the  land  was  conveyed  by  deed  on  17  December,  1917. 

The  said  Daniel  brought  an  action  against  the  defendants  to  recover 
possession  of  said  land,  and  the  defendants  alleged  that  the  plaintiff 
Daniel  bought  the  land  at  the  mortgage  sale  for,  and  as  the  agent  of,  the 
mortgagee. 

A  decree  was  entered  in  said  action  in  which  it  was  adjudged  that  the 
said  Daniel  held  the  title  to  said  land  under  the  said  mortgage  in  trust 
to  secure  the  debt  therein  set  forth,  and  upon  the  condition  set  out  in 
said  mortgage. 

The  said  Daniel  and  the  said  Windley,  mortgagee,  thereafter  adver- 
tised said  land  for  sale  under  the  power  contained  in  said  mortgage,  the 
same  was  again  sold,  and  the  plaintiff  became  the  purchaser,  and  deed 
was  executed  to  him  for  the  same. 

The  defendants  on  the  trial  in  the  Superior  Court  stated  in  open  court 
that  they  rested  this  case  on  the  legal  question  as  to  whether  the  fore- 
going deeds  and  mortgage  conferred  title  on  the  plaintiff. 

The  court  held  that  the  plaintiff  was  the  owner  of  the  land  in  contro- 
versy, and  rendered  judgment  accordingly,  and  the  defendants  excepted 
and  appealed. 

Small,  MacLean,  Bragaw  &  Rodman  for  plaintiff, 
John  (?.  Tooly  and  Harty  McMullan  for  defendants, 

Allen,  J.  The  determination  of  the  question  involved  in  this  appeal 
depends  on  the  right  of  a  mortgagee  to  sell  a  second  time  after  he  has 
once  sold  the  land  under  the  power  contained  in  the  mortgage  and  exe- 
cuted a  deed  pursuant  to  the  sale,  when  the  first  sale  has  been  set  aside. 

The  minority  rule  seems  to  be  that  the  mortgagee  cannot  resell  the 
property,  although  the  first  sale  is  invalid  and  is  upon  the  ground  that 
upon  the  execution  of  a  trust  deed  or  mortgage  the  l^al  title  passes  to 
the  trustee  or  mortgagee,  and  that  any  conveyance  conveys  his  legal  title, 
and  that  he  retains  no  title  which  he  can  convey  on  a  resale  of  the 
premises. 

"The  majority  rule  is  that  where  the  trustee  named  in  a  trust  deed 
or  mortgage,  with  a  power  of  sale,  has  made  an  invalid  sale  of  the  prop- 
erty conveyed  to  him  in  the  trust  deed  or  mortgage,  he  may  resell  the 
property  in  accordance  with  the  provisions  thereof.  Thus,  in  a  case 
wherein  it  appeared  that  a  sale  of  property  by  a  trustee  in  a  trust  deed 
had  been  set  aside  by  a  court  of  equity  on  account  of  the  insufficiency 
of  the  description  of  th^  property  in  the  notice  of  sale,  and  that  the 
trustee  had  resold  the  property,  the  Court  held  that  the  resale  was  valid, 
and  that  it  was  not  necessary  to  obtain  an  order  of  the  court  therefor." 
19  R.  C.  L.,  620. 
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Our  Court  has  adopted  the  majority  rule.  Brett  v,  Davenport,  151 
K  C,  56. 

The  case  of  Reeside  v.  Peter,  35  Md.,  221,  is  directly  in  point.  In 
this  case  the  Court  says:  "On  a* former  appeal  between  the  same  par- 
ties, 33  Md.,  120,  a  previous  sale  made  by  the  trustee  was  set  aside  on 
the  ground  that  the  property  was  not  sufficiently  described  or  designated 
in  the  public  notice  of  sale  given  by  the  trustee;  and  the  cause  was 
remanded  in  order  that  the  property  might  be  resold,  and  the  necessary 
steps  taken  in  the  court  below  for  that  purpose,  in  conformity  with  the 
opinion  of  this  Court.  The  trustee  thereupon  proceeded  to  advertise 
the  property  again  for  sale,  under  the  power  contained  in  the  deed,  and 
the  sale  was  made  on  24  August,  1870,  and  a  report  thereof  made  to  the 
Circuit  Court. 

•  •••••• 

"The  first  objection  has  been  mainly  relied  upon  in  this  Court.  It 
rests  upon  the  ground  that  it  was  necessary,  after  the  case  had  been 
remanded,  for  the  Circuit  Court  to  pass  an  order  directing  a  resale  of 
the  property,  and  that  the  trustee  had  no  power  to  sell  without  such 
order. 

*T!n  our  opinion,  such  order  was  not  necessary;  the  power  to  sell  was 
conferred  upon  the  trustee  by  the  terms  of  the  deed,  and  no  previous 
order  of  the  court  is  necessary  to  enable  the  trustee  to  exercise  it. 

"In  the  former  appeal,  this  Court  considered  the  instrument  as  a  deed 
of  trust  and  not  as  a  mortgage.  Even  if  it  be  treated,  however,  as  a 
mortgage  coming  within  the  provisions  of  the  Code,  article  64,  and  it  be 
conceded  that,  after  the  sale  had  been  set  aside,  the  case  came  within 
the  operation  of  the  9th  section  of  that  article,  still  we  do  not  understand 
the  terms  of  that  section  as  mandatory,  requiring  that  a  resale  shall  be 
ordered  by  the  court.  It  would  certainly  be  a  safer  and  better  practice 
to  obtain  such  order ;  but  the  resale  would  not  be  invalid  without  it,  nor 
is  the  want  of  it  a  good  ground  for  setting  the  sale  aside,  if  it  be  fairly 
made  and  free  from  objection  on  other  accounts.  The  power  to  sell  in 
this  case  is  not  derived  from  the  court,  but  from  the  deed ;  and  as  it  may 
be  exercised  in  the  first  instance,  and  the  property  sold  without  the 
court's  order,  so  it  may  be  resold  without  such  order,  where  the  first  sale 
has  been  set  aside." 

We  therefore  conclude  that  his  Honor  held  correctly  that  the  plaintiff 
is  the  owner  of  the  land  in  controversy. 

No  error. 
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CORNELIUS  MIDGETT  v.  THE   BRANNING   MANUFACTURING 

COMPANY. 

(Filed  15  September,  1920.) 

1.  Employer  and  Employee— Master  and  Servant— Fellow-servant  Act — 
Negligence  of  Vice  Principal — Statutes. 

The  plaintiff  was  employed  by  defendant  logging  railway  company  at  a 
steam  power-driven  "rigged  skidder,"  used  for  drawing  logs  attached  to 
a  rope  from  the  woods  to  be  loaded  on  cars,  the  duty  of  plaintiff  being  to 
give  signal  for  the  "skidder"  to  start.  While  acting  under  the  supervision 
of  the  defendant's  superintendent  regarding  a  log  that  had  been  caught 
between  stumps,  the  skidder  started,  causing  a  personal  injury  to  the 
plaintiff.  The  evidence  was  conflicting  as  to  the  plaintiff's  contributory 
negligence,  and  whether  the  "skidder"  accidentally  started  or  signal  was 
given  negligently  by  other  employees  of  defendant:  Held,  though  the 
fellow-servant  act  would  not  apply,  still,  if  the  plaintiff  was  injured  by 
the  negligence  of  the  defendant's  vice  principal,  the  defendant  would  be 
liable  unless  the  plaintiff  was  guilty  of  contributory  negligence,  and  under 
the  conflicting  evidence  this  question  was  properly  submitted  to  the  jury. 
Rev.,  2646. 


2.  Employer  and  Employee— Master  and   Servant— Negligence — ^Fellow- 
servant  Act— Actions — ^Damages. 

When  the  negligence  of  the  employer  and  a  fellow-servant  concurs  in 
producing  an  injury,  the  injured  employee  can  recover  from  either,  if  he 
himself  is  free  from  negligence. 

Appeal  by  defendant  from  Lyon,  J.,  at  November  Term,  1919,  of 
Tyrrell. 

This  is  an  action  for  personal  injuries.  The  defendant  logging  rail- 
road was  operating  a  steam  skidder  for  pulling  the  logs  from  the  woods 
to  be  loaded  on  its  cars,  it  being  what  lumbermen  call  a  "rigged  skidder.'' 
The  plaintiff's  duty  was  to  carry  the  bull  rope  attached  to  the  said 
machine  out  in  the  woods  and  fasten  it  to  the  logs  to  be  pulled,  and  also 
to  place  the  ropes  around  the  logs  when  they  were  lifted  and  loaded  on 
the  cars.  The  plaintiff  was  the  only  one  who  had  authority  to  signal 
the  skidder  to  start  pulling  a  log.  When  the  rope  had  been  attached  by 
him,  he  would  back  off  a  few  feet  and  give  the  signal,  whereupon  the 
engineer  would  give  two  short  blasts  of  the  whistle  as  a  signal  for  the 
men  to  get  out  of  the  way,  when  he  would  begin  to  pull.  When  the 
engineer  gave  the  signal,  the  plaintiff  would  run  further  back  into  the 
woods. 

On  this  occasion  the  log  had  fallen  in  such  a  manner  that  it  lay 
parallel  to  the  railroad  track,  and  was  wedged  between  stumps.  The 
plaintiff  reported  this  to  the  foreman  in  charge,  who  went  where  the 
log  was  lying,  in  company  with  the  plaintiff  and  other  employees,  and 
ordered  them  to  saw  the  log  in  two,  and  said  that  he  would  then  break  it 
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with  the  skidder.  In  sawing  the  log  in  two,  it  settled  down  and  pinched 
the  saw,  and  under  the  direction  of  the  foreman  the  plaintiff  placed  the 
bull  rope  on  the  top  of  the  log,  while  other  employees  drove  wedges  into 
the  log  to  release  the  saw.  While  the  plaintiff  was  standing  by  to  give 
the  signal,  when  ready,  the  skidder  suddenly  started  up,  without  warning, 
snatching  the  log  with  such  a  force  that  it  swung  around  several  feet 
to  where  the  plaintiff  was  standing,  knocking  him  down,  breaking  his 
leg,  and  otherwise  injuring  him. 

The  jury  found  that  the  plaintiff  was  injured  by  the  negligence  of  the 
defendant,  and  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  assessed  the  damages  at  $500.  The  defendant  appealed  from 
the  judgment. 

Majette  &  Whitley  for  plaintiff. 

T,  H.  Woodley  and  Meehins  &  McMvlWn  for  defendant. 

Clark,  C.  J.  The  evidence  for  plaintiff  was  that  the  skidder  started 
up  without  any  warning.  The  evidence  for  the  defendant  was  that  the 
skidder  started  up  without  orders  from  the  foreman,  and  upon  the  signal 
from  another  employee,  who  got  notice  from  still  another  employee,  who 
received  notice  from  the  plaintiff.  On  this  conflict  of  evidence  the 
motion  for  nonsuit  was  properly  refused. 

The  defendant  further  insists  that  this  injury  was  an  accident,  and  if 
not,  that  it  was  caused  by  the  negligence  of  a  fellow-servant,  for  which 
the  defendant  is  not  responsible.  The  plaintiff  was  obeying  the  orders 
of  his  superior,  the  foreman,  and  the  vice  principal  of  the  company,  who 
was  present  at  the  time  and  directing  the  work. 

It  is  true  that  the  fellow-servant  act,  Rev.,  2646,  applies  to  the  opera- 
tion of  logging  roads.  Liles  v.  Lumber  Co.,  142  N.  C,  49;  Bissell  v. 
Lumber  Co.,  152  K  C,  123;  Bloxham  v.  Timber  Corp.,  172  K  C,  37. 
This  does  not  extend  to  the  operation  of  the  skidder  by  other  than  the 
train  crew,  and  if  used  only  for  the  purpose  for  drawing  logs  out  of 
woods  to  be  loaded  upon  the  cars.  Twiddy  v.  Lumber  Co.,  154  N.  C, 
237.  In  Jackson  v.  Lumber  Co.,  158  N.  C,  317,  it  was  intimated  that 
the  operation  of  the  skidder  to  draw  the  logs  out  of  the  woods  was  not  a 
part  of  the  operation  of  the  railroad  company,  but  that  the  use  of  the 
loading  machine  to  lift  them  on  the  cars  was. 

In  this  case  the  plaintiff  was  injured  by  the  negligence  of  the  skidder, 
as  the  jury  found,  but  if  the  fellow-servant  act  does  not  apply,  the 
defendant  was  liable  for  negligence  of  its  vice  principal,  who  was  direct- 
ing the  work,  and  under  whose  orders  the  plaintiff  was  acting.  "In 
such  a  case,  the  negligence  is  imputed  to  the  principal,  and  a  prayer  for 
instruction  was  properly  refused,  to  the  effect  that  if  the  plaintiff  was 
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injured,  under  such  circumstances,  by  the  misconduct  of  a  co-employee 
he  could  not  recover."  For  if  the  negligence  of  the  employer  and  a 
fellow-sery^ant  concurs  in  producing  the  injury,  the  injured  employee 
can  recover  from  either  if  he  himself  is  free  from  blame.  Wade  v. 
Contracting  Co.,  149  K  C,  180,  citing  12  A.  and  E.  (2  ed.),  905;  Beck 
V.  Tanning  Co./ 179  N.  C,  126. 
Wo  error. 


E.  D.  CARSTARPHEN  v.  TOWN  OF  PLYMOUTH  et  al. 

(Filed  15  September,  1920.) 

Municipal  Corporatioiis — Sale  of  Pablic  Building— ^ail — Notice— ApproTal 
of  Voter»— -Injunction. 

In  the  absence  of  a  special  statute,  the  mayor  and  councilmen  of  a  town 
are  unauthorized  to  sell  the  only  building:  of  the  town  in  which  the  jail 
and  municipal  offices,  etc.,  are  located,  without  haying  given  the  thirty 
days  notice  required  by  Rev.,  2978,  or  the  approval  of  the  qualified  voters 
of  the  town,  Rev.,  2916  (6),  and  in  such  instances  a  permanent  injunction 
is  proper. 

• 

Appeal  by  defendants  from  Cranmer,  J,,  at  July  Term,  1920,  of 
Washington. 

Majette  &  Whitley  for  plaintiff. 

Ward  &  Grimes,  Vance  Norman,  and  Van  B,  Martin  for  defendant. 

Clark,  C.  J.  This  is  an  action  by  the  plaintiff,  a  citizen  and  tax- 
payer of  Plymouth,  against  the  mayor  and  councilmen  to  restrain  the 
sale  by  them  of  a  brick  building  owned  by  the  town,  in  which  is  located 
the  office  of  the  mayor,  the  office  of  the  chief  of  police,  the  town  lock-up, 
the  city  market,  and  the  city  hall.  This  building  is  located  upon  land 
conveyed  by  ^Arthur  Rhodes  and  wife  to  the  trustees  of  the  town  of 
Plymouth  in  1790.  Said  building  is  the  only  building  owned  or  used 
by  the  town  for  the  above  purposes. 

On  21  January,  1920,  the  mayor  and  board  of  councilmen  passed  a 
resolution  looking  to  the  sale  of  the  said  property,  and  the  following 
night,  at  a  public  meeting  attended  by  seventy-five  citizens  of  Plymouth 
and  others,  bids  were  received,  the  last  and  highest  bid  being  $13,251,  by 
S.  A.  Ward,  who  is  also  a  party  defendant  herein.  Before  the  sale  was 
consummated,  a  restraining  order  in  this  case  was  issued  by  Lyon,  J. 

Said  sale,  or  attempted  sale,  was  not  made  after  thirty  days  public 
notice,  as  required  by  Eev.,  2978.     The  Court  finds  the  above  facts,  and 
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hdd  that  the  mayor  and  councilmen  were  without  authority  to  sell  the 
said  property,  and  decreed  that  the  restraining  order  theretofore  granted 
should  he  made  permanent. 

This  judgment  is  in  accordance  with  Southport  v.  Stanly,  126  N.  C, 
464.  There  is  no  special  act  authorizing  the  sale.  There  was  no  ap- 
proval hy  a  majority  of  the  qualified  voters  of  the  said  town,  under 
Eev.,  2916  (6). 

Affirmed. 


SWIFT  &  COMPANY  v.  NEW  BERN  PRODUCE  COMPANY. 

(Filed  15  September,  1920.) 

1.  Principal  and  Agent — ^Vendor  and  Purchaseiv— Fertilizer — Commissions 

—Estimates— Sales. 

A  sale  of  fertilizer  upon  commission,  whereunder  the  agent  was  to 
obtain  estimated  amounts  from  the  purchasers,  sales  to  be  approved  by 
the  principal,  shipped  out  direct  to  the  purchasers  when  they  sent  in  their 
orders,  and  the  commissions  were  due  only  when  the  fertilizers  had  been 
paid  for,  does  not  entitle  the  agent  to  commissions  on  fertilizers  on  the 
estimates  furnished,  but  only  on  such  for  which  the  orders  were  given  and 
paid  for  by  the  purchasers. 

2.  Principal  and  Agent— Commissions— Vendor  and  Purchaser^— Fertilizer 

— ^Wastage— Damages. 

When  fertilizers  are  consigned  to  the  selling  agent,  to  be  sold  upon 
commission,  title  retained  by  the  vendor,  and  the  agent  to  render  a  state- 
ment to  him  at  designated  time,  and  return  the  unsold  part  of  the  con- 
signment, the  agent  cannot  recover  for  wastage  by  reason  of  the  sacks  not 
having  been  properly  sewed,  when  it  established  that  the  agent  had  been 
paid  his  commissions  in  full. 

8.  Principal  and  Ag^it — ^Vendor  and  Pnrchaser^— Contracts— Wastage- 
Fertilizer. 

A  selling  ag^it  of  fertilizer,  upon  commission,  may  not  recover  for 
wastage  by  reason  of  insecurely  sewed  sacks,  when  he  has  not  complied 
with  a  stipulation  in  his  contract  providing  that  "all  claims  of  whatsoever 
nature  must  be  made  within  ten  days  of  the  receipt  of  the  fertilizer,  or 
they  will  not  be  recognized,"  and  had  not  paid  the  vendees  for  any  short- 
age by  reason  of  such  waste. 

Appeal  by  defendant  from  Bond,  J,,  at  Spring  Term,  1920,  of  Pas- 

QrOTANK. 

This  case  was  heard  on  the  exceptions  to  the  report  of  a  referee,  by 
Bond,  J.,  at  Spring  Term,  1920,  of  Pasquotank.  The  court  sustained 
all  the  findings  of  fact  to  which  the  defendants  did  not  except,  but  they 
excepted  to  his  overruling  certain  exceptions  as  to  the  law,  and  appealed 
from  the  judgment. 
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W.  A.  Worth  and  Aydlett  &  Simpson  for  plaintiff. 
Meehins  &  McMullan  for  defendant. 

Clabk,  C.  J.  On  27  November,  1916,  the  plaintiff  and  the  defendant 
companies  entered  into  two  contracts.  By  exhibit  "A"  the  plaintiff 
appointed  the  defendant  company  "its  agent  to  sell  fertilizer  on  a  com- 
mission of  $1  per  ton  for  actual  deliveries."  Under  this  contract  the 
fertilizer  was  not  delivered  to  the  defendant  company,  but  was  shipped 
direct  to  parties  whose  names  were  sent  in  by  the  defendant  company  to 
the  plaintiff.  Some  of  these  parties  had  sent  in  estimates  of  the  amount 
of  fertilizer  they  would  require,  and  made  written  agreements  with  the 
defendant  for  that  amount,  but  four  of  these  parties  subsequently  failed 
to  order  out  in  the  aggregate  618Vi>  tons  of  the  total  amount  they  had 
agreed  to  order  out. 

The  referee  allowed  the  defendant  company  commissions  on  all  the 
fertilizer  that  was  actually  ordered  out  and  shipped,  but  declined  to 
allow  commissions  on  the  6I8V2  tons  which  the  parties  failed  to  order. 
These  parties  testified  that  they  would  have  ordered  out  more  but  for 
the  delay  in  the  shipping.  The  referee  finds  "that  the  failure  on  the 
part  of  Swift  &  Company  to  make  prompt  deliveries,  while  not  a  willful 
failure,  was  not  due  to  causes  beyond  its  control,  and  was  so  prolonged 
as  to  induce  a  reasonable  apprehension  in  the  minds  of  the  buyers  that 
further  orders,  if  made,  would  not  be  filled  in  time  for  use/' 

Said  contract  "A"  appointed  the  defendant  company  "agent"  of 
Swift  &  Company  for  the  sale  of  its  fertilizer,  and  agreed  "to  pay  said 
agent  in  full  for  all  services  rendered  and  expenses  incurred  hereunder 
the  following  commissions,  based  upon  actual  number  of  tons  of  fertilizer 
actually  delivered:  one  dollar  ($1)  per  ton  due  and  payable  only  when 
all  notes  and  accounts  accruing  hereunder  have  been  paid  in  full  to 
principal."  It  was  further  stipulated,  "All  contracts  for  sale  shall  be 
subject  to  approval  by  Swift  &  Company,  at  its  office  in  Baltimore." 
In  view  of  the  above  provisions,  the  above  company  was  not  entitled  to 
commissions  on  the  618^/4  tons  which  the  parties  before  named  failed 
to  order  out.  The  plaintiff  did  not  refuse  to  deliver  the  goods.  They 
could  only  deliver  upon  order  from  these  parties.  If  the  plaintiff  had 
shipped  the  fertilizer  without  orders,  these  parties  would  have  been  under 
no  obligation  to  receive  it.  Besides,  if  ordered,  the  plaintiff  had  the 
option  to  refuse  the  order  or  to  approve  it. 

The  court  properly  sustained  the  ruling  of  the  referee  that  the  defend- 
ant company  was  not  entitled  to  a  counterclaim  of  $1  a  ton  for  the 
fertilizer  which  parties  had  agreed  to  order,  but  subsequently  had  failed 
to  do  so. 
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The  second  contract,  exhibit  "B,"  made  at  the  same  time,  constituted 
the  defendant  company  "its  agent  for  the  sale  of  such  of  its  different 
brands  of  its  fertilizers  mentioned  below  as  it  shall  consign  to  said  agent 
to  be  delivered  at  Elizabeth  City/' 

Item  one  of  the  contract  says:  "Swift  &  Company,  Inc.,  agrees  to 
pay  agents  as  commissions  for  services  mentioned,"  etc. 

Item  two  says:  "Agent  accepts  this  appointment  and  agrees  to  push 
the  sale  of  Swift's  Fertilizer,"  etc. 

Item  three  says:  "Agent  agrees  to  make  full  settlement  to  Swift  & 
Company,  at  Baltimore  Md.,  on  1  April,  1917,  for  all  sales,  with  cash  for 
all  cash  sales,  and  with  purchaser's  notes  for  all  time  sales.  Purchaser's 
notes  to  be  endorsed  by  agent,  and  to  bear  interest  at  6  per  cent  per 
annum  from  maturity ;  .  .  .  purchasers'  notes  to  be  made  on  blanks 
to  be  furnished  by  Swift  &  Company,  Inc."  "Agent  further  agrees  to 
send  to  Swift  &  Company,  Inc.,  Baltimore,  Md.,  on  1  April,  1917,  a  list 
of  fertilizer  remaining  on  hand  and  not  sold  on  that  date/' 

Item  four  says:  "Agent  shall  keep  a  separate  record  of  sales,  pay- 
ments, note  transactions,  and  stock  on  hand  for  Swift  &  Company,  Inc., 
which  they  may  examine  on  demand.  All  unsold  fertilizer  shall  con^ 
tinue  to  be  owned  by  Swift  &  Company,  Inc.,  subject  to  its  order.  On 
demand  of  Swift  &  Company,  Inc.,  it  shall  be  delivered  by  agent  at 
station  named,  subject  to  Swift  &  Company's  orders,  free  from  liens, 
eharges,  or  expenses,  and  in  good  order.  Agent  shall  store  all  goods 
separate  and  apart  from  other  goods,  and  in  a  suitable  building," 

Item  five  says :    ''Agent  shall  have  no  liens,"  etc. 

From  the  above  it  is  clear  that  the  New  Bern  Produce  Company  was 
merely  agent  of  the  plaintiff.  As  the  defendant  company  was  merely 
the  agent  of  the  plaintiff,  to  whom  the  fertilizer  belonged,  the  defendant 
cannot  recover  any  loss  of  fertilizer  caused  by  bad  sewing.  The  title  of 
the  fertilizer  was  in  the  plaintiff,  and  the  defendant  could  return  to  the 
plaintiff  any  part  of  the  fertilizer  which  it  did  not  sell.  The  judge 
approved  the  referee's  finding  of  fact  that  the  bags  were  not  properly 
sewed,  and  that  as  much  as  ten  per  cent  of  the  fertilizer  was  thus  shipped 
and  wasted,  before  delivery.  But  it  was  also  found  that  the  defendant 
received  full  price  without  any  abatement  to  the  purchaser  by  reason  of 
any  wastage,  though  the  referee  allowed  certain  other  demands  for 
recoupment  to  the  defendant. 

Item  ten  of  the  contract  provides:  "All  claims  of  whatever  nature 
must  be  made  within  ten  days  of  the  receipt  of  the  fertilizer  or  they  will 
not  be  recognized."  The  defendant  was  notified  to  make  claim  for  any 
losses,  which  would  be  adjusted,  but  made  none  until  after  this  suit  was 
brought,  and  have  paid  out  nothing.  They  are  not  entitled  to  recover 
on  the  counterclaim,  not  only  because  they  filed  no  claim  for  losses,  as 
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required  by  contract,  but  because  they  have  not  suffered  any  loss.     Hub- 
bard V.  Godwin,  175  N".  C,  174.     The  court  properly  sustained  the 
refusal  of  the  referee  to  allow  the  counterclaim  for  wastage. 
Affirmed. 


In  be  bailey. 
(Filed  15  September,  1920.) 


1.  Appeal  and  Error — ^Exc^tions— Brief— Rule  of  Conrt. 

The  court  wlU  dismiss  the  appellant's  case  when  she  falls  to  assign 
error  as  required  by  Rules  19,  20,  and  21,  or  falls  to  file  brief  by  the  time 
required  by  Rule  34. 

2.  Wills— DeTlsavit  Vel  Non — ^Evidence — ^Declarations— Rebuttal. 

Declarations  of  testator,  who  signed  by  cross  mark  to  his  alleged  will, 
that  the  paper-writing  was  a  forgery,  and  that  he  had  not  signed  It,  are 
competent  In  rebuttal  of  the  evidence  Introduced  In  support  of  Its  genu- 
ineness. 

8.  Appeal  and  Erro]>— Objections  and  Exceptions — ^Letters— Ck>ntent»— 
Records. 

Where  the  contents  of  letters  Introduced  on  the  trial  do  not  appear  on 
appeal,  an  exception  thereto  cannot  be  sustained  on  appeal. 

4.  Appeal  and  Errors— Devisavlt  Vel  Xon — ^Instructions— -Harmless  Error. 

Where  two  paper-writings,  each  purporting  to  be  a  will,  are,  by  consent, 
passed  upon  together  on  the  trial  of  devisa/vit  vel  nofi^  and  neither  one 
sustained,  an  exception  to  the  charge  that  If  both  were  properly  executed, 
etc.,  the  later  would  prevail,  becomes  immaterial. 

5.  Wills — ^Devlsavit  Vel  Non — ^Verdict  Set  Aside— Consent. 

The  court  will  not  set  aside  a  verdict  In  an  action  devisavit  vel  non  at 
the  request  of  all  the  parties,  for  this  would  present  a  moot  question, 
which  the  courts  wlU  not  consider. 

Appeal  by  propounders  from  Daniels,  J,,  at  October  Term,  1917,  of 
Nash. 

Devisavit  vel  non.  "William  Bailey  offered  a  paper-writing  purport- 
ing to  be  the  last  will  and  testament  of  Ellen  Bailey,  dated  26  March, 
1914.  This  was  caveated  by  Cora  Wilson,  who  offered  a  paper-writing 
also  purporting  to  be  the  last  will  and  testament  of  Ellen  Bailey,  dated 
10  May,  1915.  This  was  caveated  by  William  Bailey.  The  other  heirs 
at  law  were  made  parties.  By  consent,  the  following  issues  were  jointly 
submitted : 

"1.  Is  the  paper-writing  bearing  the  date  26  March,  1914,  offered  by 
the  propounder,  William  Bailey,  the  last  will  and  testament  of  Ellen 
Bailey  ? 
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"2.  Is  the  paper-writing  bearing  the  date  of  10  May,  1915,  pro- 
pounded by  Cora  Wilson,  the  last  will  and  testament  of  Ellen  Bailey?" 

The  jury  responded  to  each  of  these  issues,  ^^o."  Judgment  accord- 
ingly. 

• 

No  counsel  for  Cora  Wilson, 

Thome  &  Thome  and  F.  8.  Spndll  for  William  Bailey. 

Finch  &  Vaughan  and  J.  8.  Manning  for  the  heirs  at  law. 

Clakk,  C.  J.  Ther^  were  no  assignments  of  error  filed  by  Cora 
Wilson,  as  required  by  rules  19  (2)  and  21,  174  N.  C,  832,  833;  Lee  v. 
Baird,  146  N".  C,  361,  and  numerous  cases  since.  Also,  there  was  no 
brief  filed  for  her,  in  the  time  required  by  rule  34,  and  the  motion  by 
appellee  to  affirm  the  judgment  as  to  her  is  allowed. 

In  the  appeal  of  William  Bailey,  the  first  assignment  of  error  is  the 
admission  of  the  declarations  to  the  witness  Woodruff  by  Ellen  Bailey 
that  the  paper-writing  of  26  March,  1914,  was  a  forgery,  and  she  had 
never  signed  the  same.  It  purported  to  be  executed  by  making  her 
mark,  and  this  declaration  was  competent  to  rebut  the  evidence  offered 
by  William  Bailey  in  its  support.  In  re  Wellborn,  165  "N.  C,  641 ;  In  re 
Shelton,  143  M".  C,  220 ;  Reel  v.  Reel,  8  N.  C,  248. 

The  second  assignment  of  error  that  the  court  allowed  Cora  Wilson  to 
introduce  as  evidence  sundry  letters  of  Ellen  Bailey  cannot  be  sustained, 
for  the  record  does  not  disclose  the  contents  of  the  letters. 

The  third  assignment  of  error  is  to  the  charge  that  if  the  jury  find 
that  both  paper-writings  were  legally  and  properly  executed  by  Ellen 
Bailey;  that  the  paper-writing  propounded  by  Cora  Wilson  was  the  last 
will  and  testament  of  Ellen  Bailey,  because  it  was  of  later  date  than  that 
propounded  by  William  Bailey,  has  no  foundation,  because  the  jury 
found  that  both  were  forgeries. 

The  fourth  assignment  of  error,  that  the  court  refused  to  set  aside 
the  verdict  when  requested  to  do  so  by  all  parties  at  that  time,  cannot  be 
sustained.  In  Kenny  v.  R.  R.,  165  N".  C,  104,  the  Court  held  that  the 
parties  have  a  right  before  trial  to  settle  their  differences  by  agreement 
and  compromise,  but,  after  the  return  of  the  verdict,  the  court,  in  its 
discretion,  may  refuse,  to  try  the  case  over  again  although  the  parties 
consent  for  a  new  trial,  for  courts  of  justice  cannot  be  turned  into  moot 
courts. 

No  error. 
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BARGAIN  HOUSE  v.  C.  E.  JEFFERSON. 

(FUed  15  September,  1920.) 

Appeal  and  Error— Justices'  Courts — Supreme  Courts — ^Docketing  Case — 
Laches — Attorney  and  Client — Statutes. 

Defendant  appealed  from  a  judgment  of  a  justice  of  the  peace  rendered 
upon  condition  that  plaintiff  produce  certain  receipts,  which  he  did  in  a 
few  days,  the  appeal  being  conditioned  upon  the  rendition  of  the  judgment. 
The  judgment  was  docketed  in  the  Superior  Court;  nineteen  days  after 
the  signing  of  the  judgment,  and  eleven  days  after  it  was  docketed  in  the 
Superior  Court,  a  term  of  court  was  held  fof*  the  county,  and  another 
several  months  thereafter ;  but  the  appeal  had  not  then  been  docketed,  and 
thereafter  the  plaintiff  had  execution  Issued,  and  defendant  moved  and 
obtained  a  writ  of  recordari,  without  notice:  Held,  the  writ  was  im- 
providently  granted,  and  plaintiff's  motion  to  dismiss  should  have  been 
granted.  Rev.,  1492.  Held  further,  the  defendant's  laches,  in  failing  to 
perfect  his  appeal,  was  personal  to  him,  and  he  could  not  be  relieved  by 
imputing  it  to  his  attorney. 

Allen,  J.,  dissenting;  Walker,  J.,. concurs  in  dissenting  opinion. 

Appeal  by  plaintiff  from  Cranmer,  /.,  at  April  Term,  1920,  of  Beau- 
fort. 

Judgment  was  rendered  in  this  case  by  a  justice  of  the  peace  3  Sep- 
tember, 1919,  for  $44.79,  the  defendant  being  present  in  person  and  by 
counsel,  the  justice  requiring  the  plaintiff  to  produce  a  receipt  for  the 
goods  alleged  to  be  lost  before  he  would  sign  judgment,  which  the  counsel 
for  the  plaintiff  agreed  to  do.  The  counsel  for  the  defendant  entered 
notice  of  appeal  upon  condition  that  the  judgment  was  so  entered.  On 
10  September  the  plaintiff  produced  said  receipt,  and  the  justice  entered 
the  judgment,  which  was  docketed  in  the  Superior  Court  18  September, 
1919. 

On  29  September,  1919,  nineteen  days  after  the  judgment  was  signed 
by  the  justice,  and  eleven  days  after  it  was  docketed  in  the  Superior 
Court,  a  term  of  court  was  held  for  the  county.  But  neither  at  that 
term  nor  at  the  next  term,  beginning  17  November,  was  the  appeal 
entered  in  the  Superior  Court. 

On  2  December,  1919,  no  appeal  having  been  .docketed,  the  plaintiff 
caused  execution  to  issue.  On  9  December,  1919,  the  defendant  obtained 
a  writ  of  recordari  without  notice  to  plaintiff.  At  April  Term,  1920, 
the  plaintiff  moved  to  dismiss  the  recordari,  which  was  refused,  and  the 
plaintiff  appealed. 

A.  W.  MacNair  for  plaintiff, 
Daniel  &  Carter  for  defendant. 
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Clabk,  G.  J.  The  writ  of  recordari  was  improvidently  granted,  and 
the  motion  to  dismiss  should  have  been  granted.    Eev.,  1492. 

When  an  appeal  from  a  justice  of  the  peace  is  lost,  without  fault  on 
the  part  of  the  appellant,  he  is  entitled  to  the  writ  of  recordari  as  a 
substitute  for  the  lost  appeal.  But  here  the  appellant  was  guilty  of 
inexcusable  neglect,  and  was  not  entitled  to  the  writ.  The  judgment 
was  rendered  3  September,  conditional  upon  the  plaintiff's  producing  a 
receipt,  which  he  did  a  few  days  later,  and  the  plaintiff  entered  its 
appeal.  The  justice  signed  judgment  10  September,  which  was  docketed 
in  the  Superior  Court  18  September. 

At  the  term  of  the  court  29  September  the  appellant,  with  proper  care, 
should  have  made  inquiry  as  to  the  disposition  of  the  case  which  had 
been  made  by  the  justice,  and  certainly  it  was  inexcusable  negligence  to 
wait  nearly  three  months  before  applying  for  a  recordari.  Pants  Co.  v. 
Smith,  125  N.  C,  590;  Davenport  v.  Orissom,  113  N".  C,  38,  and  cases 
there  cited. 

It  is  no  excuse  for  the  defendant  if  he  depended  on  his  counsel  to  look 
after  the  matter,  for  he  could  have  attended  to  it  himself.  "It  is  not 
enough  that  parties  to  a  suit  should  engage  counsel  and  leave  it  entirely 
in  his  charge.  They  should,  in  addition  to  this,  give  to  it  that  amount 
of  attention  which  a  man  of  ordinary  prudence  usually  gives  to  his  im- 
portant business."  Roberts  v.  Allman,  106  N".  C,  394,  and  citations 
thereto  in  Anno.  Ed. 

It  was  incumbent  upon  the  defendant  to  docket  his  appeal  in  the  time 
required  by  law  or  show  sufficient  ground  for  the  recordari  in  lieu  of  the 
appeal.     Waiker,  J.,  in  Tedder  v.  Deaton,  16T  N.  C,  479. 

An  appeal  lies  from  the  dismissal  of  an  action,  or  of  an  appeal,  for 
that  is  final,  but  it  does  not  lie  from  the  refusal  to  dismiss,  for  an  excep- 
tion should  be  noted  and  an  appeal  lies  from  the  final  judgment.  Clem- 
ents  V.  R.  R,,  179  N.  C,  225.  If  the  party  loses,  then  the  whole  case 
will  come  up  for  review.  But  when  an  appeal  is  in  fact  taken,  the 
Court,  though  dismissing  the  appeal,  in  its  discretion  may  express  an 
opinion  upon  the  merits.    Hoke,  J,,  in  Taylor  v.  Johnson,  171  N.  C,  85. 

Each  party  will  pay  half  the  costs  of  appeal.  Fleming  v,  Fleming, 
159  N.  C,  440;  Wilson  v.  R.  R.,  142  K  C,  341;  Patapsco  v.  Magee, 
86  N.  C,  357. 

Appeal  dismissed. 

AxLEN,  J.,  dissenting:  I  would  agree  to  the  judgment  of  the  Court 
if  all  the  facts  appearing  in  the  record  were  stated  in  the  opinion,  but 
some  are  omitted,  which,  I  think,  are  determinative  of  the  appeal  in 
favor  of  the  defendant. 

The  defendant  states  in  his  petition  for  a  recordari,  which  is  verified 
and  was  used  as  an  affidavit,  that  after  the  introduction  of  evidence  by 
3—180 
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plaintiff  and  defefadant,  and  the  argument  of  counsel  before  the  justice, 
the  court  (justice)  stated  "that  there  was  no  evidence  before  it  at  that 
time  that  the  plaintiff  ever  made  delivery  of  the  said  goods  to  the  rail- 
road company,  and  that  it  would  continue  the  matter  for  the  plaintiff 
to  secure  more  evidence,  and  upon  obtaining  this  additional  evidence 
would  give  notice  to  the  defendant  at  the  time  it  would  render  judgment 
in  said  cause,"  and  it  is  denied  specifically  that  notice  of  the  rendition 
of  the  judgment  was  given  to  him,  or  that  he  had  any  knowledge  of  it. 

The  attorney  of  the  defendant  also  files  an  affidavit  in  which  he 
says  that  the  statement  by  the  defendant  in  his  petition  as  to  the  agree- 
ment by  the  justice  to  give  notice  of  the  rendition  of  the  judgment  "is 
absolutely  true  to  affiant's  own  knowledge,  he  being  present  in  person," 
and  that  he  "did  not  know  that  judgment  had  been  rendered  until  execu- 
tion was  issued  thereon." 

As  stated  by  Walker,  /.,  in  LeRoy  v,  Saliha,  at  this  term,  "The  judge 
granted  plaintiff's  motion.  He  did  not  find  any  facts,  nor  was  he  re- 
quested by  defendant  so  to  do.  In  the  absence  of  such  special  finding 
we  must  assume  that  the  judge  found  such  facts  as  were  sufficient  to 
support  his  ruling.     This  is  well  settled." 

Applying  this  rule,  the  judge  refused  to  dismiss  the  petition  for  a 
recordari,  because  he  found  that  the  justice  agreed  to  give  the  defendant 
notice  of  the  rendition  of  the  judgment,  that  he  failed  to  do  so,  that  the 
defendant  relied  on  his  promise,  that  the  defendant  did  not  know  there 
was  a  judgment  against  him  until  execution  issued,  that  he  applied  for  a 
recordari  at  the  next  term  of  court  after  receiving  notice  of  judgment, 
and  in  this  I  see  no  laches' or  negligence. 

"Walker,  J.,  concurs  in  dissenting  opinion  of  Allen,  J. 


W.  C.  DUDLEY  AND  H.  A.  WATSON  v.  ATLANTIC  COAST  LINE  RAIL- 
ROAD COMPANY,  AND  WALKER  D.  HINES,  Director  General. 

(Filed  15  September,  1920.) 

1.  Railroads —  Evidence—  Negligence—  Crossings—  Gates — ^Watchman — 
Municipal  Assent. 

It  is  incumbent  upon  a  railroad  company  to  take  such  reasonable  pre- 
cautions as  are  necessary  to  the  safety  of  travelers  at  a  public  crossing, 
and,  upon  the  issue  of  negligence,  it  is  competent  to  show  that  there  were 
no  automatic  alarms  or  gates  at  the  crossing  in  plaintlfif's  action  to  recover 
damages,  caused  by  a  collision  of  plaintiff's  automobile  with  defendant's 
train,  it  being  for  the  jury  to  determine  the  question  of  whether  the  plain- 


N.  C]  FALL  TERM,  1920.  35 

Dudley  v.  R.  R. 

tilTs  or  the  defendant's  negligence  was  the  proximate  cause;  and  the 
assent  of  the  municipal  authorities  that  a  watchman  should  be  stationed 
at  the  crossing,  who  should  give  warning,  is  not  conclusive  upon  the 
question. 

2.  Railroads—  Crossings-—  Collisions—  Automobiles— Negligence— Proxi- 

mate Caose-^uperior  Right»— Pedestrians. 

The  liability  of  the  defendant,  whose  train  had  a  collision  with  the 
plaintifTs  automobile  at  a  public  crossing  depends  upon  whether  the  plain- 
tiflTs  or  defendant's  negligence  was  the  proximate  cause  of  the  injury; 
and  a  prayer  for  instruction,  tendered  by  the  defendant,  which  eliminates 
this  principle,  and  makes  it  the  plaintiff's  duty  to  recognize  the  prior  right 
of  the  defendant  to  the  crossing,  is  properly  refused.  The  principle  apply- 
ing to  a  trespasser  who  was  negligent  after  the  defendant's  engineer 
should  have  discovered  his  condition,  distinguished. 

3.  Railroads— Judgments— IHrector    General— ^Lessor    and    Lessee— Fed- 

eral Statutes. 

When  the  Government,  represented  by  the  Director  General,  is  a  party 
defendant  with  a  railroad  company,  under  the  Federal  Control  Act,  a 
judgment  against  the  Director  General  alone  is  not  objectionable,  the 
Government  being  the  lessee  operating  the  railroad,  and  the  railroad  com- 
pany the  lessor,  permitting  adjustments  of  balances  due  under  the  Federal 
statute,  and  a  judgment  could  be  taken  against  either  or  both. 

Appeal  by  the  defendant  from  Cranmer,  J,,  at  May  Term,  1920,  of 
Beaufort. 

This  is  an  action  to  recover  damages  sustained  by  an  automobile  in 
crossing  the  defendant's  track  on  Second  Street,  Washington,  N.  C. 
The  automobile  was  going  west  on  said  street,  which  the  railroad  track 
crosses  about  200  feet  from  Gladden  Street.  The  space  between  the  two 
streets  is  occupied  by  a  warehouse.  The  engine  came  out  from  behind 
the  warehouse.  There  was  evidence  tending  to  show  that  it  was  then 
too  late  to  avoid  the  collision.  There  was  also  evidence  for  the  defend- 
ant that  the  engine  bell  was  being  rung,  and  that  a  watchman  was  in  the 
street,  displaying  a  large  sign  with  the  word  "stop"  on  it,  and  that  it 
could  have  been  seen  by  plaintiflFs. 

Upon  the  conflicting  evidence,  the  jury  found  that  the  injury  was 
caused  by  the  negligence  of  the  defendant,  and  that  the  plaintiffs  did 
not  contribute  thereto,  and  assessed  the  damages  at  $600. 

From  the  judgment  the  defendant  appealed. 

Ward  &  Grimes  for  'plaintiffs. 

Small,  MacLean,  Bragaw  &  Rodman  for  defendants. 

Clark,  C.  J.  We  do  not  think  the  exceptions  to  the  evidence  require 
any  discussion.  It  was  in  evidence  that  the  watchman  was  placed  by 
the  defendant  at  this  crossing  with  the  approval  of  the  governing  body 
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of  the  city.  It  was  not  error  for  the  court  to  permit  the  plaintiffs  to 
offer  evidence  that  there  was  no  automatic  alarm,  or  gates,  at  the  cross- 
ing, and  the  court  properly  left  it  to  the  jury  to  say,  upon  all  the  attend- 
ant circumstances,  whether  the  railroad  company  was  n^ligent  in  not 
erecting  gates.  It  was  incumbent  upon  the  defendant  to  take  such 
reasonable  precautions  as  were  necessary  to  the  safety  of  travelers  at 
public  crossings.  22  R.  C.  L.,  988.  This  was  a  question  of  fact  for 
the  jury.  That  the  city  authorities  assented  that  a  watchman  should  be 
stationed  at  the  crossing  was  not  conclusive  upon  the  plaintiffs  if,  in 
the  .opinion  of  the  jury  upon  the  evidence,  this  was  not  sufficient  protec- 
tion to  the  public. 

We  think  that  the  judge,  in  the  charges  given  apd  the  prayers  refused, 
followed  the  ruling  in  Ooff  v.  R.  R.,  179  N".  C,  216;  Forsyth  v.  Oil  Mill, 
167  N.  C,  179 ;  Osborne  v.  R.  R„  160  N.  C,  309 ;  HinJcle  v,  R.  JR.,  109 
K  C,  472. 

It  is  not  error  for  the  court  to  refuse  to  charge  that  "It  is  the  duty  of 
those  going  upon  a  railroad  crossing  to  recognize  the  prior  right  of  the 
railroad  company  to  use  the  crossing  in  the  operation  of  its  business." 
The  Court  has  so  held  as  between  the  railroad  company  and  the  tres- 
passer on  the  track,  who,  if  injured,  has  no  cause  of  action  unless  the 
railroad  company  was  guilty  of  negligence  after  the  engineer  should 
have  discovered  that  the  trespasser  was  unable  to  avoid  the  injury,  and 
the  railroad  could  have  done  so  after  this  was  discovered.  But  when 
there  is  a  collision  at  a  crossing  the  liability  depends  upon  whose  n^li- 
gence  was  the  proximate  cause  of  the  injury,  and  the  court  properly  so 
amended  the  prayer  of  the  defendant.  22  R.  C.  L.,  987,  sec.  216,  which 
is  a  very  clear  statement  of  the  law. 

The  court  rendered  judgment  against  the  Director  General  alone. 
We  do  not  see  that  the  railroad  company  can  object  to  this.  It  can 
make  settlement  with  its  codefendant  in  adjusting  the  balances  due 
under  the  Federal  statute.  The  Government,  as  lessee,  was  represented 
by  the  Director  General,  and  the  appellant,  as  lessor,  was  also  a  party, 
and  the  judgment  could  have  been  taken  against  either  or  both.  Clem- 
ents V.  R.  R.,  179  N.  C,  230 ;  GiUiam  v.  R.  R,,  ib.,  510. 

No  error. 
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A.  C.  HASSELL  y.  E.  R.  DANIELS  et  al. 
(Filed  15  September,  1920.) 

1.  New  Trials — ^Appeal  and  Error — ^Nonsuit — Opinion  of  Supreme  Court- 

Verdict  Directing — ^EMdence— -Trials. 

Where,  on  a  former  appeal  from  a  judgment  of  nonsuit  on  the  question 
of  whether  an  employer  had  negligently  failed  to  furnish  his  employee 
a  safe  place  to  work,  the  Supreme  Ck)urt  following  its  uniform  ruling  In 
considering  only  the  evidence  in  plaintiff's'  favor,  interpreted  in  the  light 
most  favorable  to  him,  said  the  place  in  question  could  not,  as  a  matter 
of  law,  be  held  a  safe  place,  this  expression  does  not  justify  a  directed 
verdict  on  the  appropriated  issue  on  the  new  trial  granted,  where  the 
further  evidence  is  conflicting  as  to  whether  the  place  was  in  fact  a  safe 
one  under  the  principles  of  law  applicable. 

2.  Employer  and  Employee     Master  and  Servant^— Evidence— Safe  Place 

to  Work— Opinion. 

Where  the  negligence  of  the  defendant  depends  upon  whether  he  failed 
in  his  duty  to  furnish  his  employer,  the  plaintiff  in  the  action,  a  safe 
place  to  oil  his  machinery,  it  is  competent  for  a  witness  to  testify  in  the 
defendant's  behalf  that  a  person  of  the  plaintiff's  height  could  have  safely 
stood  on  a  box  provided  for  the  purpose  and  have  thus  oiled  the  machin- 
ery, the  witness  being  an  experienced  and  trained  machinist,  familiar  with 
this  type  of  machine,  both  as  to  its  operation  and  upkeep,  and  had  made 
personal  observation  of  the  condition  at  this  plant,  and  the  very  machine 
in  question,  whether  the  evidence  be  considered  as  a  statement  of  a  fact, 
or  of  the  opinion  of  the  witness  thus  qualified  to  speak. 

Civil  action,  tried  before  Lyon,  J.,  and  a  jury,  at  October  Term, 
1919,  of  Dare. 

The  action  is  by  an  employee  to  recover  damages  of  defendants,  his 
employers,  for  alleged  negligence  on  their  part  in  not  providing  him  with 
a  safe  place  to  do  his  work.  There  was  denial  of  liability,  pleas  of  con- 
tributory negligence,  and  assumption  of  risk.  On  issues  submitted,  the 
jury  rendered  verdict  for  defendant  to  the  effect  that  plaintiff  was  not 
injured  by  defendant's  n^ligence,  as  alleged  in  the  complaint,  and  mak- 
ing no  response  to  the  other  issues. 

Judgment  on  the  verdict  for  defendants,  and  plaintiff  excepted  and 
appealed. 

Ehringhaus  &  Small  for  plaintiff. . 

Aydlett  &  Simpson  and  Meekins  &  McMullan  for  defendants, 

Hoke,  J.  This  cause  was  before  us  on  a  former  appeal  by  plaintiff 
from  a  judgment  sustaining  defendant's  motion  for  nonsuit,  and  it  was 
held  that  such  judgment  was  erroneous,  and  "that  the  same  be  set  aside 
in  order  that  the  matters  in  cbntroversy  be  submitted  to  the  jury."     See 


38  IN  THE  SUPREME  COURT.  [180 

Hassell  v.  Daniels. 

Hassell  v.  Daniels,  176  N".  C,  99.  Accordingly,  on  the  present  hearing 
the  issues  arising  on  the  pleadings  were  submitted,  the  jury  have  ren- 
dered a  verdict  against  the  plaintiff  on  the  principal  issue  as  to  defend- 
ant's negligence,  and  we  find  nothing  in  the  record  that  justifies  the 
Court  in  disturbing  the  results  of  the  trial. 

It  is  urged  for  error,  chiefly,  that  on  the  evidence,  if  believed,  the  jury 
should  have  been  directed  to  find  this  first  issue  against  the  defendant, 
and  that  the  court,  in  effect,  so  held  on  the  former  appeal.  It  is  true 
that  in  delivering  that  opinion  the  Court  said:  "The  plaintiff  was 
injured  while  performing  a  duty  for  the  defendants  under  orders  from 
his  superior,*  and  he  was  required  to  stand  above  the  floor,  on  a  ledge 
about  3  inches  wide,  made  slippery  by  the  dripping  oil,  and  to  lean 
forward,  with  an  oil  can  in  one  hand  and  a  funnel  in  the  other,  both 
necessary  implements  in  the  performance  of  his  duty,  and  pour  oil  in 
cups  between  a  piston-arm  and  drive-wheel,  each  making  70  revolutions 
a  minute,  and  when  he  necessarily  came  within  3  or  4  inches  of  the 
moving  machinery,  and  this  cannot  be  held  to  be  a  safe  place  to  work, 
as  a  matter  of  law." 

In  that  utterance,  however,  the  Court  was  only  following  our  uniform 
rulings  that  "on  a  judgment  sustaining  defendant's  motion  for  nonsuit, 
it  is  proper  and  permissible  to  consider  only  the  evidence  which  makes 
in  favor  of  plaintiff's  recovery,  interpreted  in  the  light  most  favorable 
to  him." 

While  there  is  evidence  of  plaintiff,  in  the  present  trial,  tending  to 
establish  the  facts  suggested  in  this  excerpt  from  the  Court's  opinion, 
there  is  also  testimony  coming  from  defendant,  and  tending  to  show  that 
"it  was  not  necessary  for  plaintiff  to  have  taken  a  position  on  this  ledge, 
3  to  4  inches  wide,  but  that  he  could  have  well  performed  the  instant 
duty  of  pouring  the  oil  in  the  cups  when  standing  on  the  floor  of  the 
room,  and  so  escaped  the  dangers  that  threatened,  and  of  which  he  com- 
plains, and,  furthermore,  that  there  was  a  box  there  and  available,  8 
inches  high,  affording  a  method  of  oiling  machine  in  comparative 
safety." 

These  opposing  aspects  of  the  testimony  relevant  to  the  issue,  and 
pertinent  to  the  only  source  of  negligence  charged  against  defendant, 
were  submitted  to  the  jury  under  proper  instructions,  and,  as  stated, 
they  have  by  their  verdict  exonerated  the  defendant  from  liability. 

It  was  further  insisted  that  his  Honor  made  an  erroneous  ruling  in 
permitting  the  witness,  William  Harnley,  to  testify,  over  plaintiff's 
objection,  that  a  man  five  feet  eight  inches  high  could  very  handily 
stand  on  a  box  eight  inches  high  and  oil  the  cups  of  the  machine.  (Five 
feet  eight  being  the  assumed  height  of  plaintiff,  and  eight  inches  being 
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the  height  of  the  box  there,  and  available  for  the  purpose.)  He  further 
said  that  he  had  oiled  the  machine  standing  on  the  floor,  and  he  was  six 
feet  tall. 

This  witness  was  shown  to  be  an  experienced  and  trained  machinist, 
familiar  with  this  type  and  kind  of  machine,  both  as  to  its  operation  and 
upkeep,  and  had  made  personal  observation  of  the  conditions  at  this 
plant  and  the  very  machine  in  question. 

While  to  some  extent  in  the  form  of  an  opinion,  this  testimony  is 
really  the  statement  of  a  fact,  but  whether  the  one  or  the  other,  the 
witness  having  personal  observation  of  conditions,  and  being  qualified 
by  opportunity,  training,  and  experience  to  give  an  opinion  that  would 
aid  the  jury  to  a  correct  conclusion  on  the  subject,  the  testimony  was 
in  our  opinion  properly  received.  Caton  v,  Toler,  160  N".  C,  104; 
Jdurdock  r.  R.  R.,  159  N.  C,  131 ;  Tire  Setter  Co.  v,  Whitehurst,  148 
N.  C,  446;  BHtt  v.  R,  R„  148  N.  C,  37;  1  Elliott  on  Ev.,  sec.  675; 
McKelvey  on  Ev.,  pp.  230-231. 

On  careful  examination,  we  find  no  error  which  gives  the  plaintiff 
just  ground  for  exception,  and  the  judgment  for  defendant  is  affirmed. 

No  error. 


E.  P.  COHOON  V.  J.  L.  HARRELL. 
(Filed  15  September,  1920.) 


1.  Contracts—  Customs— Evidence— -Presiunptions! — Timber — Sawmills— 

Lumber — Slabs. 

A  lawful  and  existing  business  custom  or  usage,  clearly  established, 
concerning  the  subject-matter  of  a  contract,  may  be  received  in  evidence 
to  explain  ambiguities  therein,  or  to  add  stipulations  about  which  the 
contract  is  silent,  and  where  such  a  custom  is  known  to  the  parties,  or  its 
existence  is  so  universal  and  prevailing  that  knowledge  will  be  imparted, 
the  i>arties  will  be  presumed  to  have  contracted  in  reference  to  it,  unless 
excluded  by  the  express  terms  of  the  agreement  between  them. 

2.  8ame. 

A  parol  contract  of  purchase  for  timber  sijeciried  that  the  purchaser 
was  to  cut  the  timber  from  the  vendor's  land,  and  to  pay  the  latter, 
the  plaintiff  in  this  action,  a  certain  price  per  thousand  feet  when 
sawed  into  lumber;  that  the  purchaser  had  the  timber  sawed  at  the 
defendant's  mill,  who  used  or  sold  the  slabs,  and  the  plaintiff  sues  to 
recover  them  or  their  value.  There  was  nothing  said  either  in  the  plain- 
tlflTs  contract  with  the  purchaser  or  the  latter's  contract  with  the  defend- 
ant about  the  disposition  to  be  made  of  the  slabs,  and  there  was  an  estab- 
lished custom  in  this  locality  that  they  should  belong  to  the  mill  sawing 
the  logs:    Held,  it  appeared  from  the  contract  between  the  plaintiff  and 
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the  purchaser  that  the  timber  was  to  be  sawed  at  some  mill,  and  the 
defendant  was  entitled  to  the  slabs  under  the  prevailing  custom. 

8.  Erldence—Contraeta— Parol  Agreemento     Subsequent  Writings — Tim- 
ber—-Lumber — Sawmills-^labs. 

The  plaintiff,  by  a  parol  contract,  sold  the  timber  on  his  land,  to  be 
cut,  removed,  and  sawed  by  the  purchaser,  and  paid  for  at  a  certain  price 
per  thousand  feet,  who  had  the  same  sawed  at  defendant's  mill;  and  a 
controversy  having  arisen  between  the  plaintiff  and  defendant  as  to  the 
ownership  of  the  slabs,  the  plaintiff  thereafter  procured  from  the  pur- 
chaser a  written  statement  that  he  only  bought  the  lumber  to  be  sawed 
from  the  trees,  etc. :  Held^  the  parol  agreement  of  purchaser  as  estab- 
lished controlled  the  question  as  to  whether,  under  an  established  custom, 
the  slabs  belonged  to  the  defendant,  the  owner  of  the  mill  where  the 
trees  were  sawed. 

Civil  action,  tried  before  Cranmer,  J.,  and  a  jury,  at  April  Term, 
1920,  of  Tterell. 

The  action  is  to  recover  a  lot  of  slabs  and  billets  of  wood,  or  the  value 
thereof,  claimed  by  plaintiff,  and  used  or  consumed  by  defendant,  and 
on  the  trial  the  evidence  tended  to  show  that  plaintiff,  the  owner  of  a 
lot  of  timber  on  his  own  land,  sold  the  same  to  one  H.  W.  Brantley  at 
$9  per  thousand,  board  measure;  that  said  Brantley  cut  and  hauled  the 
timber  to  defendant's  mill,  who  sawed  the  same  at  $5  per  thousand; 
that  there  was  cut  for  Brantley  93,000  feet  of  this  lumber;  that  there 
was  no  contract  with  plaintiff  about  the  sawing,  nor,  in  the  contract 
with  Brantley,  about  the  slabs,  and  defendant  had  consumed  these  slabs 
or  sold  them  in  accord  with  a  universal  custom  in  that  vicinity  that  the 
slabs  belonged  to  the  mill  man  who  sawed  the  lumber.  Numerous  wit- 
nesses on  the  part  of  the  defendant  testified  that  it  had  long  been  the 
recognized  and  general  rule  and  usage  in  the  mill  business  that  the  slabs 
belong  to  the  mill  man  who  cuts  the  timber ;  that  the  recognized  custom 
is  general,  and  prevailed  in  Tyrrell  and  adjoining  counties,  and  through- 
out eastern  North  Carolina.  It  was  shown,  too,  that  plaintiff,  in  having 
lumber  sawed  for  himself,  acted  on  the  custom,  and  made  no  claim  for 
the  slabs.  In  this  connection,  the  court  charged  the  jury:  "That  if 
they  should  find  from  the  greater  weight  of  the  evidence  that  it  was  the 
general,  well  established  rule,  custom,  and  usage  in  this  community,  and 
in  Tyrrell  County,  when  logs  were  sawed  at  mill,  that  the  sawmill  man 
got  the  slabs  unless  there  was  an  agreement  to  the  contrary,  and  this 
custom  was  known  to  plaintiff  and  defendant,  and  the  jury  should  find 
further  that  these  logs  were  sawed  at  the  mill  of  defendant  for  Brantley 
and  no  contract  was  made  as  to  the  ownership  of  the  slabs  either  by 
Brantley  or  plaintiff,  then  the  slabs  would  not  belong  to  plaintiff." 

There  was  verdict  for  defendant.  Judgment,  and  plaintiff  excepted 
and  appealed,  assigning  errors. 
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Majette  &  Whitley  for  plaintiff. 

T.  H.  Woodley  and  Aydlett  &  Simpson  for  defendant, 

Hoke,  J.  It  is  the  accepted  principle  here  and  elsewhere  that  a  law- 
f 111  and  existent  business  custom  or  usage,  clearly  established,  concerning 
the  subject-matter  of  a  contract,  may  be  received  in  evidence  to  explain 
ambiguities  therein,  or  to  add  stipulations  about  which  the  contract  is 
silent,  and,  further,  where  such  a  custom  is  known  to  the  parties,  or  its 
existence  is  so  universal  and  ajl  prevailing  that  knowledge  will  be  im- 
puted, the  parties  will  be  presumed  to  have  contracted  in  reference  to  it, 
unless  excluded  by  the  express  terms  of  the  agreement  between  them. 
Oil  Co.  V.  Burney,  174  N.  C,  382 ;  Riddick  v.  Dunn,  145  N.  C,  31 ; 
Brown  v.  Atkinson,  91  "N.  C,  389;  17  Corpus  Juris,  492,  et  seq.;  Lawson 
on  Presimiptive  Evidence,  pp.  16-17;  Anson  on  Contracts,  p.  328. 

The  portion  of  his  Honor's  charge  excepted  to  is  in  accord  with  these 
authorities,  and  we  find  nothing  in  the  record  that  withdraws,  or  tends 
to  withdraw,  the  claim  of  plaintiff  from  the  effect  and  operation  of  the 
principle. 

The  evidence  of  both  plaintiff  and  H.  W.  Brantley,  the  purchaser  of 
the  timber,  was  to  the  effect  that  in  the  contract  of  sale,  which  was  in 
parol,  plaintiff  sold  to  Brantley  "all  merchantable  timber  to  be  cut  from 
the  Simmons  place  at  $9  per  thousand  feet,  board  measure.  Merely  that 
and  nothing  more."  The  contract  between  Brantley  and  defendant, 
the  mill  man,  also  in  parol,  was  that  the  latter  was  to  saw  the  lumber 
as  the  stocks  were  delivered  at  the  mill  by  Brantley,  at  $5  per  thousand, 
and  in  neither  contract  was  anything  said  about  the  slabs.  It  was 
shown  to  be  the  universal  custom,  in  Tyrrell  and  adjoining  counties, 
^hat  the  mill  man  was  to  have  the  slabs.  It  appears,  also,  while  plaintiff 
was  not  informed  of  the  exact  terms  of  the  contract  between  Brantley 
and  defendant,  it  was  well  understood,  and  was  the  clear  purport  of  the 
contract  of  sale  that  the  lumber  was  to  be  sawed  at  some  mill,  and,  as  a 
matter  of  fact,  that  plaintiff  went  with  Brantley  to  this  mill  at  the  time 
the  arrangement  for  sawing  was  made,  and  further,  that  a  considerable 
portion  of  the  lumber  had  been  sawed  before  plaintiff  made  any  claim 
for  the  slabs.  True  that  after  the  controversy  arose  about  them,  plain- 
tiff induced  Brantley,  the  purchaser,  to  sign  a  written  instrument,  pur- 
porting to  state  a  contract  between  plaintiff  and  Brantley,  for  sale  of 
the  timber  on  the  Simmons  place,  and  containing  also  a  further  stipula- 
tion as  follows : 

"It  is  understood  that  the  said  Cohoon  is  only  selling  Brantley  the 
sawed  lumber  to  be  obtained  from  said  pine  trees,  and  that  said  Brantley 
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bears  all  the  expenses  of  felling  said  trees,  sawing  them  into  logs,  hauling 
the  logs  to  the  mill,  and  the  costs  of  sawing  the  logs  into  lumber." 

No  one  claims  or  testifies  that  the  parol  contract,  which  controls  in 
the  matter,  was  expressed  in  the  terms  of  the  written  stipulation. 
Brantley,  testifying  on  the  subject,  says  "that  the  contract  between  them, 
as  stated,  was  that  plaintiff  sold  to  witness  all  the  merchantable  timber 
on  plaintiff's  Simmons  place  at  $9  per  thousand,  board  measure,  and  he 
only  signed  this  paper  at  plaintiff's  instance,  to  show  that  he,  the  wit- 
ness, had  nothing  to  do  with  the  slabs."  This  written  memorandum^ 
therefore,  neither  is  nor  purports  to  be  the  contract  as  expressed  in  the 
agreement  of  the  parties,  and,  at  most,  is  only  the  plaintiff's  estimate 
of  what  the  parol  contract  signified.  Whatever  may  have  been  the  effect 
of  this  written  addenda  on  the  rights  of  the  parties,  plaintiff  and  defend- 
ant, the  parol  contract,  the  binding  agreement  between  them,  leaving 
the  matter  at  large,  the  right  to  the  slabs  would  go  to  the  mill  man, 
under  the  custom  prevailing  and  known  to  the  parties,  and  verdict  and 
judgment  to  that  effect  must  be  affirmed. 

No  error. 


L.  T.  THOMPSON  v.  THE  AMERICAN  RAILWAY  EXPRESS  COMPANY. 

(Filed  15  September,  1920.) 

Carriers  of  Goods— Express  Companies— Special   Damages— Notice— To- 
bacco Flues — ^Damages. 

An  express  company  receiving  tobacco  flues  so  crated  that  the  piping  is 
exiK)sed  to  view,  and  may  be  seen  and  understood  as  being  only  for  the 
purpose  of  curing  tobacco,  and  in  a  section  of  country  where  tobacco  is 
largely  grown  and  cured,  and  in  the  tobacco  curing  season,  is  evidence  of 
the  special  circumstances  that  the  consignee's  tobacco  will  be  injured  in 
its  curing  by  the  negligent  delay  in  the  transportation  by  the  carrier^ 
which  the  jury  may  consider  in  passing  upon  the  amount  of  damages 
recoverable  in  the  consignee's  action. 

Civil  action,  tried  before  Cranmcr,  J,,  and  a  jury,  at  May  Term^ 
1920,  of  Beaufort. 

The  action  is  to  recover  damages  for  breach  of  contract  of  shipment^ 
in  failing  to  deliver  promptly  some  flues  for  curing  tobacco,  and  there 
was  evidence  on  the  part  of  plaintiff  tending  to  show  that  he  was  a 
farmer  and  engaged  in  raising  and  curing  tobacco  near  Aurora,  X.  C; 
that  having  two  barns  filled  and  ready  for  curing,  and  going  over  the 
flues  just  before  firing,  he  ascertained  that  some  of  them  were  defective^ 
and  immediately,  on  15  July,  1918,  telephoned  to  a  dealer  in  Washing- 
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ton,  ^N'.  C,  the  only  place  they  could  be  readily  procured,  ordering  the 
necessary  flues  for  shipment,  and  they  were  delivered  for  shipment  to 
defendant,  an  express  company,  uncovered,  so  that  the  nature  and  pur- 
pose  of  the  goods  were  in  clear  evidence,  and  a  receipt  taken,  dated 
Tuesday,  16  July.  That  Aurora  was  28  miles  distant  by  railroad  from 
Washington;  that  defendant  was  a  common  carrier  by  express,  and  the 
regular  daily  trains  available  left  Washington  at  4:15  p.  m.,  arriving  at 
-Aurora  at  6  p.  m. ;  that  not  receiving  the  flues  on  Tuesday,  as  he  had  a 
right  to  expect,  on  Wednesday  he  telephoned  to  defendant  at  Washing- 
ton, stating  the  contents  of  receipt,  and  making  inquiry  for  the  goods. 
They  again  failed  to  arrive,  and,  on  Thursday,  plaintiff  went  to  Wash- 
ington by  automobile  and  made  inquiry  in  person,  showing  the  receipt. 
The  agent  looked  at  the  receipt,  saying  they  were  billed  for  shipment  on 
Tuesday.  They,  however,  made  further  search  and  produced  flues,  say- 
ing they  had  been  found  near  Hackney^s  tobacco  factory,  in  a  ditch. 
(This  is  a  point  on  the  route.)  They  then  reshipped  the  flues,  and  plain- 
tiff received  them  at  Aurora  Thursday  night,  etc.  By  reason  of  the 
delay,  one  of  the  barns  of  tobacco  was  badly  damaged,  to  the  extent  of  ^ 
four  or  five  hundred  dollars ;  that  it  was  the  tobacco  curing  season ;  "that 
this  was  plaintiff's  third  curing  of  that  year,  and  that  it  was  a  tobacco 
raising  section  and  curing  was  generally  going  on  at  the  time,"  etc. ;  that 
flues  of  this  kind  were  only  used  for  the  purpose  of  curing  tobacco,  and, 
as  stated,  were  shipped  uncovered  in  any  way,  so  that  then  the  kind  of 
goods  were  readily  observable. 

The  cause  was  submitted  to  the  jury,  who  rendered  a  verdict  for 
plaintiff,  assessing  his  damages  at  $200,  the  amount  demanded. 

Judgment  on  the  verdict  for  plaintiff.  Defendant  excepted  and  ap- 
pealed, assigning  for  error  chiefly  that  the  court,  in  its  ruling  and  charge, 
permitted  an  award  of  compensatory  damages  in  reference  to  the  special 
circumstances  attendant  on  the  order  and  the  delay  in  shipment. 

Ward  &  Grimes  for  plaintijf. 

Small,  Ma^Lean,  Bragaw  &  Rodman  for  defendant. 

Hoke,  J.  In  this  case  the  negligence  of  the  defendant  and  consequent 
injury  are  admitted,  or  clearly  established,  and  the  single  question  pre- 
sented is  whether,  on  the  record,  there  was  sufficient  evidence  of  knowl- 
edge or  notice  of  "special  circumstances"  to  permit  that  the  jury  should 
consider  such  circumstances  in  determining  the  amount  of  damages. 

Speaking  to  the  general  principle  applicable,  in  Furniture  Co,  v. 
Express  Co,,  148  N.  C,  at  page  90,  the  Court  said :  ''Where  the  goods 
shipped  have  a  market  value,  and  there  is  nothing  to  indicate  the  specific 
purpose  for  which  they  were  ordered,  these  damages  are  usually  the 
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difference  in  the  market  value  of  the  goods  at  the  time  fixed  for  delivery 
and  that  when  they  were  in  fact  delivered.  We  have  so  held  in  the  case 
of  Davidson  Development  Co,  v.  R,  R.,  147  N.  C,  603,  and  Lee  v.  R.  R., 
136  N.  C,  533,  is  to  the  same  effect.  When,  however,  the  goods  are 
ordered  for  a  special  purpose,  or  for  present  use  in  a  given  way,  and 
these  facts  are  known  to  the  carrier,  he  is  responsible  for  the  damages 
fairly  attributable  to  the  delay  and  in  reference  to  the  purpose  or  the 
use  indicated.  And  it  is  not  necessary  always  that  those  facts  should  be^ 
mentioned  in  the  negotiations,  or  in  express  terms  made  a  part  of  the 
contract,  but  when  they  are  known  to  the  carrier  under  such  circum- 
stances, or  they  are  of  such  character  that  the  parties  may  be  fairly 
supposed  to  have  them  in  contemplation  in  making  the  contract,  such 
special  facts  become  relevant  in  determining  the  question  of  damages. 
Moore  on  Carriers,  p.  425 ;  Hutchinson  on  Carriers,  sec.  1367." 

Applying  the  principle  in  a  former  case  of  Ned  v,  Hardwa/re  Co,,  122 
N".  C,  104,  a  recovery  of  special  damages  was  sustained  for  negligent 
delay  in  the  failure  to  supply  and  ship  promptly  flues  for  curing  tobacco, 
ordered  of  a  manufacturing  company  through  a  local  agent,  the  Court 
holding,  among  other  pertinent  rulings,  that  the  ''Manufacturer  who 
makes,  and  the  agent  who  sells,  flues  for  curing  tobacco,  in  localities 
where  tobacco  is  cultivated,  must  be  presumed  to  know  the  proper  season 
for  cutting  and  curing  tobacco,  and  if  it  is  not  cured  in  apt  time,  serious 
loss  will  result." 

These  cases  are  in  full  support  of  his  Honor's  charge,  submitting  the 
evidence  of  special  circumstances  and  the  notice  thereof  to  the  considera- 
tion of  the  jury,  it  appearing  that  these  flues,  used  only  for  curing 
tobacco,  were  delivered  to  defendant  company  for  shipment  in  a  locality 
where  tobacco  was  generally  grown,  and  in  the  midst  of  the  curing  sea- 
son, and,  as  said  by  Chief  Justice  Fair  cloth  in  the  Neal  case:  "In 
localities  where  tobacco  is  cultivated,  it  must  be  common  knowledge  that, 
if  it  is  not  cut  and  cured  in  apt  time,  serious  loss  is  the  necessary  conse- 
quence." And  Rawls  v.  R,  R.,  173  N".  C,  6 ;  Peanut  Co,  v,  R,  R.,  155 
N.  C,  148 ;  Lumber  Co,  v.  R,  R„  151  N.  C,  23 ;  Tillinghast  v,  R,  R„ 
143  N.  C,  268,  are  all  decisions  in  approval  of  the  general  principle. 

We  find  no  error  in  the  record,  and  the  judgment  for  plaintiff  is 
affirmed. 

N'o  error. 
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A.  A.  PAUL  V.  W.  T.  BURTON  et  al. 
(Filed  15  September,  1920.) 

1.  Appeal  and  Error— Instructions— Objections  and  Exceptions-— Record*— 

Statutes. 

Errors  in  the  charge  of  the  court,  or  in  granting  or  refusing  to  grant 
prayers  for  instruction,  shall  be  deemed  excepted  to  without  the  filing  of 
any  formal  objections,  if  specifically  raised  and  properly  presented  in  the 
case  on  appeal,  prepared  and  tendered  in  apt  time;  and  when  exceptions 
are  taken  they  should  be  considered  and  passed  upon  by  the  trial  court,  and 
upon  being  overruled,  made  to  appear  in  the  record  on  the  appeal  to  the 
Supreme  Court  Consolidated  Statutes,  sees.  643,  641,  640,  590;  Rev., 
591,  590,  554. 

2.  Same— Appearance  After  Verdict— Pleadingo     Judgments— Pro  *  Con- 

fesso. 

Where  one  of  the  defendants  in  an  action  appears  for  the  first  time 
after  a  verdict  adverse  to  himself  alone,  not  having  filed  an  answer,  and 
specifically  excepts  to  the  charge  of  the  court,  he  is  entitled  to  have  the 
trial  Judge  pass  upon  his  exceptions,  and,  upon  their  being  overruled,  to 
have  them  incorporated  in  his  case  on  appeal  to  the  Supreme  Court,  when 
he  has  perfected  it  according  to  law,  and  it  is  reversible  error  for  the  trial 
court  to  decree  that  the  allegations  of  the  complaint  be  taken  pro  con- 
fesso  against  him,  and  refuse  to  consider  his  exceptions  to  the  charge,  and 
confine  him  to  his  exceptions  to  the  overruling  his  demurrer  to  the  com- 
plaint and  the  overruling  of  his  motion  for  judgment  nan  ohaicmie  vere- 
dicto. 

8.  Same— Certiorari^-Procedure. 

Where  the  trial  court  erroneously  refuses  to  consider  appellant's  excep- 
tions to  the  charge;  and  in  refusing  to  permit  them  to  be  incorporated  in 
the  case  on  appeal,  a  writ  of  certiorari  will  issue  from  the  Supreme  Court, 
directing  the  trial  Judge  to  restate  the  case  on  appeal  so  as  to  set  forth 
these  exceptions,  and  so  much  of  the  charge  as  may  be  required  to  show 
their  true  sigrnificance,  and  enable  the  Supreme  Court  to  properly  pass 
on  their  merits. 

Civil  action,  tried  before  Cranmer,  J.,  and  a  jury,  at  May  Term, 
1920,  of  Beaufort. 

From  a  perusal  of  the  record  it  appears  that  plaintiff  instituted  his 
action  in  said  court  against  the  National  Auction  Company,  S.  A.  Eure, 
and  W.  T.  Burton,  trading  as  Burton  Brothers,  and  filed  his  complaint 
therein  duly  verified,  construed  on  the  hearing  as  setting  forth  two  causes 
of  action  against  defendants,  one  for  breach  of  contract,  and  the  second 
for  libel  in  publishing  in  the  papers  a  repudiation  of  said  contract,  said 
publication  allied  to  have  contained  false  and  defamatory  matter  con- 
cerning plaintiff  and  his  claims,  made  thereunder ;  that  defendants  Eure 
and  the  National  Auction  Company  filed  verified  answer  in  substantial 
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denial  of  plaintiff's  allegations,  and  no  answer  was  made  by  defendant 
Burton,  nor  did  he  appear  at  the  hearing  till  after  verdict  rendered. 

This  cause  came  on  for  trial  at  May  Term,  1920,  and  the  jury  ren- 
dered the  following  verdict: 

"1.  Did  defendants.  Auction  Company  and  Burton,  make  and  enter 
into  a  contract  with  plaintiff,  as  alleged  in  the  complaint?  Answer: 
'Yea: 

"2.  If  so,  was  plaintiff  ready,  able,  and  willing  to  perform  the  same 
on  his  part  ?     Answer :  TTes/ 

"3.  Did  said  defendants  wrongfully  breach  said  contract,  as  alleged? 
Answer:  *Yes.' 

"4.  If  so,  what  damage  has  plaintiff  sustained  by  reason  of  the  breach 
thereof?     Answer:  ^None/ 

"5.  Was  the  publication  of  the  notice  in  the  Daily  News  of  31  May, 
1917,  wrongful  and  unlawful  on  the  part  of  the  defendant  Burton,  and 
did  plaintiff  request  said  defendant  before  its  publication  not  to  publish 
the  same  ?     Answer :  TTes.' 

"6.  If  so,  what  damage  has  plaintiff  sustained  by  reason  of  the  said 
publication  by  said  W.  T.  Burton,  trading  as  Burton  Brothers?  An- 
swer :  *$2,500.' " 

There  was  judgment  on  the  verdict  in  terms  as  follows : 

"This  cause  coming  on  to  be  heard  at  the  above  term  of  court  before 
his  Honor,  E.  H.  Cranmer,  judge  presiding,  and  it  appearing  to  the 
court  that  the  defendant  W.  'T.  Burton,  trading  as  Burton  Brothers 
Company,  has  entered  no  appearance  and  filed  no  answer,  and  the  matter 
having  been  submitted  to  the  jury,  and  the  jury  having  answered  the 
issues  as  set  out  in  the  record : 

"It  is  now,  on  motion  of  Small,  MacLean,  Bragaw  &  Rodman,  J.  D. 
Paul,  and  Ward  &  Grimes  ordered,  adjudged,  and  decreed  that  the 
allegations  of  the  complaint  be  taken  pro  conf  esso  as  against  said  Burton, 
and  that  the  plaintiff,  A.  A.  Paul,  recover  of  the  defendant,  W.  T. 
Burton,  the  sum  of  twenty-five  hundred  dollars  ($2,500),  and  the  costs 
of  the  action,  to  be  taxed  by  the  clerk." 

It  further  appears  in  the  case  on  appeal  that  while  the  defendant 
Burton  was  not  present  at  the  trial  before  the  jury,  he  did  appear  after 
verdict  rendered,  and,  through  his  counsel,  moved  to  set  the  same  aside 
'^or  mistake,  surprise,  and  excusable  neglect,"  Cons.  St.,  sec.  600,  Rev., 
sec.  513,  and  for  other  reasons,  excepted  to  the  order  denying  his  motion, 
and  to  the  judgment,  appealed  therefrom  in  open  court,  and  in  his  case 
on  appeal,  tendered  in  apt  time,  set  forth  and  urged  for  error  certain 
exceptions  to  the  charge  of  the  court.  These  proposed  exceptions  the 
court  declined  to  consider,  and  in  the  case  on  appeal  restricted  appellant 
to  two  positions : 
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1.  A  demurrer  ore  terms  to  the  complaint  on  the  grounds  that  it  did 
not  state  a  cause  of  action. 

2.  A  motion  for  judgment  non  obstante  veredicto. 

These  positions  having  been  overruled,  and  judgment  entered  as  stated, 
defendant  Burton  appealed,  assigning  errors. 

Ward  &  Orimes,  John  D,  Paul  and  Small,  MacLean,  Bragaw  & 
Rodman  for  plaintiff. 

Skinner  &  Whedbee,  W.  A.  Lucas,  and  Wiley  C,  Rodman  for  de- 
fendant. 

Hoke,  J.  Without  adverting  to  the  various  objections  presented  in 
the  record,  except  to  say  that  the  publication  complained  of  seems  to  be 
of  a  libelous  tenor,  the  statutes  more  directly  appertaining  to  the  prin- 
cipal exception,  and  authoritative  decisions  construing  the  same,  are  to 
the  effect  that  errors  in  the  charge,  or  in  granting  or  refusing  to  grant 
prayers  for  instructions,  shall  be  deemed  excepted  to  "without  the  filing 
of  any  formal  objections,"  and,  if  specifically  raised  and  properly  pre- 
sented in  the  case  on  appeal,  prepared  and  tendered  in  apt  time,  they 
shall  be  considered  and  passed  upon  by  the  trial  court,  and  made  to 
appear  in  the  record.  This  was  held  in  the  case  of  Lowe  v.  Elliott,  107 
N.  C,  718,  where  the  positions  applicable  are  stated  as  follows: 

"(1)  Exceptions  as  to  all  matters  other  than  the  charge  must  be  taken 
at  the  time. 

"(2)  Exceptions  to  the  charge,  and  for  refusing  to  give  special  in- 
structions, are  in  time  if  taken  at  or  before  the  stating  of  the  case  on 
appeal,  though  the'better  practice  is  to  assign  all  exceptions  in  making 
motion  for  new  trial. 

"(3)  The  appellant  is  entitled  to  have  his  assignments  of  error  to  the 
charge,  and  for  refusing  or  granting  special  instructions,  if  set  out  by 
him  in  his  statement  of  case  on  appeal,  incorporated  by  the  judge  in  the 
case  settled.     If  they  are  omitted,  certiorari  will  lie." 

This  well  considered  decision  has  been  again  and  again  approved  as 
the  correct  interpretation  of  the  statutes  applicable  and  controlling  on 
the  subject.  Cameron  v.  Power  Co.,  137  ^.  C,  99;  National  Bank  v. 
Sumner,  119  N".  C,  591;  Bernhardt  v.  Brown,  118  N".  C,  701,  etc.; 
Consolidated  Statutes,  sees.  643,  641,  640,  590;  Eevisal  1905,  sees.  591, 
590,  554. 

In  Cameron s  case,  speaking  to  the  question,  the  Court  said:  "The 
assignment  of  errors  must  appear  in  the  case,  and  appear,  too,  as  the 
appellant  frames  it,  otherwise  he  may  be  deprived  of  a  most  important 
and  valuable  right  given  by  the  statute.  The  judge  may  say  what  the 
evidence  was,  and  also  what  was  the  charge  when  it  was  not  in  writing, 
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but  he  may  not  say  how  the  alleged  errors  in  it  shall  be  excepted  to  or 
assigned  by  the  appellant,  nor  can  he  omit  the  assignment  of  errors  from 
the  case  because  he  does  not  believe  it  was  properly  made  or  does  not 
conform  to  the  rulings  upon  the  prayers  for  instructions  or  to  the  charge, 
provided  it  was  set  out  in  the  case  on  appeal  as  tendered  by  the  appellant. 
As  to  all  matters  concerning  which  the  judge's  statement  is  conclusive 
upon  us  we  will  not  grant  a  certiorari  for  the  purpose  of  having  the  case 
amended,  unless  it  appears  that  an  error  or  mistake  has  inadvertently 
been  committed  by  the  judge,  and  it  appears  further  that  there  are 
reasonable  grounds  to  believe  that  the  judge  will  correct  the  case  if  he 
is  afforded  an  opportunity  to  do  so.  Porter  v,  R,  R.,  97  N".  C,  63; 
Clark's  Code  (3  ed.),  pp.  935,  936.  But  in  respect  to  an  assignment  of 
errors  made  in  the  appellant's  case,  he  is  entitled  to  have  it  stated  in  the 
case  on  appeal  settled  by  a  judge  as  matter  of  right." 

There  was  error,  therefore,  to  appellant's  prejudice  in  declining  to 
consider  his  exceptions  to  the  charge,  and  the  writ  of  certiorari  will  issue, 
directing  the  trial  judge  to  restate  the  case  on  appeal  so  as  to  set  forth, 
in  addition,  these  exceptions,  and  so  much  of  the  charge  and  evidence 
pertinent  as  may  be  required  to  show  their  true  significance,  and  enable 
the  court  to  properly  pass  on  their  merits. 

Error. 


W.  T.  HUDNELL  v.  BAST  CAROLINA  LUMBER  COMPANY. 

(Filed  22  September,  1920.) 

1.  Deeds  and  Conveyances — ^Timber  Deeds— Contracts-— Catting  and  Re- 

moving Timber. 

A  contract  for  the  sale  or  purchase  of  timber  standing  upon  lands 
specifying  a  certain  size,  when  cut,  then  standing,  or  which  may  be  stand- 
ing or  growing  during  the  term  of  two  years  from  its  date,  or  such  time  as 
may  be  necessary  for  the  removal  of  the  timber  not  exceeding  five  years, 
vests  the  title  and  the  right  to  cut  and  remove  the  timber  in  the  purchase 
for  the  five  year  period,  when  he  had  begun  to  cut  it  within  the  time 
specified  in  the  contract,  and  the  delay  was  not  caused  by  any  default  of 
his  own,  but  by  conditions  he  could  not  control. 

2.  Same— Extension  Period  for  Cutting — Conditions  Precedent. 

Where  five  years  is  giv^n  a  purchaser  of  timber  growing  upon  lands, 
if  without  delay  attributable  to  him,  it  cannot  be  cut  and  removed  in  two 
years,  the  principle  requiring  the  performance  of  a  condition  precedent 
or  notice,  within  the  first  period,  as  upon  the  exercise  of  an  option,  has  no 
application. 

Appeal  by  plaintiff  from  Connor,  J,,  by  consent,  at  Wilson,  on  20 
May,  1920,  from  Pamlico. 
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This  is  an  appeal  by  the  plaintiff  from  a  judgment  dissolving  an  order 
restraining  the  defendant  from  cutting  certain  timber. 

On  28  January,  1918,  the  plaintiff  (now  sole  owner  of  the  timber  in 
controversy),  together  with  K.  L.  M.  Bonner  (then  owning  one-half 
interest  therein),  conveyed,  by  timber  deed  or  lease,  certain  timber  of 
the  size  of  12  inches  in  diameter,  18  inches  from  the  ground  "when  cut, 
now  standing,  or  growing,  or  which  may  he  standing  or  growing,  during 
the  term  of  two  years  from  the  date  hereof,  or  such  time  as  may  be  neces- 
sary for  the  removal  of  said  timber,  not  exceeding  five  years,''  on  the 
land  described  in  the  deed.  The  consideration  was  $3  per  thousand  feet 
stumpage,  and  the  defendant  agreed  to  commence  cutting  within  ninety 
days  from  28  January,  1918,  or  as  soon  thereafter  as  possible. 

Upon  the  expiration  of  the  two-year  term  specified  in  the  contract, 
the  defendant,  not  having  cut  and  removed  all  the  timber  from  the  land, 
without  request  for  additional  time,  and  vnth  no  notice  to  plaintiff  that 
additional  time  was  necessary  or  desired,  continued  to  cut  and  remove 
timber  from,  said  land,  and  now  insists  that  its  term  is,  substantially, 
five  years. 

The  plaintiff  contended  that  the  deed  passed  the  right  to  cut  within 
two  years  with  an  option  to  extend  to  five  years,  and  the  defendant  took 
the  position  that  by  the  terms  of  the  deed  it  had  a  full  five-year  term, 
instead  of  a  two-year  term. 

Plaintiff  obtained  a  temporary  order,  and  an  order  to  show  cause, 
on  20  May,  1920,  and  upon  the  hearing  the  order  was  made  dissolviilg 
the  restraining  order,  and  the  plaintiff  appealed. 

The  affidavits  on  file  fully  support  the  findings  of  his  Honor,  as  fol- 
lows: "That  defendant  commenced  the  cutting  and  logging  of  said 
timber  within  ninety  days  from  28  January,  1918,  or  as  soon  thereafter 
as  was  possible,  and  has  continued  cutting  and  logging  the  said  timber 
since  such  commencement;  that  owing  to  delays  caused  by  temporary 
suspensions  of  operations  for  necessary  repairs,  to  its  mill  and  equip- 
ment, by  its  inability  to  secure  sufficient  and  adequate  labor  for  carrying 
on  said  operations,  and^y  other  unavoidable  conditions  incident  to  the 
cutting  and  logging  the  said  timber,  the  defendant  was  unable  to  cut 
and  remove  all  of  said  timber  during  the  term  of  two  years  from  28 
January,  1918,  and  additional  time  is  necessary  for  the  removal  of  the 
same. 

"That  defendant  did  not  request  of  plaintiff  additional  time  for  the 
removal  of  said  timber,  nor  did  it  notify  plaintiff  that  additional  time 
was  necessary  prior  to  28  January,  1920." 

Small,  MacLean,  Bragaw  &  Rodman  for  plaintiff. 
Aydlett  &  Simpson  for  defendant. 
4—180 
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Allen,  J.  The  authorities  in  this  State  sustain  the  doctrine  for 
which  the  plaintiff  contends,  that  deeds  conveying  timber,  with  a  time 
specified  for  cutting,  pass  "an  estate  of  absolute  ownership,  defeasible 
as  to  all  timber  not  cut  and  removed  within  the  specified  period,"  and 
that  a  clause  inserted  in  such  deeds  extending  the  time  for  cutting,  upon 
the  performance  of  certain  conditions  by  the  vendee,  "is  in  the  nature  of 
an  option,  and  it  is  held  by  the  great  weijght  of  authority  that  contracts 
of  this  character  do  not  of  themselves  create  any  interest  when  the  condi- 
tions are  not  performed  and  work  a  forfeiture  when  not  strictly  com- 
plied with." 

We  do  not  think,  however,  these  principles  have  any  application  to 
the  deed  now  before  us.  No  condition  is  imposed  on  the  vendee,  nor  is 
it  required  to  pay  money  or  do  any  other  act  before  exercising  the  right 
to  cut  within  five  years  from  the  date  of  the  deed,  and  the  right  to  do  so 
is  granted  as  a  present  interest' by  the  deed. 

The  two  terms  of  two  and  five  years  are  mentioned  in  the  deed  because 
the  plaintiff  was  anxious  to  have  the  timber  cut  as  soon  as  practicable, 
and  the  defendant  thought  it  might  require  five  years,  and  the  con- 
sideration for  the  longer  term  was  not  something  to  be  done  thereafter 
by  the  purchaser,  but  the  price  agreed  to  be  paid  for  the  timber. 

Undoubtedly  it  was  the  duty  of  the  defendant  to  exercise  ordinary 
care  to  cut  the  timber  within  two  years,  because  the  longer  period  is 
given  only  in  the  event  that  it  may  be  necessary,  but  his  Honor  finds, 
and  we  approve  the  finding,  that  the  defendant  commenced  cutting  as 
soon  as  possible,  and  prosecuted  the  work  diligently,  and  that  "the 
defendant  was  unable  to  cut  and  remove  all  said  timber  during  the  term 
of  two  years  from  28  January,  1918,  and  additional  time  is  necessary 
for  the  removal  of  the  same." 

These  findings,  while  not  binding  on  the  parties  if  issues  should  be 
submitted  to  a  jury,  and  are  not  conclusive  on  us,  were  properly  made 
by  the  judge  on  a  motion  to  dissolve  a  restraining  order. 

Taylor  v.  -Manger,  169  N.  C,  728,  and  Richs  v.  McPherson,  178  IN'.  C, 
164,  furnish  illustrations  of  cases  where  the  jjight  to  cut  during  the 
longer  period  mentioned  in  a  deed  passed  by  the  deed,  and  was  self- 
executing  without  action  on  the  part  of  the  purchaser.  In  the  deed 
before  us,  the  purchaser  is  not  required  to  pay  anything  or  to  give  notice 
or  do  any  other  act  before  exercising  the  right  to  cut  during  the  full 
period. 

We  are  of  opinion,  therefore,  the  defendant  had  the  right  to  continue 
cutting  after  the  first  period  of  two  years  expired,  and  that  the  restrain- 
ing order  was  properly  dissolved. 

Affirmed. 
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W.  G.  NEWBY  AND  F.  M.  WEEKS  v.  ATLANTIC  COAST  REALTY 

COMPANY  AND  J.  W.  FERRELL. 

(Filed  22  September,  1920.) 

1.  Contracts— Breach— -Options-— Measure  of  Damages — Crops. 

Plaintiff  sued  to  recover  damages  for  breach  of  contract,  alleging  failure 
of  defendant  to  furnish  the  money  to  take  up  an  option  on  lands  expiring 
at  a  certain  date,  with  a  further  agreement  to  sell  the  land  and  pay  the 
plaintiff  one-half  the  profits  less  one-half  the  expense  of  sale,  and  to  fur- 
nish the  money  for  the  cultivation  of  crops  for  a  year  under  plaintiff*s 
management  with  a  division  of  the  profits  on  the  crops:  Held^  upon 
establishing  the  contract,  and  defendant's  breach,  the  measure  of  plain- 
tiff's damage  is  one-half  the  profits  which  would  have  been  made  upon  a 
resale  of  the  property  in  the  exercise  of  reasonable  care  and  Judgment,  and 
one-half  of  the  loss  sustained  for  the  failure  to  make  the  crops  which 
might  naturally  be  supposed  to  have  followed  its  violation,  certain  both 
in  its  nature  and  in  respect  to  the  cause. 

2.  Same— Instructions — ^Appeal  and  Error. 

Where  the  measure  of  damages  for  a  breach  of  contract  of  the  defend- 
ant to  take  up  an  option  at  a  certain  date,  is  such  as  would  arise  from 
profits  prevented  in  the  resale  of  the  land,  at  a  future  date,  and  also  from 
crops  to  be  raised  on  the  land  during  a  certain  year,  etc.,  it  is  reversible 
errpr  for  the  Judge  to  charge  the  Jury  that  it  would  be  the  difference 
between  the  purchase  price  in  the  option  and  the  market  value  of  the  land 
at  the  expiration  period  thereof,  as  such  was  not  within  the  contemplation 
of  the  parties,  or  within  the  purview  of  the  contract. 

8.  Contracts— Breach— Options— Prospective  Profits— Orops— Measure  of 
Damages. 

Where  the  recovery  of  damages  in  an  action  depends  upon  the  breach 
of  defendant's  agreement  to  take  up  plaintiff's  option  on  lands  before  its 
expiration,  and  the  profit  that  could  have  been  made  thereon  by  reselling 
the  land,  the  market  value  of  the  land  and  the  contemplated  sales  is 
material  but  not  controlling,  and  the  circumstances,  such  as  the  size  of 
the  land,  the  opportunity  to  secure  purchasers,  etc.,  and  the  condition  of 
the  money  market,  etc.,  may  be  considered. 

4.  Evidence— Declarations— Hearsay— Corroboration. 

Where  evidence  of  the  value  of  lands  is  competent,  upon  the  question 
of  the  measure  of  damages  for  defendant's  failure  to  take  up  the  plaintiffs 
option  thereon,  testimony  that  one  who  had  previously  held  an  option  on 
the  same  land  that  he  would  not  take  a  certain  price  therefor,  are  in- 
competent as  unsworn  declarations,  and  cannot  be  considered  in  rebuttal, 
when  the  declarant  had  been  on  the  stand  himself  and  had  not  testified 
on  the  subject. 

5.  Evidence— Contracts — ^Admissions. 

Where  the  breach  by  defendant  of  his  contract  is  the  subject  of  the 
action,  the  plaintiff  may  not  testify  to  the  breach  of  a  prior  contract, 
when  relevant,  to  show  the  inducement,  the  relation  of  the  parties,  and 
the  measures  for  entering  into  the  contract  sued  on,  after  he  has  testified 
that  the  prior  contract  had  been  abrogated. 
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Appeal  by  defendant  from  Cranmer,  J.,  at  the  April  Term,  1920,  of 
Pebquimans. 

This  is  an  action  to  recover  damages  for  breach  of  contract. 

In  1918  the  plaintiffs  procured  an  option  on  the  Fleetwood  farms  in 
Perquimans  County,  giving  them  the  right  to  buy  the  farms  and  the 
stock  and  the  farming  implements  thereon  by  1  January,  1919,  for 
$96,875,  and  subsequently  entered  into  a  contract  with  the  defendants 
giving  them  an  interest  in  the  option. 

Pursuant  to  agreement  between  the  parties,  the  land  was  offered  for 
sale  on  6  December,  1918,  when,  the  crowd  at  the  sale  not  being  as 
expected,  the  land  was  bought  in  for  the  benefit  of  the  plaintiffs  and 
defendants,  and  the  plaintifts  allege  that  the  first  contract  was  then 
abrogated  and  a  new  contract  made,  which  is  the  contract  sued  on,  and 
by  the  terms  of  which  the  defendants  agreed  that  the  property  bought 
at  said  sale  on  6  December  was  to  be  held  for  a  higher  profit  and  sold 
as  opportunity  offered ;  that  the  defendant  realty  company  would  furnish 
the  money  to  comply  with  the  option,  and  would  also  furnish  the  money 
necessary  to  cultivate  said  lands  during  the  year  1919,  and  that  the 
plaintiffs  should  have  one-half  of  the  profits  arising  from  the  sale  of  the 
lands  less  the  expenses  of  the  sale,  and  one-half  the  profits  from  the 
cultivation  of  the  lands. 

The  plaintiffs  introduced  evidence  tending  to  establish  the  contract, 
which  was  not  in  writing,  as  alleged  by  them,  and  its  breach,  and  also 
evidence  as  to  the  damages  they  were  entitled  to  recover. 

The  defendants  denied  the  execution  of  the  contract,  and  also  denied 
that  the  plaintiffs  had  suffered  any  damage. 

His  Honor,  among  other  things,  charged  the  jury  as  follows : 

"As  to  the  land,  what  damages  are  plaintiffs  entitled  to  recover  on 
account  of  defendant's  refusal  to  finance  the  proposition?  And  when 
you  come  to  consider  this  issue,  if  you  do  consider  it,  I  charge  you  that 
the  measure  of  damage  is  the  difference  between  the  price  of  the  land 
in  the  option,  to  wit,  $96,875,  and  the  fair  market  value  of  the  land  on 
1  January,  1919,  whatever  you  find  the  fair  market  value  to  be.  And 
if  you  find  there  was  a  contract,  plaintiffs  will  be  entitled  to  one-half 
of  the  difference  between  the  price  named  in  the  option  and  the  fair 
market  value  of  the  land  and  chattels  on  1  January,  1919.  There  is  no 
contention  about  the  price  named  in  the  option,  which  is  $96,876,  so 
that  will  give  you  no  trouble.  You  are  to  find  the  fair  market  value  of 
the  property  on  1  January,  1919,  and  then  one-half  of  the  difference 
between  it  and  the  option  price  will  be  the  sum  you  should  write  as  your 
answer,"  and  the  defendants  excepted. 

The  jury  returned  the  following  verdict : 
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"1.  Did  plaintiflFs  and  defendant  enter  into  the  contract,  as  alleged 
in  the  complaint  ?     Answer :  TTes.' 

"2.  Were  plaintiffs  ready,  able,  and  willing  to  comply  with  said  con- 
tract?    Answer:  TTes.' 

"3.  Did  defendants  wrongfully  breach  said  contract,  as  alleged  in 
the  complaint?     Answer:  TTes.' 

"4.  What  damages  are  plaintiffs  entitled  to  recover  ? 

"(a)  On  account  of  defendant's  refusal  to  finance  the  proposition? 
Answer:  '$15,000.' 

"(b)  On  account  of  profits  in  farming  operations?  Answer :  '$7,500.'  " 

There  was  a  judgment  in  favor  of  the  plaintiffs,  and  the  defendants 
appealed. 

Ehringhaus  &  Small  and  Meekins  &  McMuUan  for  plaintiffs. 
Cha^.   Whedbee,  Thompson  &   Wilson  and  Aydlett  &  Simpson  for 
defendants. 

AxLEN,  J.  There  is  no  exception  in  the  record  requiring  the  con- 
sideration of  the  application  of  the  statute  of  frauds  to  the  contract  on 
which  the  defendants  declare,  and  the  case  has  been  tried  on  two  ques- 
tions— the  existence  of  a  contract  and  its  terms,  and  the  amount  of 
damages  in  the  event  of  a  breach. 

The  first  of  these  questions  is  one  of  fact,  and  is  not  complicated  by 
any  legal  questions  except  as  to  the  admissibility  of  evidence,  but  the 
second  involves  the  rule  for  the  measurement  of  damages,  which  cannot 
be  correctly  taid  down  without  a  clear  apprehension  of  the  nature  of 
the  contract. 

In  the  first  place,  the  plaintiffs  are  not  asking  to  recover  damages 
for  breach  of  contract  to  convey  land.  If  they  had  done  so,  and  the 
contract  had  been  in  writing,  the  rule  laid  down  by  his  Honor  would 
have  been  the  true  measure  of  damages,  being  one-half  of  the  difference 
between  the  option  price  and  the  market  value  of  the  land  at  the  time 
of  the  breach,  but  being  by  parol  if  one  to  convey  the  land,  the  statute 
of  frauds  would  be  a  complete  defense. 

The  plaintiffs  are  asking  to  recover  damages  for  breach  of  a  contract 
by  the  terms  of  which,  as  they  allege,  the  defendants  agreed  to  furnish 
the  money  to  take  up  the  option,  which  expired  on  1  January,  1919,  and 
to  sell  the  land  and  pay  the  plaintiffs  one-half  the  profits  less  one-half 
the  expenses  of  sale,  and  to  furnish  the  money  for  the  cultivation  of  the 
lands  for  the  year  1919,  under  the  management  of  one  of  the  plaintiffs, 
and  to  pay  the  plaintiffs  one-half  the  profits  from  the  crops. 

What,  then,  is  the  measure  of  damages  for  the  breach  of  the  contract 
sued  on? 
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Damages  are  awarded  as  a  compensation  for  the  breach. 

"Generally  speaking,  the  amount  that  would  have  been  received  if 
the  contract:  had  been  kept,  and  which  will  completely  indemnify  the 
injured  party  is  the  true  measure  of  damages  for  its  breach.  Benjamin 
V,  Billiard,  23  How.,  149 ;  Ma^e  v,  Ratnsey,  74  N.  C,  14.  When  one 
violates  his  contract  he  is  liable  for  such  damages,  including  gains  pre- 
vented as  well  as  losses  sustained,  which  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made  the  con- 
tract, that  is,  such  as  might  naturally  be  expected  to  follow  its  violation, 
and  they  must  be  certain  both  in  their  nature  and  in  respect  to  the  cause 
from  which  they  proceed."    Machine  Co.  v.  Tobacco  Co,,  141  N.  C,  289. 

"The  amount  which  would  have  been  received  if  the  contract  had 
been  kept  is  the  measure  of  damages  if  the  ^pntract  is  broken,  and  this 
means  the  value  of  the  contract,  including  the  profits  and  advantages 
which  are  its  direct  results  and  fruits."     8  R.  C.  L.,  452. 

"As  a  general  rule,  a  party  not  in  default  is,  in  case  of  a  breach  of 
contract  due  to  the  fault  or  omission  of  the  other  party,  entitled  to 
recover  profits  which  would  have  resulted  to  him  from  performance." 
17  C.  J.,  788. 

In  other  words,  the  plaintiflFs  are  entitled  to  be  put  in  the  same  posi- 
tion they  would  have  been  in  if  the  contract  had  been  performed,  and  to 
recover  only  what  has  been  lost  by  nonperformance,  and  tested  by  this 
principle  instead  of  being  entitled  to  the  difference  between  the  option 
price  and  the  market  value  of  the  land  on  1  January,  1919,  they  ought 
to  recover,  if  they  sustain  their  contentions,  one-half  the  •profits  which 
would  have  been  made  upon  a  resale  of  the  property  in  the  exercise  of 
reasonable  care  and  judgment. 

His  Honor  has  fixed  the  date  for  the  ascertainment  of  the  damage  as 
of  1  January,  1919,  the  time  when  the  option  expired,  when  it  was  not 
within  the  contemplation  of  the  parties  that  the  land  should  be  sold  at 
that  date  or  that  any  profit  should  then  be  realized,  and  when;  according 
to  the  plaintiffs,  it  had  been  agreed  that  the  land  should  be  sold  at  a 
later  date,  and  the  profits  then  divided. 

The  market  value  of  the  lands,  when  the  lands  could  be  reasonably 
sold  under  the  contract,  will  be  material,  but  not  controlling,  and  other 
circumstances,  such  as  the  size  of  the  land,  the  opportunity  to  secure 
purchasers  for  so  large  a  body  of  land,  the  condition  of  the  money 
market,  may  properly  be  considered. 

We  are  therefore  of  opinion  that  there  has  been  substantial  error 
committed  against  the  defendants. 

His  Honor  also  permitted  the  witness,  T.  B.  Waters,  to  testify  that 
he  heard  Mr.  Charles  Whidbee,  who  held  an  option  on  the  land  prior 
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to  the  option  secured  by  the  plaintiffs,  say  that  he  would  take  $150,000 
for  the  land,  and  that  if  the  witness  would  take  it  for  that  price  he  could 
easily  get  that  for  it. 

Mr.  Whidbee  had  been  examined  as  a  witness  in  behalf  of  the  defend- 
ants, but  he  did  not  testify  as  to  the  value  of  the  land,  and  this  declara- 
tion, therefore,  had  no  tendency  to  contradict  him,  and  was  incompetent 
as  an  unsworn  declaration. 

The  plaintiffs  were  also  permitted  to  introduce  evidence  tending  to 
show  a  breach  of  the  first  contract  by  the  defendants  when  the  plaintiffs 
testified  that  this  contract  had  been  abrogated,  which  was  erroneous. 

Evidence  as  to  the  first  contract  was  only  permissible  as  matter  of 
inducement  to  show  the  relation  of  the  parties  at  the  time  of  making  the 
second  contract,  and  the  reasons  for  entering  into  it. 

There  must,  therefore,  be  a 

New  trial. 


J.  A.  H.  EDWARDS  et  al.  v.  ALBERT  WHITE  et  al. 

(Filed  22  September,  1920.) 

1.  Wills  —  Probate  —  Common  Form — Courts^  Judgments^  Collateral 

Attack. 

Where  a  will  has  been  admitted  to  probate  ih  common  form  before  the 
derk  of  the  Superior  Conrt,  and  no  inherent  or  fatal  defects  appear  upon 
the  face  of  the  proceedings,  the  Judgment  may  not  be  collaterally  attacked, 
but  only  in  the  court  where  the  Judgment  was  rendered,  and  in  accordance 
with  the  statutory  provisions  enacted  for  such  purpose;  and  the  record 
and  probate  of  the  will  is  conclusive  evidence  of  its  validity  until  it  is 
vacated  on  appeal  or  declared  void  by  a  competent  tribunal.  Rev.,  3128, 
3129. 

2.  Same— -Presmnptions. 

Jurisdiction  of  the  court  in  admitting  a  will  to  probate  is  presumed, 
and  acts  or  omissions  afTecting  the  validity  of  the  proceedings  and  judg- 
ment must  be  affirmatively  shown,  and  unless  the  want  of  Jurisdiction, 
either  as  to  the  subject-matter  or  the  parties,  appears  in  some  proper 
form,  the  jurisdiction  and  regularity  of  the  proceedings  leading  up  to  the 
judgment  wiU  be  supported  by  every  intendment. 

Appeal  from  Devin,  J.,  at  the  March  Term,  1920,  of  Halifax. 

Action  to  set  aside  a  will  alleged  to  be  a  forgery  or  fraudulently  offered 
for  probate  as  the  will  of  Bettie  V.  Johnson.  The  alleged  will,  dated 
1  June,  1906,  was  duly  probated  in  common  form  on  17  May,  1907. 
The  plaintiffs  seek  to  set  aside  the  will  and  probate,  on  the  ground  that 
the  paper-writing  is  not  the  will  of  Mrs.  Johnson,  and  to  have  an  ac- 
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counting  and  settlement  with  J.  Albert  Johnson,  the  person  named  in 
the  paper  as  her  executor,  concerning  the  money  and  other  property 
which  came  into  his  possession  as  such  executor. 

The  court  held  that  this  action  is  not  maintainable,  the  probate  of  the 
will  appearing  by  the  record  of  it  to  be  r^ular  and  formal  in  every 
particular,  and  thereupon  dismissed  the  suit,  taxing  the  plaintiffs  with 
the  costs,  and  they  appealed. 

Thome  &  Thome,  R.  B.  Blackburn,  George  Green,  and  John  L. 
Bridgers  for  plaintiffs. 

Stuart  Smith,  A.  P,  Kitchin,  E,  L.  Travis,  and  W,  E,  Daniel  for  de- 
fendants. 

Walkeb,  J.,  after  stating  the  case :  The  correctness  of  Judge  Devin's 
ruling  is  so  amply  sustained  by  several  recent  decisions  of  this  Court, 
where  the  question  in  the  case  was  so  exhaustively  discussed,  that  it 
would  be  nothing  more  than  supererogation  to  go  over  the  same  ground 
again.  It  was  held  there  that  where  a  probate  has  no  inherent  or 
fatal  defect  appearing  upon  its  face,  the  judgment  of  the  court  having 
full  jurisdiction  of  the  matter,  cannot  be  indirectly  or  collaterally  at- 
tacked, but  the  assault  upon  it  must  be  made  in  the  court  where  the  judg- 
ment admitting  the  will  to  probate  was  rendered,  and  in  accordance  with 
the  statutory  provisions  enacted  for  such  purpose. 

.  The  recent  decision  in  S tames  v.  Thompson,  173  N".  C,  467  (approved 
in  the  case  of  In  re  Thompson,  178  'N.  C,  540),  discusses  the  subject  so 
fully  as  to  require  but  few  additional  observations  at  this  time. 

As  jurisdiction  is  presumed,  at  least  prima  facie,  any  acts  or  omissions 
affecting  the  validity  of  the  proceedings  and  judgment  must  be  affirma- 
tively shown,  and  unless  the  want  of  jurisdiction,  either  as  to  the  subject- 
matter  or  the  parties,  appears  in  some  proper  form,  the  jurisdiction  and 
regularity  of  the  proceedings  leading  up  to  the  judgment  will  be  sup- 
ported by  every  intendment.     11  Cyc,  692,  693. 

The  rules  as  to  the  presumption  in  favor  of  the  courts  of  general 
jurisdiction  apply  to  courts  of  probate  and  those  with  like  powers,  where 
they  are  courts  of  general  jurisdiction  or  possess  the  attributes  thereof, 
'  even  though  they  have  not  exclusive  jurisdiction,  or  have  a  limited  but 
not  a  special  jurisdiction  or  their  powers  are  limited  to  certain  specified 
subjects.     11  Cyc,  694. 

It  is  further  to  be  remarked  that  although  a  court  may  be  an  inferior 
or  limited  tribunal,  yet  if  it  has  general  jurisdiction  of  any  one  subject, 
its  proceedings  and  judgments  in  respect  to  that  subject  will  be  sustained 
by  the  same  liberal  presumptions  as  to  the  jurisdiction  which  obtain  in 
the  case  of  the  Superior  Courts.  Black  on  Judgments  (2  ed.),  vol.  2, 
sec.  283. 
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Our  statute  makes  the  record  and  probate  of  a  will,  even  in  common 
form,  conclusive  as  evidence  of  tie  validity  of  the  will,  until  it  is  vacated 
on  appeal  or  declared  void  by  a  competent  tribunal.     Rev.,  3128,  3129. 

It  is  well  settled  that  a  judgment  or  decree  admitting  a  will  to  probate, 
when  made  by  a  court  having  jurisdiction  thereof,  may  be  attacked 
only  in  such  direct  proceedings  as  are  authorized  by  statute,  and  that  it 
is  not  open  to  attack  or  impeachment  in  a  collateral  proceeding.  More 
specifically,  it  is  not  permissible  to  collaterally  attack  such  a  judgment 
or  decree  on  the  ground  that  certain  errors  and  irregularities  exist, 
which,  if  shown  really  to  exist,  would,  at  the  most,  make  the  judgment 
only,  voidable,  such  as  an  alleged  fact  that  the  persons  interested  were 
not  all  duly  cited  or  given  notice  or  made  parties;  that  the  probate  was 
granted  on  insufficient  proof,  as  where  it  was  granted  on  production  of 
a  copy  instead  of  an  original  will;  that  the  execution  of  the  will  was 
defective  and  insufficient;  that  the  order  admitting  the  will  to  probate 
does  not  use  the  exact  language  o(  the  statute ;  that  there  was  no  formal 
entry  of  the  judgment;  that  the  decree  contained  a  translation  of  the 
will  into  English,  or  that  the  jury  were  erroneously  instructed,  and 
returned  a  verdict  contrary  to  the  evidence;  but  when  irregularities  of 
this  nature  are  alleged  in  a  collateral  proceeding,  the  court  will  indulge 
in  liberal  and  conclusive  presumptions  in  favor  of  the  sufficiency  of 
the  record  and  proceedings,  such  as  a  presumption  that  proper  and 
sufficient  notice  was  given;  that  the  petition  for  probate  was  properly 
filed ;  that  orders  continuing  the  hearing  were  regularly  made ;  that  the 
execution,  attestation,  and  proof  of  the  will  were  sufficient;  that  the 
testator  possessed  testamentary  capacity,  and  that  the  instrument  pro- 
bated is  sufficient  to  pass  such  property  as  it  purports  to  pass.  It  is 
even  held  that  fraud  is  not  a  ground  of  collateral  attack,  as  the  identity, 
validity,  and  sufficiency  of  the  instrument  propounded  as  the  last  testa- 
mentary act  of  the  deceased  is  the  very  question  determined;  and  while 
a  judgment  or  decree  relating  to  the  probate  of  a  will  is  open  to  collateral 
impeachment,  when  it  has  been  rendered  by  a  court  which  was  wholly 
without  jurisdiction,  the  determination,  by  the  officer  or  court  probating 
the  will,  that  the  requisite  jurisdictional  facts,  such  as  the  residence 
of  the  testator  at  the  time  of  his  death,  or  the  situation  of  his  property 
within  the  county,  exist,  is  conclusive  and  not  open  to  collateral  attack. 
40  Cyc,  1377  and  1378. 

An  order  or  decree  of  a  surrogate,  or  probate,  or  orphan's  court, 
jurisdiction  having  attached,  is  not  examinable  in  any  collateral  pro- 
ceeding. In  fact,  the  orders  and  judgments  of  probate  courts  concern- 
ing matters  over  which  they  have  jurisdiction  are  no  more  open  to  col- 
lateral attack  than  are  the  orders  and  judgment  of  other  courts  of  gen- 
eral jurisdiction;  they  must  have  accorded  to  them  the  same  intendments 
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and  favorable  presumption  which  attend  the  judgments  of  courts  of 
general  common-law  jurisdiction.  This  rule  applies  to  an  order  ad- 
mitting  a  will  to  probate.     1  Black  on  Judgments  (2  ed.),  sec.  250. 

This  Court  held,  in  Faim  v,  R.  R.,  155  N.  C,  136,  that,  in  this  day 
and  time,  and  under  our  present  system,  it  seems  to  be  generally  con- 
ceded that  the  decrees  of  probate  courts,  when  acting  within  the  scope 
of  their  powers,  should  be  considered  and  dealt  with  as  orders  and 
decrees  of  courts  of  general  jurisdiction,  and  where  jurisdiction  over  the 
subject-matter  of  inquiry  has  been  properly  acquired,  that  these  orders 
and  decrees  are  not  as  a  rule  subject  to  collateral  attack.  And  to  the 
same  general  effect  was  McClure  v.  Spivey,  123  N.  C,  678,  where  the 
Court  said  that  probate  of  a  will  by  the  clerk  of  the  Superior  Court  is  a 
judicial  act,  and  his  certificate  is  conclusive  evidence  of  the  validity  of 
the  will  until  vacated  on  appeal  or  declared  void  by  a  competent  tribunal 
in  a  proceeding  instituted  for  that  purpose.  It  cannot  be  vacated  in  a 
collateral  manner,  citing  Mayo  v,  Jones,  78  N.  C,  402.  Stronger  lan- 
guage, if  possible,  was  used  in  the  more  recent  case  of  Powell  v.  Watkins, 
172  N.  C,  244,  where  it  was  said  that,  "The  proceeding  for  the  probate 
of  a  will  is  not  regarded  as  an  adversary  suit  inter  partes,  but  is  a  pro- 
ceeding in  rem,  in  which  the  jurisdiction  of  the  court,  in  the  exercise  of 
probate  powers,  is  exclusive,  and  an  adjudication  of  probate  may  not  be 
assailed  or  questioned  in  any  collateral  or  independent  proceedings." 
This  has  been  approved  in  numerous  cases.  Collins  v.  Collins,  125 
N.  C,  98 ;  McClure  v,  Spivey,  123  N.  C,  678 ;  Vdmer  v,  Johnson,  112 
W.  C,  570;  McCormick  v,  Jernigan,  110  N.  C,  406;  Hutson  v.  Sawyer, 
104  N.  C,  1.  The  Court  ruled,  in  Batchdor  v.  Overton,  158.Tf.  C,  397, 
the  opinion  being  delivered  by  Justice  HoJce,  that  notwithstanding  the 
requirements  of  the  statute,  it  is  very  generally  held  that  when  a  clerk  of 
our  Superior  Court  in  the  exercise  of  the  probate  powers  conferred  by 
statute,  has  general  jurisdiction  of  the  subject-matter  of  inquiry,  as 
indicated  in  chapter  1,  sec.  16,  Bevisal,  and  on  application  made  has 
entered  a  decree  appointing  an  executor  or  administrator,  and  letters  are 
accordingly  issued,  such  decree  is  controlling  and  may  not  be  success- 
fully attacked  or  in  any  way  questioned  but  by  direct  proceedings  insti- 
tuted for  the  purpose.  Chief  Justice  Smith,  in  London  v,  R.  R,,  88 
N".  C,  584,  a  case  on  this  question  which  is  generally  cited  and  approved, 
states  the  rule  to  be  well  settled  that  the  judgment  of  the  probate  court, 
in  which  is  vested  exclusive  jurisdiction  to  pass  on  wills  of  personalty 
(and  in  this  State  by  statute  of  realty  also)  and  to  grant  letters  testamen- 
tary or  of  administration,  is  conclusive  of  the  right  determined,  and 
is  not  exposed  to  impeachment  collaterally  in  another  court  where  the 
effect  of  the  action  is  to  be  considered.  A  probate  in  common  form,  unre- 
voked, is  conclusive  in  courts  of  law  and  equity  as  to  the  appointment 
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of  an  executor  and  the  validity  and  contents  of  a  will;  and  it  is  not 
allowable  in  an  action  to  show  that  another  was  appointed  executor. 
This  is  the  principle  announced  in  the  elementary  books.  Williams 
on  Exrs.,  339;  Toller,  76.  The  English  law  is  the  same,  for  Justice 
Buller,  a  judge  of  great  renown,  so  announced  for  the  judges,  who  were 
of  the  opinion,  that  the  probate  of  a  will  is  conclusive  until  it  be  re- 
pealed, and  no  court  of  common  law  can  admit  evidence  to  impeach  it. 
See  London  v.  R,  R.,  88  K  C,  584. 

The  above  principles  are  sustained  by  what  was  decided  in  Sumner 
V.  Staton,  151  N.  C,  198,  and  are  fully  in  harmony  therewith. 

Our  statute  makes  the  record  and  probate  of  a  will,  even  in  common 
form,  conclusive  as  evidence  of  the  validity  of  the  will,  until  it  is  vacated 
on  appeal  or  declared  void  by  a  competent  tribunal. 

The  Court,  in  dismissing  the  case  for  lack  of  jurisdiction  and  also 
because  no  cause  of  action  cognizable  by'  it  was  stated  in  the  complaint, 
decided  correctly  and  its  ruling  is  sustained. 

This  renders  the  question  of  the  statute  of  limitations  of  no  special 
importance,  and  we  forbear  a  discussion  of  it. 

Affirmed. 


T.  P.  NASH  AND  W.  S.  WHITE  v.  ELIZABETH  CITY  HOSPITAL 

COMPANY  AND  DR.  JOHN  SALIBA. 

(FUed  22  September,  1920.) 

1.  Saloo     Auction— Suppressing  Bids— Deeds  and  Conveyances— Fraud. 

The  purpose  and  policy  of  a  sale  at  public  auction  is  to  obtain  the  worth 
of  the  property  by  free  and  fair  competition  among  the  bidders,  and  where 
one,  in  violation  of  his  principle  and  by  agreement  or  words  and  conduct 
reasonably  designed  and  calculated  to  effect  the  result,  has  succeeded  in 
stifling  competition  and  procuring  the  property  at  a  lower  price,  he  will 
not  be  allowed  to  hold  his  bargain,  and  the  sale  and  deed  predicated  upon 
it  will  be  set  aside. 

2.  Same— Corporations— Pleadings— Demurrer. 

The  minority  stockholders  of  a  corporation,  after  demand  on  and  refusal 
by  the  corporation  to  do  so,  brought  action  in  behalf  of  themselves  and 
other  shareholders,  etc.,  to  set  aside  a  deed  made  to  a  purchaser  of  the 
lands  sold  at  public  auction  under  allegation  that  the  purchaser  had 
joined  with  others  in  a  movement  to  purchase  the  property  for  the  use  of 
a  hospital  for  the  benefit  of  the  public,  and  had  secured  a  person  of  high 
standing  and  integrity  in  the  community  to  bid  for  them  up  to  a  certain 
price;  that  after  reaching  that  price  the  defendant  privately  instructed 
the  designated  bidder  to  bid  to  a  higher  price,  and  thinking  he  was  doing 
so  for  the  defendant  and  his  associates,  he  did  so,  and  the  property  was 
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accordingly  sold  to  him ;  that  the  defendant's  associates,  and  those  attend- 
ing the  sale,  understood  that  the  bidder  was  acting  under  the  agreement 
until  after  the  sale ;  that  the  property  brought  a  grossly  inadequate  price, 
to  the  loss  of  the  shareholders  of  the  corporation :  Held,  sufficient  to  set 
aside  the  purchaser's  deed,  and  a  demurrer  to  the  complaint  was  had. 

3.  Fraud — ^Pleadings-^Results — ^Ratiflcation. 

When  fraud  is  the  subject-matter  of  a  cause  of  action,  it  should  be 
pleaded  with  sufficient  fullness  and  detail  to  apprize  the  defendant  of  the 
matters  he  is  called  upon  to  answer ;  and  where,  in  an  action  to  set  Aside 
a  deed  made  by  a  corporation  to  a  purchaser  at  a  sale  at  public  auction 
of  practically  all  of  its  property,  the  facts  upon  which  the  allegations  of 
the  principal  fraud  rests  are  sufficiently  pleaded,  and  the  suit  has  been 
properly  instituted  by  the  minority  stockholders  of  the  corporation,  added 
allegations  of  the  complaint  showing  the  results  of  the  principal  fraud, 
and  to  repel  a  possible  claim  of  ratification  by  the  corporation,  etc.,  are 
not  required  to  be  set  forth  in  the  same  detail  of  averment. 

OrvTL  ACTION,  heard  on  demurrer  to  the  complaint,  before  Bond,  J., 
at  August  Term,  1920,  of  Pasquotank. 

There  was  judgment  overruling  the  demurrer,  and  defendant  excepted 
and  appealed. 

Thompson  &  Wilson  for  plaintiffs, 
Meekins  &  McMullan  for  defendants. 

Hoke,  J.  The  action  is  instituted  by  plaintiffs,  two  of  the  minority 
stockholders  of  defendant  corporation  in  behalf  of  themselves  und  such 
other  stockholders  as  may  desire  to  make  themselves  parties,  and  after 
definite  averment  of  demand  and  refusal  on  the  part  of  the  corporation 
to  bring  suit,  the  complaint  in  effect  alleges :  That  the  defendant  corpo- 
ration having  offered  its  principal  property  for  sale  at  public  auction 
in  Elizabeth  City,  the  same  was  bid  off  by  the  codefendant,  Dr.  John 
Saliba,  at  $5,700,  a  grossly  inadequate  price,  and  a  deed  made  to  him 
by  the  company,  which  he  now  holds.  The  circumstances  of  the  sale, 
the  conduct  of  the  defendants  concerning  it,  and  the  effect  upon  the 
pecuniary  rights  of  the  parties  are  then  set  forth  in  the  complaint  as 
follows : 

"That  in  the  latter  part  of  the  year  1917  the  defendant,  Elizabeth 
City  Hospital  Company,  having  discontinued  the  operation  of  its  hos- 
pital, desiring  to  sell  the  property  described  in  the  said  deed,  with  the 
exception  of  a  lot  of  coal,  amounting  to  about  forty  tons,  and  two  barrels 
of  grain  alcohol,  the  said  sale  to  be  subject  to  a  certain  deed  of  trust 
executed  by  said  corporation  to  J.  B.  Leigh,  trustee,  on  1  October,  1914, 
and  registered  in  the  office  of  the  register  of  deeds  of  Pasquotank 
County,  in  Book  39,  on  page  526,  securing  payment  of  a  series  of  bonds 
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a^^r^ating  fifteen  thousand  dollars,  and  subject  to  the  assumption  of 
the  payment  of  said  bonds  by  the  purchaser,  and  also  certain  indebted- 
ness of  the  corporation  then  in  litigation.  The  said  corporation  having 
advertised  said  property  for  sale  on  20  T)ecember,  1917,  there  was  a 
movement  inaugurated  by  certain  public-spirited  citizens  of  Elizabeth 
City  and  vicinity  with  whom  the  said  Dr.  John  Saliba  pretended  to  co- 
operate to  establish*  a  community  hospital  as  a  public  charitable  and 
eleemosynary  institution  for  the  benefit  of  the  general  public  of  the  city 
and  surrounding  section.  That  as  a  part  of  said  movement  the  said 
citizens  employed  the  defendant,  Dr.  John  Saliba,  as  a  committee  of  one 
to  secure  the  services  of  the  Reverend  Dr.  B.  C.  Henning,  a  man  highly 
respected  and  closely  identified  with  all  public  and  charitable  move- 
ments, to  attend  said  sale  and  bid  on  the  said  property  for  and  on  biehalf 
of  said  community  hospital  for  the  public  benefit,  and  as  a  charitable 
institution. 

"5.  That  these  plaintiffs  are  informed  and  believe  that  the  said  Dr. 
John  Saliba  did  see  Dr.  B.  C.  Henning,  and  requested  him  to  attend  the 
sale  and  bid  on  the  property  for  the  community  hospital,  and  gave  him 
instructions  as  to  the  amount  up  to  which  he  should  bid.  That  the  said 
Dr.  Henning,  having  confidence  in  said  Dr.  John  Saliba,  and  believing 
that  he  was  acting  for  the  benefit  of  a  public  enterprise,  and  not  in  the 
furtherance  of. his,  Dr.  Saliba' s,  own  private  interest,  attended  the  sale 
and  placed  bids  on  the  property  for  the  benefit  of  the  said  community 
hospital,  it  being  well  known  and  generally  understood  by  bidders,  stock- 
holders, and  others  attending  said  sale,  and  by  the  public  at  large,  that 
the  said  Dr.  Henning  was  bidding  for  the  said  purpose.  That  during 
the  bidding,  and  when  it  had  reached  the  limit,  which  the  said  Dr.  John 
Saliba  had  set  in  his  instructions  to  Dr.  Henning,  the  said  defendant. 
Dr.  John  Saliba,  spoke  to  Dr.  Henning  private  and  secretly,  and  without 
the  knowledge  of  the  other  bidders  or  bystanders  or  these  plaintiffs, 
requested  the  said  Dr.  Henning  to  continue  the  bidding  for  the  benefit 
of  the  said  defendant  Saliba  individually.  That  no  notice  was  given  by 
said  defendant  or  any  one  else  that  the  said  Dr.  Saliba  had  procured 
Dr.  Henning  to  bid  for  him,  and  not  for  the  community  hospital,  or  that 
the  said  Dr.  Henning  was  no  longer  bidding  for  the  said  community 
hospital,  but  was  bidding  for  the  said  Dr.  John  Saliba,  and  the  persons 
preeent  were  left  under  the  impression  that  he  was  still  acting  for  and 
on  behalf  of  said  community  hospital.  That  the  said  Dr.  Henning 
innocently,  and  misunderstanding  the  effect  of  Dr.  Saliba's  request, 
continued  to  bid,  and  became  the  last  and  highest  bidder  for  the  said 
property  at  the  sum  of  $5,100.  That  it  was  not  until  after  the  bidding 
had  stopped  and  the  sale  completed  that  it  became  known  to  the  other 
bidders,  bystanders,  and  others  that  the  final  bid  of  $5,100  had  been 
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placed  on  said  property  for  the  benefit  and  advantage  of  the  said  Dr. 
John  Saliba,  and  not  of  the  said  public  and  charitable  community 
hospital;  that  by  reason  of  this  fact  and  the  unlawful  act  on  the  part  of 
the  said  ,Dr.  John  Saliba,  in  procuring  Dr.  Henning  innocently  to  bid 
for  him  instead  of  for  said  charitable  service  for  community  hospital, 
and  by  reason  of  the  fact  that  all  bidders  and  others  believed  that  Dr. 
Henning,  who  enjoyed  the  highest  confidence  and  respect  of  the  public, 
was  still  bidding  for  the  said  charitable  purpose,  the  bidding  was  sup- 
pressed and  chilled,  and  other  persons  deterred  and  wrongfully  induced 
from  bidding  for  said  property  a  fair  and  just  amount,  the  said  by- 
standers believed  that  by  bidding  further  they  would  impede,  hamper, 
embarrass,  and  prevent  the  establishment  of  said  charitable  community 
hospital  for  the  public  benefit. 

"6.  That  by  reason  of  said  wrongful  act  on  the  part  or  said  Dr.  John 
Saliba,  in  procuring  said  Dr.  Henning  to  become  the  innocent  instrument 
in  obtaining  the  said  property  for  him,  because  of  the  belief  and  under- 
standing of  those  present  that  he  was  bidding  for  the  charitable  purpose 
aforesaid,  the  said  defendant.  Dr.  John  Saliba,  obtained  the  property  at  a 
grossly  inadequate  sum,  the  real  value  of  said  equity  of  redemption  being 
five  or  six  times  as  much  as  he  paid  for  it. 

"7.  That  thereafter,  and  still  pursuing  his  wrongful  apd  inequitable 
designs,  the  said  Dr.  John  Saliba  wrongfully  and  inequitably  procured 
the  Elizabeth  City  Hospital  Company  to  make  and  execute  to  him  the 
deed  for  said  property  hereinbefore  mentioned  for  said  grossly  inade- 
quate and  inequitable  price  of  $5,100,  and  did  further  unlawfully  and 
inequitably  procure  and  induce  the  said  corporation  to  include  in  said 
deed  all  the  ground,  buildings,  and  equipment  of  said  hospital,  without 
excepting  the  property  hereinbefore  mentioned,  as  excepted  and  without 
stipulating  in  said  deed  that  the  payment  of  the  bonds  secured  by  said 
deed  of  trust  to  J.  B.  Leigh,  trustee,  was  assumed  by  the  purchaser, 
thereby  wrongfully  and  by  inequitable  conduct  obtaining  a  conveyance 
of  more  property  than  had  been  oflfered  for  sale  at  the  auction  aforesaid. 

"8.  That  these  plaintiffs  are  informed  and  believe  that  the  said  Dr. 
John  Saliba  has  never  paid  in  full  the  purchase-money  mentioned  in 
said  deed,  nor  the  interest  on  the  amount  unpaid. 

"9.  That  by  reason  of  the  wrongful,  inequitable,  and  unlawful  acts 
and  doings  of  the  defendants  as  aforesaid,  the  plaintiffs  have  been 
greatly  damaged,  and,  if  the  said  deed  is  allowed  to  stand,  the  value  of 
their  stock  has  been  greatly  diminished,  and  they  are  now  offered  by  said 
corporation  a  mere  20  per  cent  of  its  par  value  in  the  liquidation  of  the 
affairs  of  said  corporation,  whereas  the  stock  is  and  rightfully  should 
be  worth  more  than  par."    And  the  complaint  asks  judgment  that  the 
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deed  be  set  aside  returning  to  said  Dr.  Saliba  this  amount  which 
he  has  paid  on  his  bid,  and  for  other  relief,  etc. 

Upon  these  facts,  admitted  by  the  demurrer  to  be  true,  we  concur  with 
his  Honor  in  the  position  that  the  demurrer  should  be  overruled. 

A  sale  at  public  auctit)n  is  based  upon  the  purpose  and  policy* of 
obtaining  the  worth  of  property  by  free  and  fair  competition  among  the 
bidders.  As  said  by  Henderson,  J.,  in  Smith  v,  Oreenlee,  13  INT.  C,  126- 
128 :  "A  sale  at  auction  is  a  sale  to  the  best  bidder,  its  object  a  fair 
price,  and  its  means  competition,"  and,  accordingly,  it  has  been  uni- 
formly held  here  and  elsewhere  that  when  one,  in  violation  of  the  prin- 
ciple, and  by  agreement  or  words  or  conduct,  reasonably  designed  and 
calculated  to  affect  the  result,  has  succeeded  in  stifling  competition  and 
procuring  the  property  at  a  lower  price,  he  will  not  be  allowed  to  hold 
his  bargain,  and  the  sale  and  the  deed  predicated  upon  it  will  be  set 
aside.  Henderson  and  Snyder  v,  Polk,  149  N.  C,  104;  Davis  v.  Keen, 
142  N.  C,  496;  Neely  v.  Torian,  21  K  C,  410;  Smith  v,  Oreenlee,  13 
K  C,  126;  Byers  v.  Fowler,  12  Ark.,  218;  Rees  v.  Branch,  138  Ga., 
150 ;  Martin  v.  Rawlet,  5  Eichardson  Law,  541 ;  Hamilton  v,  Hamilton, 
2  Eich.  Eq.,  355 ;  Hemdon  v,  Gibson,  38  Sjc,  357 ;  6  Corpus  Juris,  830 ; 
Rodgers  v.  Rodg&rs,  13  Grant  (N".  Y.),  143;  2  E.  C.  L.,  1131. 

In  the  citation  to  Corpus  Juris,  the  general  principle  applicable  is 
stated  as  follows:  "Generally  it  may  be  said  that  any  act  of  the  auc- 
tioneer or  of  the  party  selling,  or  of  third  parties  as  purchasers  which 
prevents  a  fair,  free,  and  open  sale,  or  which  diminishes  competition 
or  chills  the  sale,  is  contrary  to  public  policy  and  vitiates  the  sale." 
And  in  Rodgers  v.  Rodgers,  supra,  a  case  very  similar  to  the  present, 
the  sale  was  avoided  where  it  was  made  to  appear  that  on  the  sale  of  a 
father's  property,  a  stranger,  with  a  view  and  purpose  of  avoiding  or 
lessening  competition,  had  secretly  employed  the  son  to  bid,  and  had 
thereby  succeeded  in  obtaining  the  property  at  an  under  price.  On  the 
record,  we  are  of  opinion  that  the  sale,  in  this  instance,  comes  clearly 
within  the  condemnation  of  these  authorities,  and  the  wholesorile  prin- 
ciple they  illustrate,  and,  if  the  facts  are  established,  as  alleged,  that  said 
sale  should  be  set  aside. 

It  is  further  insisted  for  the  defendant  Saliba  that  the  allegations  of 
section  7  of  the  complaint,  that  said  defendant  Saliba  had,  wrongfully 
and  inequitably,  procured  the  company  to  execute  a  deed  to  him  of  this 
property  for  a  grossly  inadequate  price,  and  had  "unlawfully  and  in- 
equitably procured  and  induced  the  company  to  include  in  said  deed  a 
lot  of  detached  property  not  offered  for  sale  and  without  stipulating  for 
a  payment  by  purchaser  of  the  bonded  indebtedness,  etc.,  are  too  in- 
definite and  general  to  comply  with  the  requirements  of  good  pleading 
in  such  cases.     It  is  undoubtedly  true  that  when  fraud  is  the  subject- 
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matter  of  a  cause  of  action,  the  general  rule  requires  that  the  facts  should 
be  set  forth  with  sufficient  fullness  and  detail  apprized  that  the  charge 
of  fraud  stands  revealed,  and  the  defendant  of  what  he  will  be  called 
on  to  answer.  Mottu  v.  Davis,  151  ^N".  C,  237.  But,  on  this  record, 
the  plaintiffs'  cause  is  based  upon  the  allegations  of  the  complaint  show- 
ing that  the  defendant  has  procured  a  deed  for  practically  all  of  the 
company's  property  at  a  grossly  inadequate  price  in  violation  of  the 
principles  established  to  insure  fairness  in  the  conduct  of  auction  sales, 
accompanied  by  full  and  specific  averment  that  the  company  itself  had 
refused  to  institute  suits  for  the  proper  protection  of  the  owners.  On 
these  averments  plaintiff's  cause  of  action  would  seem  to  be  sufficiently 
stated  without  the  impeaching  allegations  of  section  7,  which  are  only 
made  with  a  view  of  showing  the  results  of  the  principal  fraud,  and  to- 
repel  a  possible  claim  of  ratification  which  otherwise  might  arise  on  the 
record. 

These  allegations,  therefore,  are  only  an  addenda  to  the  principal 
cause  of  action,  and  more  by  way  of  forestalling  a  defense,  and,  in  our 
opinion,  are  sufficiently  full  for  this  apparent  purpose. 

There  is  no  error  in  overruling  the  demurrer,  and  the  judgment  to 
that  effect  is  affirmed. 

!N"o  error. 


OSCAR  WILLIAMS  v.  FARMERS  MANUFACTURING  COMPANY. 

(FUed  22  September,  1920.) 

1.  Employer  and  Employee— Master  and  Servant— Negligence— Duty  of 

Servant. 

Where  the  employer  and  employee  have  equal  opportunity  to  see  and 
understand  the  danger  of  an  occurrence,  which  results  in  injury  to  the 
latter,  which  he  could  have  avoided  by  the  exercise  of  reasonable  care, 
he  cannot  recover  the  resulting  damages. 

» 

2.  Same— rinstructions— Evidence— Contributory  Negligence-^ Verdict  Di- 

recting. 

In  an  action  by  an  employee  to  recover  damages  against  an  employer 
for  a  personal  injury,  alleging  the  letter's  negligence,  there  was  evidence 
tending  to  show  that  the  plaintifif  was  engaged  to  saw  logs  after  they 
had  been  placed  by  defendant's  other  employees,  in  his  own  way,  and  while 
sawing  a  log  it  rolled  on  him  causing  the  injury  complained  of  by  reason 
of  its  not  having  been  checked,  which  he  could  have  done,  or  by  his  failing 
to  call  on  other  employees,  whose  duty  it  was  to  fix  it ;  and  that  he  could 
have  placed  himself  in  such  position  with  reference  to  the  log  that  the 
injury  would  not  have  occurred :  Held^  a  question  for  the  jury  under  an 
instruction  to  find  for  the  defendant,  upon  the  issue  of  contributory  negli- 
gence, if  they  found  the  facts  to  be  as  testified. 
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CivrL  ACTION,  tried  before  Cranmer,  J.,  at  March  Term,  1920,  of 
Gates,  upon  these  issues : 

"1.  Was  the  plaintiff  injured  by  the  n^ligenoe  of  the  defendant,  as 
allied?     Answer:  Tes.' 

"2.  Did  plaintiff  assume  the  risk  of  his  injury,  as  alleged  in  the  an- 
swer?    Answer:  'No.' 

"3.  Did  the  plaintiff  contribute  to  his  own  injury,  as  alleged?  An- 
swer: 'No.' 

"4.  What  damages  is  the  plaintiff  entitled  to  recover?  Answer: 
'$2,500.' " 

JB.  L.  Banks  and  Ehringhaus  &  SmaU  for  plaintiff, 
Meekins  &  McMullan  for  defendant. 

Brown,  J.  The  evidence  tends  to  prove  that  the  plaintiff  was  injured 
while  working  for  the  defendant  upon  its  logging  yard  in  Gates  County. 
The  plaintiff  and  Mills  Eure  were  sawyers,  their  duties  being  to  saw 
into  shorter  lengths  the  logs  pulled  in  by  the  skidder  and  placed  upon 
the  yard.  On  the  afternoon  of  the  plaintiff's  injury  a  log  was  pulled 
in  by  the  skidder  and  placed  diagonally  across  another  log,  whereupon 
John  Hinton,  a  skidder  man,  as  was  customary,  called  out  "log  placed." 
The  plaintiff,  together  with  Mills  Eure,  soon  after  went  to  the  log  for 
the  purpose  of  sawing  it,  and  after  the  log  had  been  sawed  in  two,  the 
long  end  of  the  log,  being  the  end  on  plaintiff's  side  of  the  supporting 
log,  rolled  down  upon  plaintiff  and  broke  his  leg.  Plaintiff,  at  the  time 
of  this  occurrence,  was  upon  the  side  of  the  saw  next  to  the  rolling  log. 
There  was  nothing  to  prevent  the  plaintiff  from  seeing  that  the  log  was 
not  "chocked"  or  held  by  grab  irons  at  the  time  he  began  to  saw  it,  and 
nothing,  upop  the  testimony,  which  required  him  to  stand  until  the  log 
was  completely  severed  on  the  side  of  the  saw  next  to  the  rolling  log, 
instead  of  on  the  far  side  of  the  saw,  where  his  position  would  have  been 
safe.  Plaintiff,  at  the  time  of  the  injury,  was  not  acting  under  the 
directions  of  a  superior,  but  was  doing  the  work  in  his  own  way.  There 
was  nothing  to  prevent  his  "chocking"  the  log  if  same  was  necessary, 
or  to  request  that  it  be  done  by  the  loading  crew  whose  duty  he  testified 
it  was,  or  to  request  that  the  position  of  the  log  be  steadied  or  changed 
by  grab  irons. 

Defendant  in  apt  time  requested  the  court  to  charge  the  jury  as 
follows : 

"If  you  find  from  the  evidence  in  this  case,  and  by  its  greater  weight, 

that,  at  the  time  of  his  injury,  the  plaintiff  knew,  or  by  the  exercise  of 

his  ordinary  powers  of  observation,  could  have  known  that  the  log  which 

he  was  engaged  in  sawing  was  not  "chocked" ;  or  if  you  find  by  the 
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greater  weight  of  the  evidence  that  the  plaintiff,  by  the  exercise  of  ordi- 
nary care  in  stepping  to  the  other  side  of  the  log,  or  otherwise,  could 
have  avoided  the  injury,  then,  in  either  of  these  events,  you  will  answer 
the  third  issue  ^Yes/  "     Denied,  and  defendant  excepted. 

We  think  the  prayer  should  have  been  given.  The  testimony  tended 
to  prove  that  plaintiff  could  have  easily  seen  that  the  log  was  safely 
placed  for  sawing,  and  that,  had  he  requested  it,  the  loading  crew  and 
skidder  man  would,  by  use  of  grab  irons,  have  placed  it  in  proper  posi- 
tion. N^o  such  request  was  made.  This  was  customary,  and  it  was 
further  customary  in  pulling  in  the  logs  to  deposit  them  upon  the  yard, 
leaving  the  question  of  whether  they  could  be  sawed  safely  to  be  deter- 
mined by  the  sawyer  himself  when  he  came  to  perform  the  work.  This 
view  of  the  case  should  have  been  presented  to  the  jury  under  the  issue 
as  to  contributory  negligence.  If  these  facts  are  found  to  be  true,  plain- 
tiff contributed  to  his  own  injury,  and  his  negligence  was  the  proximate 
cause  of  the  injury. 

It  was  plaintiff's  plain  duty  to  take  notice  of  the  log,  and  to  see  it  was 
properly  chocked.  He  owed  this  duty  to  himself.  It  was  not  a  primary 
duty  of  the  master. 

As  is  said  in  Pigford's  case,  160  N.  C,  93 :  "It  may  be  assumed  that 
the  law  does  not  impose  on  the  master  any  duty  to  take  better  care  of 
the  servant  than  the  latter  should  take  of  himself,  their  respective  obliga- 
tions in  this  respect  being  equal  and  the  same ;  that  is,  to  be  careful,  and 
to  adjust  their  conduct  to  the  standard  of  the  ordinary  prudent  man." 

If  plaintiff  has  exercised  ordinary  care  he  could  have  seen,  if  the 
evidence  is  believed,  that  the  log  was  not  "chocked."  If  he  had  chocked 
it  himself,  or  had  waited  until  the  loading  crew  chocked  it,  he  would  not 
have  been  injured. 

The  rule  of  law  is  well  settled  that  when  the  danger  is  of  such  nature 
that  it  can.be  seen  and  understood  as  well  by  the  servant  as  by  the 
master,  and  that  the  servant,  by  reasonable  care,  can  avoid  the  injury, 
it  is  his  duty  to  do  so.  If  he  fails  to  exercise  such  care  and  diligence, 
he  is  guilty  of  contributory  negligence,  and  cannot  recover.  Covington 
V.  Furniture  Co,,  138  N".  C,  374:',  Mincey  v.  R,  R.,  161  N.  C:,  469. 

New  trial. 
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A.  BERKY  V.  W.  H.  BOOMER  and  ALEX.  HARRIS. 
(Filed  22  September,  1920.) 

1.  Mortgages— Deeds    and    Oonveyaiices— Warranty— 'Powers    of    Sale— 

Bqnlty-^Exoneration— Courts. 

The  owner  of  lands  conveyed  it,  taking  at  the  time  a  mortgage  to  secure 
the  purchase  money,  wliich  has  never  been  paid,  and  the  grantee,  H., 
sold  the  land  to  plaintiff  by  deed  with  full  covenant  and  warranty  of  title, 
and  the  plaintiff  reconveyed  a  portion  of  the  land  to  H.  by  deed  with 
warranty.  The  administrator  of  the  original  owner  advertised  the  land 
for  sale  under  the  power  of  sale  contained  in  the  mortgage,  and  at  the 
time  thereof  the  administrator  acceded  to  plaintiff's  request  to  first  sell 
the  land  not  covered  by  his  deed  to  H.,  which  was  done,  and  it  brought 
a  sufficient  sum  to  pay  off  the  mortgage  debt.  The  defendants  are  the 
heirs  at  law  of  H.  in  the  action  of  trespass  involving  the  title  to  the  lands  : 
JBTeld,  the  equity  of  exoneration  applies  to  a  sale  under  the  power  con- 
tained in  the  mortgage,  without  the  necessity  of  the  intervention  of  court, 
and  the  plaintiff's  warranty  in  his  deed  reconveying  a  portion  of  the 
lands  did  not  deprive  him  of  his  equitable  right 

2.  I>eeds  and  Conveyances— Warranties— Ehicumbrances. 

A  warranty  in  a  deed  against  claims  of  the  grantors  and  their  heirs 
forever  is  not  a  warranty  against  encumbrances. 

3.  Mortgages— Sales— Powers— Presumptions — ^Deeds  and  Conveyances. 

The  presumption  of  law  is  in  favor  of  the  regularity  of  a  sale  made 
under  the  power  contained  in  a  mortgage,  and,  there  being  no  evidence 
to  the  contrary,  the  sale  will  not  be  declared  void. 

4.  Mortgages— Sales — ^Powers — Subdivisions  of  Lands— Trustee. 

It  is  not  necessary  that  a  mortgage  of  lands  provides  that  the  sale  shall 
be  as  a  whole  or  in  parcels  for  the  same  to  be  done,  as  such  is  within  the 
sound  discretion  of  the  one  authorized  to  sell  upon  default,  and  it  is  his 
duty  to  reasonably  see  that  the  sum  to  be  realized  shall  be  sufficient  to 
pay  the  mortgage  debt,  and  that  other  interested  parties  are  injured  as 
little  as  possible. 

5.  Mortgages-^Deeds  and  Conveyances — Sales— Void — ^Voidable— Equity. 

Where  interested  persons  are  injured  by  a  sale  made  under  a  power 
contained  in  a  mortgage  by  a  division  of  the  lands  into  lots  or  parcels 
by  the  one  exercising  the  power  in  an  arbitrary  or  unfriendly  manner, 
the  sale  is  voidable,  and  not  void,  entitling  the  one  so  injured  to  the 
equity  of  setting  aside  the  sale. 

Civil  action,  tried  before  Crarmier,  J.,  at  May  Term,  1920,  of  Hyde. 
From  judgment  of  nonsuit  plaintiff  appealed. 

Spencer  £  Spencer  and  Darnel  &  Carter  for  plaintiff, 
Thomas  S.  Long  and  Ehringhaus  &  Small  for  defendants. 
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Bbown,  J.  This  action  involves  title  to  a  tract  of  land  containing 
about  25  acres.  The  action  is  brought  to  restrain  defendants  from 
trespassing  thereon. 

The  land  belonged  to  Virginia  Fisher,  who  conveyed  it  to  Mary  J. 
Harris,  who  with  her  husband  executed  a  mortgage  thereon  to  Virginia 
Fisher  for  the  purchase-money,  which  has  never  been  paid. 

On  29  December,  1903,  Mary  J.  Harris  and  husband  sold  and  con- 
veyed the  land  with  full  covenant  of  warranty  to  plaintiff.  On  16 
January,  1906,  plaintiff  reconveyed  to  Mary  J.  Harris  25  acres  of  this 
tract  of  land,  with  a  covenant  of  warranty. 

Mary  J.  Harris  and  husband  are  both  dead,  and  defendants  are  their 
heirs  at  law. 

After  the  death  of  Mary  J.  Harris  and  husband,  and  also  of  Virginia 
Fisher,  the  purchase-money  debt  being  unpaid,  Statz  Credle,  administra- 
tor of  Virginia  Fisher,  advertised  the  land  for  sale.  At  sale  plaintiff 
demanded  that  the  administrator  sell  the  25  acres  belonging  to  Mary  J. 
Harris  first,  and  if  that  did  not  bring  sufficient  to  pay  the  purchase- 
money  debt,  that  the  administrator  then  sell  the  remainder  of  the  150- 
acre  tract.  The  administrator  did  this,  and  plaintiff  became  the  pur- 
chaser. 

The  administrator  executed  a  deed  to  him  for  the  "25  acres,  which 
brought  sufficient  to  pay  the  mortgage  debt  in  full. 

1.  The  fact  that  plaintiff  had  reconveyed  the  25  acres  to  Mary  J. 
Harris  with  covenant  of  warranty,  even  if  it  had  been  a  full  covenant, 
did  not  take  from  plaintiff  his  equitable  right  to  have  the  25  acres  sold 
in  exoneration  of  the  remaining  land  which  had  been  conveyed  to  him 
by  Mary  J.  Harris,  with  specific  warranty  against  incumbrances  as  well 
as  a  general  warranty  as  to  title. 

Plaintiff  was  not  compelled  to  resort  to  law  to  enforce  the  well  estab- 
lished equitable  right  if  the  administrator  was  willing  to  perform  his 
duty  in  that  respect.  The  purchase-money  was  the  personal  debt  of 
Mary  J.  Harris,  and  it  was  her  duty  to  pay  it. 

There  is  no  evidence  or  even  allegation  that  plaintiff  agreed  to  pay 
it  as  part  of  the  purchase-money  when  he  bought  the  land  from  Mrs. 
Harris.  Besides,  plaintiff  did  not  warrant  against  incumbrances  when 
he  executed  the  deed  for  the  25  acres.  He  did  not  warrant  the  title, 
except  as  "against  claims  of  themselves  and  heirs  forever." 

2.  The  defendants  contend  that  inasmuch  as  the  deed  from  Virginia 
Fisher's  administrator  to  the  plaintiff  did  not  set  out  in  full  that  the 
terms  and  conditions  contained  in  the  mortgage  were  complied  with^ 
that  the  sale  and  the  deed  thereunder  are  void.  The  deed  in  question 
uses  this  language :  "The  said  Statz  Credle,  administrator,  did  accord- 
ing to  said  conditions  expose  to  public  sale  the  property  therein  men- 
tioned." 
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The  position  is  untenable,  and  is  not  ground  for  a  nonsuit.  The  pre- 
sumption of  law  is  in  favor  of  the  regularity  in  the  execution  of  the 
power  of  sale;  and  if  there  was  any  failure  to  advertise  properly,  the 
burden  was  on  the  defendants  to  show  it.  Jenkins  v.  Griffin,  175  N.  C, 
184;  Caw  field  v.  Owens,  129  N.  C,  288;  Troxler  v.  Gant,  173  N.  C,  425. 

The  presumption  being  in  favor  of  the  regularity  of  the  sale,  and  there 
being  no  evidence  to  the  contrary,  the  sale  was  not  void. 

3.  It  is  contended  that  the  administrator  of  Mrs.  Harris  had  no  right 
to  sell  the  25  acres  separately,  but  that  he  should  have  sold  the  whole 
150  acres. 

This  position  cannot  be  maintained.  The  plaintiff  had  right  under 
the  facts  in  evidence  to  have  the  25  acres  belonging  to  Mrs.  Harris  sold 
in  exoneration  of  the  land  conveyed  by  her  to  him. 

It  is  true  that  the  mortgage  did  not  give  to  the  administrator  of  the 
mortgagee  right  to  sell  the  land  in  lots  or  parcels,  but  the  law  vests  in 
him  a  certain  discretion  in  the  matter,  his  primary  duty  being  to  see 
that  the  property  brought  the  amount  of  the  indebtedness,  and  his 
secondary  duty  being  to  see  that  the  sale  should  cause  as  little  injury 
as  possible  to  others. 

The  rule  is  stated  in  27  Cyc,  p.  1480:  "In  other  cases,  and  unless 
otherwise  directed  by  the  mortgage  or  deed  of  trust,  the  question  of 
sdling  the  property  en  masse  or  in  parcels  rests  in  the  sound  discretion 
of  the  trustee  or  other  person  making  the  sale.'' 

If  the  trustee  or  administrator  in  niaking  the  sale  acts  arbitrarily  or 
unfriendly,  and  so  divides  the  land  as  to  injuriously  affect  its  value  at 
the  sale,  the  persons  injured  may  seek  the  aid  of  a  court  of  equity  in 
setting  aside  the  sale.     It  may  be  voidable,  but  is  not  void. 

There  is  nothing  of  that  nature  presented  by  this  record. 

Reversed. 


SPRUILL  V.  BRANNING  MANUFACTURING  COMPANY  and  BATEMAN  & 
BASNIGHT  V.  BRANNING  MANUFACTURING  COMPANY. 

(Filed  22  September,  1920.) 

Navigatioii — ^Navigable  Waters— Fishing — ^Nets — ^Negligence—Instructions 
—Appeal  and  Error. 

While  vessels  operating  in  pursuance  of  their  trade  have  paramount 
right  over  fish  nets  set  in  the  lane  of  navigation,  where  the  rights  conflict, 
yet  where  both  can  be  freely  and  fairly  enjoyed,  the  right  of  navigation 
does  not  permit  a  trespass  upon  and  injury  to  the  fishing,  and  where  the 
evidence  is  conflicting,  the  question  of  negligence  depends  upon  whether, 
by  the  exercise  of  ordinary  care,  the  vessel  ought  to  have  seen  the  nets 
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of  the  plaintiff  in  time  to  have  avoided  striking  them  and  causing  the 
damages  complained  of  in  the  action;  and  a  refusal  of  a  prayer  for 
instruction  to  this  effect  is  reversible  error. 

OrviL  ACTION,  tried  before  Lyon,  J.,  at  N^ovember  Term,  1919,  of 
Tybrell,  upon  these  issues: 

"Q.  Were  the  nets  of  the  plaintiff,  J.  W.  Spruill,  injured  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the  complaint  ?     Answer :  *N"o.' 

"Q.  If  so,  what  damage  is  the  plaintiff  entitled  to  recover  ? 

"Q.  Were  the  nets  of  the  plaintiffs,  Herbert  W.  Bateman  and  L.  L. 
Basnight,  injured  by  the  negligence  of  the  defendant,  as  alleged  in  com- 
plaint ?     Answer ;  'No/ 

"Q.  If  so,  what  damage  is  the  plaintiffs  entitled  to  recover  ?" 

From  the  judgment  rendered,  the  plaintiffs  appealed. 

Majette  &  Whitley  for  plainiijfs, 

T.  W.  Woodley  and  Meehins  &  McMullan  for  defendant, 

Bbown,  J.  These  actions  were  consolidated  and  tried  as  one.  They 
are  brought  to  recover  damages  for  destruction  of  plaintiffs'  nets  in  the 
waters  of  Albemarle  Sound.  The  evidence  tended  to  prove  that  the  nets 
were  set  between  what  is  known  as  Laurel  Point  and  Bull  Point,  in  what 
is  called  BiiUs  Bay,  and  were  at  least  four  or  five  hundred  yards,  as 
shown  by  the  evidence,  inside  of  Laurel  Point  lighthouse,  and  inside  of 
the  lane  of  navigation  from  the  sea  buoy  at  the  mouth  of  the  Scupper- 
nong  River  to  said  lighthouse.  The  nets  of  Bateman  and  Basnight 
were  set  some  distance  in  front  of  those  of  Spruill  and  the  tug  of  defend- 
ant company  necessarily  had  to  run  over  those  nets  before  she  reached 
those  of  Spruill.  During  the  times  aforesaid,  the  defendant  company 
was  engaged  in  operating  a  tug  boat  named  "Arm  &  Hammer,"  for  the 
purpose  of  towing  rafts  of  logs  from  Scuppernong  River  to  Edenton. 
In  running  this  course  the  said  tug,  by  marine  usages  and  the  Inland 
Rules  of  Navigation,  was  supposed  to  clear  the  sea  buoy  at  the  mouth 
of  Scuppernong  River,  and  then  navigate  by  her  compass  northwest  by 
one-quarter  north,  clearing  the  Laurel  Point  lighthouse  by  a  safe  margin. 
When  she  cleared  the  said  lighthouse,  the  next  course  up  the  sound  by 
the  compass  is  north  by  one-quarter  south  to  Sandy  Point,  or  to  the  draw 
in  the  Norfolk  Southern  bridge  across  the  sound.  This  was  the  proper 
and  usual  lane  of  navigation,  and  the  nets  in  question  were  well  inside 
of  this  lane,  according  to  the  evidence.  In  making  her  runs  to  Edenton 
with  the  said  rafts,  on  numerous  occasions  the  said  tug  ran  over  the  nets 
of  the  plaintiffs,  set  as  aforesaid,  destroying  some  and  greatly  injuring 
others.  The  sound  at  that  point  is  fifteen  miles  wide,  with  an  average 
depth  in  the  sound  of  four  fathoms.    According  to  the  evidence,  the 
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weather  on  each  occasion  when  the  nets  were  run  over  was  fair,  the 
water  smooth,  and  there  was  no  necessity  for  running  over  the  nets. 

The  plaintiffs  asked  the  following  instruction : 

"That  if  the  jury  shall  find  from  the  greater  weight  of  the  evidence 
that  the  employees  of  defendant  in  charge  of  its  tug  saw,  or  by  the  exer- 
cise of  ordinary  care,  ought  to  have  seen  the  nets  of  the  plaintiffs  in  time 
to  have  avoided  striking  them,  and  did  not  use  due  care  to  avoid  injury 
to  the  nets,  you  will  answer  the  first  issue  TTes.'  " 

We  are  of  opinion  that  this  instruction  should  have  been  given.  The 
instruction  simply  makes  ordinary  negligence  the  test  of  the  defendant's 
liability,  which  is  the  true  rule.     36  Cyc,  166. 

Although  the  right  of  navigation  in  navigable  waters  is  ordinarily 
paramount  to  the  right  of  fishing  therein,  where  the  rights  conflict,  yet 
where  both  can  be  freely  and  fairly  enjoyed,  the  right  of  navigation  has 
no  right  to  trespass  upon  and  injure  the  right  of  fishing,  and  in  such 
cases  the  owners  of  a  vessel  will  be  liable  for  damages  caused  to  fisher- 
men by  the  negligent  navigation  of  their  vessel,  although  they  do  not 
act  maliciously  or  wantonly.   . 

New  trial. 


LUCRETIA   MIDGETT  v.   EASTERN  CAROLINA   TRANSPORTATION 

COMPANY. 

(FUed  22  September,  1920.) 

1.  Carriers  of  Goods— •Baggage— Oratuitons  Bailee— Negligence. 

Where  baggage  through  no  dereliction  of  the  carrier  fails  to  accompany 
the  passenger  and  is  forwarded  by  it  at  a  later  date  without  charge,  the 
contract  is  one  of  bailment  for  the  exclusive  benefit  of  the  bailor,  and 
the  obligation  of  the  carrier  is  that  of  a  gratuitous  bailee,  depending  only 
upon  its  exercise  of  the  care  of  a  person  of  ordinary  prudence  under  the 
circumstances.  * 

2.  Same— Instructions— Appeal  and  Error. 

Where  the  carrier  is  only  held  to  the  liability  of  a  gratuitous  bailee  in 
transporting  a  trunlc  for  its  passenger,  proof  of  delivery  to  the  carrier  of 
the  trunk  on  the  day  following  that  of  his  passage,  and  the  failure  of 
the  carrier  to  deliver,  is  evidence  of  its  negligence  sufficient  to  take  the 
case  to  the  Jury,  requiring  an  instruction  as  to  the  law  relating  to  a 
gratuitous  bailment  and  maldng  a  direction  of  an  affirmative  verdict  on 
the  issue  of  negligence  reversible  error. 

8.  Instructions— Verdict  Directing — ^EiVidence— Appeal  and  Error. 

Where  a  verdict  may  be  directed  by  the  court  on  the  issue  of  a  carrier's 
n^ligence,  it  is  reversible  error  to  do  so  on  the  issue  of  damages  upon 
the  testimony  of  the  plaintiff  as  to  the  value  of  a  lost  trunk,  the  subject 
of  the  inquiry. 
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CrvTL  ACTION,  tried  before  Cranmer,  J.,  at  Spring  Term,  1920,  of 
Dabe,  upon  these  issues: 

"1.  Was  the  property  of  the  plaintiff  lost  and  damaged  through  the 
negligence  of  the  defendant  ?     Answer :  *Yes.' 

"2.  What  damage,  if  any,  is  plaintiff  entitled  to  recover?  Answer: 
TTes,  $331.75.' '' 

The  court  peremptorily  charged  the  jury  as  follows: 

"If  you  believe  the  evidence,  and  find  the  facts  to  be  as  testified,  then 
the  court  charges  you  to  answer  the  first  issue  Tes.'  " 

From  the  judgment  rendered,  the  defendant  appealed. 

B.  G.  Crisp  and  W.  A.  Worth  for  plaintiff. 
Meehins  &  McMidlan  for  defendant. 

Bbown,  J.  The  defendant  company  is  a  carrier,  operating  steamer 
Trenton.  This  steamer  makes  daily  trips  between  Manteo  and  Eliza- 
beth City.  On  30  July,  1919,  the  plaintiff  took  passage  on  the  Trenton, 
purchasing  a  ticket  from  Manteo  to  Elizabeth  City.  After  reaching 
Elizabeth  City,  the  plaintiff  took  passage  on  the  gas  boat  Ray,  operated 
under  another  and  separate  ownership,  for  South  Mills,  N".  C,  and  paid 
for  this  latter  passage  a  separate  and  distinct  fare.  On  this  latter  trip 
the  plaintiff  requested  Capt.  Johnson  of  the  gas  boat  Ray  to  meet  her 
trunk  the  next  day  at  Elizabeth  City,  upon  the  arrival  of  the  steamer 
Trenton.  At  the  time  of  leaving  home  on  the  early  morning  of  the  30th, 
plaintiff  had  packed  her  trunk  and  left  it  to  be  sent  after  her  the  next 
day.  During  the  afternoon  of  the  30th  the  trunk  was  delivered  to 
defendant's  agent  at  Manteo,  who  placed  same  in  defendant's  warehouse 
over  night,  and  had  it  put  aboard  the  Trenton  next  morning  to  be  carried 
to  Elizabeth  City.  No  bill-lading,  check  or  receipt  was  issued  or  re- 
quested, and  no  transportation  charges  paid  or  demanded.  At  that  time 
it  was  the  rule  of  defendant  company  that  baggage  following  a  passenger 
on  a  different  date  through  dereliction  of  the  company  should  be  shipped 
only  upon  bill-lading,  and  upon  payment  of  proper  charges  for  trans- 
portation. On  9  August,  1919,  plaintiff  received  the  trunk  on  the  wharf 
of  the  gas  boat  Ray  at  South  Mills,  at  which  time  its  contents,  valued 
at  $331.75,  had  been  stolen  or  removed. 

We  are  of  opinion  that  his  Honor  erred  in  charging  the  jury  per- 
emptorily to  answer  the  issues  as  above.  Perry  v.  R.  R.,  171  N.  C.,  38; 
Kindley  v.  R.  R.,  151  X.  C,  207.  The  trunk  did  not  accompany  the 
plaintiff  as  a  passenger  through  no  fault  of  the  defendant.  It  was 
delivered  the  next  day  to  the  agent  of  the  steamer  at  Manteo,  and  placed 
in  the  warehouse  to  be  shipped  to  the  plaintiff. 
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Where  baggage,  through  no  dereliction  of  the  carrier,  fails  to  accom- 
pany the  passenger,  and  is  forwarded  at  a  later  date  without  charge,  the 
contract  is  one  of  bailment  for  the  exclusive  benefit  of  the  bailor.  The 
obligation  of  the  carrier  in  such  case  is  that  of  a  gratuitous  bailee. 
Perry  v.  R.  R.,  supra. 

Proof  of  delivery  to  carrier  and  of  its  failure  to  deliver  is  evidence  of 
negligence  sufficient  to  carry  the  case  to  the  jury,  but  the  jury  should  be 
instructed  that  the  carrier  is  not  liable,  if,  upon  the  whole  evidence  they 
do  not  find  that  it  did  not  exercise  the  care  of  a  person  of  ordinary 
prudence  under  the  circumstances. 

Again,  there  is  no  admission  that  the  contents  of  the  trunk  were  worth 
$331.75.  It  is  true  the  plaintiff  testified  to  this,  but  that  was  simply 
the  opinion  of  the  witness,  and  her  opinion  was  not  binding  upon  the 
jury.     It  was  for  the  jury  to  fix  the  value. 

N'ew  trial. 


X.   G.   PENNIMAN,  Trading  as  BALTIMORE   PULVERIZING   COMPANY, 

V.  L.  L.  WINDER. 

(Filed  22  September,  1920.) 

Vendor  and  Purchaser — "Order  Notify" — ^Title— Goods  Destroyed-— Con- 
tracts—Breach— Recovery. 

Title  to  goods  shipped  "order  notify,"  bill  of  lading  attached  to  draft, 
remains  in  the  shipper  until  the  draft  is  paid,  and  when  the  shipment  is 
lost  In  transit  the  seller  cannot  recover  of  the  purchaser  the  purchase 
price  thereof. 

Civil  action,  tried  before  Ouion,  J.,  at  February  Term,  1920,  of 
Pasquotank. 

From  a  judgment  of  nonsuit,  the  plaintiff  appealed. 

Aydiett  &  Simpson  for  ploAniiff, 

Thompson  &  Wilson  and  Meekins  &  McMullan  for  defendant. 

Bbown,  J.  It  appears  in  evidence  that  the  plaintiff  and  defendant 
entered  into  a  contract  whereby  plaintiff  agreed  to  sell  defendant,  and 
defendant  agreed  to  buy  95  tons  of  oyster-shell  lime  f.  o.  b.  vessel  at 
Baltimore,  and  defendant  arranged  with  Wathen  &  Company,  ship 
brokers,  of  Baltimore,  Md.,  for  the  schooner  "Mary  Gaillard"  to  receive 
the  said  lime  at  Baltimore  for  him. 

The  plaintiff  did  not  deliver  the  lime  to  the  defendant  at  Baltimore, 
and  did  not  ship  same  to  him  open,  but  shipped  same  to  be  delivered  at 
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Hall's  Creek,  Little  River,  N".  C,  to  "order  notify,"  defendant,  and 
attached  the  bill  of  lading  to  a  sight  draft  and  sent  them  through  the 
First  National  Bank  of  Elizabeth  City  for  collection. 

On  the  voyage  from  Baltimore  to  HalFs  Creek  the  ^'Mary  Gaillard'^ 
sank,  and  the  cargo  of  oyster-shell  lime  was  never  delivered  at  Hall's 
Creek. 

This  action  is  brought  to  recover  the  purchase  price  for  lime,  being 
the  amount  of  the  draft  attached  to  the  bill  of  lading. 

The  general  rule  in  mercantile  law  is  that  the  risk  follows  the  title. 
If  the  title  had  passed  to  the  defendant,  then  the  loss  would  have  fallen 
upon  him,  and  he  would  be  liable  to  pay  for  the  lime  although  he  had 
never  received  it.  If,  on  the  contrary,  the  title  had  not  passed  to  the 
defendant,  but  was  retained  by  the  plaintiff,  then  the  risk  in  transit 
was  on  the  plaintiff,  and  he  cannot  recover  the  price  of  the  lime.  Joyce 
V,  Adams,  8  N-.  Y.,  291.  "We  think  the  undisputed  evidence  shows  that 
the  title  to  the  lime  was  retained  by  the  plaintiff  for  his  own  protection, 
and  that  it  was  only  to  be  delivered  to  the  defendant  upon  payment  of 
the  draft  attached  to  the  bill  of  lading. 

When  the  seller  ships  goods  "to  order  notify,"  and  draws  for  the  pur- 
chase money,  the  title  and  right  of  possession  to  the  property  is  reserved 
by  the  seller  until  the  draft  is  paid.  No  title  passes  to  the  buyer,  and 
any  loss  in  transit  must  be  borne  by  the  seller.  24  R.  C.  L.,  title  "Sales," 
sees.  306-310;  35  Cyc,  332-333;  Sims  v,  R.  R,,  130  K  C,  656. 

Affirmed. 


DAVIS,  Administbatob  of  L.  G.  DAVIS,  v.  NORTH  CAROLINA  SHIP- 
BUILDING (X)MPANY. 

(FUed  29  September,  1920.) 

1.  Employer  and  Employee— Master  and  Servant — Negligence— Vice  Prin- 

cipal— ^Direct  Orders — ^Defective  Appliances. 

Evidence  that  defendant's  employee,  acting  under  the  immediate  order 
of  his  superior,  and  defendant's  vice  principal,  went  beneath  a  heavy 
piece  of  timber  to  unfasten  it  so  as  to  be  drawn  by  defendant's  derrick 
crane  to  position,  with  evidence  that  by  reason  of  its  defective  condition 
the  crane  should  not  have  been  used  on  the  occasion  in  question,  is  suffi- 
cient to  take  the  case  to  the  jury  upon  the  question  of  the  defendant's 
actionable  negligence. 

2.  Employer  and  Employee^Master  and  Servant — Question  of  Employ- 

ment— ^Policy  of  Indemnity— Contracts — Evidence. 

Where  the  defendant  has  denied  that  the  plaintiffs  intestate  was  em- 
ployed by  him,  and  the  action  is  to  recover  damages  under  the  alleged 
negligence  of  the  defendant  as  the  employer  of  the  intestate,  it  is  compe- 
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tent  to  show  that  the  defendant  had  taken  out  a  policy  Indemnifying  it 
against  loss  for  personal  injuries  received  by  its  employees,  including  the 
intestate.    Clark  v.  Bonsai  cited  and  distinguished. 

8.  Contracts,  Written — Evidence— -Parol — Collateral  Matters. 

The  rule  excluding  parol  evidence  as  to  the  contents  of  a  written  con- 
tract does  not  apply  when  the  contract  Is  merely  collateral  to  the  issue, 
and  its  contents  Is  not  directly,  involved  therein,' and  is  not  the  subject- 
matter  in  dispute. 

Civil  action,  tried  before  Connor,  J,,  and  a  jury,  at  March  Term, 
1920,  of  Cabtbeet. 

The  action  is  to  recover  damages  for  death  of  plaintiff's  intestate, 
caused  by  allied  negligence  of  defendant  while  he  was  claimed  to  be 
in  defendant's  employment.  There  was  denial  of  employment  of  intes- 
tate, defendant  claiming  that  the  plant  and  enterprise,  at  the  time,  were 
under  control  of  United  States  Government.  There  was  also  denial  of 
any  n^ligence  on  part  of  defendant,  and  also  pleas  of  contributory  n^li- 
gence  and  assumption  of  risk. 

On  issues  submitted  the  jury  rendered  the  following  verdict : 

"1.  Was  the  plaintiff's  intestate  killed  by  the  negligence  of  the  defend- 
ant, as  allied?    Answer:  *Yes.' 

"2.  Was  Leslie  G.  Davis,  deceased,  at  the  time  of  his  death  employed 
by  the  North  Carolina  Shipbuilding  Company,  defendant?  Answer: 
TTes/ 

"3.  Did  the  plaintiff's  intestate,  by  his  own  negligence,  contribute  to 
his  own  injury?     Answer:  'No.' 

"4.  Was  the  death  of  plaintiff's  intestate  caused  by  injury  due  to  risk 
of  his  employment  voluntarily  assumed  by  said  intestate?  Answer: 
"So: 

"5.  What  damage  is  plaintiff  entitled  to  recover  of  defendant?  An- 
swer :  *$6,000.' " 

Judgment  on  verdict,  and  defendant  excepted  and  appealed,  assigning 
errors. 

Ward  &  Ward  and  M.  Leslie  Davis  for  plaintiff. 
J,  F,  Duncan  for  defendant 

Hoke,  J.  There  were  facts  in  evidence  tending  to  show  that  on  1 
March,  1918,  the  intestate  of  plaintiff,  with  other  employees  of  the 
shipbuilding  company,  were  engaged  in  removing  some  heavy  timber 
from  a  car  and  piling  them  on  the  ground  near,  by  means  of  a  derrick 
or  crane;  that  these  workmen,  at  the  time,  were  under  the  immediate 
supervision  and  direction  of  a  foreman  or  boss,  who  stood  towards  them 
in  the  relation  of  vice  principal,  and  that  the  derrick  crane  was  defective, 
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and  had  been  for  several  days;  that  in  attempting  to  remove  a  very 
heavy  piece  of  timber  from  the  car,  one  end  of  it  lodged  or  became 
fastened  in  some  way,  and  the  boss  ordered  the  intestate  to  go  in  under 
the  timber  and  push  it  free;  that  intestate,  a  young  man,  24  years  of 
age,  who  had  been  on  the  work  about  a  week,  proceeded  to  obey  the  order, 
pushed  the  timber  free;  the  derrick  failed  to  work,  and  the  timber  slid 
down  on  the  intestate  and  crushed  him  to  death.  There  was  ample 
evidence  of  negligence,  the  proximate  cause  of  the  killing,  imputable  to 
defendant,  both  in  the  condition  of  the  derrick  and  in  the  negligent  order 
of  the  vice  principal,  and  his  Honor  was  clearly  right  in  refusing  defend- 
ant's prayer  for  instructions  to  the  effect  that  if  the  jury  believed  the 
evidence  they  woidd  find  the  issue  as  to  the  principal  n^ligence  for 
defendant.  Thompson  v.  Oil  Co.,  177  N".  C,  279;  Howard  v.  Oil  Oo., 
174  K  C,  651 ;  Ridge  v.  R.  R.,  167  N.  C,  510. 

As  apposite  to  the  facts  presented,  it  was  said  in  Thompson's  case, 
supra:  "And  in  this  connection  there  are  numerous  decisions  to  the 
effect  that  the  general  directions  or  present  and  special  orders  of  a  boss 
or  higher  employee,  one  who  represents  the  employer  and  stands  towards 
the  workmen  in  the  position  of  vice  principal,  may  be  considered  as  a 
relevant  fact  when  it  is  one  from  which,  in  itself  or  in  connection  with 
the  attendant  circumstances,  the  fact  of  negligence  may  be  reasonably 
inferred.  Atkins  v.  Madry,  174  N".  C,  187;  Howard  v.  Oil  Co,,  174 
K  C,  651 ;  Howard  v.  Wright,  173  X.  C,  339 ;  Wade  v.  Contracting  Co., 
149  K  C,  177;  Holton  v.  Lumber  Co,,  152  N".  C,  68;  Nolle  v.  Lumber 
Co,,  151  N.  C,  76;  Allison  v,  R,  R.,  129  N.  C,  336;  Patton  v,  R.  R„ 
96  N.  C,  455. 

"Not  only  is  an  employer  supposed,  as  a  rule,  to  control  the  conditions 
under  which  the  work  is  done,  and  to  have  a  more  extended  and  accurate 
knowledge  of  such  work  and  the  tools  and  appliances  fitted  for  same,  but 
the  order  itself  given  by  the  employer  or  his  vice  principal  directing  the 
work  and  the  natural  impulse  of  present  obedience  on  the  part  of  the 
employee  are  additional  and  relevant  facts  to  be  considered  in  passing 
upon  the  latter's  conduct  in  reference  to  the  issue." 

It  was  chiefly  urged  for  error  that  the  court  admitted,  over  defend- 
ant's objection,  evidence  tending  to  show  that  the  shipbuilding  company 
had  taken  out  and  held  indemnity  insurance  in  reference  to  employees 
engaged  in  this  work,  citing  Clark  v.  Bonsai,  157  N.  C,  270,  in.support 
of  the  objection. 

It  is  true  that  in  Clark  v.  Bonsai  the  Court  decided  that  an  injured 
employee  could  not  maintain  an  action  for  negligent  injury  against  the 
insurance  company  on  an  indemnity  policy  as  ordinarily  drawn,  taken 
out,  and  held  by  the  employer  for  his  own  protection.  Applying  the 
principle,  it  has  been  held  in  several  such  cases  that  the  existence  and 
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contents  of  such  a  policy  is  not,  ordinarily  relevant  on  the  question  of 
damages,  or  on  the  issue  as  to  negligence,  but,  in  the  present  case,  the  de- 
fendant was  endeavoring  to  maintain  the  position  that  it  was  not  then  op- 
erating the  plant,  and  the  intestate,  at  the  time  of  the  occurrence,  was  not 
in  their  employment.  And  the  fact  that  the  company  had  taken  out 
and  then  held  indemnity  insurance  for  injuries  to  their  employees  was 
clearly  relevant  in  that  issue.  The  court  was  careful  to  restrict  the 
evidence  to  the  purpose  indicated,  and  the  exception  must  be  overruled. 
In  this  connection  it  was  earnestly  insisted  that  there  was  error  in  per- 
mitting witnesses  to  speak  of  the  policies  in  question  when  it  appeared 
that  they  were  in  writing  and  not  produced.  The  question  chiefly  perti- 
nent here  was  not  so  much  the  contents  of  the  policies  as  the  independent 
fact  that  such  policies  were  held,  but,  in  any  event,  the  policies  not  being 
the  subject-matter  in  dispute  between  the  parties  nor  their  contents 
directly  involved  in  the  issue,  they  do  not  come  within  the  rule  which 
excludes  parol  evidence  as  to  the  contents  of  a  written  paper  or  docu- 
ment. MUes  V.  Walker,  179  N.  C,  479-484;  Morrison  v.  Hartley,  178 
K  C,  618. 

Speaking  to  the  position  in  Miles'  case,  supra,  the  Court  said :  "Again 
it  is  objected  that  the  court,  over  defendant's  objection,  allowed  plaintiflF 
to  say  that  he  had  sublet  the  property  at  $50  per  month,  the  objection 
being  put  on  the  ground  that  this  sublease  was  in  writing,  but  as  held 
in  numerous  cases  on  the  subject,  the  rule  excluding  parol  evidence  of 
the  contents  of  a  written  paper  or  document  applies  only  in  actions 
between  the  parties  to  the  writing,  and  when  the  enforcement  of  obliga- 
tions created  by  it  is  substantially  the  cause  of  action,  it  does  not  prevail 
as  to  collateral  matters  though  they  may  be  relevant  to  the  inquiry." 

On  careful  consideration,  we  find  no  error  to  defendant's  prejudice, 
and  the  judgment  for  plaintiffs  is  affirmed. 

No  error. 


E.  R.  COATS  ET  AL.,  Administratrix,  v.  A.  E.  NORRIS  et  al.,  Administratrix. 

(FUed  29  September,  1920.) 

1.  Covrtfi — ^Discretion — New  Trials — ^Appeal  and  Error. 

A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  is  made  to  the 
discretion  of  the  trial  judge,  and  not  reviewable  on  appeal. 

2.  EYidence— 42aestions  for  Jury — Trials. 

Held,  in  this  case,  the  evidence  was  sufficient  to  be  submitted  to  the 
jury  on  the  issues  raised  by  the  pleadings. 

Walker,  J.,  dissenting. 
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Civil  action,  tried  before  Bond,  J.,  at  February  Term,  1920,  of 
Habnbtt. 

The  following  issues  were  submitted : 

"1.  In  what  sum,  if  anything,  is  defendant,  administratrix,  indebted 
to  the  plaintiflF,  Mrs.  A.  V.  Coats,  as  to  which  she  was  indemnified  by 
the  terms  of  the  bond  sued  upon  to  which  defendant's  intestate,  John  E. 
Wilson,  is  alleged  to  have  been  surety?  Answer:  *$2,348,  with  interest 
from  each  date  of  judgment  first  paid  in  making  up  said  amount.' 

"2.  In  what  sum,  if  anything,  is  defendant,  administratrix,  indebted 
to  the  plaintiff,  Mrs.  A.  V.  Coats,  administratrix  of  E.  R.  Coats,  as  to 
which  she  was  indemnified  by  the  terms  of  bond  sued  upon,  to  which 
defendant's  intestate,  John  E.  "Wilson,  is  alleged  to  have  been  surety? 
Answer :  'Nothing.' " 

From  the  judgment  rendered  the  defendant,  E.  J.  Wilson,  adminis- 
tratrix of  John  E.  Wilson,  appealed. 

Young  &  Best  for  plaintiff, 

J,  F.  Wilson  and  Clifford  &  Townsend  for  defendant. 

Pbown,  J.  This  action  is  brought  to  recover  from  the  surety  on  a 
penal  bond  for  money  paid  out  by  the  plaintiff  and  allied  to  be  covered 
by  the  terms  of  the  bond.  The  evidence  tends  to  prove  that  E.  R.  Coats 
A.  V.  Coats  and  A.  E.  Norris  were  partners,  trading  as  the  Norris  Dry 
Goods  Company,  prior  to  23  May,  1910.  On  that  date  A.  E.  Norris  pur- 
chased the  interest  of  the  other  two  partners  in  the  assets  of  the  company, 
and  assumed  the  liabilities  of  said  company,  and  executed  a  bond  in  the 
sum  of  $5,000,  with  John  E.  Wilson  as  surety,  to  indemnify  and  hold  the 
two  Coats  harmless  against  having  to  pay  any  of  the  indebtedness  then 
outstanding  against  the  Xorris  Dry  Goods  Company.  The  complaint 
alleges  that  the  plaintiff,  A.  V.  Coats,  was  compelled  to  pay  $2,348  of 
indebtedness  which  the  said  N'orris  Dry  Goods  Company  were  owing 
prior  to  23  May,  1910,  and  seeks  to  recovei"  said  money  from  A.  E. 
Norris  and  his  bondsman,  John  E.  Wilson. 

There  are  only  three  assignments  of  error.  The  first  relates  to  the 
alleged  error  of  the  court  in  permitting  the  plaintiffs  to  introduce  as 
evidence  certain  judgments  upon  the  ground  that  there  was  no  evidence 
to  show  that  these  judgments  were  founded  upon  an  indebtedness  of  the 
Norris  Dry  Goods  Company  incurred  prior  to  the  execution  of  the  penal 
bond.     We  are  of  opinion  that  this  contention  cannot  be  maintained. 

It  is  useless  to  set  out  the  evidence  or  comment  upon  it.  The  issue 
was  presented  to  the  jury  in  a  very  clear  and  comprehensive  charge,  and 
has  been  found  for  the  plaintiff  with  abundant  evidence  to  support  the 
finding. 
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The  second  assigmnent  of  error  is  to  the  refusal  to  grant  the  motion 
to  nonsuit.  This  motion  was  properly  denied  for  the  reason  given. 
The  third  assignment  of  error  is  to  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial.  This  is  a  matter  within  the  sound 
discretion  of  the  judge,  and  is  not  reviewable  by  us,  as  has  been  held  in 
innumerable  cases. 

Xo  error. 

Waxkeb,  J.,  dissents,  because  there  was  no  sufficient  evidence  that  the 
judgments  were  based  upon  debts,  which  were  within  the  terms  of  the 
indemnity  bond. 


C.  A.  HAMILTON  v.  J.  B.  BENTON  and  J.  J.  EDWARDS. 

(Filed  29  September,  1920.) 

1.  Pleadings — Coimterclaims — ^Torts — Contracts — Statutes. 

In  an  action  by  the  principal  against  his  agent  for  conversion  or  em- 
bezzlement the  defendant  may  not  set  up  as  a  counterclaim  a  breach  by 
the  plaintiff  of  his  contract  to  assume  an  indebtedness  of  the  defendant, 
the  action  arising  in  tort  and  the  counterclaim  on  contract.    Rev.,  481. 

2.  NoTation —  Principal   and    Surety —  Mortgages —  Notes — ^Extension    of 

Time-— Contracts — ^Discharge. 

The  owner  gave  a  chattel  mortgage  upon  his  property  to  E.,  and  after- 
wards sold  the  property  to  plaintiff,  who  agreed  to  assume  the  mortgage 
without  the  consent  of  the  mortgagee,  and  afterwards  the  plaintiff  sold 
the  property  to  one  M.,  with  whom  the  mortgagee  E.  entered  into  a  written 
contract  extending  the  time  of  payment  of  the  mortgage  debt,  and  to 
foreclose  the  mortgage  then  past  due,  upon  certain  conditions  of  payment, 
resulting  in  foreclosure :  Heldy  the  mortgagor  and  the  plaintiff  were  dis- 
charged from  their  obligations  under  the  mortgage  by  the  agreement  of 
the  mortgagee  with  M.^  whether  regarded  as  a  novation  or  substitution 
of  M.  as  a  new  paymaster,  or  whether  they  be  considered  as  sureties. 

3.  Contracts— Novation — Substitution    of    Paymaster— Agreements— Evi- 

denced—Implied Contracts. 

A  contract  may  be  discharged  by  agreeing  to  the  substitution  of  a  new 
party  In  the  place  of  one  of  the  original  ones,  although  the  terms  of  the 
agreement  otherwise  remain  the  same;  and  such  assent  may  be  implied 
or  evidenced  by  circumstances  and  by  the  conduct  of  the  parties. 

Appeal  by  defendants  from  Cormor,  J,,  at  Fall  Term,  1919,  of  Lee. 

The  defendant,  J.  B.  Benton,  executed  and  delivered  to  defendant, 
J.  J.  Edwards,  a  chattel  mortgage  on  a  printing  press  outfit,  described 
in  the  record,  to  secure  a  certain  note ;  afterwards  Benton  sold  the  mort- 
gaged property  to  plaintiff,  who  agreed  with  Benton  to  assume  and  pay 
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the  Edwards  mortgage.  Edwards  did  not  consent  to  this  agreement. 
Later  plaintiff  sold  the  mortgaged  property  to  Mr.  McNeeley)  with  whom 
Edwards  entered  into  a  written  agreement  to  extend  the  time  fixed  for 
payment  of  the  debt,  and  to  postpone  foreclosure  of  his  mortgage,  which 
was  then  past  due,  upon  the  condition  that  McN'eeley  make  payments 
on  the  mortgage,  as  provided  in  the  agreement.  McNeeley  made  no 
payment,  and  ran  away.     The  property  was  sold  under  the  mortgage. 

This  action  was, originally  brought  by  plaintiff  against  J.  B.  Benton^ 
and  was  referred  to  "W.  H.  Weatherspoon,  Esq.  The  referee  found  that 
Benton  was  indebted  to  plaintiff  in  the  sum  of  $221.05,  and  that  plaintiff 
was  indebted  to  Benton  in  the  sum  of  $454.46,  for  the  Edwards  mort- 
gage, assumed  by  plaintiff  in  the  purchase  from  Benton.  At  August 
Term,  1919,  Lee  Superior  Court,  Judge  Connor  ordered  Edwards  to  be 
made  a  party  defendant,  so  as  to  settle  the  equities  between  the  parties, 
which  was  done.  At  the  trial  of  this  case,  at  November  Term,  1919, 
Judge  Connor,  upon  the  pleadings  and  evidence,  submitted  to  the  jury 
the  issue  appearing  of  record,  as  to  the  indebtedness  of  Benton  to  Ed- 
wards on  the  note  secured  by  said  mortgage,  and  reserved  the  question 
of  law  arising  upon  the  agreement  between  Edwards  and  McNeeley. 
The  jury  answered  the  issue  according  to  Edwards'  contention,  finding 
that  Benton  was  indebted  to  Edwards  in  the  sum  of  $446.55.  The  judge 
set  aside  the  verdict  of  the  jury,  and  held,  as  matter  of  law,  that  the 
agreement  between  Edwards  and  McNeeley  (although  Benton  or  Hamil- 
ton was  not  a  party  to  it),  was  a  novation,  and  released  Benton  and 
Hamilton  from  the  original  mortgage;  and  thereupon  refused  to  sign 
the  judgment  tendered  by  the  defendants,  and  signed  the  judgment  ten- 
dered by  plaintiff,  which  is  as  follows : 

"This  cause  coming  on  to  be  heard,  and  being  heard,  upon  the  excep- 
tions filed  by  the  plaintiff  to  the  report  of  W.  H.  "Weatherspoon,  referee, 
heretofore  filed  in  this  cause,  after  hearing  and  considering  the  evidence 
and  argument  of  the  counsel,  the  court  doth  adjudge : 

"First.  That  the  plaintiff's  first  exception  be  sustained,  and  that  the 
second  exception,  the  finding  of  facts,  be  sustained,  ^and  that  said  second 
finding  of  facts  be  stricken  from  the  records,  and  that  no  finding  now 
be  made  in  lieu  thereof  (inserted  by  me,  George  W.  Connor,  J.),  and 
the  court  being  of  the  opinion  that  the  liability  assumed  by  C.  A.  Hamil- 
ton with  respect  to  the  Edwards  mortgage  mentioned  in  the  bill  of  sale 
was  as  grantor  to  hold  the  defendant,  J.  B.  Benton,  harmless  from  and 
by  reason  thereof,  and  it  further  appearing  that  a  final  judgment  with 
respect  thereto  cannot  be  rendered  binding  upon  all  parties  that  they 
may  be  concluded  thereby,  unless  J.  J.  Edwards  be  made  a  party,  it  ia 
ordered  that  J.  J.  Edwards  be  made  a  party  defendant;  that  procesa 
issue  to  bring  him  in ;  that  he  have  leave  of  court  to  file  pleadings  againjst 
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the  plaintiff  and  defendant,  either,  if  he  be  so  advised,  to  enforce  or 
have  determined  any  liability  claimed  by  him  by  reason  of  said  mortgage 
and  the  note  secured  thereby;  that  plaintiffs  and  defendants  have  leave 
of  court  to  file  such  pleadings  as  they  may  be  advised  for  such  purpose; 
and  it  appearing  that  the  plaintiff  Hamilton  has  offered  for  filing  such 
pleadings,  it  is  ordered  that  the  same  be  filed,  and  that  the  defendant 
Edwards  have  30  days  to  file  answer  thereto,  after  the  service  of  sum- 
mons, and  the  defendant  Benton  have  thirty  days  as  of  this  term  to 
answer  the  same.  It  is  further  ordered  that  no  costs  be  taxed  against 
the  defendant  Benton,  upon  the  trial  of  such  issue  as  may  be  raised 
thereby. 

"Second.  That  plaintiff's  exception  to  the  referee's  second  conclusion 
of  law  is  sustained,  and  a  finding  with  respect  to  the  matters  set  out 
therein  shall  hereafter  be  made,  based  upon  the  findings  of  a  jury  upon 
the  matters  of  fact  involved  therein,  and  necessary  to  a  decision  before 
any  conclusion  of  law  can  be  made. 

"Third.  The  exception  of  the  plaintiff  that  the  referee  erred  in  not 
holding  as  a  matter  of  law  upon  the  facts  found  that  J.  B.  Benton 
received  and  took  into  his  possession  as  agent  and  servant  of  the  plaintiff 
the  sum  of  two  hundred  and  twenty-one  and  5/100  dollars,  and  that 
he  had  failed  to  account  for  the  same;  that  the  plaintiff  is  entitled,  as 
a  matter  of  law,  to  have  judgment  against  the  person  of  the  defendant 
is  sustained,  and  the  court  holds,  as  a  matter  of  law,  that  the  plaintiff 
is  entitled  to  such  judgment.  Except  as  herein  noted,  the  findings  of 
facts  and  conclusions  of  law  of  the  referee  are  affirmed  and  adopted  by 
the  court. 

*T7pon  the  foregoing,  the  court  doth  further  adjudge  that  the  defend- 
ant, J.  B.  Benton,  is  indebted  to  the  plaintiff,  C.  A.  Hamilton,  in  the 
sum  of  two  hundred  and  twenty-one  dollars  and  five  cents,  with  interest 
thereon  from  1  October,  1914;  and  upon  the  return  of  an  execution 
therefor,  unsatisfied,  in  whole  or  in  part,  that  execution  issue  against 
the  person  of  the  defendant  according  to  law.  It  is  further  ordered  that 
execution  shall  not  issue  upon  the  foregoing  judgment  until  an  issue 
that  may  be  raised  between  the  parties  and  J.  J.  Edwards  shall  have 
been  determined,  and  that  the  question  of  costs  as  between  the  original 
parties  is  reserved  until  after  such  issues  may  have  been  tried.  It  is 
further  ordered  that  the  two  items  of  $25  each,  found  by  referee  to  have 
been  paid  to  Edwards  by  Benton,  shall  be  credited  to  Benton  in  final 
accounting  between  him  and  Hamilton." 

The  case  being  further  heard  afterwards,   the  judge  modified  the 

former  decree,  and  ordered  that  the  verdict  in  favor  of  Edwards  and 

against  Benton  be  set  aside,  and  held,  and  finally  so  adjudged,  that  the 

written  agreement  between  McNeeley  and  Edwards  released,  and  dis- 

6—180 
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charged,  both  plaintiflF  and  Benton  from  any  further  liability  on  Ben- 
ton's note  to  Edwards,  and  the  mortgage  securing  the  same,  rejected 
the  two  payments  of  $25  each  as  credits  on  the  mortgage  debt,  and  held 
that  they  are  not  proper  offsets  to  plaintiff's  claim,  they  having  been 
applied  to  the  Fisher  note,  and  that  plaintiff  is  not  indebted  to  Benton 
on  the  latter's  counterclaim,  or  in  -any  amount,  and  further  adjudged 
that  plaintiff  recover  of  Benton  $225.05,  with  interest  from  1  October, 
1914,  being  the  amount  wrongfully  converted  by  Benton  as  agent  of 
plaintiff,  and  that  execution  issue  on  said  judgment,  and  that,  upon  a 
return  thereof  unsatisfied  in  whole  or  in  part,  execution  issue  against 
the  person  of  Benton,  as  provided  by  law,  and  further  adjudged  the 
costs  of  the  action  against  Benton,  except  a  certain  amount  which  he 
adjudged  against  both  Benton  and  Edwards,  and  providing  that  upon 
payment  of  the  cost  adjudged  against  him,  Edwards  shoidd  be  allowed 
to  have  the  judgment  for  costs  against  him  and  Benton  assigned  to  some 
other  person  as  trustee  for  Edwards'  use  and  benefit,  as  the  law  directs. 
Defendants  appealed. 

■ 

•   Hoyle  &  Hoyle  for  plaintiffs. 
Seawell  &  Millilcen  for  defendant  Benton. 
E,  L.  Gavin  for  defendant  Edwards, 

Walkeb,  J.,  after  stating  the  case :  We  need  only  decide  a  few  ques- 
tions so  as  to  eliminate  the  immaterial  ones  from  the  case,  and  thus 
simplify  those  really  presented,  on  the  merits,  and  material  to  the  deci- 
sion of  the  case. 

First.  The  counterclaim  of  Benton  for  breach  of  contract  by  plaintiff 
Hamilton  is  inadmissible,  and  cannot  be  set  up  against  the  plaintiff's 
cause  of  action  for  the  conversion  or  embezzlement  of  Benton  as  plain- 
tiff's agent.  One  is  a  tort,  the  embezzlement,  and  the  other  is  a  contract, 
that  is,  the  assumption  by  plaintiff  of  the  debt  due  by  Benton  to  Ed- 
wards, which  is  evidenced  by  note,  and  the  breach  of  that  contract. 
They  were  two  different  and  distinct  transactions.  Both  did  not  "arise 
out  of  the  transactions  set  forth  in  the  complaint,"  nor  was  the  one  in 
contract  "connected  with  the  subject  of  the  action,"  but  they  were  for- 
eign to  each  other,  so  that  one  cannot  be  a  counterclaim  against  the 
other.  Rev.,  481;  Street  v,  Andrews,  115  N.  C,  417;  Bazemore  v. 
Bridgers,  105  N.  C,  191.  It  is  said  in  Smith  v.  Young,  109  K  C,  224: 
^'A  party  cannot  set  up  a  counterclaim  to  an  action  for  tort,  matters 
which  arise  out  of  a  contract  unconnected  with  the  transaction  sued  on." 

It  is  said  in  34  Cyc,  pp.  662  and  663 :  "In  actions  sounding  in  tort 
a  counterclaim  not  connected  with  the  subject  of  the  action  nor  arising 
out  of  the  transaction  forming  the  basis  of  the  plaintiff's  cause  of  action 
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will  not  be  allowed,  and  thus  counterclaims  disconnected  with  the  trans- 
actiou  sued  on,  or  with  the  subject  of  the  action  have  been  disallowed 
in  actions  for  conversion."  See,  also,  the  following  cases  to  the  same 
effect:  Scheunert  v.  Kaehler,  23  Wis.,  623;  Schaefer  v.  Empire  lAth. 
Co.,  28  N".  Y.  App.  Div.,  469;  51  N".  Y.  Suppl.,  104;  Chambers  v.  Lewis, 
11  Abbott's  Pr.  (N.  Y.),  210,  Aff.;  28  N.  Y.,  454  (16  Abbott's  Pr.,  433). 

Second.  It  can  make  little  or  no  difference  whether  Benton  and 
Hamilton  are  discharged  from  liability  upon  the  note  and  mortgage 
given  by  Benton  to  Edwards,  by  novation,  or,  in  other  words,  by  the 
substitution  of  a  new  and  sole  paymaster  under  the  agreement  between 
Edwards  and  McNeeley,  or  whether  they  or  either  of  them  is  discharged 
by  an  extension  of  time  for  payment  given  for  the  ease  and  accommoda- 
tion of  the  debtor,  and  to  the  prejudice  of  his  sureties — so  that  in  the 
end  they  are  discharged,  or  either  of  them  is  released.  Viewing  them 
as  sureties,  for  the  sake  of  argument,  when  Benton  sold  to  Hamilton 
he  became  surety  to  the  latter,  who  became  principal  debtor  to  the 
creditor,  Edwards,  if  Edwards  consented  thereto,  and  when  Hamilton 
sold  to  McNeeley,  he  became  surety  to  the  latter,  and  Benton  and  Hamil- 
ton were  entitled  to  the  usual  rights  of  sureties.  Edwards  could  not 
extend  the  time  of  payment  to  McNeeley  without  the  consent  of  Benton 
and  Hamilton,  or,  if  he  did  so,  they  were  discharged. 

It  could  have  been,  if  so  agreed,  that,  by  the  several  transfers  or  sales, 
a  new  paymaster,  or  principal  debtor  (McNeeley)  was  finally  substituted 
with  the  other  two  as  sureties.  Woodcock  v.  Bostic,  118  N.  C,  822;  32 
Cyc,  191  to  195.  But  if  this  had  been  so,  extension  of  time  for  payment 
or  performance  to  the  debtor,  under  a  binding  contract,  discharged  the 
surety,  unless  he  consented  thereto.  Smith  v.  Hays,  54  N.  C,  321; 
Thornton  v,  Thornton,  63  N".  C,  211;  Fitts  v.  Messich  Grocery  Co,,  144 
!N'.  C,  463.  But  there  was  no  such  consent.  The  reason  of  the  rule  is 
that,  where  there  are  sureties,  as  soon  as  a  debt  is  due  and  payable,  if 
the  principal  debtor  does  not  pay  it,  the  surety  may  pay  it  and  imme- 
diately sue  the  principal  for  money  paid  to  his  use.  If,  therefore,  the 
creditor  agrees  with  the  principal  debtor  in  such  manner  as  that  he  is 
bound  by  the  agreement  to  postpone  the  day  of  payment,  he  puts  it  out 
of  the  power  of  the  surety  to  pay  the  debt  and  sue  the  principal,  and 
he  thereby  puts  the  surety  in  jeopardy;  and  the  surety,  being  no  party 
to  the  new  contract  for  indulgence,  is  discharged  from  all  liability. 
Scott  V.  Harris,  76  N".  C,  205.  In  regard  to  this  principle,  32  Cyc,  at 
p.  191,  says :  "The  rule  is  well  settled  that  if  a  creditor  or  obligee,  by 
a  valid  and  binding  agreement,  without  the  assent  of  the  surety,  gives 
further  time  for  payment  or  performance  to  the  principal  debtor,  the 
surety  will  be  discharged.  And  where  two  persons  are  bound  for  the 
same  debt,  and  there  is  an  obligation  on  the  part  of  one  to  exonerate  the 
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other,  in  the  event  of  payment  being  enforced  against  Buch  other,  and 
this  is  known  to  the  creditor,  then  the  creditor  cannot  extend  th^  time 
of  payment  to  the  party  ultimately  liable  without  discharging  the  other 
debtor,  even  though  such  debtor  occupies  the  position  of  a  principal 
debtor  to  the  creditor,  as  where  debtors  become  sureties  by  another 
assuming  the  indebtedness."  See,  also,  Tuchy  v.  Woods,  122  Calif.,  665 ; 
Union  Stove,  etc,  Works  v.  Caswell,  48  Kansas,  689 ;  Steele  v.  Johnson, 
96  Mo.  App.,  147;  Long  v.  Patton,  43  Texas  Civ.  App.,  11;  Calvo  v. 
Davis,  73  N.  Y.,  211  (29  Am.  Reports^  130),  and  8  Hun.,  222.  The 
fact  is  that  the  mortgagee  (Edwards)  had  full  actual  notice  of  the 
relation  of  the  parties  when  he  dealt  with  McNeeley,  and,  besides,  he 
knew,  and  could  not  avoid  knowing,  that  Benton  was  the  original  debtor, 
and  he  also  knew  that  Hamilton,  with  whom  he  dealt  in  the  substitution 
of  McNeeley  as  debtor,  had  acquired  Benton's  rights.  He  acted  with 
his  eyes  open — ^no  man  had  better  knowledge  of  the  facts — and  he  de- 
liberately and  substantially  so  changed  the  original  contract  as  to  extin- 
guish all  claim  on  both  Benton  aijd  Hamilton  by  the  novation,  or  if 
they  had  remained  as  sureties,  the  extension  of  time  by  him  to  if  cNeeley 
would  have  discharged  them  as  such.  There  is  no  way  you  can  look  at 
the  case  without  concluding  that  Benton  and  Hamilton  are  no  longer 
liable  for  this  debt. 

But  we  are  of  the  opinion  the  judge  was  right  in  holding  that  Mc- 
Neeley  was  finally  and  fully  substituted  for  Benton  and  Hamilton  as 
sole  paymaster  and  debtor,  Benton  and  Hamilton  being  retired  as  sure- 
ties and  discharged  from  all  obligation  whatever.  This  is  the  correct 
view  of  the  facts,  but  whichever  way  is  given  {quacunque  via  data), 
whether  they  were  still  sureties  or  McN^eeley  became  the  sole  debtor,  they 
are  finally  acquitted  of  all  liability. 

Third.  A  contract  may  be  discharged  by  a  change  in  the  parties 
thereto ;  as  by  the  substitution  of  a  new  party  in  the  place  of  one  of  the 
original  parties  by  the  agreement  of  all,  although  the  terms  otherwise 
remain  the  same,  which  is  fully  discussed  in  Redding  v,  Vogt,  140  N".  C, 
662.  This  is  a  species  of  novation  by  assent  of  the  parties  thereto,  and 
may  exist  in  more  complicated  form  than  the  simple  form  of  which  the 
above  is  an  illustration.  Such  an  assent  may  be  implied,  and  such 
substitution  and  discharge  may  be  evidenced  by  circumstances  and  by 
the  conduct  of  the  parties,  showing  an  acquiescence  in  the  change.  It 
is  not  necessary,  so  long  as  they  all  finally  consent  in  time,  that  they 
should  all  consent  at  the  same  moment.  Elliott  on  Contracts,  vol.  1, 
sec.  1867,  citing  numerous  cases  to  sustain  the  text.  See,  also,  Lester  v. 
Bowman,  39  Iowa,  611,  citing  and  approving  Tatlock  v,  Harris,  3  T.  R., 
174,  and  Heaton  v.  Angier,  7  N.  H.,  387.  In  the  first  case  it  is  said : 
"In  neither  of  those  cases  was  there  an  express  agreement  to  discharge 
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the  first  debtor,  but  in  both  of  them  the  agreement  to  accept  another 
paymaster,  and  the  agreement  of  the  other  to  pay  eflFected  such  a  dis- 
charge.'* It  has  been  repeatedly  held  in  this  jurisdiction  that  a  firm 
agreement  to  accept  another  paymaster,  in  the  place  of  the  former  one, 
based  upon  a  consideration,  discharges  the  original  debtor,  whether 
principal  or  surety,  from  personal  liability.  Bamhardt  v.  Star  Mills, 
123  N.  C,  428;  Clark  on  Contracts  (2  ed.),  420.  Tested  by  these  stand- 
ards, the  transaction  may  have  amounted,  in  our  view,  to  one  form  of 
novation.  Benton  had  already  agreed  in  advance,  and  in  writing,  with 
Hamilton  that  the  latter  should  "become  solely  responsible  for  the  two 
claims.'*  Hamilton  procured  Edwards  to  execute  with  McNeeley  a 
written  agreement  by  which  Edwards  agreed  upon  McNeeley  as  his 
paymaster.  McNeeley  expressly  promised  to  pay  the  debt,  and  thereby 
mad^ himself  responsible  therefor;  and  Edwards  accepted  this  promise 
to  pay.  One  (that  is,  McNeeley)  promised  to  pay  a  certain  amount  in 
fixed  installments ;  the  other  accepts  this  promise  and  changes  thereby 
the  due  date,  and  postpones  the  maturity  of  the  debt  and  mortgage. 
This  discharged  Hamilton  and  Benton,  whether  by  reason  of  the  exten- 
sion of  time  for  payment,  or  by  the  substitution  of  a  new  and  sole 
principal. 

We  have  referred  to  some  of  the  facts  of  this  case,  as  now  presented, 
merely  to  illustrate  the  principles  which  controlled  the  final  decision 
of  it.  They  are  admitted,  or  practically  so,  at  least,  and  as  thus  put 
before  us  without  substantial  controversy  as  to  what  they  are,  we  con- 
clude that  they  authorize  Judge  Connor's  judgment. 

As  to  the  questions  of  law  reserved,  including  those  relating  to  the 
counterclaim  of  Benton  and  the  judgment  in  favor  of  Hamilton  against 
him,  the  decision  of  the  judge  thereon  is  approved.  The  counterclaim 
will  be  stricken  out,  and  the  judgment  in  favor  of  Hamilton  against 
Benton  will  stand,  and  process  to  enforce  it  will  be  issued,  as  ordered  by 
the  judge.     In  all  other  respects,  the  judgment  is  also  affirmed. 

The  case  is  remanded  with  directions  to  proceed  further  therein,  as 
ordered  by  the  court  below  in  its  final  judgment,  and  as  the  law  requires. 

No  error. 
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LEANBER  LEE  et  al.  v.  G.  M.  LEE  et  al. 
(Filed  29  September,  1920.) 

1.  Trespass — Estates — ^life  Estates — ^Evidence— Nonsuit. 

A  tenant  for  life  in  possession  of  the  lands  may  recover  nominal  dam- 
ages for  trespass  thereon,  and  a  motion  for  judgment  as  of  nonsuit  upon 
the  evidence  is  properly  disallowed. 

2.  Trespass — ^Evidenee— Admissions— -Survey— Court's  Supervision. 

Heldf  under  the  admissions  in  this  action  of  trespass,  a  certain  portion 
of  the  land  awarded  to  the  defendant  should  be  marked  under  the  super- 
vision of  the  court  to  avoid  future  litigation. 

Appeal  by  defendant  from  Connor,  J,,  at  the  November  Term,  1919, 
of  Harnett.  ^ 

This  is  an  action  to  recover  damages  for  trespass  on  land  by  entering 
thereon  and  cutting  valuable  timber  trees. 

The  plaintiff  allies  that  he  is  the  owner  in  fee  of  the  land  described 
in  the  complaint,  and  in  possession  of  the  same,  which  allegation  is 
denied  by  the  defendant. 

It  is  not  denied  that  the  plaintiff  was  the  owner  of  the  land  for  life 
at  the  commencement  of  the  action. 

At  the  conclusion  of  the  evidence,  the  defendant  moved  for  judgment 
of  nonsuit  on  the  ground  that  the  action  is  one  to  recover  damages  for 
injury  to  the  inheritance,  and  that  the  plaintiff,  as  life  tenant,  cannot 
maintain  the  action. 

The  motion  was  overruled,  and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Godwin  &  Williams,  Baggett  &  Mordecai,  and  C.  L.  Ouy  for  plaintiff. 
E,  F,  Young  and  Clifford  &  Townsend  for  defendant, 

Allen,  J.  There  is  authority  for  the  position  that  a  tenant  for  life 
may  recover  all  of  the  damages  to  the  inheritance,  but  this  does  not  seem 
to  be  the  prevailing  rule  {Rogers  v.  Atlantic  Company,  Anno.  Cases, 
1916,  c.  877,  and  note),  although  it  was  held  in  Wheeler  v.  Tel.  Co.,  172 
N".  C,  11,  that  one  in  possession,  nothing  else  appearing  as  to  title,  may 
recover  the  entire  damages  against  a  wrongdoer,  but  however  this  may 
be,  one  in  possession  may,  in  any  event,  recover  nominal  damages  for 
the  wrongful  entry  into  the  land,  although  he  suffers  no  substantial 
damage.    Frishee  v.  Marshall,  122  N.  C,  763. 

This  being  true,  the  plaintiff,  as  life  tenant,  can  maintain  this  action 
for  an  entry  upon  the  land  of  which  he  was  in  possession,  and  he  has  in 
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this  Court  waived  all  claim  to  recover  substantial  damages,  and  has 
agreed  that  his  recovery  of  damages  be  strfcken  from  the  judgment. 

The  pleading  is  sufficient,  as  it  not  only  alleges  title  but  possession,  but 
if  it  was  otherwise,  we  would  grant  the  motion  of  the  plaintiff  to  amend 
as  it  appears  to  us  the  action  has  been  tried  on  its  merits  and  the  defend- 
ant has  not  been  deprived  of  any  defense. 

The  judgment,  therefore,  will  be  affirmed,  except  the  recovery  of  dam- 
ages will  be  stricken  out,  and  it  will  be  further  modified  so  that  the 
plaintiff  will  not  recover  "that  portion  of  the  land  in  dispute  represented 
by  the  said  triangle  on  the  court  map,  which  is  included  in  the  defend- 
ant's cultivated  field,"  as  this  is  in  accordance  with  the  adijiission  of  the 
plaintiff  appearing  of  record. 

The  cultivated  field  covered  by  this  admission  ought  to  be  marked 
under' the  supervision  of  the  court,  so  that  future  litigation  may  be 
avoided. 

Modified  and  affirmed. 


J.  H.  JERNIGAN  et  al.  v.  L.  B.  EVANS  bt  al. 
(FUed  29  September,  1920.) 

1.  Estates — ^Husband  and  Wife— Life  Estates — ^Entireties— Wills. 

A  life  estate  held  by  the  testator's  son  and  his  wife  under  a  devise  made 
to  them  jointly,  holds  the  estate  in  entirety. 

2.  Wills — ^Estates — ^Remainders — Contingencies — ^Powers  of  Sale— Deeds 

and  Ck>nveyances. 

A  testator  devised  lands  to  his  two  sons,  J.  L.  and  J.  H.,  for  life,  and 
by  codicil,  added  the  name  of  the  wife,  upon  the  same  conditions  and  limi- 
tations, to  be  equally  divided,  then  to  their  children,  and  upon  the  con- 
tingency that  should  one  of  them  die  without  leaving  a  child,  then  to  the 
other  son  of  the  testator  for  life,  and  at  his  death  to  his  children,  and  to 
revert  to  the  testator's  general  heirs  should  the  grandchildren  die  without 
issue;  but  a  conveyance  by  the  grandchildren  would  "be  good"  in  the 
case  of  their  death  without  children.  Both  J.  L.  and  J.  H.,  the  two  sons, 
being  dead,  the  children  of  the  latter  and  the  grandchildren  of  the  testator, 
together  with  their  mother,  would  convey  the  purchaser  a  good  fee-simple 
title,  there  being  no  possibility  of  future  children  of  the  marriage  of  J.  H. ; 
and  that  the  clause  in  the  will  under  which  the  conveyance  was  made 
would  prevent  the  land  going  over  under  the  prior  clause  of  the  will. 

Appeal  from  Devin,  J,,  at  April  Term,  1920,  of  Bertie. 
PlaintiflFs  agreed  to  sell  certain  land  to  the  defendants,  who  refused 
to  comply  with  the  contract  because,  as  they  alleged,  the  title  conveyed 
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to  them  by  the  deed  tendered  is  defective.  If  the  title  is  good  and  inde- 
feasible, they  are  ready  and  willing  to  pay  the  purchase  money  and  take 
the  deed. 

The  question  as  to  the  title  arises  upon  the  construction  of  the  second 
clause  of  Mrs.  Sallie  D.  Honey's  will,  dated  25  Ifovember,  1885,  and 
the  codicil  to  the  will,  dated  15  March,  1892,  which  are  as  follows : 

"2nd.  I  loan  to  my  two  sons,  D.  L.  Jemigan  and  John  H.  Jernigan, 
during  their  lives,  all  the  real  estate  given  me  by  my  late  husband, 
Augustus  HoUey,  to  be  equally  divided  between  them  in  value,  and  after 
their  death  I  give  it  to  their  children  in  fee  simple,  except  in  case  of  * 
their  death  without  issue,  and  in  case  of  the  death  of  either  J.  L.  Jerni- 
gan or  Jno.  H.  Jernigan  without  a  living  child  at  his  death,  I  loan  the 
share  of  the  real  estate  of  the  one  dying  first  to  his  surviving  brother 
during  his  life,  and  after  his  death  I  give  it  to  his  children,  and  in  the 
case  of  the  death  of  my  grandchildren  without  children,  then  the  real 
estate  so  devised  and  given  to  them  shall  revert  or  come  back  to  my 
heirs  at  law;  but  in  the  case  the  real  estate  so  devised  or  given  to  my 
grandchildren  shall  be  sold  by  them,  the  title  conveyed  by  them  to  the 
purchaser  shall  be  good  in  case  of  their  death  without  children.  In  the 
division  of  my  real  estate,  I  desire  and  direct  that  Ashland,  and  the 
place  known  as  Gaskins,  be  allotted  to  D.  L.  Jernigan  as  a  part  of  his 
half  interest,  and  that  the  Hermitage  be  allotted  to  Jno.  H.  Jernigan  as 
a  part  of  his  half  interest.  The  fishery  known  as  the  Hermitage  fishery 
I  loan  to  them  jointly,  to  be  enjoyed  by  them  equally  and  alike,  and 
after  their  death  I  give  it  to  their  children  in  the  manner  the  other 
real  estate  is  given.'' 

"I  add  the  following  codicil  to  my  will:  The  share  of  my  estate 
which  in  my  will  I  have  given  to  my  son  John  H.  Jernigan,  I  give 
instead  to  the  said  John  H.  and  his  wife,  Lizzie  B.  But  I  impose  upon 
the  estate  in  the  hands  of  the  two  exactly  the  same  conditions  and  limita- 
tions which  I  imposed  on  the  same  in  the  hands  of  John  H.  Jernigan 
alone.  The  only  change  I  mean  to  make  by  the  codicil  is  to  add  Lizzie 
B.  Jernigan's  name  to  that  of  John  H.  Jernigan  whenever  in  said  will 
property  is  given  to  him." 

J.  H.  Jernigan  bought  the  interest,  other  than  his  own,  in  the  Hermit- 
age farm  and  fishery,  and  has  died  since  this  proceeding  was  begun. 

The  deed  which  was  tendered  to  the  plaintiffs  is  signed  by  L.  B.  Evans, 
Francis  Gilliam,  John  H.  Jernigan,  Elizabeth  B.  Jernigan,  Alexander 
Bell  and  wife,  Elizabeth  J.  Bell,  the  latter,  who  was  Elizabeth  Jernigan, 
being  the  only  child  of  John  H.  and  Elizabeth  B.  Jernigan.  It  is 
alleged  in  the  complaint  that  D.  L.  Jernigan  died  on  28  July,  1893,  and 
left  surviving  him  a  son,  George  C.  Jernigan,  and  a  daughter,  Sallie 
Jernigan  Mitchell,  wife  of  J.  R.  Mitchell,  who  claim  a  contingent  inter- 
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est  in  the  land,  under  the  will  of  Mrs.  HoUey,  as  her  heirs,  and  who  have 
been  made  parties  by  publication,  they  being  nonresidents,  living  in 
Washington,  D.  C.  Sallie  J.  Mitchell  is  the  nonresident  guardian  of 
George  Jernigan,  who  is  non  compos  mentis,  S.  W.  Kenney  has  been 
appointed  guardian  ad  litem  of  James  J.  Mitchell,  Dennie  Lewis 
Mitchell,  who  are  minors,  and  George  C.  Jernigan. 

The  court  being  of  the  opinion  that  plaintiffs  cannot  convey  a  good 
and  indefeasible  title  to  the  defendants,  L.  B.  Evan^  and  Francis  Gil- 
liam, dismissed  their  action  and  taxed  the  costs  against  plaintiffs,  who 
excepted  to  the  judgment  and  appealed. 

Wm,  Leigh  Williams  for  plaintijfs. 
Winston  £  Matthews  for  defendant. 

Walker,  J.,  after  stating  the  case:  We  do  not  understand  why  the 
plaintiffs  cannot  pass  a  good  title  to  the  defendants  Evans  and  Gilliam 
to  the  land  described  in  the  contract.  By  the  will  and  codicil,  the  land 
in  question  was  devised  to  J.  H.  Jernigan  and  his  wife  Lizzie  B.,  for 
their  lives,  and  they  held  by  entireties,  although  they  had  but  life 
estates.  Todd  v.  Zachary,  45  IN".  C,  286;  Jones  v.  Potter,  89  N".  C, 
220;  Simonfon  v,  Cornelius,  98  N.  C,  433.  They  held  the  land  just  as 
did  J.  H.  Jernigan  by  the  terms  of  the  original  will,  before  the  codicil 
was  added.  J.  H.  Jernigan  is  dead,  and,  of  course,  he  and  his  wife  can 
have  no  more  children.  The  deed  of  Mrs.  Jenigan,  and  her  daughter, 
Mrs.  Bell,  and  her  son-in-law,  Alexander  H.  Bell,  will  pass  a  good  title, 
unless  their  estate  is  affected  by  the  clause  devising  the  land  over  to  testa^ 
trix^s  heirs  provided  Mrs.  Bell,  her  grandchild,  should  die  without  chil- 
dren. But  this  cannot  be,  as  there  is  a  further  provision  that  a  sale  and 
deed  by  the  grandchildren  shall  be  sufficient  to  pass  a  valid  title  to  the 
purchaser"  in  case  of  the  grandchildren's  death  afterwards  without 
children.  This  language  is  very  plain  and  easily  understandable.  It 
can  have  but  one  meaning,  which  is,  that  though  it  is  provided  in  the 
will  that,  if  the  grandchildren  should  die  without  children,  the  land 
should  go  to  the  testatrix's  own  heirs,  yet  if  the  grandchildren  shall  have 
sold  and  conveyed  the  land,  the  purchaser  shall  acquire  a  good  title. 
This  would,  of  course,  prevent  the  land  from  going  over  under  the  prior 
clause  in  the  will. 

It  is  therefore  unnecessary  to  consider  or  discuss  the  other  question 
suggested  as  to  how,  if  at  all,  the  rule  against  perpetuities  may  affect 
the  question,  as  there  could  be  no  perpetuity.  The  further  limitation 
to  ulterior  devisees  would  be  cut  off. 

Our  opinion  is  that  there  was  error  in  the  ruling  and  judgment  of  the 
court,  which  is  reversed,  and  judgment  will  be  entered  in  the  court  below 
for  plaintiffs  accordingly. 

Reversed. 
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W.  W.  COLE  AND  WiFB,  ALICE,  v.  GEO.  E.  THORNTON. 

(Filed  29  September,  1920.) 

Estates  —  Estates   Tail —  Statutes—  Foe      Limltatioiis—  Contingendi 
Heirs  at  Law. 

An  estate  to  testator's  wife  for  life,  then  to  their  named  daughter  and 
her  children,  if  anj,  but  should  the  latter  die  leaving  no  children,  then 
to  the  heirs  at  law  of  testator's  wife.  The  wife  being  dead,  and  the 
daughter  being  her  only  heir,  and  there  never  having  been  children  born 
of  the  daughter,  the  latter  takes  an  estate  tail  converted  by  the  statute 
into  a  fee-simple  title,  and  should  she  never  have  children  she  would  take 
as  the  heir  at  law  of  her  mother;  and,  in  either  event,  her  deed  would 
be  a  valid  conveyance  of  an  absolute  fee-simple  title. 

Appeal  by  defendant  from  Devin,  J.,  at  the  August  Term,  1920,  of 
Johnston. 

This  is  an  action  to  recover  the  purchase  price  of  a  tract  of  land,  the 
defendant  refusing  to  pay  and  to  accept  the  deed  tendered  upon  the 
ground  that  the  plaintiffs  do  not  own  an  indefeasible  title  in  fee. 

The  plaintiff,  Alice  Cole,  claims  under  item  seven  of  the  will  of  W.  G. 
Telvington,  which  reads  as  follows: 

"Item  7.  I  give  and  devise  all  the  remainder  of  my  real  estate,  wher- 
ever  situate,  to  my  wife,  Mary  J.  Telvington,  during^her  natural  life; 
then  to  my  daughter  Alice  and  her  children,  if  any;  but  if  my  daughter 
Alice  die  leaving  no  living  issue,  then  to  the  heirs  at  law  of  ipy  wife^ 
Mary  J.  Telvington." 

It  is  agreed  by  the  parties : 

"1.  That  the  said  W.  G.  Telvington  was  the  owner  in  fee  of  the  above 
described  lot  at  the  time  of  his  death,  and  that  it  was  a  part  of  the  lands 
conveyed  by  said  item  seven  above  set  out. 

"2.  That  Mary  J.  Telvington  died  on ,  June,  1920,  and  that  Alice 

Cole,  one  of  the  parties  hereto,  is  the  same  person  named  as  ^my  daughter 
Alice  in  the  above  item  of  said  will,  and  that  she  is  the  only  child  and 
heir  at  law  of  both  W.  G.  Telvington,  deceased,  and  Mary  J.  Telvington, 
deceased ;  and  that  she  has  no  children,  and  has  never  had  any  child  or 
children." 

Judgment  in  favor  of  the  plaintiff,  and  defendant  appealed. 

Ed,  S.  Abel  for  plaintiff, 
Parker  &  Martin  for  defendant, 

Allen,  J.  The  doubt  that  arises  as  to  the  title  is  upon  the  contin- 
gency that  children  of  the  plaintiff  Alice  may  be  hereafter  born,  and 
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would  be  well  founded  if  the  devise  to  the  children  was  in  remainder  to 
take  eflFect  after  the  death  of  Alice,  as  "a  bequest  or  use  limited  to  the 
children  of  A.  after  an  estate  to  her  for  life  remains  open,  so  as  to  take 
in  all  the  children  she  mav  have  at  her  death."  Dupree  v,  Dupree,  45 
N".  C,  168,  approved  in  Powell  v.  Powell,  168  N.  C,  562. 

The  devise  is  to  "Alice  and  her  children,"  and  "As  early  as  the  time 
of  Lord  Coke,  it  was  held  in  Wild's  case,  6  Rep.,  17,  that  where  lands  are 
devised  to  a  person  and  his  children,  and  he  has  no  child  at  the  time  of 
the  devise,  the  parent  takes  an  estate  tail;  for  it  is  said  that  'the  intent 
of  the  devisor  is  manifest  and  certain  that  the  children  (or  issues) 
should  take,  and,  as  immediate  devisees,  they  cannot  take,  because  they 
are  not  in  rerum  natura;  and  by  way  of  remainder  they  cannot  take,  for 
that  was  not  his  (the  devisor's)  intent,  for  the  gift  is  immediate;  there- 
fore, such  words  shall  be  taken  as  words  of  limitation.'  But,  it  is  said 
in  the  same  case,  that  'if  a  man  devise  land  to  A.  and  his  children  or 
issue,  and  he  then  has  issue  of  his  body,  there  his  express  intent  may 
take  effect  according  to  the  rule  of  the  conunon  law,  and  no  manifest 
and  certain  intent  appears  in  the  will  to  the  contrary;  and,  therefore, 
in  such  case  they  shall  have  but  a  joint  estate  for  life.' "  Moore  v. 
Leach,  60  N.  C,  90. 

The  principle  that  an  estate  to  A.  and  her  children,  when  there  are 
children,  'S^ests  the  present  interest  in  them  as  tenants  in  conunon"  is 
affirmed  in  Candor  v.  Secrest,  149  N".  C,  205,  and  in  Cullens  v.  Cullens, 
161  W.  C,  344,  and  that  if  there  are  no  children,  that  A.  would  take  an 
estate  in  tail  at  common  law,  which  has  been  converted  into  a  fee  by 
statute,  in  SUliman  v.  Whitdker,  119  N".  C,  92;  Lewis  v.  Standi,  154 
N.  C,  326,  the  Court  saying  in  the  last  case :  "In  SUliman  v.  Whitdker, 
119  TS.  C,  92,  it  was  said:  'It  was  settled  in  Wild's  case,  6  Rep.,  17 
(3  Coke,  288),  decided  41  Elizabeth,  that  a  devise  to  B.  and  his  or  her 
children,  B.  having  no  children  when  the  testator  died,  is  an  estate  tail. 
If  he  have  children  at  that  time,  the  children  take  as  joint  tenants  with 
the  parent.  This  has  been  uniformly  held  in  England.'  The  late  case 
in  the  House  of  Lords,  Clifford  v.  Koe,  5  App.,  447,  was  cited,  which 
approved  Wild's  case,  opinions  being  delivered  seriatim  by  Lord  Chan- 
ceUor  Selborne,  Lord  Hatherly,  Lord  Blackburn,  and  Lord  Watson,  who 
unanimously  sustained  Wild's  case,  stating  that  'for  these  three  hun- 
dred years  it  has  been  the  uniform  nding  in  England.'  " 

This  being  the  correct  nde  of  construction,  and  it  being  kept  in  mind 
that  the  life  tenant,  Mary  J.  Yelvington,  is  dead,  and  that  no  children 
have  ever  been  born  to  the  daughter  Alice,  the  devise  would  read  to  "my 
daughter  Alice  in  fee,  but  if  she  die  leaving  no  living  issue,  then  to  the 
heirs  at  law  of  my  wife,  Mary  J.  Yelvington,"  and,  if  so,  if  children  are 
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bom,  she  has  the  fee,  and  if  there  are  no  children,  she  would  still  be  the 
owner  in  fee  as  the  only  heir  of  Mary  J.  Yelvington,  and,  in  either 
event,  can  convey  in  fee. 

We  are  therefore  of  opinion  the  deed  of  the  plain tiflFs  will  pass  a  good 
title. 

Affirmed. 


S.  A.  STARR  AND  Wife  v.  J.  L.  0*QUINN  and  Wife. 
(FUed  29  September,  1920.) 

1.  Arbitration — Notice— Evidence— Right  of  Party — ^Invalid  Award. 

A  party  to  an  a^eement  to  arbitrate  a  controversy  wherein  a  third 
person  shall  be  called  in  in  case  of  disagreement  of  the  two  selected  by 
the  parties,  is  entitled  to  notice  of  the  disagreement  and  the  selection  of 
the  third  person,  and  to  introduce  his  evidence;  and  where  he  has  been 
deprived  of  this  right  the  award  will  be  invalid. 

2.  Same— Trial  by  Jury. 

When  an  arbitration  has  been  entered  upon  by  the  parties  to  a  contro- 
versy, and  the  award  arrived  at  is  declared  invalid  by  the  court,  a  party 
thereto  may  not  rightfully  demand  that  the  matter  be  referred  to  the 
arbitrators  for  their  action,  or  complain  of  the  trial  by  Jury. 

8.  Same— Evidence— Declarations. 

A  statement  filed  by  a  party  before  arbitrators  as  to  the  amount  of  his 
damages  is  but  his  own  unsworn  declaration  or  statement  on  a  trial  by 
jury,  in  the  Superior  Court,  where  the  controversy  is  being  tried  after 
the  award  has  been  declared  invalid,  when  offered  as  substantive  evidence 
alone,  and  its  admission  as  such  is  reversible  error. 

Appeal  by  defendants  from  Bond,  J,,  at  the  May  Term,  1920,  of 
Wayne. 

The  defendants  leased  to  the  plaintiflFs,  for  five  years,  at  a  fixed  rent 
of  $660  a  year,  payable  in  monthly  installments  of  $55  each,  a  lot  in 
Goldsboro,  N".  C,  on  Ash  Street  and  Carolina  Avenue,  on  which  was 
standing  a  greenhouse  and  other  buildings  and  improvements.  It  was 
stipulated  that  upon  six  months  notice  from  the  defendants,  the  plaintiffs 
should  vacate  the  premises  and  surrender  them  to  defendants,  the  ques- 
tion of  damages  sustained  by  the  plaintiffs  to  be  determined  by  arbitra- 
tion, each  party  to  select  one  of  the  arbitrators,  and  in  case  of  disagree- 
ment between  them,  the  arbitrators,  they  to  select  a  third  person  as  an 
additional  arbitrator.  Notice  to  quit  was  given  by  the  defendants,  and 
plaintiffs  surrendered  the  premises  at  the  expiration  of  the  six  months. 
Arbitrators  were  selected  by  the  parties,  according  to  the  terms  of  the 
contract,  and  proceeded  to  hear  the  parties  and  their  witnesses,  and  to 
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assess  the  damages,  but  they  disagreed.  A  third  party  was  called  in, 
but  no  notice  of  his  appointment  was  given  to  the  defendants,  and  no 
notice  of  the  further  proceedings.  There  is  an  all^ation  that  the  arbi- 
trator selected  by  the  defendants  did  not  assent  to  his  appointment. 
An  award  was  made,  and  this  action  was  brought  to  enforce  it.  At  the 
trial  the  presiding  judge  held  that  the  award  was  invalid,  and  proceeded, 
without  apparent  objection,  to  try  the  case  by  a  jury  upon  the  following 
issues,  which  were  answered  as  stated  : 

"1.  Is  the  alleged  award  referred  to  in  the  comf^laint  in  this  cause 
valid  and  binding  on  the  parties?     Answer:  ^No.' 

"2.  What  damage,  if  any,  are  plaintiffs  entitled  to  recover  of  defend- 
ants because  of  having  to  remove  buildings  and  surrender  possession  of 
the  land  referred  to  in  the  complaint?     Answer:  '$2,152.'" 

The  defendants  moved  to  set  aside  the  award  and  recommit  the  case 
to  the  arbitrators,  which  motion  was  denied.  Defendants  excepted. 
They  then  moved  to  nonsuit  at  the  close  of  plaintiffs'  testimony,  and 
at  the  close  of  all  the  testimony.  This  motion  was  also  denied.  De- 
fendants excepted. 

The  plaintiffs  were  permitted,  during  the  trial,  over  defendants'  objec- 
tion, to  introduce  in  evidence  a  statement  of  his  damages,  which  had 
been  theretofore  filed  with  the  arbitrators,  and  in  which  he  stated  his 
damages  to  be,  in  his  opinion,  as  much  as  $3,698.     Defendants  excepted. 

The  plaintiff  testified :  "I  did  not  issue  any  papers  to  Mr.  O'Quinn 
of  the  time  and  place  of  meeting  of  the  arbitrators,  and  so  far  as  I  know 
he  had  no  notice  of  it,  and  did  not  appear  and  give  evidence.  I  filed 
with  the  arbitrators  the  statement  handed  to  me." 

The  court  instructed  the  jury  to  answer  the  first  issue  "No,"  and 
proceeded  to  charge  the  jury  as  to  the  damages. 

The  prayer  of  defendants'  answer  is  as  follows: 

"1.  That  the  award' made  by  the  arbitrators  be  set  aside. 

"2.  That  they  be  permitted  to  offer  evidence  and  be  given  the  oppor- 
tunity to  hear  the  evidence  and  contentions  of  the  plaintiffs,  and,  after 
hearing  the  contentions  of  both  parties,  that  a  jury  be  allowed  to  pass 
upon  the  issue  of  damages. 

"3.  For  the  costs  of  this  action,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper." 

/.  L,  Barham  and  Dickinson  &  Land  for  plaintiffs, 
J.  M,  Broughton  for  defendants. 

Walker,  J.,  after  stating  the  case:  The  defendants  were  entitled 
to  notice  of  the  appointment  of  the  third  arbitrator,  and  the  place 
where  the  case  would  again  be  heard,  and  to  an  opportunity  for  intro- 
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ducing  testimony  and  being  heard  in  the  case.  This  is  the  accepted 
principle  (Bray  v.  Staples,  149  N.  C,  89),  but  it  was  not  observed  in 
the  trial  before  the  arbitrators.  The  judge,  therefore,  was  right  when 
he  held  the  award  to  be  invalid,  and  he  was  also  right  when  he  proceeded 
to  try  the  case  upon  its  merits  with  a  jury,  and  refused  to  remand  the 
case  to  the  arbitrators.  The  defendants  asked  for  a  trial  by  jury  in 
their  answer,  and,  having  assented  to  the  same,  they  will  not  now  be 
heard  to  claim  that  they  were  entitled  to  a  trial  by  the  arbitrators,  taking 
thereby  two  chances  for  success  in  the  case.  This  rule  was  clearly  stated 
and  applied  in  Brown  v.  Chemical  Co.,  165  N.  C,  421. 

But  we  are  of  the  opinion  that  the  learned  judge  erred  in  admitting 
in  evidence  the  statement  of  his  damages  filed  by  plaintiff  with  the 
arbitrators.  It  was  not  used  to  corroborate  the  witness,  S.  A.  Starr, 
because  he  testified  to  nothing  requiring  corroboration,  nor  was  it  offered 
for  any  such  purpose.  The  record  merely  shows  that  plaintiff  offered 
the  statement  as  substantive  evidence  of  his  damages,  and  defendants 
interposed  an  objection,  which  was  overruled,  and  defendants  excepted. 
It  was  not  substantive  evidence  of  the  truth  of  its  contents,  but  merely 
an  unsworn  declaration,  or  a  statement  of  his  damages,  and  it  should 
not  have  been  permitted  to  be  introduced  as  evidence  to  establish  the 
quantum  of  the  plaintiffs'  damages^  it  not  being  competent  for  that 
purpose. 

This  is  sufficient  to  dispose  of  the  appeal,  and,  therefore,  we  need  not 
consider  the  other  questions,  and  especially  the  one  raised  as  to  the  rule 
for  assessing  plaintiffs'  damages,  as  it  may  not  be  presented  on  the  next 
trial  in  precisely  the  same  form  as  it  is  now.  If  we  should  express  our 
opinion  concerning  it,  we  may  find  hereafter  that  we  were  deciding 
hypothetically  upon  a  very  important  question,  and  only  have  "our  labor 
for  our  pains.''  We  may  refer,  without  expressing  any  opinion  upon 
the  matter,  to  Sloan  v.  Hart,  150  !N*.  C,  269,  where  a  somewhat  similar 
question  was  discussed. 

The  case  will  be  remanded  with  directions  for  a  new  trial  because  of 
the  error  indicated  by  us. 

New  trial. 
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GEORGE  EXUM  et  al.  v.  R.  E.  CHASE. 
(Filed  29  September,  1920.) 

1.  Courts— Jnrisdictioii— Clerks  of  Court — Statutes— Issues-^Proeession- 

iMkg — ^Title. 

When,  upon  answer  filed  In  a  processioning  proceeding,  the  clerk,  with- 
out objection,  transfers  the  cause  for  trial,  the  Superior  Court  acquires 
jurisdiction  under  Rev.,  614,  to  determine  the  matter,  and  a  motion  to 
remand  for  failure  of  the  defendant  to  raise  an  issue  as  to  title  is  prop- 
erly refused. 

2.  Same— Pleadings. 

A  denial  of  the  boundaries  of  the  land  in  a  processioning  proceedings, 
and  allegation  in  the  answer  of  title  to  a  strip  of  the  land  bj  adverse 
possession,  raise  an  issue  of  title  upon  which  the  clerk  should  transfer 
the  cause  for  trial  to  the  Superior  Court. 

S.  Courts— Jurisdiction — ^Waivei^— Processioning. 

Where  a  processioning  proceedings  has  been  transferred  for  trial  to  the 
Superior  Court,  and  set  for  triar  three  times  without  objection,  the  objec- 
tion that  an  issue  of  title  had  not  heen  raised  is  waived,  and  a  motion 
to  remand  to  the  clerk  is  properly  denied. 

4.  Issues — ^Processioning — Title— Appeal  and  Ihrroi^— EMdence. 

Objection  ihat  an  issue  as  to  title  had  not  been  submitted  to  the  jury, 
on  appeal  in  a  proceeding  to  procession  land  cannot  be  sustained  when 
the  party  so  objecting  has  tendered  no  issue  or  offered  any  evidence  as 
to  title. 

5.  Clerks  of  Court— Processioning — Transfer  to  Term — ^Entry— Order. 

An  entry  on  the  docket  by  the  clerk  that  proceedings  to  procession  land 
had  been  transferred  for  trial,  in  term,  in  the  Superior  Court,  is  sufficient 
order  to  transfer  it. 

Appeal  by  defendant  from  Connor,  J.,  at  November  Term,  1920,  of 
Wayne. 

Processioning  proceeding  begun  before  the  clerk,  29  August,  1917,  and 
transferred  by  the  clerk,  6n  answer  filed,  March,  1918,  and  tried  by  jury 
November  Term,  1919,  who  found  the  boundary  to  be  as  claimed  by  the 
plaintiff.     From  judgment  thereon,  the  defendant  appealed. 

Dickinson  &  Land  and  J,  F,  Thomson  for  plaintiff, 
Langston,  Allen  &  Taylor  for  appellant, 

Clark,  C.  J.  When  the  cause  was  transferred  by  the  clerk  to  the 
trial  docket,  there  was  no  exception  noted.  The  cause  was  set  for  trial 
at  three  terms.  At  November  Term,  1918,  when  reached,  there  was  a 
motion  and  refusal  to  remand  upon  the  ground  that  no  issue  of  title  had 
been  raised  by  the  answer.     This  is  the  chief  point  raised  by  the  appeal, 


96  IN  THE  SUPREME  COURT.  [180 

Guano  Co.  v.  Bbtant. 

and  we  are  not  called  upon  to  decide  it,  for  even  if  not  waived,  Rev.,  614, 
provides  that  "Whenever  any  civil  action  or  special  proceeding,  begun 
before  the  clerk  of  any  Superior  Court,  shall  be  for  any  ground  whatever 
sent  to  the  Superior  Court  before  the  judge,  the  judge  shall  have  juris- 
diction," and  provides  further  that  he  may  proceed  to  try  the  case  in 
every  respect,  or  decide  it  upon  the  particular  point  involved. 

If  the  answer  raised  the  issue  of  title,  there  was  no  necessity  for  the 
statute,  and  if  the  answer  did  not  raise  such  issue,  it  was  competent  for 
the  judge,  under  the  statute,  to  retain  the  case  and  try  it,  as  he  did. 

Moreover,  in  this  particular  case,  while  it  is  true  that  the  defendant 
denied  the  boundaries,  as  alleged  in  the  complaint,  to  be  correct,  which 
made  the  issue  cognizable  in  the  processioning  proceeding,  the  defend- 
ant set  up  as  a  further  defense  that  there  was  a  strip  of  land  which  he 
claimed  by  adverse  possession.  This  raised  an  issue  of  title  as  to  land 
within  the  disputed  boundaries,  and  the  cause  was  properly  transferable 
to  the  Superior  Court  for  trial,  and  the  motion  to  remand  was  properly 
denied.  Rhodes  v.  Ange,  173  N.  C,  25;  WhitaJcer  v,  Garren,  167  N.  C, 
658;  Broum  v,  Hutchinson,  155  K  C,  205;  Davis  v.  Wall,  142  N.  C, 
452 ;  Woody  v.  Fountain,  143  K  C,  66. 

The  defendant  also  contends  in  his  brief  that  there  was  no  formal 
order  transferring  the  cause  to  the  Superior  Court  at  term.  We  think 
the  entry  on  the  clerk's  docket  was  sufficient,  but  if  not,  it  was  waived 
on  the  facts  of  this  case,  as  above  stated,  the  case  being  set  for  trial 
for  three  times  without  objection.  If  objection  had  been  raised  in  apt 
time,  the  judge  could  have  permitted  the  clerk  to  amend  the  order  nunc 
pro  txLnc. 

Only  one  issue  wes  submitted  by  the  court,  but  the  defendant  did 
not  tender  any  issues,  and  did  not  except  to  the  one  submitted,  and  he 
cannot  now  complain  that  no  issue  as  to  title  was  submitted,  especially 
in  view  of  the  fact  that  he  offered  no  evidence  to  support  his  allegations 
of  title. 

No  error. 


POCAHONTAS  GUANO  COMPANY  v.  W.  B.  BRYANT  and  T.  B.  ALMJN. 

(FUed  29  September,  1920.) 

Contracts,  Written — ^Parol  Evidence— Vendor  and  Porchaseiv— Damages— 
OonntercIaim-^Principal  and  Agent. 

The  defendant  sold  fertilizer  as  plaintiff's  agent  under  a  written  con- 
tract containing  the  statement  that  no  conflicting  verbal  promise  would 
be  recognized,  and  that  no  agreement  would  be  valid  and  binding  unless 
countersigned  by  an  officer  of  the  plaintiff  corporation.  The  action  is 
to  recover  upon  notes  given  for  the  sale  of  the  fertilizer:    Held,  there 
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was  DO  sufficient  eyidence  to  sustain  defendant's  counterclaim  for  damages 
for  failure  of  plaintiff  to  ship  a  carload  of  fertilizer  for.  his  own  pse 
subsequently  ordered,  which  the  plaintiff  promptly  declined,  and  which 
the  plaintiff's  agent  had  said  that  he  would  see  that  the  defendant  would 
get  it 

Appeal  by  plaintiff  from  Devin,  J.,  at  Jtily  Tenn,  1920,  of  Lee. 

The  plaintiff  sued  to  recover  the  balance  due  on  a  note  dated  28  June, 
1917,  which  was  given  in  renewal  for  three  notes  previously  executed 
by  the  defendant  for  fertilizer  consigned  to  him  for  sale  as  agent  during 
the  spring  of  1916.  The  account  fell  due  that  fall  when  Bryant  exe- 
cuted said  threiB  notes  in  settlement.  He  testified  that  he  had  sent  these 
three  notes  in  a  letter  claiming  that  they  were  sent  without  prejudice 
to  his  right  to  recover  damages  for  an  alleged  breach  of  a  verbal  con- 
tract made  with  him  by  a  salesman  of  the  plaintiff  to  ship  him  another 
carload  of  fertilizer  for  his  own  use,  by  reason  of  the  failure  to  do  so  he 
had  sustained  damages  to  his  crop. 

After  demand  had  been  made  for  the  payment  of  the  three  notes  given 
to  the  plaintiff  the  defendant  asked  for  further  indulgence,  and  gave  a 
single  note  of  $896.02  on  28  June,  1917,  for  the  entire  amount  with  his 
brother-in-law,  the  defendant  Allen,  as  surety.  At  the  execution  of  this 
note  Bryant  made  no  claim  of  any  sum  due  him  by  the  plaintiff.  There- 
after he  made  other  payments  in  1917  and  1918,  reducing  the  balance 
due  on  the  note  to  $330,  but  made  no  complaint  or  demand  on  the  plain- 
tiff for  any  alleged  damages  for  failure  to  ship  the  additional  carload 
of  guano  until  this  action  was  brought,  when  the  defendant  Bryant  set 
up  a  counterclaim  for  $1,000  damages.  Verdict  for  the  defendant  on 
the  counterclaim,  and  from  judgment  for  the  balance  in  favor  of  the 
defendant,  the  plaintiff  appealed. 

Seawell  &  Milliken  and  R.  H,  Dixon  for  plaintiff. 
Hoyle  &  Hoyle  and  Williams  &  Williams  for  defendants, 

Clark,  C.  J.  There  was  no  evidence  sufficient  to  go  to  the  jury  in 
support  of  the  counterclaim  set  up  by  the  defendant.  The  contract 
between  the  plaintiff  and  the  defendant  was  in  writing,  and  a  copy 
retained  by  the  defendant,  was  for  shipment  to  him  of  fertilizers  to  be 
sold  as  agent.  The  note  sued  on  by  plaintiff  was  for  balance  due  on 
that  transaction,  as  to  which  there  was  no  controversy.  That  contract 
contained  the  clause,  ^^o  verbal  promises  that  conflict  with  the  terms 
of  this  contract  will  be  recognized  by  this  company,"  with  a  further 
provision  that  any  agreement  would  not  be  binding  on  the  company 
until  countersigned  by  an  officer  of  the  company. 
7—180 
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Subsequently,  the  defendant  ordered  another  carload  of  fertilizer, 
which  he  testified  was  for  his  own  use.  He  testified  that  he  wrote  the 
company  several  letters,  to  which  they  replied  that  they  could  not  ship 
him  at  that  time ;  that  then  they  sent  one  of  their  agents  to  see  him,  who 
suggested  that  he  order  the  fertilizer  from  another  company  in  Wilming- 
ton, who  declined  to  ship  him;  that  he  then  told  the  agent  that  he  had 
30  or  40  bags  of  fertilizer  which  he  had  received  as  agent  still  on  hand, 
and  he  claimed  that  the  agent  told  him  to  sell  it  and  he  ^Vould  see  that 
he  got  another  carload."  On  the  other  hand,  he  put  in  evidence  telegram 
and  letter  from  the  plaintiff,  and  said  agent,  acknowledging  the  receipt 
of  his  telegram  and  letter,  but  stating  that  owing  to  prior  orders  the 
company  was  unable  to  accept  the  defendant's  order  for  another  carload. 
It  was  simply  a  case  where  the  defendant  ordered  a  carload  of  fertilizer, 
which  order  the  plaintiff  company  declined  to  accept  and  fill. 

There  was  no  evidence  that  it  was  in  the  scope  of  the  agency  of  the 
company's  representative  to  bind  it  to  ship  the  fourth  carload.  When 
he  reported  the  order  to  the  company,  both  the  company  and  the  agent 
promptly  notified  the  defendant  that  the  company  could  not  accept  and 
fill  the  order.  This  notification  was  prompt  and  was  received  by  him 
in  April,  and  he  was  not  misled  by  any  reliance  upon  his  order  being 
filled.  He  had  no  right  to  rely  upon  the  unauthorized  statement  of  the 
agent,  if  made,  that  if  the  defendant  sold  the  30  or  40  bags  which  he 
had  on  hand  for  sale  as  agent,  he  "would  see  that  a  carload  was  shipped 
to  the  defendant  for  his  own  use."  The  defendant  had  in  hand  the 
contract,  which  showed  that  no  agreement  was  binding  until  counter- 
signed by  an  oflScer  of  the  company,  and  both  the  company  and  the  agent 
promptly  notified  the  defendant  by  letter  and  by  wire  that  owing  to  the 
scarcity  of  fertilizer,  and  prior  orders,  his  order  could  not  be  accepted. 

It  was  error  to  refuse  the  plaintiff's  motion  to  nonsuit  the  defendants 
at  the  conclusion  of  all  the  evidence.  The  judgment  below  will  be 
corrected  by  letting  the  judgment  stand  in  favor  of  the  plaintiff  for  the 
amount  due  upon  the  note  sued  on  by  plaintiff,  as  to  which  there  is  no 
controversy,  and  by  striking  out  the  recovery  upon  the  counterclaim. 
To  that  end  the  cause  is  remanded. 

Error. 
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CITY  OF  GOLDSBORO  v.  T.  H.  HOLMBS  and  BBNA  HOLMES. 

(Filed  29  September,  1920.) 

Mimicipal  Oorporationfl— -Cities  and  TownEH—Condemnatioii— -Damages-* 
Removal  of  Houses— Special  Agreement. 

In  the  absence  of  statutory  provision  in  this  State  authorizing  it,  a 
municipal  corporation  may  not  condemn  the  owner's  land  for  a  city  street, 
and  require  him  to  move  a  dwelling  therefrom  onto  his  adjoining  land; 
and  it  is  necessary  for  the  city  to  acquire  and  to  compensate  the  owner 
for  the  house  as  well  as  for  the  land,  in  the  absence  of  a  special  agreement 

Appeal  by  plaintiff  from  Bond,  J.,  at  May  Term,  1920,  of  Wayne. 

This  was  a  petition  before  the  clerk  for  the  condemnation  of  land  for 
the  extension  of  a  street,  heard  by  the  judge  on  appeal.  The  defendants 
demurred  ore  tenus  to  the  coniplaint  upon  the  ground  that  it  failed  to 
state  a  cause  of  action  in  that  the  plaintiff  sought  to  condemn  the  land 
without  condemning  and  paying  for  the  building  situated  thereon,  which 
it  proposed  that  the  plaintiff  should  remove  from  the  lot  sought  to  be 
condemned.  His  Honor  sustained  the  demurrer,  and  the  plaintiff 
appealed. 

D.  C.  Humphrey  and  Dickinson  &  Land-  for  plaintiff, 
Langston,  Allen  &  Taylor  for  defendants, 

Clakk,  C.  J.  The  city  of  Goldsboro  is  seeking  to  condemn  a  strip  of 
land  50  feet  wide  for  the  extension  of  a  street.  On  this  strip  of  land 
is  located  a  large  two-story  dwelling-house  in  which  the  defendants  are 
living.  The  plaintiff  is  seeking  to  condemn  said  land  without  paying 
for  the  house  thereon,  which  it  proposes  that  the  defendants  may  remove 
from  the  premises. 

His  Honor  properly  adjudged  that  "The  plaintiff,  in  condemning  land 
for  public  use,  must  condemn  and  pay  for  the  same  as  it  is  found,  and 
it  has  not  the  authority  to  condemn  the  land  without  the  house."  In 
this  there  was  no  error. 

The  doctrine  of  the  cases  is  thus  summed  up  in  2  Lewis  Em.  Dom. 
(2  ed.),  sec.  248:  "The  legislature  may  authorize  the  taking  of  land 
without  the  building  or  trees  thereon,  but  in  such  case  the  measure  of 
damages  would  seem  to  be  the  value  of  the  whole  property  less  the  value 
of  the  buildings  or  trees  for  removal.  In  absence  of  express  authority, 
land  cannot  be  taken  without  the  buildings.  The  condemnor  must  take 
it  as  it  is."  It  has  been  held  in  many  cases,  "The  legislature  may  con- 
stitutionally provide  that  the  public,  in  taking  land  for  highways,  may 
take  the  buildings  on  the  land  absolutely,  or  require  them  to  be  moved 
back  if  the  owners  have  enough  land  left  for  that  purpose."  /S..  v. 
Hudson  County  (N.  J.),  17  L.  R.  A.,  787. 
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In  20  C.  J.,  590,  and  15  Cyc,  604,  the  law  is  thus  summed  up :  *1n 
the  absence  of  a  statutory  prohibition  a  dwelling-house  or  other  building 
may  be  taken  or  removed  under  the  right  of  eminent  domain  like  any 
other  species  of  real  estate;  and  the  legislature  may  provide  that  in 
taking  the  land  the  buildings  may  be  taken  absolutely,  or  that  no  interest 
in  the  building  shall  be  taken,  but  that  the  owner  may  be  compelled  to 
remove  them  off  the  part  taken,  in  case  he  has  land  left  upon  which  they 
may  be  removed."     Citing  cases  in  the  notes. 

In  this  case  the  owners  had  adjoining  land  upon  which  they  could 
have  removed  the  dwelling,  but  in  absence  of  any  provision  in  our 
statute  authorizing  the  condemnor  to  require  the  owner  to  remove  the 
building  back,  and  any  agreement  between  them  to  that  effect,  C.  S. 
2792;  we  think  the  law  is  correctly  stated  in  Paul  v.  Newark  (N,  J.), 
6  Am.  Law  Review,  576;  "A  house  wholly  within  the  lines  of  the 
proposed  street  must  (if  the  owner  so  wishes)  be  taken  and  paid 
for  in  full  by  the  city,  and  the  city  cannot  compel  him  to  remove  it  by 
paying  the  cost  of  the  removal  and  restoration,  even  although  the  owner 
has  immediately  adjacent  land  suflScient  to  accommodate  the  house.'* 
Our  statute  might  so  require,  but  it  has  not  been  so  enacted. 

Affirmed. 


A.  J.  DUNNING  V.  JESSE  A.  POWELL. 

(Filed  29  September,  1920.) 

Contracts— Options — Sales — Commissions— Auction   Sales— Consideration 
—Vendor  and  Purchaser. 

Plaintiff  took  an  option  on  defendant's  entire  tract  of  land  at  a  fixed 
minimum  price,  and  agreed  with  real  estate  agents  that  they  would 
divide  it  into  lots  to  be  sold  at  auction  within  the  option  period  on  com- 
mission to  the  selling  agents,  and  thereafter  contracted  with  the  defendant 
that  plaintiff  was  to  have  a  certain  sum  in  cash  and  a  certain  allowance 
on  any  lots  he  himself  should  purchase  at  the  agreed  sale.  He  bid  in  one 
of  these  lots,  and  the  sale  as  to  the  others  failed  for  lack  of  bidders. 
The  plaintiff  was  not  ready,  able,  and  wilUng  to  comply  with  his  bid :  Held, 
plaintiff's  compensation  was  conditioned  by  the  terms  of  the  contract,  upon 
the  success  of  the  sale  of  all  of  the  lots  in  the  entire  subdivided  tract  to 
be  taken  from  the  proceeds  of  sale  and  not  in  consideration  of  his  release 
of  his  option  within  the  stated  period,  and  he  cannot  recover  in  his  action. 

Appeal  by  plaintiff  from  Devin,  /.,  at  April  Term,  1920,  of  Hbkt- 

FOED. 

This  is  an  action  to  recover  upon  two  contracts  by  which  it  is  alleged 
that  the  defendant  agreed  that  upon  the  sale  of  his  land  at  auction. 
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plaintiff  was  to  receive  $2,000  in  casji,  and  a  credit  of  $4,000  on  any 
tract  of  land  which  the  plaintiff  might  buy  at  that  sale. 

The  jury  found,  upon  the  issues  submitted,  against  the  plaintiff  that 
the  land  was  not  sold  at  auction  prior  to  16  December,  1915,  and  that 
the  plaintiff  was  not  ready,  able,  and  willing  to  comply  with  the  terms 
of  the  sale. 

Thereupon  the  judge  directed  a  nonsuit,  and  the  plaintiff  appealed. 

Winston  &  Matthews  and  Oillam  &  Davenport  for  plaintiffs, 
T.  T.  Hicks  and  Stanley  C.  Winbome  for  appellees. 

Ci^^lbx,  C.  J.  On  26  October,  1918,  the  defendant  gave  a  30  days 
option  to  the  plaintiff  on  his  farm  in  Hertford  County,  supposed  to 
contain  750  acre9  at  the  price  of  $26,000,  of  which  $10,000  was  to  be 
paid  in  cash,  and  the  balance  on  time.  On  18  Ifovember,  1918,  the 
plaintiff  made  a  contract  with  Allen  Brothers  and  Fort  to  cut  the  farm 
up  into  lots  and  sell  the  same  at  auction,  on  a  commission  of  10  per  cent. 
Thereupon  the  plaintiff  and  the  defendant  made  this  other  contract 
reciting  that  the  defendant  had  given  to  the  said  plaintiff  an  option  at 
the  price  of  $26,000  on  the  Powell  farm,  "Ifow  the  said  Dunning  agrees 
that  he  will  take  $2,000  cash  on  the  day  this  is  sold  at  auction,  which 
shall  not  be  later  than  15  December,  1W8,  and  a  credit  of  $4,000  to  be 
used  on  any  tract  of  land  which  said  Dunning  may  buy  at  this  sale,  and 
in  consideration  of  this  money  and  credit,  said  Dunning  is  to  release  his 
rights  under  said  option,  but  the  said  option  is  to  be  extended  until  the 
day  of  the  sale,  and  the  option  will  remain  in  force  until  that  day,  but 
will  in  no  way  interfere  with  the  sale." 

The  land  was  laid  off  into  five  lots,  and  on  3  Dec^nber  was  put  up  at 
public  auction,  and  the  home  tract  of  85  acres  was  knocked  off  to  the 
plaintiff  at  the  sum  of  $13,252.50.  The  other  portions  of  the  land  could 
not  be,  and  were  not  sold.  The  plaintiff  seeks  -to  recover  $2,000  in  cash, 
alleging  that  this  was  paid  for  a  release  of  the  option,  and  that  he  was 
ready,  able,  and  willing  to  comply  with  the  terms  of  sale  of  the  home 
tract  on  that  day,  and  that  $4,000  should  be  credited  on  his  bid,  and 
asks  specific  performance. 

The  defendant  admitted  the  execution  of  said  contracts,  but  alleges 
that  when  the  second  contract  was  made  there  was  a  further  agreement 
that  the  $2,000  in  cash  and  $4,000  credit  were  conditioned  upon  the  land 
being  sold  at  a  minimimi  price  of  $35,000,  and  the  jury  have  found  that 
the  contemplated  sale  was  not  made,  but  fell  through,  and  further  that 
the  plaintiff  was  not  ready,  able,  and  willing,  at  the  sale,  to  complete 
his  purchase  of  the  only  lot  sold,  and  which  was  knocked  off  to  the 
plaintiff. 
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The  court  instructed  the  jury  "that  the  contract  contemplated  the  sale 
of  the  entire  tract  of  land,  all  of  it;  and,  therefore,  the  agreement  by 
Dunning  to  take  $2,000  in  cash  and  $4,000  credit  the  day  the  land  was 
sold  at  auction  would  mean  that  his  rights  under  this  contract  would 
accrue  only  in  case  the  land  was  sold,  all  of  it." 

The  court  is  of  the  opinion  that  the  construction  placed  by  his  Honor 
upon  the  contract  is  correct.  The  whole  transaction  was  based  upon 
the  sale  of  the  entire  tract,  which  has  not  been  made.  The  defendant 
did  not  agree  to  pay  the  plaintiff  $2,000,  but  the  plaintiff  agreed  that 
he  would  take  $2,000  out  of  the  proceeds  of  the  sale,  and  he  was  to  have 
a  credit  of  $4,000  on  any  tract  of  land  he  should  buy.  The  consideration 
to  the  defendant  was  the  sale  of  the  entire  tract  of  land.  That  has  not 
taken  place,  and  the  fund  out  of  which  the  plaintiff  agreed  to  receive 
$2,000  has  not  been  created.  The  jury  further  find  that  the  plaintiff 
was  not  ready,  able,  and  willing  to  complete  the  purchase  of  the  85  acres 
at  the  sum  bid  by  him.  The  transaction  was,  therefore,  never  completed 
which  would  have  entitled  the  plaintiff  to  receive  $2,000  cash  and  a 
credit  of  $4,000  on  any  land  bought. 

It  is  true  that  the  plaintiff  claimed  that  the  $2,000  was  to  be  paid 
for  a  release  of  the  option,  but  the  contract  did  not  so  express.  The  sale 
of  the  tract  of  land  was  the  condition  upon  which  the  plaintiff  was  to 
receive  $2,000  cash  "on  the  day  this  land  is  sold  at  auction,"  and  "a 
credit  of  $4,000*'  on  any  tract  of  land  which  the  plaintiff  might  buy  at 
the  sale,  and  upon  the  consideration  of  such  sale  of  the  tract  being  made, 
the  money  and  the  credit  were  to  be  allowed  the  plaintiff,  who  was  to 
release  his  option,  which  option  was  to  be  extended  until  the  day  of  the 
sale. 

The  sale  of  the  tract  not  having  been  made,  the  defendant  has  not 
received  the  consideration  for  which  the  plaintiff  was  to  receive  the 
$2,000  in  cash,  and  the  credit  of  the  $4,000  in  purchase  of  any  part  of 
the  land.  Upon  the  findings  of  the  facts  by  the  jury,  and  a  just  con- 
struction of  the  contract,  the  judgment  of  nonsuit  must  be 

Affirmed. 


J.  D.  SESSOMS  ET  AL.  V.  A.  G.  BAZBMORE  and  Wifb,  SYDNEY. 

(Filed  29  September,  1920.) 

Contract — Option  —  Description  of  Land  —  Evidence  —  Identification-— 
Equity— Specific  Performance. 

An  option  to  sell  the  owner's  only  farm,  described  therein  as  "my  farm/' 
for  a  certain  price,  within  a  specified  time  upon  the  payment  of  the  sum 
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named,  sufficiently  describes  the  land  to  admit  of  parol  evidence  of  identi- 
fication of  the  subject-matter  of  the  contract,  in  an  action  for  specific 
performance  by  the  purdiaser. 

Civil  action,  tried  before  Devin,  J.,  at  April  Term,  1920,  of  Hert- 

FOBD. 

The  action  is  for  specific  performance  of  a  written  contract  to  convey 
land,  duly  executed  by  defendant  and  his  wife,  the  pertinent  portions  of 
said  contract  being  in  terms  as  follows :  "I  do  hereby  agree  to  sell  my 
farm  to  Mr.  J.  D.  Sessoms  for  $7,000  any  time  within  30  days.  This 
the  3d  day  of  October,  1917.  If  he  pays  me  the  money,  me  and  my  wife 
will  make  him  a  deed,  or  to  whom  he  may  direct. 

A.  G.  Bazemobe.  . 

Sydney  Bazemoke." 

On  the  issues  presented  in  the  pleadings,  there  was  verdict  for  plain- 
tiff.    Judgment,  and  defendants  excepted  and  appealed. 

Rogers  &  Williams  and  Winston  &  Matthews  for  plaintiff, 
Roswell  C.  Bridger  and  Stanly  Winbome  for  defendants. 

HoKB,  J.  The  due  execution  of  the  contract,  including  the  privy 
examination  of  the  feme  defendant,  is  admitted  in  the  pleadings.  The 
tender  of  the  purchase  price  within  the  time,  and  the  plaintiff's  readi- 
ness and  ability  to  perform,  and  the  identity  of  the  land  claimed  as  the 
subject-matter  of  the  contract  are  also  clearly  established,  and  the  ques- 
tion presented  and  chiefly  argued  before  us  is  whether  the  language  of 
the  written  contract  is  sufficiently  definite  to  permit  the  reception  of 
parol  evidence  to  fit  the  description  to  the  property  claimed  as  the 
subject-matter  of  the  contract.  On  that  question,  the  decisions  of  our 
Court  are  in  full  support  of  his  Honor's  ruling  in  the  admission  of  the 
testimony  and  the  judgment  of  the  Superior  Court  is  affirmed.  Norton 
V.  STnith,  179  N.  C,  553;  Lewis  v.  Murray,  and  authorities  cited. 

No  error. 


MARY  MOORE  HOWE  et  al.  v.  DR.  W.  L.  HAND. 

(FUed  29  September,  1020.) 

WI119-— Afterbom  Children — ^Deeds  and  Conveyances — ^Purchasers — Stat- 
utes. 

A  wife  devised  her  lands  to  her  husband,  and  afterwards  children  were 
bom  of  the  marriage.  After  the  death  of  his  wife  the  husband  conveyed 
the  lands  in  question  to  the  defendant,  and  has  since  died.    No  provision 
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having  been  made  for  the  afterbom  children,  they  entered  suit  for  the 
lands  against  the  purchaser:  Held,  they  are  entitled  to  recover  tinder 
the  provisions  of  Rev.,  3145.  Flofmer  v.  FUmner,  160  N.  C,  cited  as 
controlling. 

Civil  action,  tried  before  Connor,  J,,  at  May  Term,  1920,  of  Cravbn, 
upon  the  following  issues : 

^'1.  Are  the  plaintiflFs  the  owners  and  entitled  to  the  possession  of  the 
property  described  in  the  complaint  ?    Answer :  TTes.' 

"2.  Is  the  defendant  in  the  wrongful  -possession  thereof  ?  Answer : 
TTes.' 

"3.  What  is  a  fair  rental  value  for  said  property  since  11  October, 
1918?     Answer : '$20  per  month.' " 

From  the  judgment  rendered  the  defendant  appealed. 

H,  C,  Tyler  and  D.  i.  Ward  for  plaintiffs. 
Moore  &  Dunn  for  defendant, 

Bbown,  J.  The  plaintiffs  are  the  infant  children  of  Elliott  Hampton 
Howe  and  his  wife,  Mary  Moore  Howe,  both  of  whom  are  dead. 

The  property  belonged  to  the  mother,  Mary  Moore  Howe,  and  was  de- 
vised by  her  to  her  husband,  E.  H.  Howe.  The  will  was  executed  before 
tlie  birth  of  the  children.  Elliott  Hampton  Howe,  after  the  death  of  his 
wife,  conveyed  the  property  to  the  defendant  Hand,  who  has  been  in 
possession  of  it  for  10  years  under  the  deed  of  E.  H.  Howe.  After  the 
death  of  their  father,  the  plaintiffs  bring  this  action  to  recover  the  land 
which  consists  of  three  lots  in  the  city  of  New  Bern",  under  sec.  3145  of 
the  Revisal.  This  section  reads  as  follows:  "Void  as  to  after-horn 
children.  Children  born  after  the  making  of  the  parent's  will,  and 
where  parent  shall  die  without  making  any  provision  for  them,  shall  be 
entitled  to  such  share  and  proportion  of  such  parent's  estate  as  if  he  or 
she  had  died  intestate  and  the  rights  of  any  such  after-born  child  shall 
be  a  lien  on  every  part  of  the  parent's  estate  until  his  several  share 
thereof  is  set  apart,"  etc. 

It  does  not  appear  that  Mary  Moore  Howe  made  any  provision  what- 
ever for  plaintiffs,  who  are  her  only  children. 

We  have  given  this  case  very  careful  consideration  because  of  its  very 
great  importance  to  the  defendant,  who,  it  seems,  has  paid  for  the  prop- 
erty and  been  in  possession  of  it  for  10  years.  We  are  unable  to  see  any 
distinction  between  this  case  and  that  of  Flarmer  v.  Planner,  160  N.  C, 
127.  The  facts  are  practically  the  same,  and  the  well  considered  opinion 
of  Mr.  Justice  Hoke  covers  the  matter  fully. 

It  is  the  misfortune  of  the  defendant  that  he  was  ignorant  of  the 
statute  and  of  its  effect  upon  the  will  of  Mrs.  Howe. 

The  judgment  is 

Affirmed. 
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In  re  FLONNIB  MAY  TART,  Administbatbix  op  P.  G.  A.  TART,  Deceased. 

(FUed  29  September,  1920.) 
Oift0— Causa  Mortis. 

A  death-bed  statement  by  a  dying  person  that  he  wanted  his  wife  to 
have  his  store  or  stock  of  merchandise,  with  something  vague  said  about 
her  haying  the  income;  that  when  his  wife  told  him  to  tell  a  bystander 
what  he  wanted  and  he  would  fix  it,  he  replied,  "I  have  waited  too  long," 
is  insufficient  to  evidence  the  intent  of  the  person  dying  to  transfer  the 
possession  by  delivery,  so  ad  to  make  a  gift  to  the  wife  causa  mortis. 
Askew  V.  Matthews,  175  N.  C,  187,  cited  and  applied. 

Pboceeding  before  Con/nor,  J.,  at  Fall  Term,  1920,  of  Habnett, 
upon  this  issue : 

*TOid  the  deceased,  P.  G.  A.  Tart,  in  his  lifetime  give  to  his  wife, 
nonnie  May  Tart,  the  store  property  described  in  the  papers  in  this 
proceeding?" 

The  court  held  that  the  administratrix  had  failed  to  show  title  to  the 
property,  rendered  judgment  for  the  defendants,  the  distributees,  and 
directed  a  distribution  of  the  proceeds  of  sale  of  the  stock  of  goods  in 
controversy,  together  with  the  other  personal  property  of  the  deceased, 
according  to  the  statute  of  distributions. 

The  widow,  Flonnie  May  Tart,  appealed. 

E.  F.  Young  and  Godwin  &  Williams  for  plaintiff, 
Clifford  &  Townsend  for  distributees,  defendants. 

Bbown,  J.  The  plaintiff  is  the  second  wife  and  widow  of  P.  G.  A. 
Tart,  who  died  in  spring  o^  1917  intestate,  leaving  defendants,  children 
by  his  first  wife,  his  heirs  at  law,  and,  together  with  plaintiff,  his  dis- 
tributees. 

The  plaintiff,  widow,  qualified  as  administratrix  and  filed  her  inven- 
tory of  his  personal  property,  which  consisted  for  the  most  part  of  a 
stock  of  general  merchandise,  inventoried  at  something  over  $3,000. 
The  widow  claims  the  stock  of  merchandise  under  what  she  alleges  to 
be  a  gift  from  her  husband  on  his  death  bed.  His  Honor  dismiss^  her 
claim  at  the  close  of  her  evidence  upon  the  ground  that  there  was  not 
sufficient  evidence  of  the  gift,  and  especially  of  the  delivery,  to  sustain 
her  claim. 

The  evidence,  in  its  most  favorable  light  to  the  claimant,  shows  that 
on  his  death  bed,  an  hour  or  so  before  his  death,  he  called  for  a  pencil 
and  stated  that  he  wanted  Flonnie  to  have  the  store  and  its  income ;  that 
he  said  something  about  income,  but  witness  could  not  understand  what 
he  said;  that  he  told  his  nephew,  Loftin  Tart,  that  times  were  critical 
uow  and  to  his  wife,  *1  want  to  make  you  a  right  to  the  store  property." 
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Witness  said  that  there  was  a  good  deal  of  his  talk  that  he  could  not 
catch  the  exact  meaning.  His  wife  told  him  to  tell  Loftin  Tart  what 
he  wanted  and  he  would  fix  it,  and  the  dying  man  said,  "I  have  waited 
too  late." 

There  is  abundant  evidence  signifying  that  the  intestate  deisired  his 
wife  to  have  the  stock  of  goods  in  the  store  building,  but  not  enough  to 
show  an  actual  or  constructive  delivery.  The  goods  were  not  present 
within  the  reach  or  vision  of  deceased.  There  is  nothing  in  the  evidence 
to  justify  a  finding  that  there  was  any  kind  of  delivery.  There  is  no 
declaration  or  other  evidence  upon  which  to  base  a  constructive  delivery. 

In  order  to  constitute  a  valid  gift  of  personal  property  there  must  be 
an  actual  or  constructive  delivery  with  the  present  intent  to  pass  title. 

As  said  by  Justice  Allen  in  his  instructive  opinion  in  Askew  v.  Mat- 
thews, 175  N".  C,  187 :  "Delivery  is  essential  to  a  gift  of  personal  prop- 
erty, whether  it  be  inter  vivos  or  mortis  causoL  This  means  passing 
over  the  property  with  intent  to  transfer  the  right  and  the  possession  of 
the  same."  Newman  v.  Bost,  122  N".  C,  524;  Wilson  v.  Featherstone, 
122  N.  C,  747 ;  Medloch  v,  Powell,  96  N.  C,  499 ;  Duckworth  v.  Orr, 
126  N.  C,  676,  approved  in  Patterson  v.  Trust  Co,,  157  K  C,  14. 

Affirmed. 


HUBERT  H.  BENSON  bt  al.  v.  B.  J-  BENSON  E!t  al. 

(Filed  29  September,  1920.) 

Descent  and  Distribution— Deeds  and  Conveyances — ^Warranty — ^Heira. 

A  paper-writing,  whether  operating  as  an  absolute  fee-simple  or  quitclaim 
deed,  with  covenants  of  title  against  any  claims  of  the  grantors  and  heirs, 
and  purporting  to  bar  them,  made  by  a  son  concerning  the  lands  of  his 
father  whom  he  predeceased,  cannot  deprive  his  own  children  of  their 
inheritance,  for  they  take  directly  from  their  .grandfather  as  his  heirs,  and 
not  as  the  heirs  of  their  own  father. 

Petition  for  partition,  in  which  issue  of  title  is  raised,  and  which 
was  heard  before  Bond,  J.,  at  April  Term,  1920,  of  Johnston,  upon  the 
following  agreed  facts : 

1.  That  J.  TJ.  Benson  died  intestate  in  Johnston  County,  North 
Carolina,  on  6  May,  1917. 

2.  That  said  J.  TJ.  Benson  was  seized  and  possessed,  at  the  time  of 
his  death,  of  a  certain  tract  or  parcel  of  land  lying  and  being  in  Banner. 
Township,  Johnston  County,  North  Carolina,  and  described  as  follows: 
Bounded  on  the  north  by  the  lands  of  C.  E.  Allen,  on  the  east  by  J.  A. 
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Lee,  on  the  south  by  Elizabeth  Phillips  and  J.  R.  McLamb,  and  on  the 
west  by  J.  P.  Adams,  containing  166  acres. 

3.  That  said  J.  TJ.  B.enson  was  the  father  of  nine  children,  to  wit : 
B.  J.  Benson,  J.  S.  Benson,  J.  W.  Benson,  N".  H.  Benson,  W.  Z.  Benson, 
Mrs.  Sarah  Edwards  (nee  Sarah  Benson),  Mrs.  Bettie  Thomas  (nee 
Bettie  Benson),  Mrs.  Lulti  C.  Allen  (nee  Lula  Benson),  Mrs.  Louie  Mc- 
Lamb  (nee  Louie  Benson). 

4.  That  J.  W.  Benson  .died  intestate  Johnston  County,  IsTorth  Caro- 
lina, prior  to  the  date  of  the  death  of  his  father,  to  wit :  on day  of 

^ ,  19 

5.  That  said  J.  W,  Benson  executed  and  delivered  to  iNT.  H.  Benson  a 
paper-writing  in  words  and  figures  as  follows,  to  wit : 

Statb  of  Nobth  Carolina — Johnston  County. 

Know  all  men  by  these  presents,  that  we,  J.  W.  Benson,  Preston 
Thomas,  and  Lula  E.  Benson  and  Bettie  C.  Thomas,  their  wives,  of 
Johnston  County,  State  aforesaid,  for  diverse  good  causes  and  considera- 
tions thereunto  moving,  and  more  particularly  for  two  hundred  eleven 
dollars  each,  amounting  to  four  hundred  twenty-two  and  no-100  dollars, 
received  of  N.  H.  Benson,  have  remised,  released,  and  forever  quit- 
claimed, and  by  these  presents  do  for  ourselves  and  heirs,  executors,, 
administrators,  justly  and  absolutely  remise,  release,  and  forever  quit- 
claim unto  the  said  NT.  H.  Benson,  and  to  his  heirs  and  assignees  forever, 
all  such  right,  title,  and  interest  as  we,  the  said  W.  J.  Benson,  Preston 
Thomas,  and  Lula  E.  Benson  and  Bettie  C.  Thomas,  their  wives,  have 
or  ought  to  have  in  or  to  all  that  piece,  parcel,  tract,  or  lot  of  land  lying 
in  the  county  and  State  aforesaid,  in  Banner  Township,  and  described 
as  follows: 

All  the  land  belonging  to  J.  TJ.  Benson,  bounded  as  follows :  On  the 
north  by  C.  E.  Allen,  on  the  east  by  J.  A.  Lee,  on  the  south  by  Elizabeth 
Phillips  and  J.  R.  McLamb,  on  the  west  by  J.  P.  Adams,  containing 
166  acres. 

"  To  have  and  to  hold  the  above  released  premises  unto  him,  said  N".  H. 
Benson,  his  heirs  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever,  so  that  we,  nor  either  of  us,  or  any  other  person  in  any 
name  and  behalf,  shall  or  will  hereafter  claim  or  demand  any  right  or 
title  to  the  premises  or  any  part  thereof.  But  they,  and  every  one  of 
them,  shall  by  these  presents  be  excluded  and  forever  barred. 

In  witness  thereof  we  have  hereunto  set  our  hands  and  affixed  our 
several  seals,  this  3  October,  A.  D.  1905. 

J.  W.  Benson.  [seal.] 

Lula  Benson.  [seal. 

Preston  Thomas.  [seal. 

Bettie  C.  (her  X  mark)  Thomas,     [seal." 
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The  question  presented  to  the  court  for  decision  is  whether  the  chil- 
dren of  J.  W.  Benson,  to  wit :  Hubert  H.  Benson,  Stella  Benson,  Mrs. 
C.  A.  Grubbs,  and  Rebecca  Benson  are  the  owners  of  or  are  entitled  to 
any  interest  in  said  (land)  owned  by  their  grandfather,  the  late  J.  U. 
Benson. 
.  This  1st  day  of  May,  1920. 

Judgment. 

,  This  cause  coming  on  to  be  heard  before  his  Honor,  W.  M.  Bond, 
judge  presiding,  at  the  April  Term,  1920,  the  Superior  Court  of  John- 
ston County,  and  heard  upon  agreed  statement  of  facts  filed  with  the 
papers,  and  after  reading  the  statement  of  facts  agreed  and  hearing 
counsel,  the  court  is  of  the  opinion  that  the  quitclaim  deed  executed  by 
J.  W.  Benson  and  wife  on  3  October,  1905,  to  N.  H.  Benson,  and  set  out 
in  agreed  statement  of  facts,  does  not  estop  the  petitioners  from  claim- 
ing their  interest  in  the  lands  of  J.  U.  Benson,  deceased,  their  grand- 
father, because  the  said  J.  W.  Benson  died  before  his  father,  J.  U. 
Benson,  and  the  court  being  of  the  opinion  that  the  petitioners  inherited 
said  lands  through  their  grandfather,  J.  U.  Benson,  and  not  through 
their  father,  J.  W.  Benson,  and  therefore  holds  it  a  matter  of  law  that 
the  said  petitioners,  Hubert  H.  Benson,  Stella  Benson,  Mrs.  C.  A. 
Grubbs,  and  Rebecca  Benson  are  the  owners  of  one-ninth  undivided 
interest  in  the  lands  of  their  grandfather,  J.  U.  Benson. 

And  this  cause  is  remanded  to  the  clerk  of  the  Superior  Court  of 
Johnston  County,  to  the  end  that  he  may  proceed  with  the  partition  of 
the  lands  as  prayed  for  in  the  petition. 

•  Douglass  &  Douglass  for  'plaintiffs.  . 
F,  H.  Brooks,  James  Ray  nor  and  Murray  Allen  for  defendants. 

Brown,  J.  We  think  the  learned  judge  rested  his  decision  upon  the 
correct  ground,  viz.,  that  plaintiflFs  do  not  take  any  estate  from  their 
father,  who  predeceased  his  own  father,  but  take  the  inheritance  by, 
direct  descent  from  their  grandfather,  J.  U.  Benson. 

The  deed  executed  by  J.  W.  Benson  and  set  out  in  the  case  was  exe- 
cuted by  him  prior  to  death  of  his  father,  J.  U.  Benson,  who  owned  the 
land  in  fee.  J.  W.  Benson  was  never  vested  with  any  estate  or  interest 
in  the  land  whatever,  for  he  died  before  his  father.  Therefore,  the 
plaintiffs  being,  after  J.  W.  Benson's  death,  the  heirs  at  law  of  J.  U. 
Benson,  took  the  land  as  heirs  of  the  grandfather,  and  not  as  the  heirs 
of  their  father. 

It  is  immaterial  whether  the  deed  from  J.  W.  Benson  to  N.  H.  Benson 
be  a  quitclaim  or  a  deed  of  bargain  and  sale  with  covenants  of  warranty. 
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it  constitutes  no  estoppel  on  plaintiffs,  as  they  do  not  claim  under  or 
through  him.     Mastin  v,  Marlow,  65  N.  C,  702 ;  Cak.  Lit.,  352-b. 

It  is  possible  the  deed  of  J.  W-  Benson  may  be  sufficient  to  have 
stopped  him  from  claiming  the  land  had  he  survived  his  father,  and 
the  land  descended  upon  him,  for  it  is  very  generally  held  that  a  con- 
veyance by  an  heir  apparent,  operating  through  its  covenants,  estops  him 
f^om  recovering  the  property  when  it  subsequently  descends  to  him, 
10  R.  C.  L.,  681,  sec.  9,  but  it  is  nowhere  held  that  such  deed  can  estop 
one  from  taking  the  property  who  does  not  claim  under  him. 

The  land  in  controversy  never  descended  upon  J.  W.  Benson,  and  he 
never  owned  any  estate  in  it.  It  descended  directly  upon  the  plaintiffs 
or  the  heirs  at  law  of  J.  IT.  Benson. 

That  is  the  broad  distinction  between  this  case  and  Hobgood  v.  Hob- 
good,  169  NT.  C,  485,  and  other  cases  cited  by  defendants. 

Affirmed. 


T.  M.  THOBiAS  and  Wife,  LAURA,  v.  COUNTY  OF  CARTERET,  UNITED 

States  fidelity  and  guaranty  company,  and  w.  ^.  mace, 

Administbat(«  of  ALONZO  THOMAS. 

(Filed  29  September,  1920.) 

Appeal  and  Error — tissue  Set  Aside— -Fragmentary  Appeal — ^Final  Judg- 
ment. 

Where,  in  his  discretion,  the  trial  judge  has  set  aside  the  verdict  on  a 
determinatiye  issue  of  several  issues  submitted  to  the  jury,  and  given  the 
several  parties  lieve  to  amend  the  pleadings  upon  which  to  try  the  issu- 
able matters,  an  appeal  from  his  action  is  a  fragmentary  one,  and  not 
reviewable  until  final  judgment  has  been  obtained. 

Civil  action,  tried  before  Connor,  J.,  at  June  Term,  1920,  of  Cab- 
TEBET,  upon  these  issues : 

•  "1.  In  what  amount,  if  any,  is  Thomas  Thomas,  trustee  of  the  court- 
house bond  sinking  fund,  indebted  to  Carteret  County?  Answer:  *$13,- 
236.49,  with  interest.' 

"2.  What  sum,  if  any,  is  Carteret  County  entitled  to  recover  of  the 
United  States  Fidelity  &  Guaranty  Company  as  surety  for  Thomas 
Thomas,  treasurer  of  Carteret  County?     Answer :  *No thing.' 

"3.  What  sum,  if  any,  is  Carteret  County  entitled  to  recover  of  Mace, 
administrator  of  Alonzo  Thomas,  deceased,  on  the  bond  of  Thomas 
Thomas,  trustee?     Answer:  '$5,000.' 

"4.  Were  the  note  and  mortgage  of  T.  M.  Thomas  and  wife,  Laura, 
executed  to  Thomas  Thomas  and  assigned  to  Carteret  County,  taken  and 
accepted  with  the  imderstanding  and  agreement  that  the  same  should 
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1)6  used  only  after  the  other  securities  held  by  the  county  for  Thomas 
Thomas,  trustee,  has  been  exhausted,  as  alleged  in  the  complaint?  An- 
swer; ^o.' 

"5.  What  sum,  if  any,  is  Carteret  County  entitled  to  recover  of  T.  M. 
Thomas  and  wife  on  account  of  the  note  for  $13,500,  secured  by  mort- 
gage assigned  to  said  county  by  Thomas  Thomas?     Answer: " 

There  was  motion  by  plaintiffs  to  set  aside  the  verdict  and  for  new 
trial.  Motion  refused.  On  plaintiff's  motion,  the  court  set  aside  the 
verdict  on  fourth  issue. 

Defendant  Mace,  administrator,  moves  judgment  of  the  court  on  the 
verdict.  Motion  denied.  Exception.  Judgment  tendered  by  defendant 
as  appears  in  the  record  refused ;  exception.  Verdict  as  to  fourth  issue 
set  aside;  defendant  excepts,  and  again  moves  for  judgment  on  the  ver- 
dict; denied;  exception. 

Defendant,  United  States  Fidelity  &  Guaranty  Company,  moves  judg- 
ment on  the  verdict ;  denied ;  exception ;  judgment  tendered ;  refused ; 
exception. 

Both  named  defendants  appeal  from  refusal  of  judgment  on  verdict. 
Notice  of  appeal  in  open  court.     Appeal  bond  fixed  at  $50. 

Whereupon  the  following  order  was  entered  by  the  court : 

Order  (at  June  Term,  1920). 

This  cause  coming  on  to  be  heard  upon  the  verdict  rendered  by  the 
jury,  the  plaintiffs  move  his  Honor  to  set  aside  the  verdict  for  errors 
to  be  assigned.     Motion  is  denied,  and  plaintiffs  except. 

The  plaintiffs  move  that  the  verdict  be  set  aside  on  the  fourth  issue. 
The  motion  is  allowed,  and  the  verdict  is  set  aside  as  to  the  fourth  issue 
in  the  discretion  of  the  court. 

This  cause  is  continued  to  the  end  that  such  further  issues  may  be 
tried  as  may  be  necessary  to  determine  the  rights  of  the  parties,  with 
leave  to  the  plaintiffs  to  file  within  thirty  days  any  reply  and  further 
pleadings  as  they  may  deem  necessary,  and  to  the  defendants  to  file  such 
further  pleadings  as  they  may  desire  within  60  days  thereafter.  De- 
fendants Mace,  administrator,  and  United  States  Fidelity  &  Guaranty 
Company  excepted  to  said  order,  and  again  move  for  judgment  on  the 
verdict;  motion  denied;  defendants  appeal. 

Ward  &  Ward  and  H.  S,  Ward  for  plaintiffs. 

C,  L,  Ahemeihy  and  M.  Leslie  Davis  for  Carteret  County  and  Davis, 
TreoLSurer. 

Julius  F.  Duncan  for  Mace,  administrator, 

J.  L,  Randleman,  D,  L.  Ward,  and  J,  F,  Duncan  for  United  Stages 
Fidelity  &  Guaranty  Company, 
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Bkown,  J.  We  are  of  opinion  that  this  appeal  is  premature,  and 
Tinder  the  rules  of  the  Court  it  must  be  dismissed  ex  mero  motu.  It  is 
well  settled  by  numerous  decisions  that  this  Court  will  not  entertain 
premature  or  fragmentary  appeals.  Cameron  v.  Bennett,  110  N".  C, 
77;  Milling  Co,  v,  Finley,  110  N.  C,  412.  In  the  last  case  it  was  held 
that  an  appeal  only  lies  from  a  judgment.  Taylor  v.  Bostic,  93  N.  C, 
415.  No  judgment  of  any  kind  appears  in  the  record.  Of  course  there 
are  cases  in  which  an  appeal  will  lie  from  a  refusal  to  sign  judgment 
upon  issues  that  have  been  found  by  the  jury,  but  this  is  not  one  of  them. 
His  Honor  in  his  discretion  set  aside  the  verdict  on  the  fourth  issue, 
and  continued  the  case  to  the  end  that  such  further  issues  may  be  tried 
as  may  be  necessary  to  determine  the  rights  of  the  parties.  The  court 
granted  leave  to  plaintiff  and  defendants  to  file  further  pleadings. 
There  was  a  motion  made  by  the  plaintiff  to  set  aside  the  verdict  on  all 
issues,  which  motion  was  refused,  and  the  plaintiff  excepted.  It  may 
be  that  the  plaintiff  desires  to  appeal  from  the  rulings  of  the  judge  upon 
the  trial  of  the  issues  which  have  not  been  set  aside.  They  cannot  do  so 
until  a  final  judgment  is  rendered.  The  cause  must  be  remanded  to  the 
end  that  the  order  made  by  his  Honor  be  carried  out,  and  a  final  judg- 
ment rendered.  The  costs  of  this  Court  will  be  paid  by  the  appellants 
Mace,  administrator,  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany. 

Dismissed  and  remanded. 


B.  A.  CRITCHER,  Trustee,  J.  B.  GILLIAM,  and  F.  M.  DUNSTON  v.  P.  A. 

BALLARD. 

(Filed  20  September,  1920.) 

1.  Bills  and  Notes —  Negotiable  Instmments  —  Covenants  —  Equities  — 
Statutes. 

The  character  of  a  promissory  note  in  the  hands  of  a  holder  in  due 
course  will  not  be  destroyed  or  impaired  by  the  mere  statement  thereon 
of  an  executory  contract  on  the  part  of  the  payer  growing  out  of  the 
transaction  in  which  it  is  given,  when  it  otherwise  complies  with  the 
requirements  of  paper  of  that  class ;  and  where  the  instrument,  given  for 
a  horse,  otherwise  complies  with  the  requirements  of  negotiability,  a 
certain  statement  of  warranty  of  the  horse  therein  will  not  admit  of  the 
application  of  any  equities  existing  between  the  original  parties  when  the 
instrument  Is  in  the  hands  of  an  innocent  purchaser  for  value  in  due 
course ;  and  the  principle  as  to  whether  such  person  were  put  upon  inquiry 
of  the  equity  of  the  matter  by  the  statement  he  had  made  upon  the  face 
of  the  instrument  has  no  application  to  transactions  of  this  character. 
Rev.,  2153. 
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2.  Bills  and  Notes — ^Negotiable  Instnunents— Title— -Bndorsemont. 

In  order  to  a  proper  negotiati<m  of  a  commercial  Instrument  payable  to 
order,  so  as  to  shut  off  equities  and  defenses  existing  between  the  original 
parties,  it  must  be  endorsed  by  the  holder,  or  by  some  one  for  him  duly 
authorized,  by  writing  the  name  of  the  holder  on  the  instrument  itself, 
usually  on  the  back  thereof,  or  on  some  paper  physically  attadied  thereto 
at  the  time  the  endorsement  was  made.    Rev.,  2178,  2198,  2206,  2212. 

8.  Same— Equity. 

Where  the  title  to  a  negotiable  instrument,  payable  to  a  certain  person, 
or  order,  has  not  been  transferred  to  a  purchaser,  by  endorsement,  the 
latter  has  acquired  only  an  equity  to  have  the  transaction  completed  by 
endorsement,  and  until  then  he  takes  subject  to  the  equities  existing 
between  the  original  parties. 

CrvTL  ACTION,  tried  before  Bond,  J.,  and  a  jury,  at  June  Special  Term, 
1920,  of  Martin. 

The  action  is  by  Gilliam  &  Dunstan,  claiming  to  be  holders  for  value 
in  due  course  of  a  promissory  note  for  $300  executed  by  defendant, 
P.  A.  Ballard,  to  one  O.  Ames. 

In  the  verified  complaint  of  plaintiff,  the  note  and  the  facts  pertinent 
to  the  acquisition  of  same,  by  Gilliam  &  Dunstan,  are  set  forth  as  fol- 
lows : 

$300.00.  WiLLiAMSTON,  NovembcT  17,  1915. 

On  or  before  the  1st  day  of  November,  1916,  I  promise  to  pay  to  the 
order  of  O.  Ames  the  sum  of  three  hundred  dollars,  with  interest  from 
date  till  paid,  at  6  per  cent  per  annum,  payable  annually.  For  value 
received.  The  payment  whereof  is  secured  by  a  deed  of  trust  .to  B.  A. 
Critcher,  trustee,  on  real  estate  and  personal  property  of  even  date  here- 
with. This  note  is  for  the  purchase  of  stallion,  and  said  Ames  warrants 
him  to  be  free  from  incumbrances,  and  that  he  is  solid,  sound,  and 
gentle,  and  work  anywhere.  P.  A.  Ballard,     [seal.] 

Endorsements:  Pay  to  J.  B.  Gilliam  and  F.  M.  Dunstan,  without 
recourse  to  me. 

Credits:     day  of ,  19 $ 

"2.  That  the  plaintiffs,  J.  B.  Gilliam  and  F.  M.  Dunstan,  are  pur- 
chasers for  value  of  said  note,  without  notice  of  any  equities  or  defense 
that  may  exist  in  favor  of  the  maker,  P.  A.  Ballard." 

In  the  answer  the  defendant  admits  the  execution  of  the  note  sued  on, 
denies  the  acquisition  for  value  by  Gilliam  &  Dunstan,  and  sets  up  a 
counterclaim  growing  out  of  breach  of  warranty  in  the  sale  of  horse 
referred  to  on  the  face  of  the  paper. 

The  following  issues  were  prepared  for  submission  to  the  jury : 

"1.  Was  there  a  breach  of  the  warranty  made  as  to  the  stallion  by 
O.  Ames,  as  alleged? 


N.  C]  FALL  TERM,  1920.  113 

Critcheb  v.  Ballabd. 

"2.  If  so,  what  damage,  if  any,  did  the  defendant  Ballard  sustain 
thereby  ? 

"3.  Did  plaintiffs  take  said  note  in  due  course,  for  value,  before 
maturity  and  without  notice  of  any  equities  existing  in  favor  of  defend- 
ant Ballard,  as  alleged?" 

On  the  hearing  the  execution  of  the  note  and  possession  thereof  by 
Oilliam  &  Dunstan  were  admitted,  and  therg  were  facts  in  evidence  tend- 
ing to  show  that  the  purchasers  of  the  note  had  acquired  the  same  for 
full  value,  and  before  maturity. 

His  Honor,  being  of  opinion  that  the  warranty  of  the  stallion  appear- 
ing on  the  face  of  the  note  did  not  destroy  or  impair  its  negotiability, 
charged  the  jury  that  if  they  believed  the  testimony  and  should  find  the 
facts  to  be  as  the  evidence  tended  to  prove,  they  would  answer  the  third 
issue  ^TTes,"  and,  in  that  case,  they  need  not  consider  the  first  and  second 
issues. 

The  jury  answered  the  third  issue  ^TTes,"  and,  thereupon,  judgment 
was  entercKi  for  plaintiffs  Gilliam  &  Dunstan,  the  amount  of  the  note 
reduced  by  proceeds  of  certain  personal  property,  sold  pending  litigation 
and  applicable  to  its  payment. 

Defendant  excepted  and  appealed,  assigning  errors. 

No  counsel  for  plaintiff, 
Dun/ning  &  Moore  for  defendant, 

Hoke,  J.  It  is  recognized  in  the  better  considered  decisions  on 'the 
subject  that  the  mere  statement  of  an  executory  contract  on  the  part  of 
the  payee,  growing  out  of  the  transaction  in  which  a  promissory  note  is 
given,  will  not,  of  itself,  and  without  more,  destroy  or  impair  the 
n^otiability  of  the  note  when  it  otherwise  complies  with  the  require- 
ments of  that  class  of  paper. 

The  question  was  presented  to  this  Court  in  Banh  v.  Hatcher,  151 
X.  C,  359,  where  defendant,  the  promissor,  sought  to  set  up  a  claim  for 
damages  for  breach  of  contract  in  the  sale  of  goods  by  sample,  and  it 
was  shown  that  the  bank  that  held  the  notes  by  endorsement  and  for 
value  before  maturity  was  aware  of  the  stipulations  of  the  executory 
contract  out  of  which  defendant's  claim  arose,  but  not  of  any  breach  of 
the  same,  and  it  was  held  that  the  counterclaim  was  not  available  as  ' 
against  the  bank.  After  referring  to  several  decided  cases  in  support 
of  the  position,  the  Court  cites,  as  controlling  on  the  subject  in  this 
jurisdiction,  the  section  of  the  negotiable  instrument  act  more  directly 
applicable,  to  the  effect  that  a  definite  promise  to  pay  is  not  rendered 
conditional  so  as  to  impair  negotiability  by  a  statement  of  the  "trans- 
action which  gives  rise  to  the  instrument."  As  said  in  Mayers  v.  Mc- 
8—180 
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Rimmons,  140  N,  C,  640-642 :  "This  statute,  enacted  in  1899  with  a 
view  of  introducing  some  uniformity  in  this  important  feature  of  the 
law-merchant,  is  in  the  main  only  a  compendium  of  established  custom 
concerning  negotiable  instruments  as  construed  and  applied  in  the  best 
considered  decisions  of  the  Courts,"  and  the  clause  in  question  here, 
sec.  2153,  and  the  cases  it  embodies  and  interprets,  is  in  full  support  of 
his  Honor's  ruling  that  the  negotiability  of  the  note  was  not  destroyed 
or  sensibly  impaired  by  reason  of  containing  a  statement  of  a  warranty 
on  the  part  of  Ames,  the  original  payee.  Bank  v.  Hatcher,  supra,  and 
cases  cited;  McKnight  v.  Parsons,  136  Iowa,  390;  Hakes  v.  Thayer,  165 
Mich.,  476;  Bla^h  v.  Bank,  96  Md.,  399;  Buchanan  v.  Wren,  10  Texas 
Civ.  App.,  560;  Jennings  v.  Todd,  118  Mo.,  296;  Cooper  &  Co.  v. 
Chicago  Trust  Co.,  131  111.,  569;  Calvert's  Daniels  on  Negotiable  In- 
struments, sec.  795-b. 

It  was  earnestly  insisted  for  defendant,  in  support  of  his  position, 
that  the  appearance  of  the  Warranty  on  the  face  of  the  note  was  sufficient 
to  put  a  prudent  man  on  inquiry,  and  that  he  should  be  charged  with 
knowledge  of  all  the  pertinent  facts  that  such  inquiry*  would  have  dis- 
closed, but  where  a  commercial  paper  has  been  properly  negotiated,  this 
principle  of  putting  a  prudent  man  upon  notice  is  not  the  rule  by  which 
the  rights  of  one  claiming  to  be  a  holder  in  due  course  shall  be  deter- 
mined. In  Smathers  v.  Hotel  Co,;  162  N.  C,  346,  in  which  section  2205 
of  the  negotiable  instrument  act  was  construed  and  applied,  the  Court 
held:  "That  to  constitute  notice  of  infirmity  of  a  negotiable  instru- 
ment, the  holder  or  transferee  for  value  before  maturity  must  have  had 
actual  knowledge  thereof,  or  of  such  facts  that  his  action  in  taking  it 
amounted  to  bad  faith  and  notice  that  would  put  a  reasonably  prudent 
man  upon  inquiry  is  insufficient." 

While  we  approve  his  Honor's  charge  in  the  respects  suggested,  we 
are  of  opinion  that  there  was  error  in  withdrawing  the  question  of  the 
breach  of  warranty  from  the  consideration  of  the  jury,  on  the  ground 
that  on  careful  perusal  of  the  record  it  appears  that  the  note  has  not  been 
properly  negotiated,  in  that  same  has  never  been  endorsed  by  the  payee, 
or  by  any  one  for  him,  and,  therefore,  the  plaintiffs,  Gilliam  &  Dunstan, 
cannot  maintain  the  position  of  holders  in  due  course.  In  various  sec- 
tions of  the  negotiable  instruments  act.  Rev.,  ch.  54,  and  authoritative 
decisions  construing  the  same,  it  is  contemplated  and  clearly  provided 
that  in  order  to  a  proper  negotiation  of  a  commercial  instrument,  paya- 
ble to  order,  so  as  to  shut  of!  equities  and  defenses,  as  between  the 
original  parties,  it  must  be  endorsed  by  the  payee,  or  by  some  one  for 
him,  duly  authorized,  and  this  endorsement  must  be  made  by  writing 
the  name  of  the  payee  on  the  instrument  itself  (usually  on  the  back  of 
same),  or  on  some  paper  physically  attached  thereto  at  the  time  of 
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endorsement  made.  Rev.,  ch.  54,  sees.  2178,  2198,  2206,  2212;  Midgette 
V.  Basnight,  173  N.  C,  18;  Banking  Co.  v,  McEachem  et  ah,  163  N".  C, 
333;  Mayers  v.  McRimmon,  140  !N".  C,  640;  Tyson  v,  Joyner,  139  N.  C, 
69.  In  section  2178  it  is  expressly  provided :  "That  an  instrument  is 
negotiated  when  it  is  transferred  from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  the  holder  thereof.  If  payable  to 
bearer,  it  is  transferred  by  delivery;  if  payable  to  order,  it  is  negotiated 
by  the  endorsement  of  the  holder,  and  completed  by  delivery."  And  in 
section  2198 :  *^here  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  endorsing  it,  the  transfer  vests  in  the 
transferee  such  title  as  the  transferer  had  therein,  and  the  transferee 
acquires,  in  addition,  the  right  to  have  the  endorsement  of  the  transferer. 
But  for  the  purpose  of  determining  whether  the  transferee  is  a  holder 
in  due  course,  the  negotiation  takes  effect  as  of  the  time  when  the  en- 
dorsement is  actually  made."  Without  such  endorsement,  the  cases 
uniformly  hold  that  the  holder  only  acquires  the  equitable  title,  and  his 
claim  is  subject,  as  stated,  to  the  equities  and  defenses  existent  between 
the  origiqal  or  prior  parties.  Bank  v.  McEachem,  supra;  Jenkins  v. 
Wilkinson,  113  K  C,  532. 

In  section  1  of  the  complaint,  which  purports  to  set  out  the  note  and 
all  entries  thereon  in  ipsissimis  verbis,  the  alleged  endorsement  is  given 
as  follows :  "Endorsements :  Pay  to  J.  B.  Gilliam  and  F.  M.  Dunstan 
without  recourse  on  me."  And  the  allegations  of  section  2  are  as  fol- 
lows :  "That  plaintiflF,  Gilliam  &  Dunstan,  are  purchasers  for  value  of 
said  note  without  notice  of  equities,"  etc. 

It  thus  appears  that  the  signature  of  the  payee  has  never  been  placed 
on  the  instrument  by  the  payee  or  by  any  one  for  him,  and  that  plaintiffs 
being  only  the  holders  of  the  equitable  title,  the  defense  set  up  in  the 
counterclaim  should  be  considered  and  determined. 

For  the  error  indicated,  there  must  be  a  new  trial  of  the  cause,  and  it 
is  so  ordered. 

New  trial. 


W.  B.  SMITH  V.  J.  L.  JACKSON  and  J.  S.  BAIL. 

(Filed  6  October,  1920.) 

Appeal  and  E}rror— Outlet  to  Lands — ^Adverse  User — ^Evidence— Title- 
Damages — ^Prejudicial  Error. 

Where  the  plaintiff's  testimony  tends  to  show  title  by  suflBclent  adverse 
user  to  a  way  across  defendant's  land  to  his  farm,  it  is  reversible  error 
for  the  trial  judge  to  admit  evidence  in  defendant's  behalf  as  to  the 
damages  caused  him  by  the  location  of  this  outlet,  and  that  he  had  opened 
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another  for  the  plaintifrs  use,  these  being  collateral  matters  to  the  ques- 
tion of  the  title  set  up,  and  irrelevant,  incompetent,  and  calculated  to  mis- 
lead the  jury,  to  the  plalntifTs  -prejudice. 

Civil  action,  tried  before  Kerr,  J,,  at  Spring  Term,  1920,  of  Lenoir, 
upon  this  issue  : 

"Is  the  plaintiff  the  owner  of  an  easement  entitling  him  to  use  the 
road  or  way  over  defendants'  land  described  in  the  pleadings  ?  Answer  : 
"No:  " 

From  the  judgment  rendered,  plaintiff  appealed. 

T,  C,  Wooten  for  plaintiff. 

Rcnise  &  Rouse  and  T,  I.  Sutton  for  defendant. 

Brown,  J.  This  action  is  brought  to  enjoin  the  defendants  from 
closing  up  a  right  of  way  over  the  defendants'  land.  The  plaintiff 
claims  to  be  the  owner  of  an  easement  entitling  him  to  use  the  road  over 
defendants'  land,  and  in  support  of  his  title,  plaintiff  offered  evidence 
tending  to  prove  that  the  lane  in  controversy  runs  from  his  farm  over 
the  def endafats'  land  to  the  public  road ;  that  from  where  the  lane  enters 
the  land  of  the  defendants  to  the  public  highway  is  about  100  yards, 
and  that  the  defendant  had  wrongfully  closed  it  up.  The  plaintiff 
offered  testimony  tending  to  prove  that  he  bought  the  place  where  he 
resides  40  years  ago,  and  that  the  lane  was  there  then,  and  that  it  was 
used  by  those  under  whom  he  claimed  for  40  years  before  plaintiff  pur- 
chased, as  a  way  out  from  his  plantation  to  the  public  road. 

Plaintiff  testified  that  when  he  went  in  possession  of  his  farm  he  used 
*  this  right  of  way  continuously  as  a  matter  of  right.  There  is  other  evi- 
dence tending  to  prove  that  the  plaintiff  is  the  owner  of  the  easement 
described  in  the  complaint. 

The  'assignments  of  error  relate  to  evidence  introduced  over  the  objec- 
tion of  the  plaintiff  tending  to  prove  that  the  right  of  way  was  injurious 
to  the  defendant's  land.  One  of  the  defendants  testified,  over  the  plain- 
tiff's objection,  that  he,  Jackson,  has  recently  purchased  the  land  over 
which  the  lane  ran,  and  that  he  closed  it  in  with  a  wire  fence  and 
ploughed  up  the  right  of  way. 

The  defendant,  under  objection,  was  permitted  to  testify  and  to  detail 
why  he  fixed  the  fence,  and  why  he  ploughed  up  the  right  of  way,  detail- 
ing that  the  lane  was  a  damage  to  his  land;  that  it  made  short  rows 
and  caused  washes,  and  that  this  shortened  the  route  from  Mr.  Smith's 
farm  to  the  public  highway.  That  he  had  built  a  new  outlet  that  was 
more  beneficial  to  his  farm,  and  also  one  over  which  Smith  could  reach 
the  public  highway. 
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The  ruling  of  the  learned  judge  permitting  the  introduction  of  such 
testimony  cannot  be  sustained.  The  evidence  offered  was  plainly  irrele- 
vant and  incompetent  and  calculated  to  mislead  and  prejudice  the  jury. 
It  was  the  title  to  the  easement  which  was  the  issue  to  be  decided,  and 
not  whether  it  was  injurious  to  the  defendants'  farm.  It  matters  not 
how  detrimental  the  lane  was  to  the  defendants'  land,  if  the  plaintiff 
had  acquired  title  to  the  use  of  that  lane  by  prescription  it  is  as  effective 
as  if  he  had  acquired  title  by  deed.  The  defendants  could  not  deprive 
him  of  his  easement  by  providing  another  outlet. 

New  trial. 


ALEX.   BURNETT  and  Wife  v.  DUNN  COMMISSION  AND  SUPPLY 

COMPANY. 

(Filed  6  October,  1020.) 

1.  Mortgages— Trusts— Powers  of  Sale — Wrongfiil  Sale— Damages. 

Where  a  mortgagor  or  trustee  In  a  deed  of  trust  of  lands  given  to  secure 
borrowed  money,  executes  a  power  of  sale  In  the  Instrument  after  the 
money  has  been  repaid,  the  Instrument  Is  void  and  the  attempted  sale 
thereunder  Is  Invalid,  and  the  mortgagor  may  ratify  the  sale  and  accept 
the  proceeds  thereof  In  settlement ;  or  maintain  an  action  to  set  the  sale 
aside  when  the  purchaser  Is  one  with  notice,  or  acting  In  repudiation  of 
the  sale,  or  sue  the  mortgagee  or  trustee  for  the  wrong  done  him  therein, 
and  recover  the  true  worth  of  the  property. 

2.  Same— -Equity — ^E^stoppel. 

When  the  mortgagee  or  trustee  In  a  deed  of  trust  to  secure  borrowed 
money  has  wrongfully  executed  the  power  of  sale  of  the  mortgaged  land, 
under  the  protest  of  the  mortgagor  that  the  money  has  been  repaid,  and 
thereafter  the  mortgagor  seeks.  In  his  action,  to  recover  the  true  value 
of  the  land,  his  merely  attending  the  sale  without  protesting  it  Is  not  alone 
sufficient  to  estop  him  In  equity  from  successfully  maintaining  his  action. 

Civil  action,  tried  on  appeal  from  the  recorder's  court  of  Dunn, 
N'.  C,  before  Bond,  /.,  and  a  jury,  at  February  Term,  1920,  of  Haenett. 

The  action  was  instituted  to  recover  $317,  alleged  to  be  due  plaintiff 
for  money  had  and  received  for  usurious  interest,  collected  by  defendant 
of  plaintiff,  and  damages  on  account  of  illegal  sale  of  land  under  a  mort- 
gage.    There  was  denial  of  liability  by  defendant. 

On  the  hearing  there  was  evidence  for  plaintiff  tending  to  show  the 
taking  of  usurious  interest  from  plaintiff ;  evidence  contra  by  defendant. 

There  was  also  evidence  of  plaintiff  tending  to  show  that,  in  1913, 
plaintiff  traded  with  defendant,  and,  to  secure  advances  of  money  and 
supplies,  had  executed  a  mortgage  on  two  unimproved  lots  in  or  near 
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Dunn  for  $74.65,  of  which  $15  was  usurious,  and  that  plaintiff  paid  off 
and  satisfied  said  mortgage  in  full  to  defendant;  that  later  defendant 
advertised  the  lots  under  a  power  of  sale  contained  in  the  mortgage, 
plaintiff  insisting  that  there  was  no  longer  anything  due,  and,  over 
plaintiff's  protest,  defendant  proceeded  with  sale  and  lots  were  purchased 
at  the  sum  of  $83  by  one  N.  A.  Bell,  a  third  party,  and  deed  therefor 
made  to  the  purchaser ;  that  the  said  lots,  on  day  of  sale,  were  reasonably 
worth  three  or  four  hundred  dollars. 

The  evidence  of  defendant  was  to  the  effect  that  said  mortgage  had  not 
been  paid,  but,  on  an  accounting,  there  was  a  balance  due  at  time  of 
sale  of  $40;  that  defendant  postponed  sale  once,  at  plaintiff's  instance, 
to  give  him  an  opportunity  to  procure  the  money ;  that  plaintiff  attended 
the  sale  and  said  nothing  in  protest  that  was  heard  by  bidders,  plaintiff 
testifying  that  he  had  failed  to  raise  the  money,  but  claimed  and  insisted, 
to  defendant,  there  and  at  all  times,  that  the  mortgage  had  been  satisfied. 

On  the  question  of  payment,  his  Honor,  among  other  things,  charged 
the  jury,  in  effect,  that  if  the  mortgage  had  been  paid  and  satisfied  by 
plaintiff  before  the  sale,  as  he  claimed,  he  could  recover  of  defendant 
on  the  basis  of  the  reasonable  value  of  the  lots,  no  matter  how  much 
more  that  was  than  the  amount  realized  at  the  mortgage  sale.  Defend- 
ant excepted. 

The  jury  rendered  the  following  verdict : 

"1.  Is  defendant  company  indebted  to  plaintiff  for  money  received  by 
defendant,  including  sale  of  lots  in  excess  of  sum  due  to  defendant  by 
plaintiff,  and  if  so,  in  what- amount?     Answer:  TTes,  $212.' 

"2.  Is  defendant  company  indebted  to  plaintiff  for  money  received 
from  plaintiff  by  said  company  by  way  of  charges  for  usury;  and  if  so, 
in  what  amount  ?     Answer :  *Yes,  $30.'  " 

Judgment  on  verdict,  and  plaintiff  excepted  and  appealed. 

E.  F:  Young  for  plaintijf. 

Clifford  &  Townsend  and  R.  L,  Godwin  for  defendant, 

Hoke,  J.  Under  the  charge  of  his  Honor,  the  jury  have  necessarily 
found  that,  prior  to  the  sale,  the  mortgage  had  been  satisfied,  and,  this 
being  true,  the  attempted  sale  thereunder  was  invalid.  Blake  ir.  Brough- 
ton,  107  N.  C,  220;  27  Cyc,  1396.  In  such  case  it  was  open  to  plaintiff 
to  ratify  the  sale  and  accept  the  proceeds,  or  settle  on  that  basis;  or  he 
could  maintain  an  action  to  set  the  sale  aside,  assuredly  so  as  against 
defendant,  and  one  purchasing  with  notice;  or,  acting  in  repudiation  of 
the  sale,  he  could  sue  the  trustee  or  mortgagee  for  the  wrong  done  in 
making  such  a  sale,  and  hold  him  liable  for  the  true  worth  of  the  prop- 
erty.    The  latter  course  has  been  pursued  by  plaintiff  in  the  present 


N.  C]  FALL  TERM,  1920.  119 

BuBNETT  V.  Supply  Co. 

action,  and  both  sound  principle  and  approved  precedent  are  in  support 
of  his  Honor's  ruling  on  the  question  presented.  Nance  v.  King,  178 
'R.  C,  574;  Poe  v.  Bright,  172  N".  C,  838;  Warren  and  Wife  v.  Susman, 
168  iN".  C,  467;  Rodgers  v.  Barnes,  169  Mass.,  179;  Froneberger  v. 
Lewis,  79  K  C,  426;  S.  c,  70  N.  C,  456;  19  R.  C.  L.,  616,  title,  '^Mort- 
gages,"  sec.  432;  Perry  on  Trusts  (6  ed.),  see.  843;  Jones  on  Mortgages 
(6  ed.),  sec.  1907. 

In  19  R.  C.  L.  it  is  said :  "And  a  mortgagor  may  elect  to  recover  full 
damages  on  account  of  the  unlawful  sale  of  the  land  under  a  power  of 
sale  in  the  mortgage,  when  there  was  no  default,  and  thus  ratify  the  title 
of  the  purchaser." 

And,  in  the  well  considered  case  of  Warren  v.  Susman,  supra,  where 
a  trustee  had  purchased  at  his  own  sale.  Associate  Justice  Walker  thus 
refers  to  the  principle  applicable :  "The  plaintiff  could  elect  to  have  the 
sale  set  aside  and  the  property  returned  to  the  trust  fund,  or  recover  of 
the  defendant,  who  had  sold  and  bought  at  the  same  time  in  breach  of 
his  trust,  the  value  of  the  land  where  the  trustee  insists  on  the  validity  of 
the  sale,  and  his  right  to  retain  the  property,  and  has  conveyed  it  to  a 
third  person,  whose  title  he  also  insists  is  unassailable;  otherwise,  the 
trustee  would  be  allowed  to  speculate  upon  his  trust  and  make  an  unfair 
profit  out  of  it,  which  will  not  be  tolerated  in  a  court  of  equity." 

Defendant  cites  and  relies  upon  the  case  of  Austin  v.  Stewart,  126 
!Nr.  C,  525,  as  a  decisive  authority  in  support  of  the  position  that  plain- 
tiff, on  the  present  adjustment,  is  restricted  to  the  amount  for  which  the 
property  sold  at  the  mortgage  sale.  In  that  case,  the  Court  held  that  an 
order  of  reference  over  defendant's  objection  could  not  be  maintained 
when  there  was  an  undetermined  plea  in  bar  appearing  in  the  record, 
and  in  sending  back  the  case  for  further  proceeding,  the  Court  adverting 
to  an  allegation  in  plaintiff's  Qomplaint,  "that  he  elected  to  affirm  the 
sale,"  laid  down  the  principle,  undoubtedly  true  as  a  general  proposition, 
that,  when  plaintiff  has  elected  to  aflSrm  the  sale,  he  must  settle  on  the 
basis  of  the  sale  price,  but  Austin  v,  Stewart  may  not  be  recognized  as 
authority  for  defendant  on  the  facts  of  this  record,  where  plaintiff,  in 
repudiation  of  the  sale,  seeks  to  recover  of  the  mortgagee  the  damages 
for  wrongful  transfer  of  his  property  to  a  third  person  under  color  of  a 
mortgage  which  had  been,  in  fact,  paid  in  full. 

It  is  urged  for  defendant  that,  as  plaintiff  was  present  at  the  sale  and 
made '  no  open  protest,  he  is  concluded  as  to  its  validity.  There  is  a 
wholesome  principle  in  our  law  to  the  effect  that  one  who  stands  by  and 
witnesses  in  silence  a  wrongful  sale  of  his  property,  under  circumstances 
that  call  on  him  to  speak,  will  not  afterwards  be  heard  to  impugn  the 
validity  of  the  sale  in  so  far  as  the  title  of  the  purchaser  is  concerned. 
The  position  depends  on  the  doctrine  of  equitable  estoppel,  that  under 
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certain  conditions  will  not  allow  an  owner  to  impeach  the  purchaser's 
title  when  the  latter  has  been  misled  to  his  hurt,  but,  on  the  facts  of  this 
record,  the  principle  has  no  place  as  between  the  plaintiff ,  and  the  de- 
fendant company,  the  evidence  showing  that  plaintiff,  an  ignorant  col- 
ored man,  merely  attended  a  sale  of  his  property,  made  over  his  protest ; 
that  he  said  or  did  nothing  at  the  sale  to  mislead  any  one;  has  insisted 
throughout  to  the  company  and  its  agents  that  the  mortgage  debt  has 
been  fully  paid,  and  has  established  his  claim  at  the  trial.  In  such  case, 
we  are  clearly  of  opinion  that  the  plaintiff,  as  against  the  defendant,  is 
entitled  to  a  settlement  on  the  basis  of  the  actual  value  of  the  property, 
and  the  verdict  and  judgment  to  that  effect  should  be  upheld. 

We  find  no  error  to  defendant's  prejudice,  and  the  judgment  for  plain- 
tiff is  afirmed. 

No  error. 


SALLIB  K.  ELMORE  v.  L.   A.  BYRD  and  FRED  R.  MINTZ. 

(Filed  6  October,  1920.) 

Election — ^Husband  and  Wife — ^Deeds  and  Conveyances— Statutes — ^Void 
Deeds. 

A  testator  devised  generally,  without  specific  description,  to  his  wife, 
among  other  things,  the  lands  of  which  he  should  be  seized  at  the  time  of 
his  death,  his  wife  having  previously  conveyed  to  him  certain  of  her  own 
lands  under  a  deed  void  for  the  lack  of  her  privy  examination  as  provided 
by  Rev.,  952,  and  the  want  of  her  special  examination  under  the  provi- 
sions of  Rev.,  2107.  She  qualified  as  executrix  under  the  will  of  her 
husband :  Held,  her  qualification  as  executrix  would  have  put  her  to  her 
election  were  this  equity  otherwise  applicable;  but  as  her  deed  to  her 
husband  was  void,  he  was  not  seized  of  this  land  at  the  time  of  his  death, 
and  the  right  of  election  was  not  within  the  terms  or  expression  the 
husband  had  employed  in  making  his  will,  as  none  of  her  land  was  devised 
by  him.    The  principles  of  the  equity  of  election  discussed  by  Walkkb,  J. 

Appeal  by  defendants  from  Devin,  J.,  at  August  Term,  1920,  of 
Wayne. 

The  plaintiff,  Sallie  K.  Elmore,  and  W.  S.  Elmore  were  married 
1  October,  1868,  and  lived  together  until  3  August,  1883,  when  the 
husband  died.  They  had  several  children,  some  of  whom  are  living, 
and  others  have  died,  leaving  children.  On  1  April,  1883,  she  conveyed 
to  her  husband  in  fee  by  deed,  consideration  being  love  and  affection 
and  one  dollar,  a  tract  of  land  in  Wayne  County,  .containing  one  hundred 
and  twenty-five  acres,  and  situated  on  the  south  side  of  the  Mount  Olive 
and  White  Hall  public  road.  This  was  all  the  land  she  owned.  Since 
the  death  of  her  husband,  Mrs.  Elmore  has  been  in  possession  of  the 
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land  so  conveyed  by  her.  It  is  admitted  tliat  she  is  tke  owner  of  the 
land,  the  deed  being  void,  as  she  was  not  privately  examined  as  provided 
by  law  (Rev.,  952,  nor  was  she  specially  examined,  Rev.,  2107),  unless, 
under  the  will  of  her  husband,  she  was  put  to  her  election  and  has  so 
exercised  it  as  to  have  lost  the  ownership  of  it,  which  has  passed  from 
her  to  others  by  the  terms  of  the  will. 

The  plaintiff,  Sallie  K.  Elmore,  has  contracted  to  sell  the  land  to  the 
defendants,  Byrd  and  Mintz,  who  are  ready  and  willing  to  comply  with 
the  contract  if  her  title  to  the  land  is  valid,  or  if  she  is  the  true  owner 
of  it,  which  they  deny,  and  allege  that,  as  they  are  advised,  she  has  lost 
her  right  and  title  by  electing  to  take  other  property  under  the  will,  the 
testator  having  devised  her  land,  or  a  remainder  therein,  to  others.  Her 
husband  in  his  will  devised  all  of  his  lands,  or,  to  use  his  language,  "the 
lands  of  which  he  was  seized,"  to  the  plaintiff  for  life,  for  the  support 
and  maintenance  of  herself  and  children,  with  remainder  to  his  children 
and  grandchildren  after  her  death.  He  also  bequeathed  to  his  wife  his 
personal  property  fordife,  upon  the  same  terms  and  conditions  as  the 
land.  Plaintiff  was  appointed  executrix,  and  duly  qualified  as  such 
after  the  probate  of  the  will. 

The  defendants  answered  the  complaint,  and  asserted  that  the  title  to 
the  land  was  not  sound  and  good,  as  plaintiff  had  elected  to  take  under 
the  will,  and  had  qualified  as  executrix,  and,  therefore,  that  the  title  to 
the  land  passed  to  the  children  of  the  testator  under  his  will  and  after 
her  death. 

The  parties,  after  this  case  was  heard,  agreed  in  writing  to  the  fol- 
lowing facts: 

"1.  W.  S.  Elmore  died  seized  and  possessed  of  about  one  hundred  and 
fifty  (150)  acres  of  land  in  his  own  name,  besides  the  land  in  contro- 
versy in  this  action,  the  title  to  which  is  in  question. 

"2.  Sally  K.  Elmore  qualified  as  his  executrix  soon  after  his  death, 
but  there  is  no  record  in  the  clerk's  office  of  any  inventory  or  final  ac- 
count, he  having  bequeathed  to  her  all  the  personal  property  owned. 

"3.  The  testator  died  leaving  some  personal  property,  the  amount  of 
which  is  unknown,  and  also  owing  certain  indebtedness,  which  was  paid 
by  SaUy  K  Ehnore.'' 

The  court  sustained  the  demurrer  to  the  answer,  and  defendants 
appealed. 

Langston,  Allen  &  Taylor  for  plaintiff. 
Fred  J.  Cohn  for  defendants. 

Walkek,  J.,  after  stating  the  case:  It  does  not  appear  that  the 
plaintiff  had  ever  actually  received  any  of  the  personal  property  or 
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reduced  it  into  her  possession  as  her  own,  if  she  did  receive  it,  but  she 
did  qualify  as  executrix  of  the  will.  Assuming  that  this  would  be  suffi- 
cient as  an  election,  we  are  of  the  opinion  that  there  was  no  election  on 
her  part  for  other  reasons.  It  is  perfectly  evident,  upon  the  facts 
admitted,  or  not  disputed,  that  both  she  and  her  husband  believed  that 
the  title  to  the  land  had  legally  passed  to  him  by  her  deed.  They  were 
ignorant  of  the  law,  as  they  might  well  be,  and  so  most  of  laymen  are, 
though,  strangely  enough,  they  are  generally  to  be  judged  by  the  pre- 
sumption that  they  know  it  all.  But  that  fiction  does  not  apply  here, 
because  the  doctrine  of  election  is  based  upon  a  more  reasonable,  if  not 
stronger  presumption,  that,  nothing  else  appearing,  the  parties  knew  the 
facts  and  their  bearing  upon  the  right  in  question.  It  is  founded  upon 
the  idea  that  two  benefits  are  presented  to  the  party  required  to  elect, 
and  that  they  are  inconsistent  with  each  other,  and,  therefore,  where  the 
beneficiary  selects  one  of  them  as  his  own  it  is  but  just  and  fair  that 
he  be  deprived  of  the  other.  He  will  not  be  permitted  to  take  under  the 
will  and  also  against  it,  but  must  make  his  choice  and  retain  his  own 
property,  which  has  been  given  to  another  by  the  will,  or  take  that  which 
the  donor  has  given  to  him  out  of  his  own  estate.  He  cannot  take  both. 
By  electing  to  accept  the  gift,  he  is  estopped  to  claim  his  own  property. 
The  doctrine  has  been  variously  expressed,  and  we  will  attempt  to 
state  with  commensurate  brevity  the  substance  of  what  has  been  said 
upon  it  by  the  courts  and  text- writers.  An  election,  in  equity,  is  a  choice 
which  a  party  is  compelled  to  make  between  the  acceptance  of  a  benefit 
under  a  written  instrument,  and  the  retention  of  some  property  already 
his  own,  which  is  attempted  to  be  disposed  of  in  favor  of  a  third  party 
by  virtue  of  the  same  paper.  The  doctrine  rests  upon  the  principle  that 
a  person  claiming  under  any  document  shall  not  interfere  by  title  para- 
mount to  prevent  another  part  of  the  same  document  from  having  effect 
according  to  its  construction;  he  cannot  accept  and  reject  the  same 
writing.  Bispham  Eq.  (6  ed.),  p.  413,  sec.  295.  The  doctrine,  it  is 
said,  requires  that  there  should  be  alternative  benefits  between  which  the 
donee  is  to  make  his  choice  once  for  all.  It  is  also  necessary,  in  order 
to  put  any  one  to  an  election,  that  the  testator  should  give  by  his  will 
property  owned  by  himself  to  the  person  required  to  elect,  or,  as  it  is 
put,  some  free  disposable  property  which  can  become  compensation  for 
what  the  donor  seeks  to  take  away.  Bigelow,  676;  Fetter,  52  and  54; 
Eaton,  185.  This  doctrine  of  equity  has  grown  out  of  the  fundamental 
maxim  that  he  who  seeks  equity  must  do  equity,  and  it  does  not  arise 
when  the  conscience  of  the  alleged  refractory  donee  is  not  so  affected  as 
to  require  him  to  surrender  something  of  his  own  for  that  which  his 
donor  has  conferred  upon  him.  1  Pom.  Eq.,  Jr.,  sec.  461 ;  Snell,  p.  202. 
Ever  since  the  case  of  Noyes  v,  Mordaunt,  2  Ves.,  581,  which  was  decided 
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in  1706,  it  has  been  held  to  be  an  established  principle  of  equity  that 
where  a  testator  by  his  own  will  confers  a  bounty  on  one  person  and 
makes  a  disposition  in  favor  of  another  prejudicial  to  the  former,  the 
person  thus  prejudiced  shall  not  insist  upon  his  old  right,  and  at  the 
same  time  enjoy  the  bounty  conferred  by  the  will.  The  intention  of  the 
testator  is  apparent  that  both  dispositions  shall  take  effect,  and  the  con- 
science of  the  donee  is  affected  by  the  condition  thus  implied  that  he 
shall  not  defraud  the  design  of  the  donor  by  accepting  the  benefit  and 
disclaiming  the  burden,  giving  effect  to  the  disposition  in  his  favor  and 
defeating  that  to  his  prejudice.  Melcher  v.  Burger,  21  N.  C,  634.  The 
doctrine  of  election,  as  applied  to  the  law  of  wills,  simply  means  that  he 
who  takes  under  a  will  must  conform  to  all  of  its  provisions.  He  cannot 
accept  a  benefit  given  by  the  testamentary  instrument  and  evade  its 
burdens.  He  must  either  conform  to  the  will  or  ..wholly  reject  and 
repudiate  it.  No  person  is  under  any  legal  obligation  to  accept  the  ' 
bounty  of  the  testator;  but  if  he  accepts  what  the  testator  confers  upon 
him  by  his  will,  he  must  adhere  to  that  will  throughout  all  its  disposi- 
tions. Underbill  on  Wills,  sec.  726.  This  Court  held  it  to  be  a  familiar 
principle  of  equity  that  a  devisee  or  legatee  cannot  claim  both  under  a 
will  and  against  it.  If  the  will  ^ve  his  property  to  another,  he  may 
keep  his  property,  but  he  cannot  at  the  same  time  take  anything  given 
to  him  by  the  will;  for  it  was  given  to  him  upon  the  implied  condition 
that  he  would  submit  to  the  disposition  of  his  property  made  by  the 
testator.     Weeks  v.  Weeks,  77  N.  C,  421. 

When  one  elected  to  take  a  benefit  under  the  will,  with  burdens  at- 
tached, he  is  bound,  although  it  turned  out  that  the  burden  was  greater 
than  the  benefit.  Brown  v,  Knapp,  79  N.  Y.,  136.  One  who  accepts 
a  devise  or  bequest  does  so  on  condition  of  conforming  to  the  will.  No 
one  is  allowed  to  disappoint  a  will  under  which  he  takes  a  benefit,  and 
every  one  claiming  under  a  will  is  bound  to  give  full  effect  to  the  legal 
disposition  thereof,  so  far  as  he  can,  and  when  one  is  thus  put  to  his 
election  under  a  will  it  matters  not  that  what  he  takes  turns  out  to  be 
greater  or  less  in  value  than  that  which  he  surrenders.  Caulfield  v. 
Sullivan,  85  N.  Y.,  153.  Certainly  this  must  be  so  where  the  person 
knows  at  the  time  she  elects  to  take  under  the  will  the  value  of  the 
property.  In  Syme  v.  Badger,  92  N.  C,  706,  Judge  Badger,  for  the 
purpose  of  providing  for  the  payment  of  a  debt  due  his  wife,  devised  and 
bequeathed  to  her  real  and  personal  property  in  payment  of  the  debt. 
Mrs.  Badger  qualified  as  executrix,  and  took  possession  of  the  property. 
It  turned  out  that  the  property  given  her  was  of  insufficient  value  to  pay 
the  debt.  This  Court  held  that  by  proving  the  will  and  qualifying  as 
executrix  she  elected  to  take  under  the  will,  and  was  thereby  precluded 
from  resorting  to  other  assets  of  her  testator  to  pay  her  debt.     An  elec- 
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tion  once  made  by  a  party  bound  to  elect,  and  under  no  apprehension  as 
to  his  rights,  and  with  knowledge  of  the  value  of  the  properties  to  be 
affected  by  such  election,  is  irrevocable,  and  binds  the  party  making  it, 
and  all  persons  claiming  under  him,  and  also  all  donees  under  the  instru- 
ment whose  rights  are  directly  affected  by  the  election.  Eaton  Eq.,  199  ; 
Cory  V.  Cory,  37  K  J.  Eq.,  198. 

If  the  donee  elects  to  take  under  the  will,  he  must  carry  out  all  of  its 
provisions,  and  transfer  his  own  property  disposed  of  thereunder  to  the 
person  named  as  the  recipient  thereunder.  Eaton's  Eq.,  66.  It  is  true 
there  is  a  prima  facie  presumption,  always,  that  a  testator  means  only 
to  dispose  of  what  is  his  own,  and  what  he  has  a  right  to  give ;  and  if  it 
be  doubtful,  by  the  terms  of  his  will,  whether  he  had  in  fact  a  purpose 
to  dispose  of  property  really  belonging  to  another,  that  doubt  will  gov- 
ern the  courts,  so  that  the  true  owner,  even  though  he  shall  derive  other 
benefits  under  the  will,  will  not  be  driven  to  make  an  election.  But  if, 
on  the  other  hand,  there  should  be  a  manifest  purpose  expressed  in  the 
will  to  dispose  of  the  thing  itself,  then  it  is  wholly  immaterial  whether 
he  should  recognize  it,  or  not,  as  belonging  to  another,  or  whether  he 
should  believe  that  the  title  and  the  right  to  dispose  of  it  rested  in  him- 
self or  not.  In  speaking  of  this  very  point,  and  in  reply  to  a  suggestion 
that  a  testator  might  have  made  a  different  disposition  if  he  had  been 
aware  of  the  true  state  of  the  title.  Lord  El  don  declared,  in  Thelluson  v. 
Woodford,  13  Ves.,  221,  that  the  law  was  too  plain,  that  no  man  should 
claim  any  benefit  under  a  will  without  conforming  and  giving  effect  to 
every  other  provision  contained  therein,  as  far  as  lay  in  his  power,  and 
that  the  question,  whether  the  testator  believed  he  had  title  to  the  prop- 
erty and  the  right  to  dispose  of  it,  had  nothing  to  do  with  the  case;  that 
the  only  question  was,  Did  he  intend  the  property  mentioned  to  go  in 
the  manner  indicated?  and  not  whether  he  had  power  to  direct  it,  or 
would  have  done  so  if  he  had  known  that  he  thereby  imposed  a  condition 
upon  another ;  and  he  added  that  nothing  could  be  more  dangerous  than 
to  speculate  upon  what  a  testator  would  or  would  not  have  done  if  he 
had  known  one  thing  or  another.  Where  the  testatrix  had  a  third 
interest  in  the  house  and  lot,  having  expended  that  much  of  her  own 
ihoney  in  its  purchase,  and  it  was  insisted  that  under  such  circumstances 
she  will  not  be  presumed  to  have  intended  to  give  more  than  she  had  a 
right  to;  the  Court  replied  that  this,  too,  is  a  question  of  construction 
for  the  court,  and  the  case  of  Padbury  v.  Clark,  2  Mac.  and  G.,  298, 
seemed  to  be  directly  in  point,  and  to  lay  down  the  rule  correctly.  There 
it  was  held  that  when  a  man  who  had  an  undivided  moiety  in  a  house 
devised  it  by  a  particular  description,  such  as  "my  messuage  or  tenement 
with  the  garden  thereunto  belonging,"  the  whole  was  intended  to  pass. 
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In  Miller  v.  Thurgood,  33  Beav.,  496,  it  is  said  there  are  many  cases 
on  the  subject,  but  they  all  resolve  themselves  into  this :  "If  a  testator, 
having  an  undivided  interest  in  a  particular  property,  devises  the  same 
specifically,  a  case  of  election  will  arise  and  the  co-owner  must  elect 
between  his  interest  in  the  property  and  any  other  interest  he  may  take 
under  the  will,"  and  what  was  said  in  Wilkinson  v.  Dent,  6  L.  Rep.,  is 
to  the  same  effect.  Mr.  Pomeroy,  in  his  excellent  treatise  on  Equity 
Jurisprudence  (3  ed.),  1  vol.,  at  p.  792,  sec.  475,  says:  "The  doctrine  of 
election  is  not  applicable  to  cases  where  the  testator,  erroneously  think- 
ing certain  property  is  his  own,  gives  it  to  a  donee  to  whom  in  fact  it 
belongs,  and  also  gives  him  other  property  which  is  really  the  testator's 
own,  for  in  such  cases  the  testator  intends  that  the  devisee  shall  have 
both,  though  he  is  mistaken  as  to  his  own 'title  to  one."  He  cites  as 
authority  for  this  statement  of  the  law.  Cull  v,  Showell,  Ambler,  727 
(S.  c,  27  Eng.  Reports,  Full  Reprint,  p.  470),  where  it  was  said,  accord- 
ing to  the  syllabus  (and  the  case  is  well  reported)  :  "One  devised  to 
A.  for  life  an  estate,  which  she  supposed  she  had  a  power  to  dispose  of, 
but  in  fact  had  not.  She  also  gave  a  life  interest  in  other  estates  to  A. 
A.  claimed  the  first  estate  under  an  old  entail.  Held,  he  is  not  put  to 
his  election,"  citing  Lib.  Reg.,  1772,  A.  fo.  574-a;  3  Woodes  Prec.  App., 
1.  Lord  Apsley,  Chancellor,  said  in  that  case:  "Henrietta  conceived 
she  had  a  power  to  dispose  of  the  copyholds,  and  meant  to  give  what  she 
had  a  right  to  give,  not  to  give  what  she  had  not.  (Vide  Forrester  v. 
Cotton,  6,  9,  10  Dec.,  1760;  ante  Pulteney  v.  Lord  Darlington.)  There 
is  no  direct  proof  that  she  meant  to  dispose  of  the  copyholds,  if  she  had 
no  power  to  dispose  of  them.  It  is.  not  matter  of  election.  Herle  v. 
Greenbank  is  very  strong.  In  Greaves  v.  Boyle,  covenant  to  settle  real 
estate  and  devise  of  personal  in  satisfaction,  Lord  Hardwicke  doubted 
whether  it  was  a  satisfaction ;  but  being  a  condition  expressed,  he  held  it 
a  satisfaction  on  the  authority  of  Jenkins  v.  Jenkins,  but  said  the  Court 
ought  to  go  no  further."  In  a  note  to  the  decision,  the  Reporter  say9 : 
"The  doctrine  laid  down  in  this  case,  on  the  first  point,  has  been  over- 
ruled, though  it  has  been  thought  that  the  decision  might  be  supported 
on  the  ground  of  length  of  time.  Whistler  v.  Webster,  2  Yes.  Jun.,  370, 
371,  in  which  case  the  Master  of  the  Rolls  said :  *I  am  to  say  Cull  and 
Showell  is  erroneous  if  founded  on  the  argument  first  urged;  but  there 
is  another  point  in  that  case  very  material,  viz.,  the  length  of  time.  It 
was  impossible  to  tell  of  what  the  personal  estate  consisted,  and  no 
person  can  be  put  to  elect,  without  a  clear  knowledge  of  both  funds.' 
See  Thelluson  v,  Woodford,  13  Ves.,  221;  Welby  v.  Welby,2  V.  &  B., 
199.  In  Moore  v,  Butler,  2  S.  &  Lef .,  267,  Lord  Redesdale  would,  how- 
ever, seem  to  have  recognized  the  principle  laid  down  in  the  principal 
case." 
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There  was  a  second  point  made  in  that  case,  it  will  be  seen,  as  to  the 
length  of  time  which  had  elapsed,  it  being  thirty  years  after  the  sur- 
render of  the  copyholds,  so  that  the  note  of  the  Reporter  applied  to  the 
question  of  election,  which  was  the  first  question  raised  in  the  argument. 
Referring  to  that  case  (Moore  v.  Butler,  supra)  y  we  find  that  Lord 
Redesdcde  cited  Noys  v.  Mordaunt,  2  Vern.,  582,  and  note,  and  quoted 
from  the  opinion  of  Lord  Rosslyn  therein,  where  the  latter  stated  the 
ground  of  election  to  be  that  "No  person  puts  himself  in  a  capacity  to 
take  under  an  instrument  without  performing  the  conditions  of  the  in- 
strument; and  they  may  be  express  or  implied;  if  it  is  stated,  or  can  be 
•collected,  that  such  was  the  intention  of  the  parties  to  the  instrument, 
that  intention  must  be  complied  with."  And  Lord  Redesdale  added: 
"It  may  be  doubtful  whether  such  was  the  intent — as,  if  a  conveyance 
be  made  under  a  total  ignorance  of  one's  right ;  in  such  a  case  the  party 
is  not  bound  to  elect;  of  that  description  was  the  case  in  Ambler  {Cull 
V.  Showell),  upon  a  will;  where  it  did  not  appear  to  be  the  intent  of  the 
party  to  act  on  the  property;  and  there  may  be  cases  of  the  same  kind 
upon  settlements." 

In  our  case  the  testator  has  not  "acted  on  the  property"  by  a  descrip- 
tion of  it,  but  merely  describes  it  as  "the  land  of  which  I  am  seized  at 
my  death,"  and  the  land  of  the  wife  would  not  answer  this  description. 
Therefore,  his  intention  to  devise  it  does  not  appear.  Cull  v,  Showell, 
supra,  would  seem  to  be  opposed  to  Isler  v,  Isler,  88  N.  C,  581,  already 
cited  and  commented  upon  by  us,  and  so  does  Lord  Redesdale's  opinion 
in  Moore  v,  Butler,  2  S.  &  Lef.,  267.  In  Cull  v,  Showell,  supra,  the 
land  given  to  the  nephew  of  the  testatrix  was  described  specifically,  as 
"all  the  copyhold  messuages,  land,  etc.,  held  or  lying  within  the  manor 
of  Crondal,"  so  that  it  appeared  that  she  intended  to  dispose  of  that 
particular  land,  and  not  merely  her  interest  therein,  provided  she  had 
any,  and  therefore  a  case  for  an  election  arose. 

But  we  need  not  stop  to  reconcile  divergent  authorities,  if  there  are 
any  in  conflict,  or  to  select  from  them  which  ones  we  will  follow  or 
adhere  to.  The  foregoing  account  of  the  cases  will  serve  the  good  pur- 
pose of  showing  how  the  courts  may  have  differed  concerning  this  doc- 
trine of  election,  or  to  enable  those  so  inclined  to  bring  them  together 
into  harmony. 

We  can  decide  this  case  upon  a  different  ground,  peculiar  to  itself. 
It  will  be  observed  that,  by  agreement  of  the  parties,  the  testator  was 
seized  in  his  own  right  of  other  lands  than  those  described  in  the  deed 
from  his  wife  to  him,  which  is  void,  and  he  devises  to  his  wife  as  follows : 
"The  land  of  which  I  am  seized  at  my  death,"  so  that  his  description  of 
the  land  he  intended  to  devise  does  not  include  the  land  in  question. 
We  will  not  press  his  own  description  of  the  land  beyond  a  fair  and 
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reasonable  interpretation  of  the  words,  as  used  by  him.  Their  meaning 
is  clear,  and  beyond  doubt,  that  he  intended  thereby  to  devise  only  his 
own  lands,  or  those  of  which  he  was  legally  seized  at  his  death.  There 
is  no  specified  description  of  either  his  own  land  or  that  described  in 
the  deed  of  his  wife  to  him.  If  he  had  described  the  latter  tract  by 
metes  and  bounds,  or  by  any  language  which  would  identify  it,  a  very 
different  question  might  be  raised,  but  he  did  not  do  so.  He  used  plain 
words,  whose  meaning  is  unmistakable,  namely,  "Land  of  which  I  am 
seized,"  and  he  was  not  seized  of  the  land  in  question,  because  his  wife's 
deed  to  him  was  void,  the  privy  examination  of  the  wife,  as  required  by 
law  (Rev.,  962),  not  having  been  taken  (Smith  v.  Bruion,  137  W.  C, 
79;  Towles  v.  Fisher,  77  N".  C,  443;  Green  v.  Branton,  16  K  C,  500; 
.see  Pell's  Edition  of  Revisal,  sec.  952,  and  notes),  and  further,  because 
the  examination  of  the  wife  was  not  made  according  to  Rev.,  2107. 
Norwood  V.  Totten,  166  N.  C,  648.  The  lack  of  privy  examination 
would,  of  itself,  have  invalidated  the  deed,  or  made  it  void  as  a  convey- 
ance to  the  wife.  It  is  evident  the  testator  did  not  wish,  nor  did  he 
intend,  to  devise  land  that  did  n'ot  belong  to  him,  and,  therefore,  it  was 
that  he  used  appropriate,  and  even  technical,  language  to  express  his 
purpose  clearly.  "Land  of  which  I  am  seized"  means  to  which  I  am 
legaUy  entitled,  and  this  ia.  palpably  the  true  meaning  of  his  words,  as 
he  intended  them  to  have.  It  follows,  therefore,  that  there  was  no 
election  imposed  upon  his  wife,  for  he  did  not  will  anything  belonging 
to  her,  but  only  what  he  owned  himself.  Plaintiff's  qualification  as 
executrix  was  sufficient  to  estop  her  from  claiming  lands  devised  other- 
wise than  under  the  will.  Tripp  v.  Nobles,  136  N".  C,  99  (67  L.  R.  A., 
cited  in  notes  to  49  L.  R.  A.  (U.  S.),  1081,  1105) ;  but  her  land  was  not 
devised,  as  we  have  shown,  and,  therefore,  there  is  nothing  for  such  an 
estoppel  to  operate  upon.  She  filed  no^inventory,  and  there  is  no  state- 
ment that  she  actually  appropriated  the  property  bequeathed  to  her. 

It  may  be  profitable  for  those  desiring  to  consult  the  authorities  more 
extensively  that  they  consider  the  following  cases  decided  by  this  Court : 
Craven  r.  Craven,  17  N.  C,  338;  Sanderlin  v,  Thompson,  17  I^.  C, 
539;  Redmond  v.  Coffin,  17  N".  C,  437;  Ford  v,  Whedbee,  21  K  C,  16; 
Melcher  v.  Burger,  21  N".  C,  634;  Wilson  v.  Amy,  21  ]^.  C,  376; 
Flippen  V.  Banner,  55  N.  C,  450;  McQueen  v.  McQueen,  55  N".  C,  16; 
Bobbins  v.  Windly,  56  N".  C,  286;  Bost  v,  Bost,  56  K  C,  484;  Mc- 
Daniel  v.  McDdniel,  58  N.  C,  351;  Morrison  v.  White,  67  N.  C,  253; 
Weeks  V.  Weeks,  77  N.  C,  421 ;  Isler  v.  Isler,  88  N.  C,  581 ;  Sigmon  v, 
Hawn,  87  N.  C,  450 ;  Gray.  v.  Williams,  130  N".  C,  53 ;  Price  v.  Price, 
133  N.  C,  494. 

The  doctrine  was  not  applied  in  the  case  of  a  homestead.  Fulp  v. 
Brown,  153  N".  C,  531.     It  applied  to  minors,  for  whom  the  Court  will 
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elect,  as  they  are  wards  of  the  Court  (McQiieen  v.  McQueen,  supra; 
Flippen  v.  Banner,  55  N.  C,  450),  and  to  femes  covert  (Robertson  v. 
Stevens,  36  N".  C,  247)  ;  but  it  seems  not  to  have  been  applied  in  the  case 
of  a  widow,  who  was  a  lunatic,  Lewis  v.  Lewis,  29  N".  C,  72,  cited  in 
note  to  In  re  Estate  of  Andrews,  17  L.  R.  A.,  296,  because  of  her  in- 
capacity to  dissent  from  the  will,  the  right  of  dissent  ^eing  personal. 
Hinton  v.  Hinton,  28  N.  C,  274.  But  this  law  was  changed  by  Rev. 
Code,  ch.  118,  sec.  1,  so  that  the  dissent  may  be  in  person,  by  attorney 
or  by  guardian,  as  the  case  may  be.  Code  of  1883,  sec.  2108;  Revisal 
of  1905,  sec.  3080. 

The  defendants  admitted  that  the  plaintiflF  is  the  owner  of  the  land, 
unless  there  is  some  provision  of  the  will  aflfecting  her  title,  or  preventing 
her  from  claiming  it.     There  is  none,  as  we  have  shown,  and  the  judge ^ 
properly  entered  the  judgment  as  he  did,  compelling  defendants  to  com- 
ply with  the  contract  of  sala     It  will  be  so  certified. 

Affirmed. 


FIRST  NATIONAL  BANK  OF  TARBORO  v.  TARBORO  COTTON 

FACTORY  BT  AL. 

(FUed  6  October,  1920.) 

Attachment— Insolvent  Corporations— Evidence— Fraud. 

AUegations  in  affidavits  for  attachment  against  an  insolvent  corpora- 
tion's property,  that  executions  had  been  issued  against  it,  and  that  it 
had  failed  to  make  use  of  a  smaU  piece  of  its  land,  and  not  paid  the  taxes 
thereon ;  or  that  its  president  claimed  this  land,  or  its  proceeds  is  insuffi- 
cient upon  the  question  of  fraud  of  the  corporation,  for  the  granting  of 
the  warrant. 

Petition  to  rehear. 

John  L.  Bridgers  and  Henry  C.  Bridgers  for  plaintiff, 
Don  Gilliam  and  Henry  Staton  for  defendant. 

Brown,  J.  This  case  is  reported  179  N.  C,  203.  The  petitioner 
does  not  deny  the  correctness  of  the  propositions  of  law  stated  in  the 
opinion,  but  claims  that  we  overlooked  the  supplemental  affidavit  pre- 
sented to  the  judge  at  the  time  when  the  attachment  was  dissolved. 
We  considered  the  entire  record,  and  have  again  examined  the  same, 
and  are  of  opinion  that  neither  the  original  affidavit  upon  which  the 
attachment  was  issued  nor  the  supplemental  petition  or  affidavit  used 
on  the  hearing  before  Judge  Connor  are  sufficient  to  sustain  the  warrant 
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of  attachment.  The  ground  upon  which^  the  attachment  was  originally 
issued  was  that  the  defendant  was  ahout  to  assign,  dispose  of,  and  secrete 
its  property  with  the  intent  to  defraud  creditors.  The  plaintiff  failed 
to  set  out  the  grounds  upon  which  this  belief  was  based  so  as  to  enable 
the  Court  to  pass  upon  their  sufficiency.  We  find  nothing  in  the  supple- 
mental petition  which  induces  us  to  revise  our  opinion.  In  this  further 
answer,  or  petition,  the  plaintiff  sets  out  four  alleged  facts  as  grounds 
for  its  assertion  that  the  defendant  is  about  to  assign,  dispose  of,  and 
secrete  its  property: 

(1)  That  the  defendant  has  made  no  effort  to  pay  the  debt  sued  on. 
(2)  That  execujtion  was  issued  on  certain  judgments  against  the  defend- 
ant. These  certainly  do  not  tend  to  prove  any  fraudulent  transfer  of 
property.  (3)  That  the  plaintiff  has  failed  to  make  use  of  a  small 
piece  of  land  belonging  to  it,  and  failed  to  list  the  same  for  taxation. 
The  record  shows  that  the  defendant  had  ceased  to  do  business  for  more 
than  two  years  before  this  action  was  brought,  after  all  of  its  assets 
except  this  small  piece  of  land  were  sold  under  deed  of  trust.  The  fact 
that  the  insolvent  corporation  made  no  use  of  this  little  piece  of  land  and 
failed  to  pay  taxes  on  it  is  no  evidence  of  fraud.  (4)  It  is  contended 
that  the  defendant,  L.  L.  Staton,  president  of  the  defendant  corporation, 
stated  that  the  proceeds  attached  belonged  to  him,  and  that  he  intended 
to  have  them  for  his  own  use.  This  statement  of  Dr.  Staton  amounts 
to  nothing  so  far  as  the  defendant  corporation  is  concerned.  It  is  a 
mere  expression  of  opinion  as  to  whom  the  fund  belongs,  and  is  no  evi- 
dence of  any  fraudulent  disposition  of  property  upon  the  part  of  the 
defendant. 

Petition  dismissed. 


LOUIS   HOBBS  V.   NEW   BERN-GHENT   STREET  RAILWAY   COMPANY. 

(Filed  6  October,  1920.) 

Instractions— Employer  and  Employee— Master  and  Servant-*— Evidence— > 
Appeal  and  Error. 

It  is  reversible  error  for  the  trial  judge  to  charge  the  jury  that  the 

plaintiff  was  an  employee  of  the  defendant  to  whom  the  latter  owed  the 

duty  to  furnish  a  safe  place  to  work,  when  there  was  evidence  that  the 
plaintiff  was  at  work  as  an  independent  contractor. 

Appeal  by  defendant  from  Connor,  J.,  at  the  April  Term,  1920,  of 
Craven. 

This  is  an  action  to  recover  damages  for  personal  injury,  the  plaintiff 
alleging  that  he  was  an  employee  of  the  defendant,  and  that  while  in 
^—180 


130  IN  THE  SUPREME  COURT.  [180 

Matthis  V,  Johnson. 

the  performance  of  his  duty,  taking  down  certain  wires  on  poles^  that 
a  pole  hroke  because  of  its  rotten  condition,  and  he  was  thrown  to  the 
ground  and  seriously  injured. 

The  defendant  denied  that  the  plaintiff  was  in  its  employment,  and 
alleged  that  he  was  an  independent  contractor. 

His  Honor  charged  the  jury  that  if  they  believed  all  of  the  evidence, 
the  plaintiff  was  an  employee  of  the  defendant,  and  that  it  was  the  duty 
of  the  defendant  to  furnish  him  a  reasonably  safe  place  to  work,  and  the 
defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  jd^f ©J^dant 
appealed. 

Moore  &  Dunn  for  plaintiff, 

W,  D,  M elver  and  R,  A.  Nunn  for  defendant. 

Allen,  J.  We  are  of  opinion,  upon  an  examination  of  the  whole 
evidence,  that  there  is  a  conflict  in  the  testimony,  and  that  there  is  some 
evidence  that  plaintiff  was  an  independent  contractor,  and,  therefore, 
that  his  Honor  committed  error  in  giving  a  peremptory  instruction  to 
the  jury. 

We  refrain  from  discussing  the  evidence,  because,  in  doing  so,  we 
might  give  undue  weight  to  certain  phases  of  it,  and  prejudice  the  rights 
of  the  parties  upon  another  trial. 

N"ew  trial. 


O.  L.  MATTHIS  v.  J.  D.  JOHNSON. 
(Filed  6  October,  1920.) 


1.  Fires— Tramroads— Railroads— Negligence— Defective   liocomotiv^ 

Burden  of  Proof. 

When  it  is  shown  that  defendant's  tramroad  locomotive  set  out  sparlcs 
from  its  smokestack  or  fire  box  which  caused  an  injury  to  the  plaintilTs 
land,  the  burden  of  proof  is  on  the  defendant,  having  better  means  of 
knowing  the  facts,  to  show  that  its  smokestack  was  reasonably  well 
equipped  with  a  proper  spark  arrester,  and  that  the  fire  box  to  the  engine 
was  also  reasonably  safe;  and  it  is  competent  to  show,  in  this  connection, 
that  the  locomotive  in  question  had  a  short  time  previously  been  seen 
throwing  out  sparks. 

2.  Same— -Foul  Right  of  Way. 

Evidence  that  the  defendant's  tramroad  locomotive  dropped  sparks  on 
a  foul  place  of  its  right  of  way,  causing  a  fire  which  was  communicated 
to  plalntiflTs  land  and  damaged  it,  is  sufficient  as  proof  of  the  defendant's 
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negligence  In  permitting  this  condition  to  exist  on  its  right  of  way,  with- 
out showing  that  its  spark  arrester  was  defective. 


S.  Evidence— Declarationg— Evidence— Flroo     Hearsay, 

Testimony  of  a  statement  made  by  a  witness  who  has  since  died,  rela- 
tive and  material  to  the  inquiry  in  a  fire  damage  case,  is  Incompetent  as 
hearsay. 

Appkal  by  defendant  from  Kerr,  J.,  at  Fall  Term,  1920,  of  Sampson. 

This  action  was  brought  to  recover  damages  for  setting  fire  to  plain- 
tifiPs  lands  and  the  timber  thereon,  in  April,  1916,  and  burning  the  same. 
The  fire  came  from  defendant's  engine,  which  was  operated  on  his  tram- 
road.  There  was  evidence  tending  to  show  that  the  fire  was  set  out  by 
defendant's  engine,  and  that  it  burned  plaintiflPs  property,  and  that  it 
started  at  the  side  of  the  tramroad  and  near  to  it,  or  at  a  trestle  on  the 
road  where  there  were  tree  tops,  grass,  and  other  dry  and  combustible 
material,  and  that  it  burned  over  a  large  area  of  land.  One  witness 
stated  that  the  engine  passed  him  about  one-half  mile  from  where  he 
first  saw  the  smoke  rising  from  the  fire ;  and  when  he  went  to  the  place, 
it  had  burned  some  distance  from  the  trestle.  There  was  further  evi- 
dence tending  to  show  that  defendant's  engine  was  the  cause  of  the  fire, 
but  it  is  not  necessary  to  recite  it  here  in  detail.  The  wind  carried  the 
fire  from  the  tramroad  to  the  dirt  road,  and  all  land  between  the  two 
had  been  burned  over,  and  some  of  the  evidence  tended  to  show,  that  the 
engine  had  passed  the  place  shortly  before  the  fire  and  smoke  were  first 
seen.  The  engine  was  seen  to  set  out  fire  a  week  before  this  fire  in 
question  occurred.  This  testimony  was  objected  to  by  defendant,  and 
his  objection  was  overruled  by  the  court,  and  an  exception  taken  upon 
the  ground  that  there  was  no  evidence  that  the  engine  was  in  the  same 
condition  on  the  two  occasions.  The  witnesses  for  plaintiff  stated  that 
defendant's  right  of  way  had  not  been  burned  off,  but  was  very  foul. 

The  defendant's  evidence  tended  to  show  that  the  fire  was  not  started 
on  its  right  of  way,  or  by  its  engine,  but  that  it  originated  elsewhere, 
and  also  that  defendant  had  not  been  guilty  of  any  negligence. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
at  $1,000.     Judgment  thereon  for  plaintiff;  defendaiit  appealed. 

Fowler  &  Crumpler  and  George  A,  Smith  for  plaintiff, 
Butler  &  Herring  and  H.  E,  Faison  for  defendant, 

Walkeb,  J.,  after  stating  the  case:  We  will  consider  the  exceptions 
in  the  order  of  their  statement  in  the  record : 

The  testimony  of  Martin  Hairr  and  Susan  H.  Hairr  was  competent, 
and  was  properly  admitted.  The  burden  was  upon  the  defendant  to 
show  that  his  engine  was  provided  with  a  spark  arrester,  or  other  ap- 
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pliances,  reasonably  sufficient  to  prevent  the  escape  of  sparks  or  live 
coals  from  the  smokestack,  or  the  fire  box,  and  this  is  rested  upon  the 
ground  that  the  defendant  necessarily  has,  or  should  have,  peculiar 
knowledge  of  the  facts,  and  is  better  informed  as  to  the  condition  of 
his  engine  operated  on  his  tramroad  than  a  plaintiff,  who  would  gener- 
ally be  ignorant  of  it.  This  Court,  in  Ay  cock  v,  R,  R,,  89  N.  C,  329, 
stated  the  principle  governing  in  such  cases.  In  Aycock  v.  R.  R,,  Chief 
Justice  Smith,  writing  the  opinion  for  the  Court,  cited  .B.  R,  v,  Schultz, 
decided  in  1880,  and  reported  in  2  Am.  &  Eng.  R.  R.  Cases,  at  p.  271, 
and  notes,  and  then  said  of  it:  "The  doctrine  there  announced  by 
Gordon,  J.,  is  'that  if  reasonable  precautions  are  taken  in  providing 
them  (the  locomotives)  with  those  appliances  which  are  deemed  best 
for  the  prevention  of  such  damage  (from  fire  communicated),  the  com- 
pany, or  persons  using  them,  cannot  be  made  liable,  though  they  fire 
every  rod  of  the  country  through  which  they  run.'  Adding:  'That  the 
mere  fact  of  the  firing  of  a  property  will  not  of  itself  prove  negligence, 
where  it  is  shown  that  approved  spark  arresters  were  in  use.'  A  numer- 
ous array  of  cases  is  cited  in  the  note  in  support  of  each  side  of  the 
question,  as  to  the  party  upon  whom  rests  the  burden  of  proof  of  the 
presence  or  absence  of  negligence,  where  only  the  injury  is  shown,  in 
case  of  fire  from  emitted  sparks.  While  the  author  favors  the  class  of 
cases  which  imposes  the  burden  upon  the  plaintiff,  we  prefer  to  abide 
by  the  rule  so  long  understood  and  acted  on  in  this  State,  that  the  burden 
of  proof  is  upon  the  defendant,  when  it  appears  that  the  sparks,  or  coals, 
came  from  the  engine,  not  alone  because  of  its  intrinsic  merit,  but  be- 
cause it  is  so  much  easier  for  those  who  do  the  damage  to  show  the 
exculpating  circumstances,  if  such  exist,  than  it  is  for  the  plaintiff  to 
produce  proof  of  positive  negligence.  The  servants  of  the  company 
must  know  and  be  able  to  explain  the  transaction,  while  the  complaining 
party  may  not;  and  it  is  but  just  that  he  should  be  allowed  to  say  to 
the  company,  you  have  burned  my  property,  and  if  you  are  not  in  default 
show  it,  and  escape  responsibility.  We  therefore  sustain  the  judge  in 
this  part  of  his  charge.  Again,  there  was  negligence  in  permitting  the 
inflammable  material  in  which  the  fire  began  to  remain  so  near  the 
track,  and  liable  to  ignite  from  emitted  sparks.  Troxler  i\  R,  R.,  74 
K  C,  377;  Whart.  JSTeg.,  sec.  873;  Thom.  Neg.,  162;  Salmon  v.  R,  R„ 
20  Am.  Rep.,  366,  and  note."  That  decision  would  seem  to  cover  this 
case  completely  in  its  principal  points.  It  has  been  cited  and  approved 
frequently  in  subsequent  cases,  and  must  govern  our  decision  here.  The 
most  recent  citation  of  it  will  be  found  in  Cashivell  v.  Bottling  Works, 
174  N.  C,  324-327,  where  we  referred  to  it  as  follows:  "In  'Svmpson  v. 
Lumber  Co,,  133  'N,  C,  at  pp.  101  and  102,  we  said:  'Where  the  plain- 
tiff shows  damage  resulting  from  the  defendant's  act,  which  act,  with 
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the  exercise  of  proper  care,  does  not  ordinarily  produce  damage,  he 
makes  out  a  prima  facie  case  of  negligence,  which  cannot  be  repelled 
but  by  proof  of  care  or  of  some  extraordinary  accident  which  renders 
care  useless,' ''  citing  Aycock  v,  R.  R.,  89  N.  C,  321 ;  Lawton  v.  Giles, 
90  K  C,  374;  Piggot  v.  R.  R.,  54  E.  C.  L.,  228;  Craft  v.  Timber  Co,, 
132  N".  C,  151 ;  Ins,  Co,  v,  R,  R,,  132  IST.  C,  75.  See,  also,  Moore  v, 
Parker,  91  IST.  C,  275;  Haynes  v.  Gas  Co.,  114  IST.  C,  203;  Currie  v, 
R.  R.,  156  K  C,  419;  Kornegay  v,  R,  R„  154  K  C,  392;  Cox  v,  R,  R., 
149  N".  C,  118;  Simmons  v.  Lumber  Co,,  174  N".  C,  220;  Williams  v, 
R.  R„  140  ^,  C,  623;  Fitzgerald  v,  R.  R„  141  N.  C,  530-534;  Stewart 
V,  Carpet  Co,,  138  K  C,  60;  Ross  v.  Cotton  Mills,  140  N.  C,  115; 
Womble  v.  Grocery  Co.,  135  N".  C,  474.  Besides,  there  was  testimony 
of  the  plaintiflF's  witnesses  which  showed  that  the  same  engine  had  cast 
sparks  before,  and  this  was  some  proof  of  its  bad  condition.  Bail  v. 
Taylor,  151  IST.  C,  284. 

This  case  and  Knott  v.  R.  R.,  142  N".  C,  238,  are  much  alike,  as  there 
it  was  held  that  the  emissions  of  sparks  from  the  smokestacks  on  former 
occasions,  and  near  the  time  of  the  fire  that  did  the  damage  complained 
of,  was  competent,  and,  besides,  that  if  the  smokestack  was  in  good 
condition,  and  sparks  fell  upon  a  foul  right  of  way  and  caused  the  fire, 
the  railroad  company  was  responsible  in  damages.  Simpson  v.  Lumber 
Co.,  133  N.  C,  95;  Troxler  v.  R.  R.,  74  N.  C,  377;  Craft  v.  Timber  Co., 
132  !N".  C,  151 ;  Wise  v.  R.  R,,  85  Mo.,  178,  where  it  is  said  that  in  no 
view  of  the  matter  is  it  material  to  inquire  how  the  sparks  happened 
to  fall  on  the  right  of  way  if  the  latter  was  in  bad  condition,  and  that 
was  the  cause  of  the  fire.  See,  also.  Cox  v.  R,  R,,  supra,  and  cases 
cited  with  it.     These  exceptions  cannot,  therefore,  be  sustained. 

The  testimony  of  K.  A.  Robinson  was  properly  excluded,  because  he 
proposed  to  speak  solely  of  a  statement,  not  only  of  a  third  person,  but 
of  a  person  who  had  since  died,  which  was  made  to  him.  This  was 
hearsay  and  incompetent,  it  having  none  of  those  safeguards  required 
by  the  law  for  the  maintenance  of  truth.  The  same  may  be  said  of  the 
testimony  of  Charlie  Cromartie  and  T.  F.  Fowler. 

The  other  exceptions  are  merely  formal. 

The  court's  rulings  were  correct  throughout,  and  we  therefore  affirm 
the  judgment.  / 

Xo  error. 
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JOHN  F.  CROOM  v.  J.  H.  GROVES. 

(Filed  6  October,  1920.) 

Courts— Contempt— Notice  to  Show  Cause— -Insufficient  Compliance— Al- 
leys—Obstruction. 

Under  a  rule  to  show  cause  why  the  defendant  should  not  be  attacked 
for  contempt  in  failing  to  obey  an  order  of  court  for  him  to  remove  a 
building  from  an  alley  way,  which  he  was  thus  unlawfully  and  wrong- 
fully obstructing,  it  is  an  insufficient  answer,  that  the  defendant  had  cut 
an  opening  through  the  building  in  his  own  opinion  sufficient  for  the 
plaintilTs  purposes,  as  such  would  not  be  in  full  compliance  with  the 
order  of  the  court. 

Appeal  by  defendant  from  Kerr,  J.,  at  March  Term,  1920,  of  Duplin. 

This  is  an  appeal  by  defendant  Groves  from  a  judgment  of  the  Supe- 
rior Court  of  Duplin  County,  adjudging  him  in  contempt  of  court  for 
failure  to  remove  a  certain  building  from  over  an  alley-way  in  the  town 
of  Magnolia. 

From  the  order  of  Kerr,  judge,  defendant  appealed. 

Stevens  &  Beasley  for  plaintiff, 

Oavin  &  Blanton  and  B,  H,  Crumpler  for  defendant, 

Beown,  J.  In  the  judgment  of  Stacy,  J.,  August  Term,  1917,  Duplin 
Superior  Court,  it  was  adjudged  that  "the  defendant,  J.  H.  Graves,  who 
now  unlawfully  and  wrongfully  obstructs  said  alley-way,  proceed  and  he 
is  hereby  commanded  and  directed  to  remove  said  building  from  said 
alley-way,  and  he  is  hereby  given  until  1  May,  1918,  to  remove  the  same, 
and  open  said  alley-way,  and  this  cause  is  retained  for  furtber  orders, 
and  the  assessment  of  the  plaintiff's  damages  incurred  to  be  inquired  of 
by  a  jury." 

In  response  to  a  rule  to  show  cause  why  he  should  not  be  attached  for 
failing  to  obey  said  order,  the  defendant  says  that  he  has  cut  an  opening 
in  his  building  12  feet  wide  and  12  feet  high,  and  avers  that  this  is  a 
full  compliance  with  the  order  of  the  court. 

We  do  not  think  that  what  the  plaintiff  has  done  is  in  any  sense  a 
compliance  with  the  judgment.  He  has  merely  opened  *  a  pathway 
through  the  first  story  of  the  building  and  left  the  second  story  intact, 
extending  across  the  alley-way.  It  is  manifest  that  this  is  not  a  com- 
pliance with  the  judgment  of  the  court. 

Affirmed. 
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LOUIS  M.  BOURNE  and  JOHN  L.  BRIDGERS  v.  MRS.  R.  I.  FARRAR  et  al. 

(FUed  6  October,  1920.) 

1*  Estates— Contingent  R^nainders. 

An  estate  for  life,  with  remainder  over  to  designated  persons  In  being, 
A.  B.  C,  one-third  each,  living  at  the  death  of  the  first  taker,  or  to  their 
diildren  then  living,  and  If  no  living  children  at  that  time,  to  the  survivors 
of  A-,  B.,  and  C,  before  the  termination  of  the  life  estate:  Heldt  A.,  B., 
and  C.  take  an  estate  In  one-third  of  the  land  contingent  upon  their  being 
aUve  at  the  death  of  the  first  taker,  and  each  one  a  further  estate  con- 
tingent upon  the  event  of  the  death  of  the  others,  or  one  of  them,  before 
the  death  of  the  life  tenant  without  leaving  children. 


2.  Farm — Wills— Deeds    and    Conveyances-Judicial    Sales     Estoppel— 
Purchasers. 

A.,  B.,  and  0.  took  by  will  a  remainder  In  lands  contingent  upon  their 
being  alive  at  the  time  of  the  death  of  the  first  taker,  and  a  further  con- 
tingent estate  depending  upon  the  others  being  dead  at  the  designated  time 
without  leaving  issue.  A.  and  B.  conveyed,  for  a  sufficient  consideration, 
their  right,  title,  and  Interest  to  the  land,  and  the  purchaser  acquired  at  a 
sale  under  decree  of  court  by  deed  without  warranty  from  the  commis- 
sioner, all  the  right,  title,  and  Interest  of  G.  to  the  Identical  land,  referring 
to  the  devise  to  C:  Heldj  the  conveyances  of  A.  and  B.  were  of  their 
whole  estate  in  the  land,  including  both  of  their  contingent  Interests,  and 
the  commissioner's  deed  was  of  the  entire  estate  of  C,  and  that  A.,  B., 
and  C.  were  estoiiped  by  their  deeds  to  claim  any  Interest  whatsoever  in 
the  land,  and  the  purchaser  could  convey  a  fee-simple  title. 

Appeal  by  defendants  from  Lyon,  J,,  at  June  Term,  1920,  of  Edge- 

COMBB. 

K.  H.  Dickens  devised  to  his  sister,  Mary  E.  Dickens,  the  lot  in 
question  in  Tarboro,  N,  C,  'TDuring  her  life,  and  upon  her  death  I  give 
and  devise  the  same  to  John  L.  Bridgers,  Jr.,  Routh  Hassardshort,  and 
Louis  M.  Bourne,  as  tenants  in  common,"  one-third  to  each;  "and  in 
event  of  any  one  or  more  of  them  being  dead,  leaving  issue,  at  the  time 
of  Mary  E.  Dickens'  death,  then  such  issue  shall  take  such  part  of  said 
real  estate  as  his,  her,  or  their  parents  would  have  taken  if  then  living, 
but  if  one  or  more  of  them  be  then  dead  without  issue  surviving,  then 
his  or  her  share  shall  then  go  to  survivor  or  survivors  of  my  said 
devisees." 

Mary  E.  Dickens,  in  December,  1880,  conveyed  her  interest  in  lot 
No.  69  in  the  plat  of  said  town  to  O.  C.  Farrar  by  deed  duly  recorded. 
John  L.  Bridgers  and  his  wife,  and  Routh  Hassardshort  and  her  hus- 
band, on  6  January,  1881,  by  warranty  deed,  duly  recorded,  and  in 
consideration  of  $6,000,  conveyed  "All  their  interest  in  a  tract  or  parcel 
of  land  in  Edgecombe  County,  N.  C,"  describing  said  lot  by  number 
and  by  metes  and  boimds,  and  adding,  "Interest  in  said  half  of  town 
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lot  being  an  undivided  two-thirds,  subject  to  the  estate  of  O.  C.  Farrar 
of  a  part  thereof  during  the  life  of  Mary  E.  Dickens." 

On  22  Xovember,  1889,  H.  C.  Bourne,  commissioner,  pursuant  to  a 
decree  of  the  Superior  Court  of  Edgecombe,  and  in  consideration  of 
$3,000,  conveyed  to  O.  C.  Farrar,  by  warranty  deed,  duly  recorded,  "All 
the  right,  title,  and  interest  of  the  said  L.  M.  Bourne  in  the  said  prop- 
erty, being  one  third  interest"  (describing  the  above  property),  and 
adding,  "It  being  the  identical  real  estate  devised  by  K.  H.  Dickens 
to  said  L.  M.  Bourne,  and  reference  hereby  made  to  said  will  and  testa- 
ment." L.  M.  Bourne,  on  arriving  at  age,  received  from  his  guardian, 
said  H.  C.  Bourne,  the  purchase-money  from  the  sale  of  the  lot  by  said 
guardian  and  commissioner,  with  full  knowledge  that  all  his  right,  title, 
and  interest  in  said  property  had  been  sold  to  said  Farrar. 

Said  O.  C.  Farrar,  after  purchasing  the  life  estate  of  Mary  E.  Dickens, 
and  the  interest  of  M.  L.  Bourne,  John  L.  Bridgers,  Jr.,  and  Routh 
Hassardshort,  believing  that  he  had  a  good  and  indefeasible  deed  in 
fee  simple  for  said  real  estate,  purchased  41  feet  of  an  adjoining  lot 
owned  by  A.  Braswell  and  built  on  the  whole  lot  a  three-story  brick  hotel, 
with  stores  on  the  ground  floor. 

Routh  Hassardshort  died  September,  1907,  leaving  as  her  only  heir 
at  law,  a  daughter,  Kate  Hassardshort,  who  died  without  issue  10 
December,  1910,  and  Mary  E.  Dickens,  the  life  tenant,  died  16  December, 
1916. 

This  is  an  action  by  the  plaintiffs  Bridgers  and  Bourne  to  recover 
the  one-third  interest  which  Routh  Hassardshort  would  have  had  in 
said  property  if  she  had  survived  the  life  tenant,  alleging  that  it  was 
not  conveyed  by  their  deeds  to  O.  C.  Farrar  of  their  interest  in  the  said 
property.  The  judge  being  of  opinion  with  the  plaintiff,  the  only  issue 
submitted  to  the  jury  was  in  reference  to  the  width  of  the  lot. 

Judgment  for  plaintiffs;  appeal  by  defendants. 

Jos.  B.  Cheshire,  Jr.,  and  Allsbrooh  &  Philips  for  plaintiffs, 
W.  0.  Howard  and  James  Pender  for  defendants. 

Clark,  C.  J.     The  appeal  presents  two  questions: 

(1)  Do  the  deeds  from  Bridgers  and  Bourne  pass  their  contingent 
interest  in  the  share  devised  to  Routh  Hassardshort  by  way  of  equitable 
assignment  ? 

(2)  Bridgers  having  described  his  interest  as  two-thirds,  and  war- 
ranted it,  is  he  estopped  as  to  one-half,  which  finally  vested  in  him 
under  the  will  of  K.  H.  Dickens  on  the  death  of  Routh  Hassardshort  ? 

If  this  property  had  been  devised  to  Mary  E.  Dickens  for  life,  with 
remainder  to  the  three  parties  named,  then  a  conveyance  by  either  one 
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of  the  three  of  all  "his  right  and  interest"  in  said  property  would  have 
conveyed  only  the  interest  which  he  had  at  the  time  of  such  conveyance, 
for  the  possibility  that  Mrs.  Hassardshort  and  her  daughter  shpuld  die 
without  selling  or  devising  the  property  was  not  an  interest  therein. 

But  by  the  will  of  K.  H.  Dickens  each  of  the  devisees  acquired  some- 
thing moVe  than  a  one-third  interest  in  said  property.  He  devised  to 
Bridgers  and  Bourne  a  contingent  interest  in  Mrs.  Hassardshort's  one- 
third,  of  which  neither  she  nor  her  daughter  could  deprive  them,  either 
by  conveyance  or  by  will. 

This  contingent  interest  was  not  subject  to  sale  under  execution,  but 
nevertheless  it  could  be  conveyed,  and  was  conveyed  by  the  deed  em- 
bracing "All  their  right,  title,  and  interest  in  said  property."  In  II oh- 
good  i\  Hobgood,  169  N.  C,  489,  it  is  said  by  Hoke,  J.,  "Our  decisions 
upon  the  subject  are  to  the  eflPect  that  when  the  holders  of  a  contingent 
estate  are  specified  and  known,  they  may  assign  and  convey  it,  and,  in 
absence  of  fraud  or  imposition,  when  such  deed  is  made,  it  will  conclude 
all  who  must  claim  under  the  grantors,  even  though  the  conveyance  is 
without  warranty  or  any  valuable  consideration  moving  between  the 
parties,"  stating  that  this  has  been  held  in  Kornegay  v.  Miller,  137 
X.  C,  659,  in  which  case  "The  contingent  conveyance  of  Annie  Slocum 
was  held  to  pass  by  her  quitclaim  deed,  anji  for  the  recited  consideration 
of  $1."  In  the  present  case  the  consideration  was  $9,000,  and  there  was 
a  warranty,  and  it  was  further  admitted  that  there  was  no  fraud  or 
imposition.  Judge  Hoke  further  stated  that  there  "were  many  decisions 
that  in  order  to  validate  the  conveyance  of  a  contingent  interest,  there 
must  have  been  a  valuable  consideration  or  a  warranty,  estopping  the 
heir  by  way  of  rebuttal,"  citing  Wright  v.  Brown,  116  N.  C,  26;  Foster 
i\  Hackett,  112  N.  C,  546;  Watson  v.  Smith,  110  N.  C,  6;  Southerland 
V.  Stout,  68  N.  C,  446;  but  he  added  "that  a  majority  of  the  Court, 
after  full  consideration,  had  come  to  a  different  conclusion,"  in  Korne- 
gay V.  Miller,  supra,  and  "that  case  should  be  no  longer  questioned,  and 
might  be  considered  by  the  profession  as  a  rule  of  property."  It  will 
be  seen  that  the  dissent  in  Kornegay  i\  Miller  has  no  bearing  on  this 
case  for  the  further  reason  that  here  there  was  a  valuable  consideration 
and  a  warranty.  In  that  case  the  conveyance  of  the  contingent  estate 
was  held  valid  by  way  of  an  equitable  assignment,  though  there  was  no 
warranty. 

In  Smith  v.  Moore,  142  N.  C,  299,  it  was  held  that  the  deed  passed 
the  contingent  remainder  by  way  of  equitable  assignment,  and  did  not 
operate  merely  as  an  executory  contract  to  convey.  In  Gray  v.  Hawkins, 
133  N.  C,  4,  under  a  devise  such  as  in  this  case,  the  life  tenant  and  the 
remainderman  joined  in  a  deed  conveying  the  land  with  a  warranty. 
It  was  held  that  the  deed  passed  the  fee  simple. 


138  IN  THE  SUPREME  COXJRT.  [180 

Bourns  v,  Fabrab. 

In  Foster  v,  Hackett,  112  N,  C,  555,  it  was  held  that  a  warranty  deed 
by  one  having  only  a  contingent  remainder  passed  the  title  by  way  of 
estoppel  to  the  grantee  as  soon  as  the  remainder  vested  by  the  happening 
of  the  contingency  upon  which  such  vesting  depended.  To  the  same 
purport  as  the  above  decisions,  Bowen  v.  Hackney,  136  N.  C,  193; 
Brown  v,  Dail,  117  N".  C,  43 ;  Watson  v.  Smith,  supra. 

The  plaintiffs  insist  that  the  deeds  of  all  three,  remaindermen — 
Bridgers  and  wife,  Mrs.  Hassardshort  and  husband,  and  Bourne,  com- 
missioner— conveyed  only  the  two-thirds  interest  vested  in  Bridgers 
and  Bourne,  but  did  not  convey  their  contingent  interest  in  the  one- 
third  devised  to  Mrs.  Hassardshort.  They  concede  the  deeds  passed 
whatever  interest  Bridgers  and  Bourne  had,  except  their  contingent 
interest  in  the  one-third  devised  to  Mrs.  Hassardshort.  But  what  in- 
terest did  Bridgers  and  Bourne  have  ?  Each  had  a  contingent  remainder 
in  one-third  dependent  upon  their  surviving  the  life  tenant,  or  leaving 
issue  surviving  her.  Each  had  also  a  contingent  remainder  as  survivor 
'  in  the  one-third  devised  to  Mrs.  Hassardshort,  dependent  upon  their 
surviving  the  life  tenant,  and  upon  Mrs.  Hassardshort  not  surviving 
the  life  tenant,  and  leaving  no  issue  surviving  her.  Both  interests  were 
contingent. 

If  the  deeds  passed  the  plaintiffs'  contingent  interest  as  to  one-third 
devised  to  each,  it  must  have  passed  their  contingent  interests  in  the 
one-third  devised  to  Mrs.  Hassardshort.  The  joint  deed  of  Bridgers 
and  Mrs.  Hassardshort  conveyed  "All  their  interest,  .  .  .  being  an 
undivided  two-thirds,"  and  the  Bourne  deed,  "All  his  rights,  title,  and 
interest,  being  one-third  interest,  it  being  the  identical  real  estate  devised 
by  K,  H.  Dickens  to  said  L.  M.  Bourne,  and  reference  is  hereby  made 
to  said  will  and  testament."  These  deeds  show  no  intent  to  except 
their  interest  in  Mrs.  Hassardshort's  one-third.  The  deed  in  which 
Bridgers  joined  conveyed  two-thirds,  and  warranted  it,  and  the  Bourne 
deed,  while  describing  it  as  being  one-third,  further  described  it  as 
"The  identical  real  estate  devised  to  Bourne  by  Dickens,"  and  reference 
was  made  to  the  will. 

The  words,  "All  the  interest"  and  "All  their  right,  title,  and  interest," 
control  even  if  the  interest  described  in  the  Bourne  deed  was  more  than 
one-third.  In  Murphy  v.  Murphy,  132  N.  C,  360,  where  the  grantor 
owning  an  undivided  one-fifth  interest  in  a  tract  of  land,  executed  a  deed 
of  his  entire  interest  in  the  land,  but  described  it  as  being  a  one-sixth 
undivided  interest,  it  was  held  that  his  deed  passed  his  whole  interest  in 
the  land.  The  reason  is  given  in  Cox  v.  McOowan,  116  N.  C,  131,  that 
"when  language  in  a  deed  is  of  doubtful  meaning,  that  which  is  most 
favorable  to  the  grantee  will  control." 
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The  words,  "All  their  interest,"  and  "All  their  right,  title,  and  inter- 
est" are  inconsistent  with  the  contention  that  Bridgers  and  Bourne  con- 
veyed only  their  contingent  interest  in  one-third  each,  and  not  their 
contingent  interest  in  the  entire  property.  Bridgers  joined  in  a  deed 
which  warranted  and  conveyed  two-thirds,  but  his  interest  proved  to  be 
only  one-half.  Boume^s  deed  described  the  interest  conveyed  by  him 
as  a  one-third,  but  the  happening  of  the  contingency  devolved  upon  him 
also  one-half,  which,  under  the  ruling  in  Murphy  v.  Murphy,  supra, 
passed  to  Farrar  by  his  deed. 

The  conveyance  of  "All  the  grantor's  right,  title,  and  interest  in  cer- 
tain described  property  is  a  conveyance  of  all  his  estate  in  such  prop- 
erty." 13  Cyc,  655.  In  construing  the  word  "interest"  in  a  statute, 
it  was  held  to  include  a  contingent  remainder.  Young  v.  Young,  89  Va., 
675  J  23  L.  R.  A.,  642 ;  and  includes  also  every  right,  legal  and  equitable. 
Hurst  V.  Hurst,  7  W.  Va.,  289. 

The  Bourne  deed,  conveying  "all  right,  title,  and  interest  of  L.  M. 
Bourne,"  and  describing  this  as  %eing  the  identical  real  estate  devised 
by  the  late  K.  H.  Dickens  to  said  L.  M.  Bourne,"  conveyed  to  Farrar 
whatever  interest  was  devised  to  Bourne  by  IJickens. 

We  concur  with  the  learned  counsel  for  the  defendant  that  we  have 
been  unable  to  find  any  case  holding  that  a  conveyance  of  "all  my  inter- 
est" does  not  include  a  contingent  remainder.  On  the  contrary,  the 
cases  above  cited  show  that  this  is  equivalent  to  conveying,  as  to  the 
grantor,  his  estate  in  the  property. 

The  plaintiffs  rely  upon  Blanchard  v.  Brooks,  12  Pick.,  47,  that  where 
there  was  a  deed  of  all  the  grantor's  right,  title,  and  interest  with  war- 
ranty, only  the  vested  interest  passed,  on  the  ground  that  by  the  common 
law,  a  contingent  remainder  could  not  be  conveyed  directly  by  deed,  and, 
therefore,  the  warranty  protected  only  the  vested  remainder.  But  later 
the  same  Court  held  that  a  contingent  remainder  can  be  conveyed  if  the 
person  who  is  to  take  the  remainder  is  definitely  ascertained.  Putman 
V.  Story,  132  Mass.,  205. 

The  plaintiffs  also  cite  Oilbert  t\  James,  86  N.  C,  249,  where  the 
grantee  conveyed  all  his  right,  title,  and  interest,  and  later  acquired  an 
interest  by  descent.  The  Court  pointed  out  that  the  distinction  is  that 
he  acquired  the  latter  interest  from  some  other  source,  and  did  not  own 
it  when  he  made  the  deed,  and  hence  it  did  not  pass.  But  in  this  case 
both  the  interest  in  the  one-third  and  the  contingent  in  the  rest  of  the 
devise  were  acquired  at  one  and  the  same  time  and  under  the  same  in- 
strument— ^the  will  of  K.  H.  Dickens,  though  the  extent  of  such  interest 
was  not  demonstrated,  as  to  either  contingent  estate,  until  the  death  of 
the  life  tenant. 
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The  Bridgers  deed  having -warranted  his  interest,  which  he  describes 
as  "a  two-thirds  undivided  interest,"  he  is  estopped  to  claim  any  interest 
in  the  land.  Where  a  party  owned  one-fourth  and  conveyed  one-half, 
and  later  inherited  another  fourth,  he  is  held  estopped.  Buchanan  v, 
Harrington,  141  'N.  C,  39 ;  HaUiburfon  v.  Slagle,  132  N.  C,  950;  Bums 
V.  Womhle,  131  IST.  C,  175. 

It  is  true  that  in  the  Bourne  deed  there  is  no  warranty,  but  the  prop- 
erty ordered  to  be  sold  by  a  decree  of  the  court,  and  which  the  commis- 
sioner conveyed,  was  described  as  "the  identical  real  estate  devised  by 
the  late  K.  H.  Dickens  to  the  said  L.  M.  Bourne,"  which  meant  the  whole 
interest  which  he  received  under  the  will. 

The  deeds  to  O.  C.  Farrar  by  the  life  tenant  and  all  three  of  the  re- 
maindermen were  evidently  intended  by  all  the  parties,  and  both  sides, 
to  convey  to  Farrar  the  entire  interest  in  the  land  in  question  as  fully  as 
it  was  devised  by  K.  H.  Dickens.  . 

It  is  unnecessary  to  discuss  the  exceptions  as  to  the  issue  in  regard  to 
the  width  of  the  lot.     There  is  error,  and  it  will  be  entered  here. 

Action  dismissed. 


In  re  Will  of  MILTON  R.  LOWE. 
(Filed  6  October,  1920.) 


Wills — Caveat — ^Undue  Influence— Suggestions  to  Make  Will— Physicians. 

A  suggestion  by  a  physician  to  his  patient  to  write  a  will,  after  telling 
him  he  would  not  live,  is  not  evidence  of  undue  influence  to  set  aside  the 
will  made  in  consequence,  when  the  mental  condition  of  the  testator  was 
sufficient  at  the  time,  and  he,  without  intimation  from  the  physician  or 
others,  selected  the  beneficiaries  and  gave  each  of  them  the  portion  of  his 
estate  they  were  to  take. 

Brown,  J.,  concurring;  Walker,  J.,  dissenting;  Allen,  J.,  concurring  in 
dissenting  opinion. 

Appeal  of  caveators  from  Stacy,  J,,  at  January  Term,  1920,  of 
Perquimans. 

Caveat  to  the  will  of  Milton  R.  Lowe,  heard  before  Stacy,  J.,  and  a 
jury,  at  January  Term,  1920,  of  Perquimans.  The  jury  found  that  the 
execution  of  the  paper-writing  purporting  to  be  his  last  will  and  testa- 
ment was  not  procured  by  fraud  and  undue  influence,  as  alleged  by  the 
caveators,  that  at  the  time  of  its  execution  he  had  sufficient  capacity  to 
execute  the  same,  and  that  the  said  paper-writing,  and  every  part  thereof, 
was  the  last  will  and  testament  of  Milton  R.  Lowe.  Judgment  accord- 
ingly.    Appeal  by  caveators. 
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Ward  &  Orimes,  Charles  Whedbee,  and  Ehringhaus  &  Small  for 
propounders. 

Aydlett  &  Simpson  and  Meehins  &  McMullan  for  caveators. 

Clark,  C.  J.  The  testator,  a  bachelor  62  years  of  age,  died  31  Octo- 
ber, 1918,  leaving  neither  brother  nor  sister,  and  by  this  will  devised 
his  property  to  his  nearest  living  kin,  Mrs.  Jordan  and  daughters,  one 
of  whom  was  an  invalid,  and  her  son,  with  a  family.  He  also  left 
$1,000  each  to  two  churches  in  the  county,  of  the  communion  to  which 
he  belonged,  and  $500  to  the  widow  of  another  cousin.  His  other  rela- 
tives were  the  children  of  other  first  cousins  of  whom  there  were  eight, 
all  of  whom  predeceased  him,  some  of  them  having  moved  away,  and 
some  leaving  no  children.  The  testator  lived  much  to  himself,  and  for 
the  last  five  or  six  years  was  not  in  good  health. 

The  will  was  written  by  a  member  of  the  bar  in  good  standing,  whose 
testimony,  together  with  that  of  a  tenant  who  lived  on  his  land  a  few 
hundred  yards  from  him,  if  believed,  showed  the  testator  was  entirely 
uninfluenced,  and  was  possessed  of  a  sound  and  disposing  mind  when  he 
executed  the  will.  He  was  taken  ill  on  29  September  with  pneumonia. 
On  17  October  his  physician  informed  him  that  he  could  not  live,  and 
suggested  that  he  write  his  will,  and  thereupon  he  sent  for  a  lawyer,  who 
drew  the  will  under  his  directions,  and,  according  to  the  testimony, 
entirely  without  suggestion  from  any  one.  Testator  died  31  October. 
The  attack  is  made  by  collateral  relations  on  the  father's  side,  Mrs. 
Jordan  being  his  only  living  first  cousin,  and  was  on  the  mother's  side. 

There  was  conflict  of  evidence  as  to  his  competency  to  make  a  will, 
which  the  jury  found  in  the  affirmative.  The  sole  allegation  as  to  undue 
influence  was  that  the  physician  who  had  attended  him  for  years  sug- 
gested to  him  that  he  should  make  a  will,  and  was  closeted  with  him  with 
the  doors  shut  for  a  few  moments.  There  is  no  evidence  to  show  that  at 
any  time  the  physician  suggested  to  him  any  provision  in  the  will,  and 
he  testified  that  he  did  not.  The  physician  was  not  devisee  in  the  will, 
but  was  designated  therein  as  his  executor.  He  was  not  present  when 
the  will  was  written. 

There  are  many  exceptions  and  voluminous  testimony,  but  the  law 
involved  is  practically  reduced  to  one  point,  which  is  that  the  court 
instructed  the  jury  that  if  they  should  find  that  the  physician  merely 
suggested  to  the  testator  the  making  of  his  will,  but  did  not  suggest  how 
he  should  make  it,  nor  any  of  the  provisions  therein,  that  this -would  not 
be  undue  influence.  If  merely  to  advise  a  friend  to  make  a  will  invali- 
dates it,  many  wills  will  be  made  void. 

"The  influence  which  is  exerted  merely  to  induce  the  making  of  a 
will,  while  leaving  the  testator  free  from  influence  as  to  the  provisions 
thereof,  is  not  undue  influence  in  the  legal  sense."  Struth  v.  Decker, 
100  Md.,  368. 


142  IN  THE  SUPREME  COURT.  [180 

In  BE  Lowe. 

'Ttfere  advice  or  suggestion,  where  directed  only  to  the  making  of  a 
will,  in  general,  does  not  constitute  undue  influence  unless  so  strongly 
and  persistently  urged  that  the  testator  was  unahle  to  resist  the  adopting 
it."  40  Cyc,  1146,  and  notes  57  and  62.  "A  will  is  not  executed  under 
undue  influence  because  a  person,  at  instance  of  beneficiaries  named 
therein  asks  the  testator  to  make  a  will  when  nothing  was  said  by  them 
to  such  person,  or  by  him  to  testator,  as  to  what  the  will  should  contain.*' 
In  re  Seagrist,  37  N.  Y.  Supp.,  496;  Aff.  153  K  Y.,  682. 

After  the  fullest  consideration  of  all  the  exceptions,  we  find 

No  error. 

Bbown,  J.,  concurring:  I  did  not  have  the  advantage  of  hearing 
the  argument  in  this  case,  but  as  my  brethren  are  equally  divided,  from 
necessity  I  must  give  the  casting  vote. 

After  a  careful  examination  of  the  record  and  briefs,  I  am  convinced 
that  there  is  no  evidence  of  undue  influence.  It  is  therefore  immaterial 
whether  his  Honor  erred  or  not  in  his  instruction  upon  the  first  issue, 
the  jury  having  found  in  response  to  the  second  issue  that  the  testator 
had  mental  capacity  sufficient  to  execute  the  will.  The  contention  is 
that  the  undue  influence  was  exerted  by  Dr.  Smith  in  an  effort  to  induce 
the  testator  to  make  a  will.  There  is  evidence  that  the  physician  advised 
the  testator  that  he  could  not  probably  recover  and  pressed  upon  him  the 
necessity  of  making  a  will,  and  that  the  physician  brought  a  lawyer  to 
the  testator  for  that  purpose.  There  is  not  a  scintilla  of  evidence  that 
Dr.  Smith  exerted  any  influence  whatever  as  to  what  disposition  the 
testator  should  make  of  his  property.  Not  a  single  devise  appears  to 
have  been  the  result  of  even  a  suggestion  upon  the  part  of  the  doctor. 
There  is  no  evidence  that  the  influence  of  the  physician  was  of  such  an 
overpowering  kind  that  it  subjugated  the  mind  of  the  testator  and  made 
him  express  the  will  of  the  physician  rather  than  his  own.  It  seems  to 
be  very  generally  held  that  advice  or  suggestion  do  not  constitute  undue 
influence  unless  they  are  so  strongly  urged  that  the  testator  is  unable  to 
resist  adopting  them.  Yorty  v.  Webster,  205  111.,  630 ;  Herbert  v.  Long, 
15  Ky.,  427;  O'Brien's  Appeal,  100  Me.,  156. 

This  rule  is  especially  true  where  the  suggestion  is  directed  only  to 
the  making  of  a  will  in  general,  and  not  as  to  what  it  should  contain. 
It  is  not  contended  that  Dr.  Smith  exerted  his  influence  in  favor  of  any 
particular  person.  There  is  not  a  scintilla  of  evidence  that  he  exerted 
any  influence  whatever  in  shaping  the  disposition  made  of  the  testator's 
property.  It  is  contended  that  when  he  urged  the  testator  to  make  a 
will  that  he  was  using  his  influence  adversely  to  the  interest  of  the  heirs 
at  law.  I  am  not  impressed  with  the  force  of  this  suggestion  for  the 
reason  that  the  testator  had  a  perfect  right  to  devise  his  property  to  his 
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heirs  at  law  if  he  saw  fit  to  do  so.  There  is  nothing  in  the  record  tend- 
ing to  prove  that  fliere  was  any  influence  exerted  upon  the  testator  to 
prevent  such  devise. 

The  testimony  of  Mr.  Whedbee,  who  wrote  the  will,  and  who  is  a 
lawyer  well  known  to  be  of  the  highest  personal  honor,  indicates  clearly 
that  the  testator  knew  to  whom  he  was  giving  his  property,  and  the 
extent  of  his  benefactions.  He  remembered  the  churches  that  he  was 
associated  with  and  the  parties  nearest  in  blood  and  affection.  The  rela- 
tives to  whom  he  gave  his  property,  as  soon  as  they  heard  of  his  sickness, 
came  from  a  distance  and  braved  the  dangers  attendant  upon  his  disease. 
They  stayed  with  and  nursed  him,  though  one  of  them  was  herself  an 
invalid.  These  objects  of  his  bounty  were  not  with  him  at  the  time,  and 
never  knew  of  the  execution  of  the  will  until  after  it  was  made. 

I  anoL  of  the  opinion  that  the  judgment  should  be  affirmed. 

Waxk^eb,  J.,  dissenting:  It  is  not  possible  for  me  to  assent  to  the 
last  proposition  stated  in  the  opinion  of  the  Court,  that  where  the 
execution  of  a  will  is  caused  by  undue  influence  it  does  not  invalidate  it, 
unless  also  it  extends  to  the  provisions  of  the  instrument,  and  I  do  not 
think  that  the  authorities  cited  by  the  Court  sustain  the  principle  now 
distinctly  asserted,  for  the  first  time.  Although  the  undue  influence  may 
be  confined  to  the  mere  making  of  the  will,  it  must  be  seen  at  once  that 
the  provisions  in  it  would  not  have  been  made  had  its  execution  not 
have  been  induced  wrongfully.  The  prejudice  is  to  those  heirs,  who,  by 
the  destruction  of  the  course  of  descent,  are  disinherited  by  the  will.  If 
the  testator  had  made  the  will  by  reason  of  fraud  or  duress,  the  principle 
must  be  the  same  as  if  it  had  been  by  undue  influence.  Any  difference 
must  be  in  kind,  and  not  in  degree,  the  result  being  the  same.  A  man 
may  make  a  will  under  duress,  or  the  fear  of  physical  injury  threatened 
by  another  if  he  does  not,  and  may  provide  therein  only  for  particular 
persons,  not  being  induced  to  favor  them  by  any  special  undue  influence 
exercised  for  the  purpose  of  having  the  particular  devise,  or  bequest, 
made,  when  the  testator  did  not  want  to  make  a  will  at  all,  but  wanted 
his  heirs  to  have  his  property.  In  such  a  case,  his  act  is  not  voluntary. 
He  chose  to  make  it  as  he  did  because  he  was  compelled  to  make  a  will, 
and  yet  if  he  had  been  allowed  to  follow  his  own  inclination  there  would 
have  been  no  will,  and  consequently  no  devise.  The  heirs  are  just  as 
surely  deprived  of  their  inheritance  wrongfully  as  if  the  wrongdoer  had 
coerced  him  to  make  a  particular  disposition  of  his  property.  Any  other 
doctrine  would  be  an  extremely  dangerous  one.  A  man  should  be  per- 
fectly free  in  the  entire  process  of  disposition.  This  case  is  a  striking 
illustration  of  the  correctness  of  my  position.  The  testator  here  was  not 
satisfied  with  the  will,  and  so  stated  himself,  and  expressed  his  sorrow 
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at  having  made  a  will  at  all.  He  was  acting  throughout  under  the  effect 
upon  his  will  power  which  was  caused  by  the  undue* influence,  and  this 
was  as  effectual  to  subject  it  to  that  influence  as  if  the  undue  influence 
has  been  exerted  only  to  cause  a  special  disposition  of  his  property. 

In  the  New  York  case,  cited  by  the  Court  (37  I^.  Y.  Suppl.,  496), 
there  was  no  undue  influence  exerted  to  have  the  testator  make  the  will; 
he  merely  requested  the  making  of  the  will  by  the  testator,  but  not  un- 
duly. The  head-note  is  thus :  "A  will  is  not  open  to  the  objection  of  hav- 
ing been  executed  under  undue  influence  because,  at  the  request  of  bene- 
ficiaries named  therein,  a  person  asked  testator  to  make  a  will,  nothing 
being  said  by  them  to  such  person,  or  by  him  to  testator,  as  to  what  the 
will  should  contain."  And  the  same  was  the  ruling  in  the  Maryland  case 
(100  Md.,  368),  as  the  influence  employed  to  induce  the  making  of  the 
will  was  not  undue,  because  undue  influence  is  a  coercion  produced  by 
importunity,  or  by  a  silent,  resistless  power,  which  the  strong  will  often 
exercise  over  the  weak  and  infirm,  and  which  could  not  be  resisted,  so 
that  the  motive  was  tantamount  to  force  or  fear ;  whatever  destroys  free 
agency,  and  constrains  the  person  whose  act  is  brought  in  judgment  to 
do  what  is  against  his  will,  and  what  he  would  not  have  done  if  left  to 
himself;  that  which  overpowers  the  will  without  convincing  the  judg- 
ment ;  an  influence  which  acts  to  the  injury  of  the  person  who  is  swayed 
by  it,  or  of  those  whom  he  would,  if  left  to  himself,  have  benefited.  39 
Cyc,  681-682.  We  said  of  this  undue  influence,  that  to  constitute  such 
influence  it  is  not  necessarily  required  that  there  should  exist  moral 
torpitude,  or  even  an  improper  motive ;  but  if  a  person,  from  the  best  of 
motives,  having  obtained  a  dominant  influence  over  the  mind  of  the 
grantor,  thereby  induces  him  to  execute  a  deed  or  other  instrument  mate- 
rially affecting  his  rights,  which  he  would  not  have  made  otherwise, 
exercising  the  influence  obtained  to  such  an  extent  that  the  mind  and 
will  of  the  grantor  is  effaced  or  supplanted  in  the  transaction  so  that  the 
instrument,  while  professing  to  be  the  act  and  deed  of  the  grantor,  in 
fact  and  truth  only  expresses  the  mind  and  will  of  the  third  person,  the 
actor  who  procured  the  result.  Myatt  v.  Myatt,  149  'N,  C,  137,  141; 
62  S.  E.,  887.  Undue  influence  exists  wherever,  through  weakness  and 
dependence,  or  implicit  reliance  by  one  on  the  good  faith  of  another,  the 
latter  obtains  an  ascendancy  which  prevents  the  former  from  exercising 
an  unbiased  judgment.  Caven  v,  Agnew,  186  Pa.  St.,  134,  328;  In  re 
Douglass,  162  Pa.  St.,  567,  569.  There  can  be  no  fatally  undue  in- 
fluence without  a  person  incapable  of  protecting  himself  as  well  as  a 
wrongdoer  to  be  resisted.  Latham  v,  Udell,  38  Mich.,  238,  242.  Undue 
influence  means  wrongful  influence.  But  influence  secured  through 
affection  or  persuasion  is  not  wrongful.  Sears  v,  Vdughan,  230  111., 
572,  589;  Dowie  v,  Sutton,  227  111.,  183,  197;  fiurt  v.  Quisenberry,  132 
111.,  385,  399. 
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But  in  the  New  York  and  Maryland  cases,  there  was  no  undue  in- 
fluence practiced  to  induce  the  making  of  the  will,  so  that  the  question 
did  not  arise,  hut  the  context  of  those  decisions  indicate  that,  if  there  had 
been  undue  influence,  the  Courts  would  have  held  the  wills  to  he  void. 
I  have  searched  most  carefully  and  exhaustively  to  flnd  a  case  in  the 
reports,  or  an  intimation  in  the  text-books,  to  the  effect  that  undue 
influence  employed  to  force  the  making  of  a  will,  without  any  being 
exerted  to  shape  its  provisions,  will  not  invalidate  the  instijument,  but 
my  search  has  been  in  vain,  and  I  can  safely  affirm  that  no  such  case  or 
authority  can  be  found  at  all,  and,  at  least,  no  such  well  considered 
precedent. 

The  effect  of  the  ruling  here  will  be  to  say  that  if  a  man  makes  his 
will  while  under  the  control  of  undue  influence,  it  will  not  be  set  aside, 
if  the  influence  did  not  govern  him  in  the  disposition  of  his  property, 
when,  if  he  had  not  made  the  will  at  all,  the  heirs  would  not  be  deprived 
of  their  inheritance,  because  no  disposition  of  his  property  would  have 
occurred.  It  follows  that  the  undue  influence  indirectly  caused  the 
particular  disposition  of  his  property  to  be  made,  and  this  being  both 
Ic^cally  and  practically  true,  how  can  it  make  any  difference  whether 
the  disposition  of  it  was  caused  directly  or  indirectly  by  the  wrongful 
influence. 

The  judge  charged  the  jury  against  the  view  I  have  taken  of  the 
matter,  when  there  was  evidence  to  show  undue  influence  in  procuring 
the  execiition  of  the  will  alone,  and  in  this  there  was  error  prejudicial 
to  the  caveators.  I  do  not  mean  to  imply  that  there  was  no  evidence 
of  undue  influence  exerted  to  control  the  provisions  of  the  will  in  favor 
of  certain  persons,  for  I  think  there  was,  and  strong  evidence  of  such 
wrongful  and  illegal  conduct,  but  I  have  sought  to  confine  myself  to  the 
instructions  as  to  the  making  of  the  will  itself  without  regard  to  its 
contents  or  the  special  disposition  of  testator^s  property,  for  the  court 
charged  plainly  and  emphatically  that  such  influence  would  not  be  undue 
and  would  not  vitiate  the  will.  This,  in  my  opinion,  was  palpable  error, 
because  the  result  was  the  same  even  if  the  physician  did  not  go  beyond 
this  and  unduly  induce  the  testator  to  will  his  estate  in  a  particular 
way.  I  am  so  sure  in  my  mind  of  this  being  the  law,  that  I  might  well 
stop  here  and  rest  my  dissent  solely  upon  this  ground.  There  is  evidence 
that  the  testator  had  persistently  pleaded  to  have  the  will  returned  to 
him  that  he  might  destroy  it,  as  he  regretted  that  he  had  made  it,  show- 
ing that  he  was  unwilling  that  his  property  should  go  as  the  will  directed, 
and  even  if  he  wished  only  to  change  it,  as  propounders  contend,  how, 
and  in  what  way,  did  he  wish  to  change  it.  He  could  not  even  change 
it  very  .well  unless  he  gave  a  different  direction  in  his  will,  that  is,  to  his 
last  desire  as  to  the  disposition  of  his  property.  Morphine  was  ad- 
10—180 
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ministered  to  him  for  the  ostensible  purpose,  as  caveators  contend,  that 
his  nerves  and  sensibilities  might  be  deadened,  so  that  he  might  pain- 
lessly pass  through  what  would  otherwise  have  been  to  him  the  terrible 
agony  of  death.  All  the  circumstances  attending  the  execution  of  this 
will  cast  a  grave  suspicion  upon  the  transaction,  and  there  was  more 
than  ample  evidence  that  it  was  not  the  will  of  the  testator.  When  he 
had  passed  frofn  under  the  baneful  influence  and  regained  possession,  as 
well  as  he  could,  of  his  normal  faculties,  and  of  his  self-control,  his  first 
appeal  was  for  the  document  which  wrongly  expressed  his  last  and  true 
desire,  that  being  for  a  just  and  fair  distribution  of  his  property  among 
those  of  his  blood  according  to  the  provisions  of  the  law,  which  he 
thought  was  sometimes  wiser  than  testator's,  as  it  often  is  in  many 
instances.  Such  a  disposition  of  his  property  was,  at  least,  more  in  con- 
sonance with  his  wishes,  and  his  sense  of  justice  and  right. 

It  will  better  illustrate  my  view  if  I  make  reference  here  to  some  of 
the  outstanding  facts  in  this  very  important  case: 

Milton  R.  Lowe,  the  testator,  died  on  31  October,  1918.  At  the  time 
of  his  death  he  was  a  bachelor,  62  years  of  age.  Practically  all  of  his 
life  he  had  lived  alone,  having  hardly  had  any  association  with  others. 
During  the  last  five  or  six  years  of  his  life  he  had  been  in  extremely 
feeble  health ;  suffering  from  Bright's  disease,  a  dilated  heart,  and  faint- 
ing spells,  and  lapses  of  memory,  and  being  in  a  generally  debilitated 
condition.  On  29  September  he  was  stricken  down  with  pneumonia, 
which  shortly  afterwards  was  complicated  with  gangrene  of  the  lungs, 
and  he  was  "from  the  first  as  sick  a  man  as  ever  died."  During  the 
whole  period  of  his  sickness  he  was  very  weak,  and  grew  progressively 
worse,  being  unable  to  raise  himself  in  bed,  and  speaking  to  those  about 
him  only  occasionally  when  aroused  temporarily  for  some  purpose,  or 
to  make  some  request.  On  17  October  he  was  informed  by  the  doctor, 
who  had  been  his  confidential  physician  for  years,  and  who  attended 
him  during  his  last  illness,  that  he  was  bound  to  die.  This  greatly 
excited  the  testator,  and  his  whole  soul  and  mind  seemed  to  be  concen- 
trated with  fear  and  anxiety  upon  the  hereafter,  without  further  thought 
of  earthly  things.  On  the  same  day  the  doctor,  having  administered 
professionally  to  the  needs  of  the  testator,  came  out  of  the  sick  room  on 
to  the  porch,  and  inquired  of  testator's  nurse  and  male  attendance  if  he 
ever  made  a  will.  Being  informed  that  he  had  not,  the  doctor  then 
inquired  who  were  his  nearest  relatives,  and  having  been  misinformed 
that  the  Jordans,  the  propounders,  were  his  nearest  relatives,  requested 
the  attendants  to  remain  away  from  the  sick  room  as  he  wished  to  have 
some  talk  with  the  old  man.  The  doctor  then  returned  to  the  sick  room, 
and,  contrary  to  his  usual  custom,  closed  the  door,  presumably  so  that 
they  on  the  porch  could  not  hear.     He  remained  in  the  sick  room  on 
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this  "occasion  about  thirty  minutes.     During  this  time  he  was  heard  to 
repeatedly  and  insistently  urge  upon  the  testator  that  he  make  a  will. 
The  testator  was  repeatedly  heard  to  protest  against  making  a  will, 
stating  that  he  would  wait  until  he  was  better,  and  that  if  he  then 
decided  to  make  a  will,  it  would  be  all  right.     Parts  only  of  this  con- 
versation were  heard  by  the  witnesses.     On  the  next  day  the  doctor 
returned,  bringing  an  attorney  with  him.     On  this  occasion  he  again, 
after  administering  professionally  to  the  testator,  requested  the  attend- 
ants to  remain  outside  of  the  room,  and  again  closed  the  door.     On  this 
occasion  he  remained  with  the  testator  about  forty  minutes,  and  was 
heard  again  urgently  and  repeatedly  insisting  that  the  testator  make  a 
will.     Testator  was  again  heard  protesting,  as  on  the  first  occasion. 
After  about  forty  minutes  of  this  colloquy,  the  doctor  emerged  from 
the  sick  room,  and  in  response  to  an  inquiry  from  the  attorney,  stated 
that  the  testator  had  decided  to  make  a  will.     The  attorney  then,  very 
properly,  went  into  the  sick  room,  and  wrote  the  paper-writing  pro- 
pounded as  the  testator's  will;  the  testator  naming  as  his  chief  bene- 
ficiaries those  who  the  doctor  had  been  misinformed  were  his  nearest 
kin,  and  naming  the  doctor  as  executor.     During  the  writing  of  the 
will,  the  doctor  was  constantly  present,  and  after  it  was  signed  and  wit- 
nessed, the  testator,  who  had  been  raised  bodily  in  bed  for  the  purpose 
of  signing  it,  folded  it  and  handed  it  to  the  doctor,  who  immediately 
bade  the  testator  farewell.     On  the  night  before  the  will  was  written 
the  testator  seemed  to  be  unusually  nervous  and  upset,  and  was  heard 
praying,  muttering,  and  moaning  to  himself  all  night.     During  the  ten 
days  which  elapsed  between  making  the  will  and  the  death  of  the  tes- 
tator, he  repeatedly  told  witnesses  that  the  doctor  had  caused  him  to 
make  a  will,  which  he  didn't  intend  to  make ;  that  he  wished  to  get  hold 
of  it  to  destroy  it,  and  furthermore  made  statements  repeatedly  that  he 
had  always  liked  the  doctor  before,  but  didn't  like  him  now.     He  fur- 
ther told  one  of  the  witnesses  that  the  doctor  had  told  him  during  the 
two  conversations  aforesaid  that  if  he  didn't  make  a  will  his  heirs  would 
be  litigating  over  the  property,  and  the  lawyers  would  get  half  of  it. 
All  the  property  owned  by  the  testator  at  his  death  he  got  from  his 
father,  with  the  exception  of  one  farm,  which  he  purchased  with  the 
accumulations  from  his  father's  property.     His  heirs  at  law  and  next 
of  kin  were  two  first  cousins  on  his  mother's  side,  a  child  of  another  first 
cousin  on  his  mother's  side,  and  the  children  of  six  first  cousins  on  his 
father's  side.     All  of  his  kindred  on  his  father's  side  were  disinherited, 
and  all  upon  his  mother's  side  except  Mrs.  Louisa  Jordan,  one  of  his 
first  cousins  on  his  mother's  side,  and  her  four  grown  children.     Of 
those  disinherited  upon  his  father's  side,  there  were  several  sets  of  minor 
children ;  some  nearly,  and  some  absolutely  dependent ;  while  the  Jordans 
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were  not  only  possessed  of  some  little  property,  but  three  of  them  were 
earning  good  salaries.  At  the'  time  of  the  testator's  death,  the  Jordans 
had  been  living  in  Norfolk,  Va.,  about  a  year,  during  which  time  the 
testator  had  not  seen  them. 

This  recital  of  only  some  of  the  facts,  there  being  others  which  rein- 
force them,  shows  how  necessary  it  was  that  the  charge  of  the  judge 
should  have  been  given  with  careful  and  clear  discrimination,  and  how 
fatal  to  the  caveators  was  the  instruction  as  to  undue  influence,  which 
was  merely  exerted  in  securing  the  making  of  the  will. 

Lastly,  let  me  say,  that  testimony  of  the  doctor  as  to  the  mental 
capacity  of  the  testator,  and  relevant  to  that  issue,  was  permitted,  by 
inadvertence,  of  course,  to  be  used  on  the  issue  as  to  undue  influence, 
and  evidence  as  to  undue  influence  was  permitted  to  be  given  by  him, 
when  he  was  an  incompetent  witness,  all  against  the  objection  of  the 
caveators.  It  is  difficult  sometimes  to  separate  the  testimony  and  assign 
each  part  of  it  to  its  proper  place  and  function,  but  it  must  be  done,  else 
the  jury  will  be  free  to  decide  the  issues  upon  incompetent  evidence. 
What  the,  person,  whose  mental  condition  is  in  question,  says  may  be 
considered  by  the  jury  as  evidence  of  such  condition,  although  it  is  not 
competent  as  evidence  of  the  truth  of  what  he  says,  and  the  court  should 
carefully  discriminate  between  the  two,  but  the  evidence  should  be  ad- 
mitted, as  to  the  state  of  his  mind  and  his  capacity  to  make  a  will,  deed, 
or  contract,  or  to  commit  a  crime  (capax  doli),  even  though  his  state- 
ments may  be  self-serving,  or  otherwise  incompetent  as  evidence  of  their 
truth.  Sometimes,  and  very  generally,  the  falsity  of  them  is  the  very 
thing  that  indicates  aberration  of  the  mind  or  impaired  mental  faculties. 
If  it  is  expert  testimony  that  is  resorted  to  for  the  purpose  of  showing 
mental  condition,  the  witness  must  be  allowed  freely  to  state  not  only 
what  the  subject  stated  to  him,  but  what  he  did,  so  that  the  value  of  his 
opinion  may  the  more  clearly  appear.  This  is  elementary  learning,  and 
hardly  calls  for  the  citation  of  authority.  Rogers  on  Expert  Testimony 
(2  ed.),  pp.  479,  480;  especially  the  opinion  of  Justice  Washington  in 
Lessees  of  Hoge  v,  Fisher,  1  Peters'  C.  C.  (U.  S.),  163.  The  value  of 
the  expert's  opinion  depends  very  largely  upon  his  opportunities  for 
seeing  and  conversing  with  the  person  whose  mental  condition  is  the 
subject  of  inquiry,  as  appears  in  the  authorities  cited,  and  as  common 
sense  suggests,  but  while  this  is  true,  the  judge  should  most  carefully 
instruct  and  caution  the  jury  not  to  consider  the  testimony  in  the  light 
of  evidence  as  to  facts  detailed  by  the  witnesses,  but  only  as  bearing 
upon  the  question  of  mental  condition.  These  principles  are  strongly 
supported  by  the  clear  and  emphatic  language  of  Chief  Justice  Smith 
in  McLeary  v,  Norment,  84  N^.  C,  235,  a  case  which  has  been  much  cited 
and  approved  by  this  Court.     He  said :     "The  conversation  offered  was 
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not  to  prove  any  fact  stated  or  implied,  but  the  mental  condition  of  the 
plaintiff,  as  declarations  are  received  to  show  the  presence  of  disease  in 
the  physical  system.  How,  except  through  observation  of  the  acts  and 
utterances  of  a  person,  can  you  arrive  at  a  knowledge  of  his  health  of 
body  and  mind?  As  sanity  is  ascertained  from  sensible  and  sane  acts 
and  expressions,  so  may  and  must  conclusions  of  unsoundness  be  reached 
by  the  same  means  and  the  same  evidence.  The  declarations  are  not 
received  to  show  the  truth  of  the  things  declared,  but  as  evidence  of  a 
disordered  intellect,  of  which  these  are  the  outward  manifestations. 
The  admissibility  of  the  witness's  opinion,  resting,  as  it  necessarily  must, 
upon  past  opportunities  of  observing  one's  conduct,  requires,  in  order  to 
a  correct  estimate  of  the  value  of  the  opinion,  an  inquity  into  the  facts 
and  circumstances  from  which  it  has  been  formed.  There  seems  to  be 
no  sufficient  reason  for  receiving  the  opinion  and  excluding  proof  of  the 
facts  upon  which  it  is  founded."  One  of  the  last  cases  affirming  it  is 
Bissett  V.  Bailey,  176  N".  C,  43,  where  the  point  here  considered  is  stated 
and  fully  explained  with  reference  to  McLeary  v.  Norment  The  case 
of  Bissett  V,  Bailey,  supra,  is  also  authority  to  the  effect  that  such  testi- 
mony is  not  competent  in  cases  when  the  issue  is  as  to  undue  influence 
and  the  witness  is  interested  in  the  event  of  the  action,  testifying  to 
transactions  or  communications  with  the  deceased,  citing  Hathaway  v. 
Hathaway,  91  N.  C,  139;  Linebarger  v.  Linebarger,  143  N.  C,  229; 
Bunn  V.  Todd,  107  N".  C,  266;  and  especially  In  re  Chrisman's  Will, 
175  N.  C,  420,  where  the  point  was  directly  raised  and  decided.  Justice 
Brown  writing  the  opinion. 

.  There  are  other  exceptions  to  evidence  and  to  the  charge  deserving 
attention,  but  to  consider  them  in  detail  would  extend  this  opinion  far 
beyond  its  proper  limits.  The  principal  error  is  the  instruction  we  have 
already  fully  considered  as  to  undue  influence  merely  in  the  making  of 
the  will. 

The  testator  at  the  time  he  signed  the  instrument  had  been  greatly 
wasted  by  disease,  which  had  well  nigh  sapped  his  vitality.  He  was 
entirely  too  weak  even  to  resist  persuasion  or  importunity,  and  certainly 
not  strong  enough  to  overcome  the  dominating  influence  of  one  who  had 
all  his  faculties  unimpaired,  both  mental  and  physical,  and  who  had 
been  his  attending  physician.  He  was  verily  fast  approaching  the 
shadow  of  death,  almost  in  its  immediate  presence,  as  he  had  been  ad- 
vised, and  wa6  much  agitated  and  unnerved  by  his  sudden  knowledge  of 
it.  He  was  in  no  condition  to  act  with  a  proper  sense  of  his  duty  to 
those  who  were  entitled  to  favorable  consideration  in  the  disposition  of 
his  estate.  His  declaration  that  he  did  not  want  to  make  a  will,  and  his 
call  for  the  will  that  he  might  destroy  it,  or  even  change  it,  showed 
plainly  that  undue  influence  had  done  its  work,  and  that  his  free  agency 
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had  been  subdued  by  a  superior  power  operating  upon  him,  when  he  was 
as  clay  in  the  hands  of  the  potter,  ready  to  yield  without  any  attempt  at 
opposition  to  any  request  as  to  what  he  should  do.  I  do  not  say  that 
those  were  the  facts,  but  that  there  was  strong  evidence  of  them,  which 
was  rendered  of  little  or  no  force  by  the  errors  committed.  There  is 
evidence,  which  if  believed,  shows  that  the  instrument  was  not  his  volun- 
tary and  untrammelled  act,  as  a  will  should  be,  but  the  product  of 
another's  will,  to  whose  every  suggestion  he  had  readily  submitted. 

I  am  greatly  perplexed  to  understand  how  it  can  be  successfully 
asserted,  or  maintained,  that  there  is  no  evidence  of  undue  influence  to 
make  the  will,  when  the  record  is  replete  with  such  evidence.  ,  It  cannot 
be  said  that  the  -making  of  the  will  was  not  unduly  influenced  and  pro- 
cured. His  Honor  assumed  that  there  was  evidence  of  it  when  he  gave 
the  instruction.  There  is  not  only  ample,  but  abundant  evidence  of  it, 
and  the  cries  of  the  testator  that  the  paper  be  restored  to  him,  so  that  it 
might  be  canceled  or  destroyed,  is  not  the  least  of  it.  It  was  not  by 
any  means  a  mere  suggestion  to  the  testator  to  make  the  will,  but  far 
more  than  that.  Many  wills  have  been  set  aside  upon  far  less  evidence. 
Of  course,  the  testator  could  will  his  estate  to  his  heirs,  but  he  did  not 
do  so,  and  if  he  had  done  so,  they  would  still  take  as  heirs,  as  if  by  de- 
scent. He  willed  it  to  some  of  his  heirs,  but  not,  in  a  natural  way,  to 
those  in  the  paternal  links,  who  would  have  taken  it,  had  he  not  made 
a  will,  as  it  would  have  gone  to  those  who  were  of  the  blood  of  the  first 
purchaser,  his  father,  and  they  have  been  prejudiced.  By  undue  in- 
fluence in  procuring  the  making  of  the  will,  that  line  of  descent  has  been 
ignored. 

Suggestion,  or  fair  persuasion,  which  does  not  subject  the  testator's 
will  to  that  of  a  third  person,  making  it  the  will  of  the  latter  and  not 
that  of  the  testator,  will  not,  of  course,  do.  That  is  not  this  case,  but  a 
very  different  one.  The  declarations  of  the  testator  show  what  influence 
had  been  exerted  upon  him.     Nothing  could  manifest  it  more  surely. 

The  effect  of  the  instruction  is  that,  if  the  execution  of  the  will  was 
"unduly  influenced"  by  the  physician,  and  he  was  appointed  executor  by 
reason  of  it,  his  appointment  would  be  void,  but  the  will  would  still  be 
valid,  if  the  disposition  of  the  testator's  property  was  not  unduly  in- 
fluenced, which  was  exactly  the  same  as  saying  that,  if  the  making  of  the 
will  was  obtained  by  undue  influence,  the  will  would  nevertheless  be 
valid  unless  the  particular  disposition  of  his  property  came  under  the 
same  influence  and  was  induced  by  it,  except  as  to  the  executor's  appoint- 
ment. 

My  conclusion  is  that  there  should  be  another  trial  of  the  case  for  the 
errors  pointed  out. 

Allen,  J.,  concurs  in  the  dissenting  opinion  of  Walkbb,  J. 
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BifRS.  MARY  W.  DUFFY  v.  MRS.  EMMA  HARTSFIELD  et  al. 

(Filed  8  October,  1920.) 

1.  Pleadings— Nonsuit— Appeal  and  1jitoi>— Objections  and  E<zceptions— 

Final  Judgment. 

Exception  to  the  refusal  of  the  trial  judge  to  grant  a  motion  for  judg- 
ment of  nonsuit  upon  the  pleadings  should  be  noted,  and  appeal  taken 
from  the  final  judgment 

2.  Ijessor    and    Lessee— liandlord    and    Tenant— Contracts— Damages- 

Crops — Caveat  Emptor. 

It  is  incumbent  upon  the  lessee  of  lands  to  observe  the  lands  beforehand 
with  regard  to  fences  and  other  like  or  apparent  matters,  and  protect 
himself  in  his  lease  as  to  their  repair,  etc.,  and  when  he  has  not  done  so 
the  doctrine  of  caveat  emptor  applies  and  he  may  not  recover  of  his  lessor 
damages  to  his  crops  caused  by  the  condition  of  the  fence  during  the 
period  of  the  lease  for  farming  purposes. 

Appeal  by  defendant  from  Connor,  J.,  at  the  June  Term,  1920,  of 
Oraven. 

This  is  an  action  to  recover  rent. 

The  plaintiff  alleges  in  her  complaint  that  prior  to  1  January,  1918, 
the  plaintiff  rented  to  the  defendant,  J.  L.  Hartsfield,  a  certain  farm  in 
Craven  County  for  the  year  1918  for  the  sum  of  $250,  and  that  the 
defendant  went  into  possession  of  the  land  and  cultivated  it  and  disposed 
of  the  crops  without  paying  the  rent,  or  accounting  for  the  same. 

The  defendant,  answering  the  complaint,  admitted  that  he  had  rented 
the  farm  from  the  plaintiff,  and  from  his  codefendant  for  agricultural 
purposes  during  the  year  1918,  and  that  he  went  into  possession  of  it  and 
cultivated  it,  and  admitted  that  he  removed  the  crops  therefrom,  but 
denied  that  such  removal  was  wrongful,  and  as  a  further  defense  alleged 
that  after  he  had  made  all  preparations  to  cultivate  the  farm  he  dis- 
covered that  the  fences  were  insufficient  and  broken  down  and  unfit,  to 
such  an  extent  that  cattle  entered  upon  the  lands  and  did  great  damage 
to  the  crops,  and  that  he  repeatedly  made  demands  upon  the  plaintiff  to 
provide  sufficient  fences  to  ward  off  the  stock,  and  that  she  repeatedly 
refused  to  do  so. 

The  defendant  also  alleges  additional  damages  by  reason  of  the  loss 
of  fertilizers  and  seed,  but  all  growing  out  of  the  alleged  failure  of  duty 
on  the  part  of  the  plaintiff  to  repair  the  fences. 

The  plaintiff  moved  for  judgment  on  the  pleadings  on  the  ground  that 
the  defendant  admitted  that  the  rent  was  due  and  unpaid,  and  that  his 
alleged  counterclaim  for  damages  did  not  state  a  cause  of  action. 

The  motion  was  refused,  and  the  plaintiff  excepted  and  appealed. 
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B.  A.  Nunn  for  plaintiff. 
Guion  &  Ouion  for  defendant. 

AxLEN,  J.  The  refusal  of  a  motion  for  judgment  on  the  pleadings  is 
not  appealable.  This  is  expressly  decided  in  Cameron  v.  Bennett,  110 
K  C,  277 ;  Duffy  v.  Meadows,  131  N.  C,  33 ;  and  Barbee  v.  Penny,  174 
N.  C,  572. 

The  reason  for  the  rule  is  stated  in  these  cases,  and  it  is  pointed  out 
that  the  correct  practice  is  to  note  an  exception  to  the  refusal  to  grant 
the  motion,  which  will  be  considered  on  appeal  from  the  final  judgment. 

We  will,  however,  express  an  opinion  on  the  merits  of  the  motion,  as 
it  will  doubtless  prevent  further  litigation. 

The  principle  is  well  settled  that  "In  the  absence  of  express  stipula- 
tion on  the  subject,  therQ  is  usually  no  obligation  or  assurance  on  the 
part  of  the  landlord  to  his  tenant  that  the  premises  will  be  kept  in 
repair,  or  that  the  same  are  fit  or  suitable  for  the  purposes  for  which 
they  are  rented,"  and  that,  "  'Ordinarily  the  doctrine  of  caveat  emptor 
applies  to  leases  of  realty,  and  throws  on  the  lessee  the  responsibility 
of  examining  as  to  existence  of  defects  on  the  rented  premises  and  pro- 
viding against  their  ill  effects.'  Propositions  that  are  approved  by  direct 
decision  with  us,  and  which  prevail  generally  in  jurisdictions  where  the 
rights  of  the  parties  are  dependent  on  common-law  principles.  Smith- 
field  Improvement  Co.  v.  Coley-Bardin,  156  N".  C,  255;  Edwards  v. 
B.  B.,  98  N".  Y.,  245;  Mullen  v.  Bainear,  45  K  J.  L.,  520;  Doyle  v. 
B.  B.,  147  U.  S.,  413 ;  Walsh  v.  Schmddt,  206  Mass,  405 ;  Thomas  v. 
Lane,  21  Mass.,  47;  Philan  v.  FitzpatricJc,  188  Mass.,  237;  Calvin  v. 
Beals,  187  Mass.,  250;  Howard  v.  Water  Power  Co.,  75  Wash.,  255;  3 
Sherman  &  Redford  on  Negligence,  sec.  709;  16  R.  C.  L.,  772;  in  the 
Landlord  and  Tenant,  sec.  268."     Fields  v.  Ogbum,  178  N.  0.,  408. 

As  stated  in  16  R.  C.  L.,  1032,  the  tenant  "takes  the  premises  for 
better  or  for  worse,  and  cannot  involve  his  landlord  in  expense  for 
repairs  without  his  consent." 

The  facts  alleged  by  the  defendant  bring  him  clearly  within  this  rule, 
and  there  is  greater  reason  for  enforcing  it  against  him  because  the 
defects  of  which  he  complains,  insufScient  fences,  were  apparent  and 
easily  discovered  before  he  made  the  contract  of  renting,  and  he  had 
ample  opportunity  to  protect  himself  by  covenants  in  the  lease,  and 
having  failed  to  do  so,  he  must  abide  by  the  law. 

We  are  of  opinion,  therefore,  that  the  defendant  has  not  alleged  a 
counterclaim  which  he  can  maintain,  and  that  the  plaintiff  is  entitled 
to  judgment  for  the  rent  due. 

Appeal  dismissed. 
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E.  C.  TISDALE  v.  GEORGE  EUBANKS. 
(Filed  13  October,  1920.) 

1.  Attaciuneiit — ^Libel  imd  Slander — Slander — Injury  to  Person — Statutes. 

The  security  of  a  person's  good  name  and  reputation  Is  within  hjs 
.  personal  rights  as  a  citizen,  and  slander  thereof  is  an  Injury  to  his  person, 
and  will  sustain  a  proceeding  for  an  attachment  within  the  Intent  and 
meaning  of  Rev.,  728  (4),  as  an  "Injury  to  the  person  by wrong- 
ful act." 


2.  Same— -History  of  Li^slation. 

A  history  of  the  statutes  providing  for  the  writ  of  attachment  and  the 
various  amendments  to  the  same,  Code  of  1868,  sec.  197;  Code  of  1883, 
sec.  347;  Laws  of  1893,  ch.  77,  shows  that  the  present  statute  is  in  full 
support  of  the  above  position,  and  the  objection  that  it  is  but  a  return 
to  legislation  existing  under  the  Code  of  1856,  ch.  7,  sec.  16,  granting  the 
writ  for  injuries  only  to  "proper  person  and  property,"  is  untenable. 
Webb  V.  Bowler,  50  N.  C,  362,  cited,  distinguished,  and  applied. 


S.  Courts— Jurisdiction — Special  Appearance — ^Motions  to  Discharge— At- 
tachment—Slander. 

Where  the  jurisdiction  of  the  court  In  an  action  for  slander  depends 
upon  the  validity  of  the  attachment  under  our  statute,  Rev.,  728  (4),  the 
defendant  may  challenge  the  right  of  the  court  to  proceed  by  special 
appearance,  and  move  to  discharge  the  attachment  and  dismiss  the  case 
without  subjecting  himself,  generally,  to  the  jurisdiction  of  the  court. 

CrviL  ACTION  for  libel,  heard  on  motion  to  discharge  an  attachment 
transferred  from  the  clerk,  before  Bond,  J.,  at  September  Term,  1920, 
of  Craven. 

On  the  hearing  it  was  made  to  appear  that  the  action  is  for  libel; 
that  no  personal  summons  has  been  thus  far  obtained,  and  plaintiff  is 
proceeding  by  publication;  that,  on  proper  affidavits,  plaintiff  has  pro- 
cured an  attachment  in  the  cause,  and  same  has  been  levied  on  property 
of  the  defendant,  situate  within  the  jurisdiction  of  the  court;  that  de- 
fendant has  entered  a  special  appearance;  and  moved  to  discharge  the 
attachment  on  the  ground  that,  under  the  law  of  this  State,  no  attach- 
ment lies  in  the  action  for  libel,  and  the  court  being  of  this  opinion, 
judgment  was  entered  that  the  writ  of  attachment  be  discharged,  and 
that,  thus  far,  no  personal  service  of  summons  had  been  obtained. 

Plaintiff,  having  duly  excepted,  appealed. 

R,  E.  Whitehursi  and  Guion  &  Guion  for  plaintijf, 
D,  L.  Ward  and  Moore  &  Dunn  for  defendant. 

Hoke,  J.  Our  statute  on  the  subject.  Rev.,  728,  provides  that  an 
attachment  lies  in  actions  for  : 

1.  Breach  of  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 
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3.  Any  other  injury  to  real  or  personal  property  in  consequence  of 
negligence,  fraud,  or  other  wrongful  act. 

4.  Any  injury  to  the  person  by  negligence  or  wrongful  act. 

The  approved  writers  on  the  subject,  Blackstone,  Kent,  Cooley,  and 
others,  generally  maintain  the  security  of  one's  reputation  and  good 
name  as  among  the  personal  rights  of  the  citizen  entitled  to  the  protec- 
tion of  the  law,  and,  in  this  view,  the  language  of  the  fourth  clause  of 
this  section  is  broad  enough  to  include,  and,  in  our  opinion,  does  include 
and  extend  to  an  action  for  libel. 

The  decided  cases  on  the  subject,  in  this  and  other  actions  involving- 
substantially  the  same  principle,  are  to  like  effect.  Hoover  v.  Palmer, 
80  ISr.  C,  313;  Riddle  v.  McFadden,  201  K  Y.,  215;  Times  Democrat  v. 
Moyer  et  at,,  136  Fed.,  761;  Johnston  v.  Bradstreet  Co.,  87  Ga.,  79; 
Varnum  v.  Townsend,  23  Fla.,  355 ;  Kenzie  v.  Doran,  39  Mont.,  593,  and 
see  numerous  additional  authorities  cited  in  Words  &  Phrases,  sec.  2,. 
vol.  3,  p.  1004.  And,  in  authoritative  decisions  construing  various 
bankruptcy  statutes,  wherein  judgments  and  claims  growing  out  of 
willful  and  malicious  injuries  to  person  and  property  are  exempted  from 
the  effect  and  operation  of  a  discharge,  libel  has  been  held  to  come 
within  the  exemption,  being  classed  and  considered  as  an  injury  to  the 
person.  McDonald  v.  Brown,  23  Rh.  Is.,  546;  Sanderson  v.  Hunt,  116 
Ky.,  435 ;  Thompson  v.  Judy,  169  Fed.,  553. 

In  Johnston  v.  Bradstreet  Co,,  supra,  the  question  presented  wa» 
whether  a  statute,  withdrawing  from  principle  of  abatement,  by  death 
of  the  litigant,  "actions  for  homicide,  injuries  to  the  person,  and  injury 
to  property,"  extended  to  and  included  actions  for  libel,  held  that  same 
came  within  the  provisions  of  the  law,  and  Lumphin,  J,,  delivering  the 
opinion  of  the  Court,  said: 

"If,  however,  the  meaning  of  the  words  'injury  to  person'  cannot  be 
determined  by  the  position  of  the  amended  section  itl  the  Code,  it  may 
be  arrived  at  by  reference  to  the  common  law.  At  common  law,  abso^ 
lute  personal  rights  were  divided  into  personal  security,  personal  liberty^ 
and  private  property.  The  right  of  personal  security  was  subdivided 
into  protection  to  life,  limb,  body,  health,  and  reputation.  3  Black- 
stone  Com.,  119.  If  the  right  to  personal  security  includes  reputation^ 
then  reputation  is  a  part  of  the  person,  and  an  injury  to  the  reputation 
is  an  injury  to  the  person.  Under  the  head  of  'security  in  person,'^ 
Cooley  includes  the  right  to  life,  immunity  fro^  attacks  and  injuries^ 
and  to  reputation.  Cooley  on  Torts  (2  ed.),  23,  24.  See,  also,  Pollock 
on  the  Law  o£  Torts,  7.  Bouvier  classes  among  absolute  injuries  to  the 
person,  batteries,  injuries  to  health,  slander,  libel,  and  malicious  prose- 
cutions. 1  Bouvier,  L.  Die.  (6  ed.),  636.  'Person'  is  a  broad  term,  and 
legally  includes  not  only  the  physical  body  and  members,  but  also  every 
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bodily  sense  and  personal  attribute,  among  which  is  the  reputation  a  man 
has  acquired.  Reputation  is  a  sort  of  right  to  enjoy  the  good  opinion 
of  others,  and  is  capable  of  growth  and  real  existence,  as  an  arm  or  a 
1^.  If  it  is  not  to  be  classed  as  a  personal  right,  where  does  it  belong  ? 
^N'o  provision  has  been  made  for  any  middle  class  of  injuries  between 
those  to  person  and  those  to  property,  and  the  great  body  of  wrongs 
arrange  themselves  under  the  one  head  or  the  other.  Whether  viewed 
from  the  artificial  arrangement  of  law  writers,  or  the  standpoint  of 
common  sense,  an  injury  to  reputation  is  an  injury  to  person.  And 
oftentimes  an  injury  of  this  sort  causes  far  more  pain  and  unhappiness, 
to  say  nothing  of  actual  loss  in  money  or  property,  than  any  physical 
injury  could  possibly  occasion." 

And,  in  McDowell  v.  Brown,  supra,  Tillinghast,  J.,  speaking  to  the 
question,  said :  "In  view  of  these  definitions,  we  think  it  is  clear  that  a 
libel  is  a  wrong  and  injury  committed  against  the  person  of  another. 
As  a  part  of  the  right  of  personal  security,  the  preservation  of  every 
person's  good  name  from  the  vile  arts  of  detraction  is  justly  included, 
and  for  a  violation  of  this  right  ample  remedies  are  provided. 

"The  law,  which  is  supposed  to  be  good  common  sense  crystallized, 
looks  upon  and  treats  a  person's  character  as  an  inseparable  part  of  the 
person  himself.  If  that  is  injured,  he  is  necessarily  injured ;  if  that  is 
wronged,  he  is  wronged.  Indeed,  it  is  frequently  said,  and  with  much 
truth,  that  'Character  makes  the  man.'  And,  in  this  connection,  we 
may  say  that  it  is  difficult  to  conceive  of  a  greater  injury  which  could 
be  done  to  a  person  than  to  wrongfully  and  maliciously  tarnish  or 
blacken  and  destroy  his  good  character  in  the  community  where  he  lives. 
Wounded  feelings,  mental  anguish,  loss  of  social  position  and  standing, 
personal  mortification  and  dishonor,  are  clearly  injuries  that  pertain  to 
the  person.  In  so  far  as  we  are  aware,  injuries  to  the  character  are 
always  classed  in  the  law  with  injuries  to  the  person." 

A  history  of  our  legislation  on  this  subject  lends  support  to  the  posi- 
tion, if  further  support  were  required.  Under  the  Code  of  1868,  sec. 
197,  an  attachment  could  only  be  issued  in  an  action  arising  on  contract 
for  the  recovery  of  money  only,  and  for  wrongful  conversion  of  personal 
property,  and  construing  the  section,  it  was  held  that  no  attachment 
would  lie  for  unliquidated  damages,  even  in  case  of  breach  of  contract. 
Later,  in  the  Code  of  1883,  sec.  347,  the  attachment  law  was  amended 
so  that  the  writ  would  lie  in  actions  to  recover  a  sum  of  money  only, 
and  damages  in  one  or  more  of  the  following  causes : 

1.  Breach  of  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  And  other  injury  to  personal  property  by  reason  of  negligence, 
fraud,  or  other  wrongful  act. 
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In  ch.  77,  Laws  1893,  the  words  "real  or"  were  inserted  just  before 
personal,  in  clause  3  of  the  section,  and  thereafter  the  issuance  of  the 
writ  was  upheld  in  actions  for  money,  and  for  liquidated  damages  in 
the  causes  specified,  and  none  other.  Judd  v.  Mining  Co.,  120  N.  C, 
397;  Long  v.  Ins.  Co.,  114  N.  C,  465;  Winfree  v.  Bagley,  102  K  C, 
515. 

Again,  in  1901,  the  attachment  law  was  amended  by  adding  the  sec- 
tion substantially  as  it  now  appears  in  clause  4,  Rev.,  758:  "Any 
injury  to  the  person  caused  by  n^ligence  or  wrongful  act,"  thus  show- 
ing the  intent  of  the  Legislature  to  broaden  th^  right  to  this  writ,  and 
make  the  same  well  nigh  coextensive  with  any  well  grounded  demand 
for  judgment  in  personam.  And  no  valid  reason  occurs  to  us  for  dis- 
tinction between  actions  for  slander  and  libel,  and  any  other  demand  for 
unascertained  and  unliquidated  damages  for  injuries  to  the  person. 

"It  is  earnestly  contended  for  defendant  that  this  fourth  clause  of  the 
section  is  but  a  return  to  the  pertinent  legislation  on  the  subject  as  it 
prevailed  in  the  Code  of  1856,  ch.  7,  sec.  16,  granting  the  writ  for 
injuries  to  the  'proper  person  and  property'  of  another,  and  attention 
is  called  to  an  intimation  by  Pearson,  C.  J.,  then  Associate  Justice,  in 
Webb  V.  Bowler,  50  N.  C,  362,  that  the  law  as  it  then  existed  did  not 
extend  to  slander." 

As  stated,  the  point  was  not  presented  in  Webb  v.  Bowler,  The 
statement  is  but  an  intimation  of  the  learned  judge,  and,  on  a  statute 
granting  the  writ  for  injuries  to  the  "proper  person  of  another  (which 
might  very  well  be  restricted  to  physical  injuries),  is  by  no  means  de- 
cisive on  the  present  law,  allowing  attachment  in  broader  terms  for 
injuries  to  the  person  by  any  wrongful  act."  And  so,  in  reference  to 
the  argument  that  in  the  statute  on  arrest,  the  process  is  provided  for 
injuries  to  "person  and  to  character."  The  statute  on  arrest  from  the 
beginning  was  much  more  extensive  than  that  on  attachment,  and  the 
Legislature  has  since  had  little,  if  any,  occasion  to  amend  it,  but  the 
distinction  adverted  to  should  not  be  allowed  significance  in  the  present 
law,  which,  as  we  have  seen,  has  been  again  and  again  amended,  and  is 
now  expressed  in  language  fully  broad  enough  to  include  all  injuries  to 
the  person. 

On  the  record,  as  it  now  appears,  the  jurisdiction  of  the  court  being 
dependent  entirely  on  the  validity  of  the  attachment,  the  authorities  are 
to  the  effect  that  defendant,  by  special  appearance,  may  challenge  the 
right  of  the  court  \o  proceed  by  motion  to  discharge  the  attachment,  and 
without  subjecting  himself  generally  to  the  jurisdiction  of  the  court. 
Davis  V.  Cleveland,  etc.,  R.  R.,  217  U.  S.,  907;  Johnston  v.  Whilden,  166 
K  C,  104. 
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Being  of  opinion,  however,  that,  under  the  law  of  this  State,  attach- 
ment lies  in  actions  for  libel,  we  hold  that  there  was  error  in  discharging 
the  writ,  and  this  will  be  certified  that  the  cause  be  further  proceeded 
with  as  the  law  directs. 

Error. 


L.  BROGDEN,  Exeoutob  of  ELIHU  SATER  et  al.,  Ex  Pabtb. 

(Filed  13  October,  1920.) 

1.  Willfl — Sale  of  Lands — Conversion — ^Equity — ^Personalty — Courtesy. 

When,  under  the  direction  In  the  will,  the  lands  of  the  testator  have 
been  sold,  the  property  becomes  personalty,  and  not  subject  to  the  tenancy 
by  the  courtesy  of  the  husband  of  a  deceased  beneficiary. 

2.  Wills—  Devise^  gaioo      Named  Beneficiaries^  Equal  IMvision  —  Per 

Capita— Eqnal  Degree  of  Kin. 

A  devise  that  the  remainder  of  testator's  property  be  sold  and  the 
proceeds  equally  divided  between  the  named  children  of  his  "two  sisters" ; 
the  children  so  named,  without  further  light  being  shed  upon  this  devise 
by  other  portions  of  the  will,  take  per  capita,  the  words,  "children  of  my 
two  sisters,"  being  merely  descriptive,  and  were  this  Intent  of  the  testator 
doubtful,  the  fact  that  the  persons  so  designated  were  in  equal  degree  of 
kin  to  the  testator  may  be  considered. 

Appeal  by  all  parties,  except  the  executor  and  Marcom  heirs,  from 
Kerr,  J,,  at  September  Term,  1920,  of  Wake. 

This  was  an  action  submitted  without  controversy,  for  the  construc- 
tion of  the  following  clause  in  the  will  of  Elihu  Sater  : 

Item  8.  "The  remainder  of  my  real  estate,  with  all  my  personal 
property,  I  desire  to  be  sold,  and  to  be  equally  divided  between  my  two 
sisters*  children,  Johnie  Rogers  and  Fannie  Buchanan,  and  Will 
Marcom,  Luther  Marcom,  Felix  Marcopi,  and  Walter  Marcom,  Lena 
Conyers,  and  Lula  TJpchurch." 

Johnie  Rogers  and  Fannie  Buchanan  were  the  children  of  one  of  the 
testator's  sisters,  and  the  six  others  named  in  this  item  were  the  children 
of  the  other  sister. 

The  executor  has  settled  the  estate  and  sold  the  land,  and  has  in  hand 
for  distribution  under  said  item  3  about  $10,000.  No  other  provision 
in  the  will  sheds  any  light  on  this  item.  All  the  persons  named  in 
item  3  are  alive  except  Fannie  Buchanan  (who  died  after  the  testator, 
leaving  a  husband,  Luther  Buchanan,  who  is  a  party  to  this  action). 
She  had  seven  children,  one  of  whom,  Mrs.  W.  T.  Rowland,  died  before 
the  testator,  leaving  five  children,  all  of  whom  are  under  age,  and  are 
represented  in  this  action  by  L.  T.  Buchanan  as  next  friend  duly  ap- 
pointed. 
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The  other  six  children  of  Mrs.  Buchanan,  and  also  Luther  Marcom, 
Will  Marcom,  Felix  Marcom,  Walter  Marcom,  Lena  Conyers,  and  Lula 
TJpchurch  are  parties  to  this  action. 

The  following  questions  were  presented  to  the  court  for  its  decision, 
upon  the  foregoing  facts:  (1)  Is  Luther  Buchanan,  husband  of  the 
said  Fannie  Buchanan  (she  having  survived  the  said  Elihu  Sater), 
entitled  to  courtesy  in  the  said  fund?  (2)  Do  the  parties  named  in 
item  3  of  the  will  take  per  stirpes  or  per  capita?  That  is  to  say,  does 
Johnie  Rogers  take  one-eighth,  or  does  he  take  one-half  of  one-half,  and 
do  the  Marcom  children  take  one-eighth  each,  or  do  they  each  one-eighth 
of  one-half? 

From  the  judgment  thereon  the  parties,  other  than  the  executor  and 
the  Marcom  heirs,  appealed. 

Winston  &  Brassfield  for  L.  L.  Brogden, 
Douglass  &  Douglass  for  L,  T.  Buchanan. 
Armistead  Jones  &  Son  for  J.  R,  Rogers. 
R.  W.  Winston  for  Marcom  heirs. 

Clark,  C.  J.  The  court  below  properly  held  that  neither  of  the  two 
husbands  surviving  take  anything  as  tenants  by  courtesy.  The  will 
having  directed  the  realty  to  be  sold  and  proceeds  divided,  it  became 
personalty. 

The  court  also  properly  held  that  the  provision  that  the  proceeds 
should  be  equal h/  divided  between  the  persons  referred  to  should  be 
construed  as  a  devise  per  capita,  and  not  to  the  children  of  the  sisters 
per  stirpes.  Culp  v.  Lee,  109  'N.  C,  677,  and  numerous  cases  there 
cited.  This  is  simply  a  devise  to  the  eight  persons  named,  the  words 
"two  sisters'  children"  being  merely  descriptive. 

TJio  words  "equally  divided"  can  mean  nothing  except  per  capita. 
IJastinqs  v.  Earp,  62  IN".  C,  5.  Besides,  the  legatees  are  all  named  in 
the  will,  and  such  being  the  case,  they  always  take  per  capita.  Waller 
V.  Forsythe,  62  N.  C,  353,  cited  and  approved,  Howell  v.  Tyler,  91 
IN".  C,  212.  This  is  a  general  rule,  except  when  a  contrary  intent  ap- 
pears "by  looking  into  the  other  provisions  of  the  will."  Howell  v. 
Tyler,  supra,  213,  citing  note  to  Bryan  v.  Scott,  21  N.  C,  155.  To  the 
same  purport,  Marsh  v.  Dellingcr,  127  IN^.  C,  364,  and  40  Cyc,  1473, 
1491,  and  cases  cited.  These  legatees  named  are  of  equal  degree  to  the 
testator,  which  is  taken  into  consideration  in  cases  where  the  intent  of 
the  testator  is  at  all  doubtful. 

'^Whenever,  as  a  class,  the  beneficiaries  are  individually  named  or 
designated  hy  their  relationship  to  some  ancestor,  living  at  the  date  of 
the  will,  whether  to  the  testator  or  to  some  one  else,  they  share  per 
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capita  by  natural  inference,  and  not  per  stirpes.  Schouler  on  Executors, 
p.  683 ;  Shull  v.  Johnson,  55  K  C,  202. 

Fannie  Buchanan,  who  was  living  at  the  death  of  the  testator,  was 
entitled  to  one-eighth,  which  is  to  be  divided  between  her  seven  children, 
the  children  of  her  daughter,  Mrs.  Rowland,  taking  their  mother's  share 
(one-seventh  of  one-eighth)  between  them.  Her  brbther,  Johnie  Rogers, 
is  entitled  to  one-eighth,  and  the  six  children  of  the  other  sister  of  the 
testator,  i.  e.,  the  four  Marcoms,  Lena  Conyers,  and  Lula  Upchurch  each 
take  an  eighth. 

Affirmed. 


J.  C.  LEWIS  V.  F.  R.  NUNN  and  CHARITY  NUNN. 

(Filed  13  October,  1920.) 

1.  Mortgages— Extension  of  Time  of  Payment— Contracts— Consideration. 

Promise  of  the  mortgagee  to  extend  time  to  the  mortgagor  for  the  pay- 
ment of  the  mortgage  note,  without  money,  has  no  legal  consideration, 
and  is  unenforcible. 

2.  Mortgages — Serial  Notes — ^Default — Tender. 

Where  several  notes  secured  by  mortgage  are  in  series,  and  due  at 
different  dates,  with  provision  that  upon  default  in  payment  of  one,  all 
shall  become  due  and  payable  with  Interest,  after  such  default  in  the 
payment  of  the  note  first  becoming  due,  a  tender  of  payment  of  the  note 
thus  due,  and  Interest  on  all  of  them  in  the  series,  is  an  insufficient  tender. 

8.  Mortgages— Sales— Silence  of  Mortgagor — Equity — ^Estoppel. 

When  the  mortgagor  attends  the  sale  of  the  land  under  the  mortgage, 
and  while  claiming  the  sale  to  be  unlawful  by  reason  of  tender  of  pay- 
ment of  the  .mortgage  debts,  stands  by  and  says  and  does  nothing  to  put 
bidders  upon  notice  thereof,  he  will  be  estopped  in  equity,  and  not  after- 
wards heard  to  impugn  the  title  of  the  one  purchasing  for  value  and 
without  notice  of  his  claim. 

4.  Contracts— Deeds  and   Conveyances— Expressions   of  Parties — Ambig- 

uity— Evidence. 

The  designation  of  the  character  of  a  written  contract,  as  therein 
expressed  by  the  parties,  may  be  received  as  evidence  thereof  in  case 
of  ambiguity  permitting  an  interpretation  of  the  Instrument. 

5.  Mortgages—  Written   Contracts —  Contemporaneous  Agreements—  Op- 

tions— ^Electipn  of  Rights. 

A  mortgagor  and  mortgagee,  contemporaneously  with  the  execution  of 
the  mortgage,  executed  a  collateral  written  contract,  called  an  option  by 
the  parties,  and  signed  only  by  the  mortgagee,  giving  the  mortgagee  the 
right  to  purchase  the  lands  described  at  a  certain  price,  in  the  event  of 
the  mortgagor's  default  in  the  payment  of  any  note  in  a  series  that  the 
mortgage  secured,  with  further  provision  allowing  the  mortgagor  to  pay 
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this  sum  within  a  prescribed  time.  The  mortgage  was  to  enable  the 
mortgagor  to  take  up  a  prior  mortgage,  and  to  obtain  an  additional  sum 
of  money:  Held,  the  mortgage  and  collateral  written  contract  should 
be  construed  together,,  and  thus  interpreted,  the  written  contract  was 
merely  an  option  which  the  optionee  might  elect  to  exercise  under  its 
provisions,  or  sell  the  lands  under  the  terms  of  his  mortgage. 

Appeal  by  plaintiff  from  Daniels,  J.,  at  the  Ifovember  Term,  1919^ 
of  Lenoik. 

This  is  an  action  to  recover  possession  of  a  tract  of  land,  and  to  declare 
the  plaintiff  the  owner  thereof. 

The  defendants,  Nunn  and  wife,  being  the  owners  of  the  land,  subject 
to  a  mortgage  to  one  Edwards,  procured  F.  F.  Loftin  to  pay  off  the 
Edwards  debt, .  and  to  make'  them  an  additional  loan  of  $191,  making 
the  total  amount  due  Loftin  $1,076,  and  on  1  Ifovember,  1917,  they 
executed  a  deed  of  trust  to  the  Kinston  Insurance  and  Realty  Company, 
conveying  said  land  to  secure  said  debt,  which  was  divided  into  four 
payments,  $75  being  due  1  ITovember,  1918;  $200  1  November,  1919; 
$200  1  November,  1920;  $600  1  November,  1921. 

The  deed  in  trust  contained  provision  that  on  failure  to  pay  either  of 
said  notes  or  interest  thereon  when  due,  the  whole  debt  should  become 
due,  and  in  that  event  authorized  a  sale  under  the  power  in  the  deed. 

The  defendants  failed  to  pay  the  first  note,  and  the  land  was  sold  on 
15  February,  1919,  when  the  plaintiff  became  the  purchaser  at  the  price 
of  $1,805,  and,  having  complied  with  the  terms  of  the  sale,  a  deed  was 
executed  conveying  said  land  to  him. 

The  defendants  insist  that  the  sale  was  invalid,  and  that  they  have  the 
right  to  redeem  on  the  following  grounds: 

1.  That  they  tendered  the  amount  of  the  first  note,  and  interest  on  the 
whole  debt,  before  the  sale. 

This  contention  is  based  on  the  following  evidence  of  the  defendant 
Nunn  : 

"The  first  note  secured  by  the  deed  of  trust  became  due  on  1  November,. 
1918.  I  saw  Mr.  Loftin  about  it,  and  he  agreed  to  extend,  and  did 
extend,  the  time  of  payment  of  the  note  and  interest  due  upon  the  indebt-^ 
edness.  The  matter  of  payment  was  thereafter  mentioned  between  us, 
and  Mr.  Loftin  gave  further  extension  of  time  for  the  payment.  While 
I  was  trying  to  get  up  the  money  to  pay  the  note  and  interest  agreeably 
to  my  understanding  with  Mr.  Loftin,  my  attention  was  called  to  an 
advertisement  of  my  said  lands  for  sale.  Soon  thereafter  I  succeeded 
in  getting  up  the  money  sufficient  to  pay  the  note  and  interest  due, 
which  I  tendered  to  Mr.  G.  C.  Moore,  attorney  for  Mr.  F.  F.  Loftin^ 
on  8  February,  1919,  his  said  attorney,  Mr.  Moore,  at  the  time  making 
the  following  entry  on  the  deed  of  trust : 
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"  ^2/8/1919,  Charles  F.  Dunn,  for  Fred  Nunn,  offered  $143.71  in 
cash  in  settlement  of  the  $75  note,  and  interest  on  same  to  date;  and 
interest  on  the  balance  until  11/1/18.     G.  G.  M.^ 

"At  the  time  the  land  was  being  advertised  for  sale  under  the  deed  of 
trust,  but  the  sale  day  had  not  arrived.  I  attended  the  sale  and  saw 
Mr.  Moore,  attorney  for  F.  F.  Lof tin,  knock  the  land  off  to  the  plaintiff 
Lewis." 

There  is  no  evidence  that  the  plaintiff  had  notice  of  the  tender,  and 
the  defendant,  although  present  at  the  sale,  and  knowing  that  the  plain- 
tiff was  there  buying,  said  nothing  about  it. 

2.  That  on  the  day  the  deed  in  trust  was  executed,  but  prior  thereto, 
they  executed  and  delivered  to  the  creditor  Lof  tin  the  following  paper- 
writing,  which  they  insist  is  a  contract,  and  operated  to  prevent  a  sale; 

"This  agreement  made  this  1  November,  1917,  between  F.  E.  Nunn 
and  Charity  Nunn,  his  wife,  of  the  county  of  Lenoir  and  State  of 
North  Carolina,  of  the  first  part,  to  F.  F.  Lof  tin,  of  the  county  'of 
Lenoir  and  State  of  North  Carolina,  of  the  second  part,  witnesseth : 

"That,  whereas,  J.  F.  Edwards  holds  a  note  and  mortgage,  upon 
which  the  sum  of  $884  is  now  due,  and  the  said  Edwards  is  threatening 
foreclosure,  and  the  first  parties  being  desirous  that  the  said  mortgage 
be  not  foreclosed,  but  that  they  be  loaned  an  additional  sum  of  $191, 
and  that  the  total,  one  thousand  and  seventy-five  dollars  ($1,075),  be 
divided  in  a  series  of  four  notes,  due  one,  two,  three,  and  four  years 
from  date,  and  the  second  party  being  desirous  of  buying  the  said  prop- 
erty from  the  said  first  parties,  has  offered  them  $200  per  acre,  according 
to  the  results  of  any  reputable  surveyor,  the  said  lands  being  estimated 
as  containing  about  seven  (7)  acres,  and  the  first  parties  having  agreed 
to  sell  at  that  price,  actual  measurement. 

"Now,  therefore,  in  consideration  of  the  premises  and  the  payment  by 
the  second  party  to  the  first  parties  of  the  sum  of  five  dollars  ($5), 
receipt  of  which  is  hereby  acknowledged,  the  first  parties  do  hereby 
agree  to  sell  to  the  second  party  and  his  heirs  and  assigns,  and  do  agree 
to  convey  to  him  and  his  heirs  and  assigns  in  fee  simple,  the  following 
described  lands,  viz.:     (Description  omitted,  but  same  as  in  trust  deed.) 

"And,  whereas,  the  second  party  has  agreed  to  advance  the  amount 
desired  by  the  first  parties,  to  be  secured  by  a  deed  of  trust  and  notes 
in  the  sum  of  $75,  due  1  November,  1918 -,.$200,  due  1  November,  1919; 
$200,  due  1  November,  1920;  $600,  due  1  November,  1921,  with  6  per 
cent  interest  from  date,  interest  payable  annually;  but  the  said  notes 
and  deed  of  trust  have  not  yet  been  executed,  all  parties  intending  that 
this  option  shall  first  be  executed;  and  it  is  further  agreed  that  the 
second  party  shall  exercise  this  option  only  upon  the  first  parties'  failure 
to  pay  the  said  notes,  or  any  one,  as  they  become  due. 
11—180 
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"It  is  the  intent  of  the  parties  hereto  that  the  second  party  shall 
furnish  the  funds  with  which  to  prevent  the  sale  of  the  said  lands  at 
this  time,  and  also  furnish  to  said  first  parties  $191  additional,  the 
second  party  to  benefit  from  this  contract  only  to  the  extent  that  he  shall 
receive  6  per  cent  interest  on  his  money,  and,  in  case  the  first  parties 
again  fail  to  make  prompt  payments  on  their  indebtedness,  that  the 
second  party  shall  be  a  preferred  purchaser  at  the  sum  of  $200  per  acre, 
that  sum  being  considered  a  fair,  full,  and  reasonable  value  for  said 
lands,  especially  considering  the  said  lands  subject  to  the  life  estate  of 
Lucy  Patterson.  The  life  of  this  option  shall  be  four  years  from  this 
date,  provided  the  deed  of  trust  heretofore  mentioned  shall  not  have 
been  canceled  prior  to  said  four  years. 

"And  the  second  party,  desiring  that  the  first  parties  shall  have  no 
hardship  thrust  upon  them,  does  hereby  agree  that  at  the  time  of  the 
execution  of  the  said  deed  from  the  first  parties  to  the  second  party 
under  this  agreement,  the  first  parties  shall  be  given  a  contract  by  which 
they  may  be  allowed  to  repurchase  the  said  lands  within  three  months 
of  the  date  of  the  said  deed  upon  the  first  parties  paying  to  the  second 
party  and  his  heirs  and  assigns  the  sum  paid  to  the  first  parties  as  the 
purchase  price  of  said  lands,  plus  the  interest  thereon,  and  the  costs 
and  expenses  incident  to  the  writing  of  the  papers,  said  costs  and  ex- 
penses not  to  exceed  $25." 

This  paper  was  duly  registered.  On  the  day  of  sale,  and  before  the 
land  was  sold,  it  was  announced  that  Loftin  claimed  no  rights  under 
this  paper. 

The  following  issue  was  submitted  to  the  jury: 

"1.  Is  the  defendant,  F.  R.  !N'unn,  entitled  to  redeem  the  lands  in 
controversy  in  this  action  ?     Answer :  'Yes.'  " 

The  court  instructed  the  jury  that  if  they  believed  the  evidence  they 
should  answer  the  issue  "Yes,"  and  plaintiff  excepted. 

The  jury  answered  the  issue  "Yes."  Upon  the  coming  in  of  the 
verdict,  the  plaintiff  moved  the  court  to  set  the  verdict  aside,  and  for  a 
new  trial.     Motion  denied,  and  the  plaintiff  excepted. 

The  court,  upon  the  verdict  and  the  admissions  of  plaintiff  and  defend- 
ants, rendered  judgment  in  favor  of  the  defendants,  as  set  out  in  the 
record.     To  the  judgment  as  rendered  by  the  court  the  plaintiff  excepted. 

Moore  &  Croom  and  Cowper,  Whitaker  &  Allen  for  plainiijf. 
Rouse  &  Rouse  for  defendant. 

Allen,  J.  The  instruction  to  the  jury,  to  which  exception  is  taken, 
is  predicated  on  the  correctness  of  the  two  positions  of  the  defendants, 
which  it  is  therefore  necessary  to  examine. 
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1.  Accepting  the  evidence  of  the  defendants  as  to  the  tender  to  be 
true,  it  shows  tha^  after  the  first  note,  secured  in  the  deed  in  trust, 
became  due,  the  creditor  Lof  tin  promised  to  extend  the  time  of  payment, 
and  that  before  the  sale  tender  was  made  of  the  amoimt  of  the 
first  note,  and  interest  on  the  whole  debt,  and,  in  our  opinion,  these  facts 
do  not  impair  the  title  of  the  plaintiff  acquired  at  the  sale. 

The  promise  to  extend  the  time  of  payment  of  the  first  note  is  without 
consideration,  and  therefore  cannot  be  enforced  (Bank  v.  Sumner,  119 
^N".  C,  595;  Lumber  Co.  v.  Christenbury ,  155  N.  C,  260),  and  as  by 
the  terms  of  the  trust  deed  the  whole  debt  became  due  upon  failure  to 
pay  either  note,  it  was  necessary,  in  the  absence  of  an  agreement  sup- 
ported by  a  consideration,  to  tender  payment  of  all  of  the  notes,  which 
was  not  done. 

Again  the  defendant  was  present  at  the  sale,  and  saw  the  plaintiff 
buy  without  protest  on  his  part,  and,  as  said  in  Burnett  v.  Supply  Co., 
at  this  term,  "There  is  a  wholesome  principle  in  our  law  to  the  effect 
that  one  who  stands  by  and  witnesses  in  silence  a  wrongful  sale  of  his 
property,  under  circumstances  that  call  on  him  to  speak,  will  not  after- 
wards be  heard  to  impugn  the  validity  of  the  sale  in  so  far  as  the  title 
of  the  purchaser  is  concerned." 

The  principle,  while  recognized,  was  not  applied  in  that  case,  because 
the  action  was  not  against  the  purchaser  to  redeem,  but  against  the 
mortgagee,  who  had  wrongfully  sold  the  land  when  there  was  nothing 
due. 

One  who  stands  by  and  sees  his  property  bought  by  another,  without 
protest  and  without  notice  of  his  claim,  "Is  not  permitted  to  assert  his 
interest  afterwards  as  against  the  innocent  buyer  of  the  property,  and 
to.  his  prejudice,  because  he  was  silent  when  he  should  have  spoken,  and 
now  the  law  will  not  hear  him  when  he  should  be  silent.  He  is  equita- 
bly estopped-  from  being  heard  and  asserting  his  claim  to  the  property." 
Hardware  Co.  v.  Lewis,  173  N".  C,  295. 

If,  however,  the  tender  was  good,  and  if  the  defendants  are  not 
estopped,  the  plaintiff  is  not  affected,  because  he  is  a  purchaser  for  value 
without  notice  of  the  tender. 

The  question  was  discussed  in  Dehnam  v.  WatJcins,  178  N".  C,  240, 
and,  after  placing  this  Court  among  those  holding  that  a  mortgage 
passes  the  title,  and  is  not  a  mere  security,  the  Court  said :  '*It  seems, 
therefore,  that  in  those  States  a  bona  fide  purchaser  for  value  and  with- 
out notice  of  tender  gets  a  good  title.  It  is  also  held  that  a  mortgagor 
who  has  notice  of  an  intended  sale  and  allows  it  to  proceed  without 
objection  cannot  afterwards  show  a  tender,  or  even  a  payment  in  full, 
of  the  mortgage  debt,  and  thereby  defeat  the  title  of  a  bona  fide  pur- 
chaser for  value  without  notice.  Cranston  v.  Crane,  97  Mass.,  459; 
Jones  on  Mortgages,  sec.  1788." 
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It  is  therefore  apparent  that  the  first  position  of  the  defendants  cannot 
be  sustained. 

2.  The  second  question  depends  on  the  construction  of  the  paper- 
writing  executed  on  the  same  day  as  the  deed  in  trust. 

Is  it  a  contract,  binding  on  the  parties,  which  is  to  be  construed  with 
the  deed,  and  which  operates  to  modify  its  terms  by  postponing  the  time 
of  sale,  or  is  it  an  option  or  offer  which  would  have  no  legal  effect  until 
accepted  by  the  creditor? 

It  is  called  an  option  by  the  parties,  and  while  this  is  not  controlling, 
"There  can  be  no  doubt  that  in  determining  the  meaning  of  an  indefinite 
or  ambiguous  contract,  the  construction  placed  upon  the  contract  by 
the  parties  themselves  is  to  be  considered  by  the  Court.  ...  In  fact, 
where,  from  the  terms  of  the  contract  or  the  language  employed,  a  ques- 
tion of  doubtful  construction  arises,  and  it  appears  that  the  parties  them- 
selves have  practically  interpreted  their  contract,  the  courts  will  gener- 
ally follow  that  practical  construction.  It  is  to  be  assumed  that  parties 
to  a  contract  know  best  what  was  meant  by  its  terms,  a*nd  are  the  least 
liabje  to  be  mistaken  as  to  its  intention ;  that  each  party  is  alert  to  pro- 
tect his  own  interests  and  to  insist  on  his  rights,  and  that  whatever  is 
done  by  the  parties  during  the  period  pf  the  performance  of  the  con- 
tract, is  done  under  its  terms  as  they  understood  and  intended  it  should 
be.  Parties  are  far  less  liable  to  have  been  mistaken  as  to  the  meaning 
of  their  contract  during  the  period  while  harmonious  and  practical  con- 
struction reflects  that  intention,  than  they  are  when  subsequent  differ- 
ences have  impelled  them  to  resort  to  law,  and  one  of  them  then  seeks 
a  construction  at  variance  with  the  practical  construction  they  have 
placed  upon  it  of  what  was  intended  by  its  provisions."  6  R.  C.  L.,  852 
and  853. 

It  is  not  signed  by  the  creditor,  and  ordinarily  both  parties  sign  a 
bilateral  written  contract. 

The  creditor  does  not  agree  to  buy,  and  in  fact  there  is  no  promise 
on  his  part  contained  in  the  writing  except  upon  condition  that  he 
accepted  the  option  and  took  a  deed  for  the  land. 

The  paper  and  the  trust  deed  were  executed  on  the  same  day  as  parts 
of  the  same  transaction,  and  "The  general  rule  is  that  in  the  absence 
of  anything  to  indicate  a  contrary  intention,  instruments  executed  at 
the  same  time,  by  the  same  parties,  for  the  same  purpose,  and  in  course 
of  the  same  transaction,  are,  in  the  eye  of  the  law,  one  instrument,  and 
will  be  read  and  construed  together  as  if  they  were  as  much  one  in  form 
as  they  are  in  substance."  6  R.  C.  L.,  851,  and  they  should  be  held  to 
make  one  harmonious  whole,  if  practicable,  and  not  destructive  of  each 
other. 
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Read  in  the  light  of  these  rules  of  construction,  and  considering  the 
language  used  by  the  parties,  the  transaction  appears  to  be  this : 

The  defendants  induced  Loftin  to  pay  off  the  Edwards  mortgage,  and 
executed  the  deed  in  trust  to  secure  him,  in  which  the  debt  was  divided 
into  four  annual  payments,  differing  in  amount  with  provision  that  the 
whole  debt  should  become  due  upon  failure  to  pay  either  note,  and  with 
power  to  sell  in  that  event. 

They  also  gave  Loftin  the  option  to  buy  the  land,  seven  acres,  at  $200 
an  acre,  within  the  four  years  while  the  notes  were  maturing,  but  this 
option  could  not  be  exercised  by  Loftin  except  upon  failure  to  pay  one 
of  the  notes,  and  if  exercised,  and  a  deed  made  to  Loftin,  it  was  stipu- 
lated that  the  defendants  should  have  three  months  from  the  date  of 
the  deed  to  redeem,  and  so  understood,  the  option  contract  did  not  pre- 
vent the  exercise  of  the  power,  because  Loftin  did  not  elect  to  buy,  but 
preferred  to  rely  on  the  trust  deed,  and  on  the  day  of  sale  renounced  all 
claim  under  the  option  in  the  presence  of  the  defendants,  to  which  they 
made  no  objection. 

If  this  is  not  the  correct  view,  and  the  position  of  the  defendants 
should  be  maintained,  the  power  of  sale  in  the  trust  deed  is  meaningless, 
and  might  as  well  be  stricken  out,  because  it  could  never  be  exercised. 
Certainly  not  before  default,  and  not  afterwards  if  Loftin  in  that  event 
was  obliged  by  contract  to  buy  at  private  sale. 

We  are  therefore  of  opinion  that  there  is  error  in  the  instruction  to 
the  jury,  and  that  on  the  facts  as  now  presented  the  plaintiff  is  the 
owner  of  the  land. 

Xew  trial. 


J.  F.  HERRING  et  al.  v.  MARY  C.  HERRING  et  al. 

(Filed  13  October,  1920.) 

1.  Controversy  without  Action — Statutes — Interrogatories. 

The  effect  of  a  submission  of  a  controversy  without  action  on  a  case 
agreed,  Rev.,  803,  to  dispense  with  the  formalities  of  a  summons,  com- 
plaint, and  answer,  and  to  submit  the  case  to  the  court  for  decision ;  and 
no  right  is  conferred. on  the  parties  to  propoimd  to  the  court  interroga- 
tories upon  the  matters  in  dispute  between  them. 

2.  Same— Wills — Courts — Equity — ^Widow's  Dissent. 

Courts  of  equity  have  no  general  jurisdiction  of  the  constructions  of 
wills,  and  will  not  entertain  actions  or  proceedings  merely  for  the  purpose 
of  settling  disputes  between  legatees  and  devisees;  and  this  is  especially 
so  when  the  widow's  right  to  dissent  is  reserved,  and  the  right  thus 
reserved  in  her  to  destroy  the  effect  of  the  judgment  of  the  court.  Little 
r.  Thorn,  93  N.  C,  71,  cited  as  controlling. 
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Appeal  by  both  parties  from  Allen,  J,,  at  chambers,  23  April,  1920, 
from  Lenoik. 

This  purports  to  be  a  controversy  without  action  to  determine  the 
rights  of  the  legatees  and  devisees  under  the  will  of  N".  J.  Herring,  who 
died  1  January,  1920. 

The  will,  consisting  of  eleven  items,  is  made  a  part  of  the  agreed  facts, 
and  the  following  questions  are  propounded  to  the  court : 

"1.  Does  the  word  'stock,'  as  used  in  item  2  of  said  will,  refer  to  and 
mean  stocks  of  incorporated  companies,  or  does  it  refer  to  and  mean 
livestock  ?  And  if  the  said  word  'stock'  does  refer  to  and  mean  shares 
of  stock  of  incorporated  companies,  does  the  term  also  refer  to  and 
include  Liberty  Bonds?  . 

"2.  Are  the  plaintiffs,  J.  F.  Herring,  A.  D.  Herring,  J.  T.  Herring, 
and  Egbert  Herring  seized  of  an  indefeasible  estate  in  fee  simple  in  the 
lands  respectively  devised  to  them  by  items  2,  3,  4,  and  6  of  said  will? 
If  not,  what  estate  does  each  take  ? 

"3.  Is  the  defendant,  Mary  C.  Herring,  entitled  to  an  estate  for  her 
own  life  in  the  lands  devised  to  the  plaintiff,  J.  F.  Herring,  in  item  2 
of  said  will? 

"4.  Is  the  defendant,  Mary  C.  Herring,  entitled  to  an  estate  for  her 
own  life  from  and  after  the  death  of  Egbert  Herring,  if  she  shall  survive 
him,  in  the  lands  devised  to  the  said  Egbert  Herring  in  item  5  of  said 
will  ? 

"5.  Does  a  valid  charge  of  $500  in  favor  of  the  defendant,  N"annie  T- 
Herring,  exist  against  each  of  the  tracts  of  land  devised  to  the  plaintiffs, 
J.  F.  Herring,  A.  D.  Herring,  and  J.  T.  Herring,  and  if  so,  are  said 
charges  claims  against  the  said  J.  F.  Herring,  A.  D.  Herring,  and  J.  T. 
Herring  in  personam,  or  do  they  attach  to  and  run  with  the  respective 
tracts  of  land  ? 

"6.  Is  the  defendant,  Mary  C.  Herring,  by  virtue  of  items  2,  3,  4, 
and  5  of  said  will,  entitled  to  annuities  to  be  paid  to  her  during  her 
lifetime,  as  follows :  By  J.  F.  Herring,  $75 ;  by  A.  D.  Herring,  $100 ; 
by  J.  T.  Herring,  $100;  and  by  Egbert  Herring,  $50?  And  if  so,  are 
the  said  annuities  claims  against  the  said  J.  F.  Herring,  A.  D.  Herring, 
J.  T.  Herring,  and  Egbert  Herring  in  personam,  or  are  they  charges 
that  attach  to  and  run  with  the  respective  tracts  of  land  ? 

"7.  Is  the  defendant,  Lorena  Hoffman,  entitled  to  have  the  sum  of 
$2,500,  bequeathed  to  her  in  item  6  of  said  will,  invested  in  lands  for 
her,  to  be  held  by  her  in  fee  simple  ? 

"8.  Is  the  defendant,  Mary  C.  Herring,  entitled  to  a  general  legacy 
of  $7,000,  or  any  other  sum,  by  virtue  of  item  7  of  said  will? 

"9.  Is  the  defendant,  N'annie  T.  Herring,  entitled  to  have  the  sum 
of  $1,500,  bequeathed  to  her  in  item  7  of  said  will,  invested  in  lands 
for  her,  to  be  held  by  her  in  fee  simple? 
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"10.  If  the  charges  attempted  to  be  imposed  upon  the  plaintiffs,  J.  F. 
Herring,  A.  D.  Herring,  and  J.  T.  Herring  in  favor  of  their  sister, 
Nannie,  be  held  to  be  valid  and  binding  upon  them,  are  the  said  charges 
payable  at  the  time  they  come  into  possession  of  their  respective  tracts 
of  land,  whenever  that  may  be,  or  do  they  have  five  years  thereafter 
within  which  to  pay  the  same  ? 

"11.  Is  the  defendant,  Mary  C.  Herring,  widow,  entitled  to  the  posses- 
sion of  all  the  lands  of  which  her  husband,  the  testator,  died  seized,  until 
the  first  day  of  January,  1926,  or  until  the  birthday  of  her  son  Egbert 
in  July,  1925?" 

His  Honor  answered  the  questions,  and  all  of  the  parties  appealed. 

Dawson  &  Greene  for  'plaintiffs. 

Dawson,  Manning  &  Wallace  for  defendants, 

Allen,  J.  The  Revisal,  sec.  803,  "Does  not  confer  upon  certain 
parties  who  differ  as  to  their  rights  to  propound  to  the  Court  on  a  case 
agreed  interrogatories  in  respect  thereto ;  .  .  .  the  purpose  is  simply 
to  dispense  with  the  formalities  of  a  summons,  complaint,  and  answer, 
and  upon  an  agreed  state  of  facts  to  submit  the  case  to  the  Court  for 
decision."     McKethan  v.  Ray,  71  N.  C,  170. 

"The  law  does  not  confer  upon  parties  who  differ  as  to  the  law  of  their 
case  the  right  to  propound  interrogatories  to  the  Court,  on  a  case  agreed, 
in  respect  thereto."     Rogerson  v.  Lumber  Co.,  136  N.  C,  269. 

Nor  has  a  court  of  equity  a  general  jurisdiction  of  the  construction 
of  wills,  and  it  will  not  entertain  actions  or  proceedings  merely  for  the 
purpose  of  settling  disputes  between  legatees  and  devisees. 

The  principle  controlling  the  Courts  is  stated  by  Ashe,  J.,  in  Little 
V.  Thome,  93  N.  C,  71,  as  follows: 

"The  action  seems  to  be  predicated  upon  the  general  idea  that  a  court 
of  equity  has  a  sweeping  jurisdiction  in  reference  to  the  construction 
of  wills,  which  Chief  Justice  Pearson  QoiA,  in  the  case  of  Tayloe  v.  Bond, 
Busb.  Eq.;  5,  was  an  erroneous  idea.  In  that  case  the  learned  judge, 
in  his  well  considered  opinion,  has  given  a  very  clear  exposition  of  the 
jurisdiction  of  a  court  of  equity,  in  the  construction  of  wills,  and  from 
it  we  deduct  the  following  rule  as  established :  That  the  jurisdiction  in 
matters  of  construction  is  limited  to  such  as  are  necessary  for  the  present 
action  of  the  court,  and  upon  which  it  may  enter  a  decree  or  direction 
in  the  nature  of  a  decree.  It  will  never  give  an  abstract  opinion  upon 
the  construction  of  a  will,  nor  give  advice,  except  when  its  present 
action  is  involved  in  respect  to^  something  to  be  done  under  its  decree. 
That  it  will  not  entertain  an  action  for  the  construction  of  a  devise, 
for  the  rights  of  devisees  are  purely  legal,  and  must  be  adjudged  by  the 
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courts  of  law.  The  only  exception  to  this  is  where  a  case  is  properly 
in  a  court  of  equity,  under  some  of  the  known  and  the  accustomed 
heads  of  jurisdiction,  and  a  question  of  construction  incidentally  arises, 
the  Court  will  determine  it,  it  being  necessary  to  do  so  in  order  to  decide 
the  cause — as,  for  instance,  in  actions  for  partition,  or  for  the  recovery 
of  legacies  where  devises  and  legacies  are  so  blended  and  dependent  on 
each  other  as  to  make  it  necessary  to  construe  the  whole,  in  order  to 
ascertain  the  legacies;  because  the  Court  having  jurisdiction  over  lega- 
cies must  take  jurisdiction  over  all  matters  necessary  to  its  exercise. 

"The  advisory  jurisdiction  of  the  Court  is  primarily  confined  to  trusts 
and  trustees,  Alsbrook  v.  Reid,  89  N.  C,  151,  and  cases  there  cited. 
Hence,  the  Court  will  advise  executors  who  ai^  regarded  as  trustees, 
as  to  the  discharge  of  the  trusts  with  which  they  are  clothed,  and  as 
incident  thereto,  the  construction  and  legal  effect  of  the  instrument  by 
which  they  are  created,  when  a  case  is  presented  where  the  action  of  the 
court  is  invoked  as  distinguished  from  an  ahsfract  opinion.  Simpson 
V.  Wallace,  83  'N,  C,  477;  Tayloe  v.  Bond,  supra.  But  in  the  latter 
case  it  is  said  there  is  no  ground  upon  which  to  base  a  jurisdiction,  to 
give  advice  to  an  executor  in  regard  to  his  future  conduct  or  future 
rights,  or  to  allow  him  to  'ask  the  opinion  of  the  Court  as  to  the  future 
rights  of  a  legatee,'  as,  for  instance,  'Who  will  be  entitled  when  a  life 
estate  expires?'  But  the  advice  is  only  given  upon  an  existing  state 
of  facts,  upon  which  a  decree  or  some  direction  of  the  Court  in  nature 
of  a  decree  is  solicited." 

This  doctrine,  in  its  entirety,  is  approved  in  Reid  v.  Alexander,  170 
N.  C,  303,  and  in  both  cases  the  actions  were  dismissed,  and  following 
these  and  other  precedents  the  same  course  must  be  taken  with  this 
proceeding. 

There  is  one  feature  of  the  present  proceeding  particularly  objection- 
able, and  that  as  it  appears  in  the  agreed  statement  that  "It  is  expressly 
stipulated  by  the  said  Mary  C.  Herring,  widow,  that  her  joinder  herein 
shall  in  no  manner  affect  or  prejudice  her  right  to  dissent  from  said  will 
as  provided  by  law,  or  be  construed  as  an  election  on  her  part  to  take 
under  said  will,  which  stipulation  is  hereby  expressly  ratified  and  as- 
sented to  by  all  the  other  parties  hereto." 

In  other  words,  the  widow,  who  is  interested  in  six  of  the  questions 
propounded,  says  to  the  Court  that  she  will  abide  the  result  if  the  deci- 
sion accords  with  her  contentions,  but  if  not,  she  will  dissent  and  destroy 
the  effect  of  the  judgment  of  the  Court. 

Proceeding  dismissed. 
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J.   J.    JENKINS   V.    THE    STATE    BOARD    OF    ELECTIONS    OF    NORTH 
CAROLINA,  THE  STATE  AUDITOR,  and  THE  STATE  TREASURER. 

(Filed  13  October,  1920.) 

1.  Constitutional  Liaw— Courts— Void  Statutes. 

Legislative  enactments  are  presumed  to  be  constitutional,  and  for  the 
courts  to  declare  them  otherwise  the  statutes  should  plainly  conflict  with 
same  constitutional  provision ;  and  the  court  should  exercise  its  power  to 
declare  a  statute  unconstitutional  with  extreme  caution,  resolving  every 
doubt  in  favor  of  the  statute. 

2.  Constitutional  Law — Statutes — Absentee  Voters  Law. 

There  being  no  provision  in  the  Federal  Constitution  restricting  the 
power  of  the  State  Legislature  to  enact'  statutes  on  the  subject,  our 
absentee  voters  law,  Art.  8,  ch.  95,  Consolidated  Statutes,  as  amended  by 
ch.  322,  Public  Laws  of  1919,  known  as  the  absentee  voters  law,  are 
valid  unless  in  contravention  of  the  Constitution  of  our  State. 

3.  Same— Elections— Secret  Ballots — Choice  of  Elector* 

The  provisions  of  our  State  Constitution,  Art.  VI,  sec.  6,  making  the 
distinction  that  the  elector  shall  vote  by  ballot,  and  an  election  by  the 
General  Assembly  shall  be  viva  voce,  gives,  under  our  statute,  the  elector 
the  choice  to  deposit  his  own  ballot  secretly,  or  to  declare  his  choice 
openly  when  depositing  it,  or  to  have  the  registrar,  or  one  of  the  judges 
of  election,  deposit  it  for  him.     Consolidated  Statutes,  5979. 

4.  Same— Fraud. 

Our  statutes.  Art.  8,  ch.  95,  Consolidated  Statutes,  as  amended  by  ch. 
322,  Public  Laws  of  1919,  give  ample  protection  against  fraud,  by  requiring 
that  the  absent  voter  must  have  been  lawfully  registered  and  entitled  to 
vote,  and  supplying  him  when  physically  unable  to  attend,  etc.,  with  a 
blank  to  be  sealed  in  an  envelope,  to  be  sent  to  and  held  by  the  registrar 
until  three  o'clock  of  the  day  of  election,  and  cast  for  the  absent  voter  by 
the  registrar,  subject  to  the  usual  challenge,  as  if  the  voter  himself  had 
been  present;  and  the  statutes  are  not  void  as  being  in  contravention  of 
our  State  Constitution,  Art.  VI,  sees.  2,  3,  and  6. 

U.  Constitutional  Law — Absentee  Voters  Law — Oflfer  to  Vote — Statutes. 

The  provisions  of  Art.  VI,  sec.  2,  of  our  State  Constitution,  requiring 
that  the  voters  at  an  election  shall  have  resided  in  the  State  for  two 
years,  in  the  county  6  months,  and  in  the  precinct,  ward,  or  other  election 
district,  in  which  he  offers  to  vote,  4  months  next  preceding  the  election ; 
and  of  sec.  3  of  the  same  article,  that  every  person  offering  to  vote  shall 
be  at  the  time  a  legally  registered  voter,  does  not  require  that  the  elector 
shall  cast  his  vote  in  person,  and  under  our  absentee  voters  law,  he  com- 
plies with  the  constitutional  provisions  that  he  shall  offer  to  vote,  when 
he  transmits  his  vote  to  the  registrar  to  be  cast  for  him  in  accordance 
with  the  methods  prescribed  by  the  statutes.  Consolidated  Statutes, 
Art.  8,  ch.  95,  as  amended  by  ch.  322,  Public  Laws  of  1919. 

Clabk,  C.  J.,  concurs  with  opinion. 
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Civil  action  heard  by  Kerr,  J,,  on  16  September,  1920,  from  Wake, 
upon  a  demurrer  to  the  complaint,  and  upon  a  motion  for  injunction. 
The  court  sustained  the  demurrer,  and  denied  the  motion.  Plaintiff 
appealed. 

W.  P.  Bynum,  R.  C.  Sirudwick,  and  S,  S,  Alderman  for  plaintiff, 
Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
defendants. 

Brown,  Jl  The  prayer  of  the  complaint  is  that  the  defendants  be 
enjoined  from  printing  and  distributing  the  forms  required  by  the  provi- 
sions of  the  acts  of  1917  and  1919,  and  from  carrying  out  any  of  the 
provisions  of  said  acts  upon  the  ground  that  they  are  unconstitutional 
and  void.  This  legislation  is  known  as  the  absentee  voters  law,  being 
ch.  23,  Public  Laws  1917,  reenacted  and  brought  forward  in  Art.  8, 
ch.  95,  of  the  Consolidated  Statutes  of  North  Carolina,  as  amended  by 
ch.  322,  Public  Laws  1919.  It  is  claimed  that  the  law  is  unconstitu- 
tional because  it  is  repugnant  to  Art.  VI,  sec.  2,  and  Art.  VI,  sec.  6,  of 
the  State  Constitution. 

Sec.  2  provides  that  the  voters  shall  have  resided  in  the  State  for  2 
years,  in  the  county  6  months,  and  in  the  precinct,  ward,  or  other 
election  district,  in  which  he  offers  to  vote,  4  months  next  preceding  the 
election.  Sec.  3  declares  that  every  person  offering  to  vote  shall  be  at 
the  time  a  legally  registered  voter.  , 

Sec.  6  declares  that  all  elections  by  the  people  shall  be  by  ballot,  and 
all  elections  by  the  General  Assembly  shall  be  viva  voce. 

The  question  presented  and  ably  argued  by  the  learned  counsel  on 
both  sides  is  one  of  grave  importance  to  the  consideration  of  which  we 
have  given  the  most  careful  study.  It  is  never  wise  for  the  judiciary 
to  disregard  the  organic  law  which  the  people  in  their  sovereign  capacity 
have  seen  fit  to  adopt  for  the  security  of  public  and  private  rights.  No 
rule  of  construction  is  better  settled,  both  upon  principle  and  authority, 
than  that  legislative  enactments  are  presumed  to  be  constitutional  utitil 
the  contrary  is  shown.  It  is  only  when  they  plainly  conflict  with  some 
provision  of  the  Constitution  that  they  should  be  declared  void.  The 
power  of  declaring  laws  unconstitutional  should  always  be  exercised 
with  extreme  caution,  and  every  doubt  resolved  in  favor  of  the  statute. 
As  has  been  well  said,  these  rules  are  founded  on  the  best  of  reasons, 
because,  while  the  supreme  judicial  power  may  interfere  to  prevent  a 
legislative,  and  other  departments,  from  exceeding  their  powers,  no 
tribunal  has  yet  been  devised  to  check  the  encroachments  of  the  judicial 
power  itself.  Twitchell  v,  Blodgett,  13  Mich.,  151;  Sharpless  v.  Mayor 
of  Philadelphia,  21  Pa.,  162. 
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It  is  not  contended  that  there  is  any  provision  of  the  Federal  Constitu- 
tion which  in  any  way  interferes  with  the  power  of  the  Legislature  of 
this  State  to  enact  the  laws  which  are  attacked  by  the  plaintiff.  There- 
fore, it  is  properly  conceded  that  the  acts  in  question  constitute  a  valid 
exercise  of  legislative  power  unless  they  contravene  our  State  Constitu- 
tion. 

Somewhat  similar  statutes,  known  as  absent  voters  acts,  have  been 
enacted  in  some  thirty-odd  States  of  this  Union.  In  some  of  the  States 
the  law  applies  only  to  those  absent  from  their  county  or  precinct,  but 
still  within  the  State.  The  laws  of  21  States  allow  voting  blanks  to  be 
filled  out  and  mailed  to  the  proper  State  officers  from  anywhere  in  the 
United  States.  It  is  needless  to  refer  to  the  varying  provisions  of  these 
statutes.  They  vary  in  the  procedure  prescribed,  but  in  the  main  they 
provide  for  the  casting  and  reception  of  ballots  at  the  places  where  the 
absent  electors  are,  and  for  the  return  of  the  ballots  to,  and  the  counting 
and  canvassing  by  the  proper  election  officials  of  the  respective  counties 
of  which  they  are  residents.  Some  of  these  statutes  refer  exclusively 
to  voters  who  are  absent  in  the  military  or  naval  service  of  the  United 
States.  Some  statutes  have  been  held  unconstitutional  on  the  ground 
that  they  violate  constitutional  provisions  designating  the  place  -of  hold- 
ing elections  and  requiring  an  elector  to  vote  in  the  district  or  precinct 
in  which  he  resides.  These  statutes  have  been  decided  constitutional 
by  the  House  of  Representatives  of  the  Congress  of  the  United  States 
so  far  as  they  affect  the  election  of  members  of  that  body.  Baldwin  v, 
Trobridge,  2  Bartl.  Cont.  Election  Cases,  46. 

It  is  held  that  it  is  clearly  within  the  province  of  a  State  Legislature 
to  enact  statutes  of  this  description  if  the  State  Constitution  is  silent 
on  the  place  of  voting.  Morrison  v.  Springer,  15  Iowa,  304;  Lehman 
17.  McBride,  15  Ohio  State,  573;  State  v.  Main,  16  Wis.,  398. 

The  plaintiff  contends  that  the  statute  violates  the  provision  of  our 
Constitution  which  provides  that  elections  by  the  people  shall  be  by 
ballot,  arguing  that  this  means  a  secret  ballot  in  all  elections.  We 
admit  that  voting  by  ballot,  as  distinguished  from  viva  voce  voting, 
means  a  secret  voting,  and  that  the  elector  in  casting  his  ballot  has  the 
right  to  put  it  in  the  box  and  to  refuse  to  disclose  for  whom  he  voted, 
and  that  he  cannot  be  compelled  to  do  so.  But  this  privilege  of  voting 
a  secret  ballot  has  been  held  to  be  entirely  a  personal  one.  The  provi- 
sion has  been  generally  adopted  in  this  country  for  the  protection  of  the 
voter,  and  for  the  preservation  of  his  independence,  in  the  exercise  of 
this  most  important  franchise.  But  he  has  the  right  to  waive  his  priv- 
il^e  and  testify  to  the  contents  of  his  ballot.  The  voter  has  the  right 
at  the  time  of  voting  voluntarily  to  make  public  his  ballot,  and  its 
contents  in  such  case  may  be  proven  by  the  testimony  of  those  who  are 
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present.  Public  policy  requires  that  the  veil  of  secrecy  shall  be  im- 
penetrable unless  the  voter  himself  voluntarily  determines  to  lift  it. 
Boyer  v.  Tecujm,  106  N.  C,  625;  McRary  on  Elections  (3  ed.),  305- 
306;  CroUy  Con.  Lim.  (7  ed.),  912. 

A  secret  ballot  is  not  compulsory  so  far  as  the  voter  is  concerned,  for 
our  statute  provides  that  the  ballot  may  be  deposited  for  the  voter  by 
the  registrar,  or  by  one  of  the  judges  of  election,  or  by  the  vpter  himself 
if  he  so  chooser.     Con.  Stat.,  5979. 

We  think  the  position  that  the  statute  conflicts  with  sec.  6,  Art.  VI,  is 
untenable. 

We  will  consider. the  other  contention  of  the  plaintiff  that  the  statute 
is  repugnant  to  sec.  2  of  the  said  article.  The  statute  provides  that  in 
all  primaries  and  elections  that  any  elector  who  may  be  absent  from 
the  county  in  which  he  is  entitled  to  vote,  or  physically  unable  to  attend 
for  the  purpose  of  voting  in  persoii,  etc.,  shall  be  allowed  to  vote  as 
hereina»fter  provided.  The  statute  then  provides  that  no  one  shall  vote 
who  is  not  duly  registered  and  qualified  to  vote  under  the  laws  of  the 
State.  It  provides  for  sending  out  blank  certificates  and  envelopes  for 
absent  voters.  It  also  provides  that  the  registrar  shall  hold  the  said 
letters  unopened  until  3  p.  m.  on  the  day  of  election,  and  that  he  shall 
then  open  the  envelopes  received  from  such  absent  voters,  and  that  such 
votes,  if  found  to  be  regular,  shall  be  deposited  and  counted  in  the  same 
manner  as  if  the  voter  had  been  present  in  person.  Sec.  5  of  the  act 
provides  that: 

"The  right  to  vote  of  any  absent  voter  shall  be  subject  to  challenge 
in  the  same  manner  as  if  the  elector  proposing  to  vote  were  present  in 
person,  and  if  found  entitled  to  vote  under  the  provisions  of  this  act,  and 
the  laws  of  the  State,  every  such  vote  so  received  shall  be  deposited  and 
counted  in  the  same  manner  as  if  the  voter  had  been  present  and  cast 
his  vote  in  person." 

It  is  contended  that  the  words,  "in  which  he  offers  to  vote,"  in  sec.  2, 
and  the  words,  "every  person  offering  to  vote,"  in  sec.  3,  necessarily  im- 
plies that  the  voter  must  be  present  in  person  at  the  polls  and  tender  his 
ballot.  This  position  was  maintained  by  counsel  for  plaintiff  with  much 
force,  and  we  must  admit  that  the  question  is  perplexing  and  involved 
in  doubt.  But  we  think  the  language  of  the  Constitution  is  susceptible 
of  a  fair  interpretation  which  will  sustain  the  statute,  in  which  case  it 
is  our  duty  to  uphold  it  and  give  to  the  law  the  benefit  of  the  doubt. 
The  party  who  undertakes  to  pronounce  a  law  unconstitutional  takes 
upon  himself  the  burden  of  proving  beyond  any  reasonable  doubt  that  it 
is  so.  Nothing  should  have  the  effect  of  avoiding  a  statute  duly  enacted 
but  a  direct  collision  between  its  provisions  and  the  Constitution.  That 
collision  is  not  so  clear  as  to  justify  us  in  setting  aside  a  statute,  which 
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is  the  law  in  a  majority  of  the  States  of  the  Union,  and,  so  far  as  we 
can  find,  has  not  been  contested  in  recent  years. 

The  statute  was  en|icted  in  1917,  and  its  primary  purpose  was  to 
enable  our  soldiers  to  cast  their  votes  by  mailing  them  to  the  proper 
officials. 

The  soldiers  and  sailors,  who  are  absent  from  home  in  the  country's 
cause  are  not  disfranchised  citizens,  and  their  right  to  exercise  the  elec- 
tive franchise  should  be  preserved  and  the  ways  and  means  provided. 

We  admit  this  question  has  been  decided  against  our  view  in  the  case 
of  Twitchell  v,  Blodgett,lS  Mich.,  127,  and  upon  language  similar  to 
that  used  in  our  Constitution.  But  in  that  case  there  is  a  very  powerful 
dissenting  opinion  by  Chief  Justice  Martin,  in  which  he  holds  that  the 
words  used  do  not  require  the  personal  presence  of  the  elector  at  the 
polls.  In  that  opinion  the  learned  judge  forcibly  says :  "Can  we,  upon 
any  sound  judicial  opinion,  hold  that  an  election  in  the  army  is  any  the 
less  a  le^al  one,  or  the  soldiers  less  entitled  to  the  privilege  of  electors 
than  persons  remaining  at  their  homes,  if  the  Legislature  is  endowed 
with  the  power  to  fix  the  place  and  prescribe  the  manner  of  balloting 
and  of  canvassing  votes — I  think  not." 

The  judge  again  says:  "If  a  viva  voce  vote  were  required,  it  would 
be  impossible  to  avoid  the  conclusion  that  the  framers  of  the  Constitu- 
tion intended  that  votes  be  cast  personally,  and  not  otherwise;  but  a 
ballot  may  be  deposited  as  the  Legislature  sees  fit  to  authorize." 

The  fact  that  this  law  originated  from  extraordinary  emergency,  and 
was  not  contemplated  by  the  framers  of  the  Constitution,  can  make  no 
difference.  If  the  power  resides  in  the  legislators,  they  may  exercise 
it  and  apply  it  to  all  voters,  whether  soldiers  or  not.  A  power  not 
limited  or  withheld  abides  in  the  people,  and  in  such  case  the  Legigla- 
ture,  like  Parliament,  is  omnipotent. 

The  case  of  Bourland  v.  Hildreth,  26  California,  162,  cited  by  plain- 
tiff, is  not  a  direct  authority  against  our  views.  The  Constitution  of 
California,  as  held  in  that  case,  not  only  prescribes  the  qualifications  of 
electors,  but  also  the  place  within  which  the  act  of  voting  shall  be  per- 
formed, and  it  cannot  be  performed  elsewhere.  But  the  value  of  that 
case  as  an  authority  is  greatly  weakened  by  the  strong  dissenting  opinion 
of  Chief  Justice  Sanderson,  generally  acknowledged  to  be  a  very  great 
judge. 

The  case  of  Chase  v.  Miller,  41  Pa.  State,  404,  differs  very  materially 
from  the  one  under  consideration.  The  substance  of  that  decision,  as 
we  read  it,  was  that  under  the  Constitution  of  Pennsylvania  the  right 
of  a  soldier  to  vote  is  confined  to,  and  must  be  exercised,  in  the  election 
district  where  he  resided  when  he  entered  the  military  service,  and  that 
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the  Legislature  could  not  authorize  a  military  commander  to  form  an 
election  district  and  hold  an  election  therein. 

The  election  laws,  which  attempted  to  confer  the  right  of  suffrage 
upon  Federal  soldiers  absent  on  military  service,  and  which  were  passed 
upon  in  some  of  cases  cited,  are  wholly  unlike,  in  principle  as  well  as 
in  detail,  the  IN^orth  Carolina  absent  voters  act.  Judge  Woodard  thus 
describes  these  laws  in  above  cited  case:  "They  permit  the  ballot  box, 
according  to  the  court  below,  to  be  opened  anywhere,  within  or  without 
our  State,  with  no  other  guards  than  such  as  commanding  officers,  who 
may  not  themselves  be  voters  nor  subject  to  our  jurisdiction,  may  choose 
to  throw  around  it;  and  it  invites  soldiers  to  vote  where  the  evidence  of 
their  qualifications  is  not  at  hand;  and  where  our  civil  police  cannot 
attend  to  protect  the  legal  voter,  to  repel  the  rioter,  and  to  guard  the 
ballots  after  they  have  been  cast." 

The  Connecticut  and  New  Hampshire  cases,  cited  by  plaintiff,  plainly 
have  no  bearing  on  this  controversy.  Their  Constitutions  recognized, 
and  we  believe  still  recognize,  the  old  New  England  electors'  meeting. 
The  right  of  Suffrage  was  conferred  upon  those  present  and  voting  at 
the  meeting. 

This  meeting  is  commonly  called  a  town  meeting,  and  is  a  very  ancient 
institution  in  some  of  the  New  England  States. 

The  history  of  these  meetings  is  given  in  the  Connecticut  case.  Opin- 
ion of  Judges,  30  Conn.,  591,  and  44  N.  H.,  633. 

These  cases  all  dealt  with  statutes  of  certain  States  of  the  United 
States  engaged  in  the  Civil  War  conferring  the  privilege  of  voting  upon 
their  soldiers  then  absent  Jn  the  army. 

The  votes  were  to  be  cast  without  any  registration  at  the  camps  in 
which  they  were  located;  they  were  collected  by  certain  designated 
officers  to  be  sent  to  a  State  officer,  and  by  him  distributed  among  the 
various  localities  of  the  State. 

Our  absentee  voters  act  is  a  very  different  enactment.  No  one  can 
vote  under  it  unless  he  is  registered,  and  is  otherwise  a  qualified  voter. 
The  elector  must  select  his  ballots  and  fill  up  and  sign  the  form  sent 
him,  and  seal  them  up  in  an  envelope  sent  for  the  purpose.  It  must  be 
addressed  to  proper  official,  and  opened  by  him  at  3  p.  m.  of  election 
day.     Every  safeguard  is  provided  to  prevent  fraud  or  mistake. 

These  laws  are  a  very  great  public  convenience,  and  serve  a  very  useful 
purpose  or  they  would  not  have  been  adopted  in  33  States  of  the  Union. 

They  have  been  sustained  by  the  highest  Courts  of  Iowa,  16  Iowa, 
304;  Ohio,  15  Ohio  State,  573;  and  Wisconsin,  16  Wis.,  398. 

Passing  to  a  consideration  of  the  text  of  our  Constitution,  we  think  the 
context  of  Art.  VI  indicates  that  the  personal  presence  of  the  voter  is 
not  required  in  order  to  cast  his  ballot. 
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An  offer  to  vote  may  be  made  in  writing,  and  that  is  what  the  absent 
Toter  does  when  he  selects  his  ballots  and  attaches  his  signature  to  the 
form,  and  mails  the  sealed  envelope  to  proper  official.  The  section 
requires  only  that  he  must  make  that  offer  in  the  precinct  where  he  has 
resided,  etc.  We  see  na  reason  why  an  offer  to  vote  may  not  be  made 
in  writing  as  well  as  by  word  of  mouth.  An  offer  to  buy  or  sell  may 
be  made  in  writing,  and  why  not  an  offer  to  vote?  There  is  nothing 
immoral  in  such  transaction,  and  it  violates  no  principle  of  public 
policy. 

That  the  Constitution  makers  did  not  mean  that  the  words  "offer  to 
vote"  should  necessarily  imply  the  personal  presence  of  the  voter  is 
indicated  by  sec.  4.  In  that  section  the  language  is  ''every  person  pre- 
senting himself  for  registration."  Those  words  plainly  require  the 
personal  presence  of  the  voter.  If  the  personal  presence  of  the  voter  had 
been  required  by  sec.  2,  those  who  framed  the  article  could  easily  have 
used  the  words,  "in  which  he  presents  himself  to  vote."  Such  language 
would  have  put  the  meaning  beyond  doubt.  At  the  time  that  section 
of  the  Constitution  was  adqpted,  in  1900,  absentee  voting  laws  had  been 
passed  in  many  States,  and  in  a  few  cases  they  had  been  before  the 
Courts  for  construction.  The  convention  doubtless  had  knowledge  of 
them,  and  did  not  deem  it  advisable  to  preclude  the  General  Assembly 
in  its  discretion  from  enacting  such  statute  whenever  it  was  deemed 
wise  to  do  so. 

An  act  of  the  General  Assembly  should  not  be  set  aside  by  implication. 
A  constitution  should  not  receive  a  technical  construction  as  if  it  were 
an  ordinary  instrument  or  statute.  It  should  be  interpreted  so  as  to 
carry  out  the  general  principles  of  the  Government,  and  not  defeat  them. 

In  the  language  of  Chief  Justice  Gihson,  cited  in  Twitchell  v.  Blod- 
geit,  supra,  "When  we  construe  a  constitution  by  implication  of  such 
rigor  and  inflexibility  as  to  defeat  the  legislative  regulations,  we  not 
only  violate  accepted  principles  of  interpretation,  but  we  destroy  the 
rights  which  the  Constitution  intended  to  guard." 

Affirmed. 

Clakk,  C.  J.,  concurring:  The  plaintiffs  contend:  1.  That  the 
statute  violates  the  Constitution,  which  contemplates  a  secret  ballot. 
The  Constitution,  Art.  VI,  sec.  6,  in  providing  that  all  elections  by  the 
General  Assembly  shall  be  viva  voce,  and  that  all  elections  by  the  people 
shall  be  by  ballot,  intended  that  voting  in  the  Legislature  should  be 
open  and  known  to  all  men  that  the  people  might  have  a  check  upon  the 
actions  of  their  servants,  and  that  voting  by  the  people  should  be  in 
secret,  to  the  end  that  the  humblest  voter  shall  express  his  will  unin- 
fluenced and  unintimidated,  for  he  is  responsible  only  to  himself,  while 
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the  members  of  the  Legislature  are  the  agents  of,  and  accountable  to  the 
people  for  the  discharge  of  their  duty  in  voting.  The  secrecy  of  the 
ballot,  however,  is  a  privilege  that  is  entirely  personal  to  the  voter,  which 
he  can  waive.  Boyer  r.  Teague,  106  N.  C,  625 ;  McCrary  on  Elections 
(3  ed.),  pp.  305,  306.  The  voter  himself  can  voluntarily  waive  thia 
privilege.     Cooley  Cons.  Lim.  (7  ed.),  p.  912. 

Sending  the  ballot  by  mail  is  a  waiver  of  this  privilege.  This  is  a 
matter  for  the  voter,  and  the  officer  is  authorized  to  receive  it  for  the 
Rev.,  4343,  C.  S.,  5979,  expressly  provides,  "The  ballot  may  be  deposited 
for  the  voter  by  the  registrar,  or  one  of  the  judges  of  election,  or  the 
voter  may  deposit  it  himself  if  he  chooses." 

2.  The  plaintiffs  also  contend  that  the  Constitution  requires  that  the 
voter  must  be  present  in  person  when  he  "offers  to  vote."  The  Legisla- 
ture provides  that  this  can  be  done  by  mail,  and  this  is  not  forbidden 
by  the  Constitution,  which  requires  that  the  voter  must  "present"  him- 
self, that  is,  his  personal  attendance  for  registration,  but  does  not  require 
this  for  voting. 

3.  It  was  denied  by  President  Jefferson,  President  Jackson,  and  those 
who  have  followed  their  views,  that  the  Courts  have  the  power  to  declare 
legislation  invalid  in  any  case  except  when,  as  is  provided  in  the  U.  S. 
Constitution,  Art.  VI,  cK.  12,  State  legislation  conflicts  with  the  su- 
premacy of  some  provision  of  the  Federal  Constitution,  or  statutes 
enacted  under  the  authority  of  the  same.  But  even  those  who  hold  that 
there  is  an  implied  power  of  the  Courts  to  hold  any  legislation  uncon- 
stitutional, have  always  conceded  that  this  power  could  not  be  exercised 
except  where  the  unconstitutionality  is  "clear  beyond  a  reasonable 
doubt."  Ogden  v,  Sanders,  12  Wheaton,  213;  Cooley  Cons.  Lim.  (7 
ed.),  254. 

This  presumption  of  the  constitutionality  of  this  act  cannot  be  over- 
come in  view  of  the  fact  that  in  43  of  the  States  out  of  the  48  there  are 
statutes  which  in  some  form  confer  the  right  on  absentees  to  vote. 

In  our  own  State,  and  in  probably  all  the  States,  North  and  South, 
such  right  was  conferred  upon  our  soldiers  during  the  Civil  War,  and 
it  is  a  historical  fact  that  by  virtue  of  the  vote  thus  cast  by  the  soldiers, 
Zebulon  B.  Vance  was  elected  Governor  of  this  State  in  1862,  and 
Abraham  Lincoln  was  reelected  President  in  1864. 

The  method  of  absentee  voting  enacted  at  that  time  by  this  State,  and 
by  most  others,  authorized  the  soldiers  to  cast  their  ballots  out  of  the 
State,  in  elections  to  be  held  by  officials  who  may  or  may  not  have  been 
citizens  of  the  State,  and  without  the  safeguards  of  registration  or  chal- 
lenge, and  the  votes  were  sent  usually  to  some  State  officer  for  distribu- 
tion to  the  various  precincts  where  the  voters  were  entitled  to  vote.  This 
gave  wide  latitude  for  abuse  and  irregularity,  and  as  pointed  out  in  the 
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opinion  of  the  Court  in  this  case,  the  few  opinions  which  held  such 
absentee  voting  invalicf,  were  based  upon  such  reasons. 

The  statute  of  this  State  now  in  question,  and  probably  all  those  in 
force  in  other  States  have  avoided  these  objections  by  various  require- 
ments, such  as  the  due  r^stration  of  the  voter  and  the  authentication 
of  his  ballot  by  a  notary  public,  postmaster,  or  other  officer,  and  the  send- 
ing of  his  ballot  himself  in  a  sealed  envelope  direct  to  the  registrar  and 
the  judges  of  election  of  the  precinct  where  he  is  entitled  to  vote,  to  be 
opened  by  them  at  a  given  hour  on  the  day  of  election  (in  this  State  at 
3  p.  m.),  and  to  be  placed  by  them  in  the  ballot  box  as  requested,  which 
last  was  authorized  as  long  ago  as  Laws  1901,  ch.  89,  sec.  24 ;  Rev.,  4343, 
now  C.  S.,  5979. 

The  real  gravamen  and  basis  of  this  proceeding  is  the  statement  in 
the  plaintiff's  brief  admitting  that  "The  absentee  voters'  law  was  un- 
doubtedly passed  for  the  meritorious  purpose  of  allowing  our  soldiers 
absent  in  the  great  war  to  vote.  The  soldiers  are  at  home,  and  the 
meritorious  purpose  is  past.  The  statute  remains,  shorn  of  its  meri- 
torious features,  and  divested  'of  every  safeguard  which  might  prevent 
it  from  becoming  an  instrument  in  aid  of  fraud  and  illegal  voting." 

In  a  country  like  ours,  whose  government  is  based  avowedly  upon  the 
"consent  of  the  governed,"  a  full  and  free  declaration  of  that  will,  and 
its  return  as  cast  is  of  the  utmost  importance.  Any  tampering  there- 
with by  any  method  whatever,  whether  by  bribery,  intimidation,  voting 
iU^ally,  making  fraudulent  returns,  or  any  other  misconduct  on  the 
part  of  election  officials,  voters,  or  any  others,  is  made  punishable 
severely  by  our  statutes,  C.  S.,  4185-4199,  some  of  these  offenses  being 
made  felonies,  and  others  misdemeanors,  and  the  same  is  true  in  other 
States,  some  of  which  have  the  further  safeguards  of  voting  machines 
and  the  Australian  ballot. 

Our  statute,  empowering  absentees  to  vote,  was  first  enacted.  Laws 
1917,  ch.  23,  to  authorize  "any  elector  who  may  be  absent  from  the 
county  in  which  he  is  entitled  to  vote"  to  fill  in  his  ballot  on  blank 
certificates,  and  return  in  envelopes,  furnished  by  the  State  Board  of 
Elections  to  the  county  boards,  and  by  the  latter  sent  to  the  absent  voter. 
The  statute  was  extended.  Laws  1919,  ch.  322,  to  include  any  elector  who 
is  "physically  unable,  for  the  purpose  of  voting  in  person,  to  attend, 
which  fact  should  be  made  to  appear  by  certificate  of  a  physician  or 
by  affidavit." 

All  the  provisions  in  r^ard  to  the  voting  of  absent  electors  will  be 
found  in  C.  S.,  5960-5969,  which  throws  around  the  exercise  of  the 
privilege  every  safeguard  against  fraudulent  abuse  by  impersonation  of 
voters  or  in  any  other  manner.  Even  if  the  act  gave  additional  oppor- 
tunity for  fraud,  this  would  not  make  it  unconstitutional,  but  would 
12—180 
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address  itself  to  the  Legislature,  either  to  make  the  legislations  more 
strict,  or  to  repeal  the  statute;  but  it  is  not  to  be  presumed  that  the 
General  Assembly  of  this  State  would  enact  a  statute  calculated  to  in- 
crease the  opportunities  of  fraud  at  elections,  nor  that  such  measure 
would  so  commend  itself  to  the  general  intelligence  that  43  States  should 
have  enacted  similar  legislation.  In  truth,  it  diminishes  the  oppor- 
tunities for  fraud,  as  the  ballots  are  sent  in  by  the  absent  voters  and 
are  subject  to  challenge,  and  are  kept  on  file  for  six  months.  They  are 
authenticated  by  the  signatures  of  the  voters,  thus  giving  the  fullest 
opportunity  of  indictment  for  any  fraud. 

While  there  are  a  few  decisions  against  the  legality  of  the  acts  passed 
during  the  Civil  War,  which  restricted  the  voting  of  absentees  to  soldiers, 
and  permitted  polls  to  be  opened  in  camp,  the  decisions  as  to  the  present 
method  have  been  in  favor  of  its  constitutionality.  Morrison  v.  Springer, 

15  Iowa,  304;  Lehman  v.  McBride,  15  Ohio  State,  573;  8.  v.  Main, 

16  Wis.,  398.  Probably  the  only  decision  to  the  contrary  has  been  in 
California,  to  ciire  which  the  Legislature  has  submitted  an  amendment 
to  the  Constitution,  which  will  be  voted  On  at  the  general  election  next 
month.  The  Federal  House  of  Representatives  has  held  these  statutes 
constitutional  so  far  as  they  affect  the  election  of  members  of  that  body. 
Baldwin  v,  Trobridge,  2  Bartl.  Cont.  Election  Cases,  46. 

The  ordinance  allowing  the  North  Carolina  soldiers  to  vote  in  camp 
(which  is  a  type  of  acts  passed  by  the  Southern  States  generally)  was 
enacted  in  June,  1861,  by  the  State  Convention,  which  was  admittedly 
one  of  the  ablest  bodies  ever  assembled  in  the  State,  and  contained  many 
of  the  foremost  lawyers  of  North  Carolina.  Its  constitutionality  was 
never  questioned  by  any  one,  though  the  Constitution  then  in  force 
required  the  elector  "To  vote  in  the  county  where  he  resides." 

The  "absentee  voters"  statutes  have  been  passed  in  this  State  (and 
in  nearly  all  others),  not  for  the  purpose  of  giving  opportunity  for 
fraud  in  elections,  which  would  be  inconceivable,  and  to  assert  the  con- 
trary would  be  a  libel  on  public  opinion  throughout  the  country,  which 
demands  fair  elections  and  an  honest  return  of  the  votes  as  cast.  These 
statutes  have  been  enacted  for  the  purpose  of  procuring  a  fuller  expres- 
sion of  the  public  will  at  the  ballot  box.  In  North  Carolina  we  rarely 
have  secured  a  vote  cast  of  more  than  70  per  cent  of  the  eligible  white 
voters  in  the  State,  the  other  30  out  of  every  100  eligible  white  voters 
being  absent  by  reason  of  indifference,  or  detained  by  work,  or  business^ 
or  illness,  or  physical  disability. 

In  Philadelphia  60  per  cent  of  the  possible  vote  is  thfe  average  vote 
cast,  which  is  about  the  average  throughout  the  country.  In  Virginia 
40  per  cent  of  the  possible  total  is  the  average  vote  cast,  and  in  Missis- 
sippi (where  the  primary  is  the  real  election),  only  10  per  cent  of  the 


N.  C]  FALL  TEEM,  1920.  179 

Jenkins  v.  Boabp  or  Elections. 

full  vote  is  cast.  The  system  of  absentee  voting  which  originated  in 
behalf  of  the  soldiers,  who,  it  was  felt,  should  not  be  disfranchised  by 
reason  of  their  absence  in  the  discharge  of  duty,  received  a  strong  im- 
pulse from  the  action  of  the  Travelers'  Protective  Association,  who 
urged  that  they  should  not  be  deprived  of  the  franchise  while  traveling 
as  commercial  agents.  N'or  should  any  one  be  deprived  of  the  franchise 
by  reason  of  temporary  or  permanent  physical  disability. 

This  legislation,  intended  for  fuller  expression  of  public  opinion  at 
the  ballot  box,  and  carefully  guarded  in'  its  exercise  by  statutes  in  all 
the  States,  should  not  be  misconceived  as  an  invitation  to  fraud. 

As  a  proof  of  the  widespread  demand  and  need  for  such  legislation, 
the  following  memorandum  of  the  statutes  in  the  different  states  is 
appended. 

States  Having  Absentee  Voting  Laws. 

Alabama,  1919.     Act  620. 

Arkansas,  1917,  Act  175;  1919,  Act  403. 

Arizona,  1918,  Special  Sess.,  ch.  II. 

CaUfornia,  1917,  710;  Kes.  64. 

Colorado,  1915,  ch.  76. 

Connecticut,  1918,  Special  Sess.,  ch.  1  (Military). 

Delaware,  Special  Sess.,  ch.  4  (Registration). 

Florida,  1917,  ch.  7380. 

Georgia,  1918,  No.  335  (Military). 

Idaho,  1917,  ch.  142. 

Illinois,  1917,  p.  434;  1917,  p.  440  (Military). 

Indiana,  1917,  ch.  100;  1919,  chs.  156-170  (counting  ballots). 

Iowa,  1915,  Code  Supp.,  ch.  3-b,  tit.  VI;  Am.  1917,  ch.  419. 

Kansas,  1919,  ch.  189;  1913,  ch.  194  (Military). 

Kentucky,  1915,  CarrolPs  Stat.,  1456,  etc.;  1918,  ch.  37. 

Louisiana,  1917,  Act  34  (Military);  1918,  272,  id.,  264  (Registration). 

Maryland,  1918,  ch.  20  (Const.  Am.) ;  id.,  ch.  78  (Military). 

Massachusetts,  1918,  ch.  293,  295  (Military). 

Michigan,  1915,  Act  270;  1917,  203,  ch.  12,  p.  427;  1919,  45. 

Minnesota,  1916,  Special  Sess.,  ch.  2  (Military) ;  1917,  chs.  68,  120. 

Mississippi,  1917,  Ex.  Chap.  35,  Am;  1918,  ch.  184. 

Missouri,  1917,  pp.  274,  276  (Military) ;  1917,  p.  287;  1919,  p.  763. 

Montana,  1917,  ch.  155;  1918,  ch.  18  (Military).  . 

Nebraska,  1913,  ch.  200;  1917,  ch.  177;  1918,  ch.  1;  1919,  ch.  7. 

North  Carolina,  1917,  ch.  23;  1919,  ch.  322. 

North  Dakota,  1913,  ch.  155;  1918,  ch.  6  (Military). 

New  Hampshire,  1917,  ch.  95  (Military). 

New  Jersey,  1918,  ch.  150. 
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New  York,  1918,  ch.  298;  1919,  Con.  Ees.,  p.  1791  (Cons.  Am.). 

Ohio,  1917,  p.  52. 

Oklahoma,  1916,  ch.  25;  Am.  1919,  ch.  88;  1917,  ch.  167;  Am.  1919, 

ch.  65  (Military). 
Or^on,  1919,  ch.  361;  id.  S.  J.  R,  No.  23,  p.  835  (Cons.  Am.). 
Ehode  Island,  1918,  ch.  1610  (R^stration),  ch.  1657  (Military) ;  Res. 

No,  1,  p.  278  (Const.  Am.). 
South  Carolina,  1918,  No.  574  (Military). 
South  Dakota,  1913,  ch.  200;  1917,  ch.  233;  1918,  Sp.,  chs.  45,  46; 

1919,  ch.  189. 
Tennessee,  1917,  ch.  104;  1919,  ch.  71  (Registration). 
Utah,  1919,  ch.  42,  p.  102. 
Vermont,  1919,  No.  7  (Military). 
Virginia,  1916,  ch.  369. 
Washington,  1917,  ch.  159. 

West  Virginia,  1917,  2d  Extra  Sess.,  ch.  13  (Military) ;  1919,  ch.  100. 
Wisconsin,  1915,  ch.  461;  Am.  1915,  ch.  604;  1916,  Special  Sess.,  ch.  1; 

1918,  Special  Sess.,  ch.  16  (Military) ;  1917,  ch.  570. 
Wyoming,  1915,  ch.  102. 

In  several  of  these  States  the  electors  can  also  register  by  mail. 


EMMA  K.  HARDY  v.  PHOENIX  MUTUAL  LIFE  INSURANCE  COMPANY. 

(Filed  13  October,  1920.) 

1.  Insurance,  Life-— Policies— Noncontestable  Clause— Actions. 

Under  a  clause  in  a  life  insutance  policy  making  it  incontestable  after 
a  year  from  its  date,  except  for  nonpayment  of  premimns,  the  insured 
has  a  right  of  action  against  the  designated  beneficiary  after  the  death  of 
the  insured  within  that  period,  and  living,  to  declare  the  policy  void  for 
fraud  or  material  representations  as  to  the  health  of  the  insured  in  his 
application,  and  being  concluded  by  the  express  terms  of  the  policy,  the 
company  may  not  thereafter  maintain  his  action,  except  for  the  nonpay- 
ment of  premiums  due  it  thereunder.  Trust  Co,  v.  Ins,  Co,,  173  N.  C,  558, 
cited  and  applied. 

2.  Insurance,  Life-— Noncontestable  Clause— Conditions— Pleadings. 

The  provisions  of  a  life  insurance  policy  that  it  is  incontestable  after 
a  stated  time,  etc.,  are  conditions  upon  which  the  contracts  are  made,  and 
not  a  waiver,  and  not  being  in  strictness  "a  short  period  statute  of  limita- 
tion,'* it  is  sufficiently  pleaded  when  the  policy  sued  on  containing  them 
is  set  out  in  the  complaint  as  a  part  thereof. 
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*  * 

8.  Insiirance,    liife — ^Policies— Noncontestable    Clanso     Contracts — ^Inter- 
pretations—Ambiguity. 

A  clause  in  a  life  insurance  policy  making  it  incontestable  after  one 
year  from  its  date,  except  for  the  nonpayment  of  premiums,  is  for  the 
benefit  of  the  insured  in  the  acquisition  of  business,  and  being  unambigu- 
ous, the  courts  will  not  interpolate  additional  words  to  the  elfect  that  it 
was  necessary  for  the  policy  to  have  been  in  force  for  a  year  before  the 
death  of  the  insured. 

4.  Insurance,  Life — Policies —  Noncontestable  Clanoo      Actions —  liimita- 
tions  of  Actions — Statutes. 

Where,  under  a  clause  in  a  policy  of  life  insurance,  it  is  uncontestable 
after  a  year  from  its  date,  with  certain  exceptions,  and  the  insured  has 
died  within  the  period,  leaving  the  designated  beneficiary  alive,  the  insured 
is  not  relieved  of  his  obligations  to  bring  its  action  to  declare  the  policy 
void  for  matters  falling  without  the  exceptions,  within  the  year  from 
the  date  of  the  policy,  either  against  the  insured  in  his  lifetime,  or  the 
beneficiary  thereafter;  and  there  having  always  been  a  party  against 
whom  the  insurer  could  have  brought  its  action,  the  provisions  of  Rev., 
367,  extending  the  time  in  certain  instances,  have  no  application. 

AppEAii  by  defendant  from  Connor,  J.,  at  the  March  Term,  1920,  of 
Pitt. 

This  is  an  action  on  an  insurance  policy  issued  by  the  defendant  upon 
the  life  of  Isaac  Carson  Hardy  for  the  benefit  of  the  plaintiff.  The 
policy  was  attached  to  and  made  a  part  of  the  complaint,  and  contained 
an  incontestable  clause  which  is  hereafter  set  out  in  the  judgment 
rendered. 

The  defendant  filed  answer  in  which  the  issuing  of  the  policy  was 
admitted,  but  the  defendant  alleged  that  the  insured  was  suffering  from 
an  incurable  disease  at  the  time  of  its  issuance;  that  the  statements  in 
the  application  for  the  policy  were  false;  that  the  agent  who  issued  the 
policy  committed  a  fraud  upon  the  company,  and  that  the  policy  was 
procured  by  fraud. 

The  action  was  tried  two  or  three  times  in  the  Superior  Court  without 
final  determination,  and  at  the  last  trial  the  plaintiff  moved  for  judg- 
ment upon  the  pleadings,  contending  that  the  incontestable  clause  shut 
off  the  defenses  alleged  in  the  answer,  and  his  Honor  rendered  the  follow- 
ing judgment  upon  said  motion : 

"This  cause  coming  on  to  be  heard  before  his  Honor,  George  W. 
Connor,  judge,  and  a  jury,  at  the  March  Term,  1920,  of  the  Superior 
Court  of  Pitt  County,  and  being  heard  upon  motion  of  plaintiff,  as  set 
out  in  the  record  made  at  the  close  of  all  the  evidence,  that  the  plaintiff 
have  judgment  upon  the  pleadings  and  admissions,  and  it  appearing  to 


182  IN  THE  SUPREME  COURT.  [180 

Habdy  v.  Ins.  CJo. 

the  court  that  the  plaintiff  is  entitled  to  judgment  upon  the  pleadings, 
and  the  following  admissions  made  by  the  parties  hereto,  as  follows, 
to  wit: 

"1.  That  the  policy  in  suit,  a  copy  of  which  is  attached  to  both  com- 
plaint and  answer,  was  issued  on  7  ITovember,  1910,  by  the  defendant 
upon  the  life  of  Isaac  Carson  Hardy,  and  that  the  plaintiff,  his  daughter, 
is  the  beneficiary  named  therein,  and  that  she  paid  the  first  premium 
thereon ;  that  said  policy  was  delivered  to  the  plaintiff  upon  the  payment 
of  said  premium. 

"2.  That  Isaac  Carson  Hardy  died  on  27  October,  1911,  and  before 
the  expiration  of  one  year  from  the  date  of  said  policy. 

"3.  That  the  said  policy  provided  that  the  defendant  company  would 
pay  the  sum  of  one  thousand  dollars  ($1,000)  to  the  plaintiff  upon  the 
death  of  Isaac  Carson  Hardy,  and  that  said  policy  contained  a  clause 
as  a  part  thereof  in  the  following  words:  Incontestibility :  This  policy 
shall  constitute  the  entire  contract  between  the  parties  hereto,  and  shall 
be  incontestable  after  one  year  from  its  date  except  for  nonpayment 
of  premium  as  stipulated,  subject,  however,  in  case  of  understatement 
of  age,  to  an  adjustment  of  the  insurance  proportionate  to  premium  at 
true  age;  in  case  of  overstatement  of  age  overpayments  of  premiums 
will  be  returned  to  the  owner  of  this  policy.' 

"4.  That  no  action  of  law  or  suit  in  equity  was  brought  by  defendant 
to  cancel  or  annul  said  policy  within  one  year  from  its  date;  the  defend- 
ant, in  the  spring  of  1911,  and  before  the  expiration  of  one  year  from 
the  date  of  said  policy,  did  request  plaintiff  to  surrender  said  policy  that 
it  might  be  canceled,  which  offer  and  request  was  refused  by  the  bene- 
ficiary; that  defendant  was  able,  willing,  and  ready  to  return  the  pre- 
mium paid  by  plaintiff,  and  did  pay  same  into  clerk's  office  upon  filing 
answer  herein. 

"5.  That  after  the  death  of  Isaac  Carson  Hardy,  the  defendant  denied 
liability  to  the  plaintiff  on  account  of  the  said  policy,  and  this  action  was 
begun  by  the  plaintiff  on  10  April,  1912,  and  the  answer  thereto  having 
been  filed  on  24  May,  1912;  that  the  defense  relied  upon  by  the  defend- 
ant appears  in  its  answer,  it  being  admitted  that  there  was  no  premium 
due  to  the  defendant  on  account  of  said  policy  at  the  time  of  the  death 
of  Isaac  Carson  Hardy. 

"The  court  being  of  the  opinion  that  by  reason  of  the  incontestable 
clause  contained  in  the  policy,  and  the  facts  admitted  in  the  pleadings 
and  in  the  record,  the  defense  set  up  by  the  defendant  in  its  answer  is 
not  available  to  the  defendant. 

"It  is  now,  therefore,  upon  motion  of  W.  F.  Evans  and  Julius  Brown, 
attorneys  for  the  plaintiff,  ordered,  considered,  and  adjudged  that  the 
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plaintiff  recover  of  the  defendant  the  sum  of  one  thousand  dollars 
($1,000),  wit^l  interest  from  10  April,  1912,  and  the  cost  of  this  action 
to  be  taxed  by  the  clerk.*' 

The  defendant  excepted,  and  appealed,  assigning  the  following  errors : 

'Tirst.  The  first  and  only  assignment  of  error,  embracing  the  first 
and  second  exceptions,  is  to  the  action  of  his  Honor  in  granting  plain- 
tiff's motion  for  a  judgment  upon  the  pleadings  and  the  admissions, 
and  to  the  judgment  rendered,  and  that  same  is  contrary  to  law,  and 
for  that  defendant  was  entitled  to  have  the  defense  set  up  in  its  answer 
submitted  to  the  jury  for  the  reason  that : 

"1.  That  insured  died  within  one  year  from  the  date  of  the  policy,  and 
the  true  construction  that  the  court  ought  to  put  upon  the  incontestable 
clause  in  the  policy  is  'That  if  the  policy  has  been  in  force  one  year,  or 
if  the  insured  should  survive  one  year  after  the  death  of  the  policy,  it 
should  be  incontestable.' 

"2.  That  in  any  event  the  clause  in  question  is  in  the  nature  of  a 
statute  of  limitations,  and,  therefore,  ought  to  have  been  pleaded  to 
have  been  available. 

"3.  For  that  the  plaintiff  having  failed  to  plead  the  clause  in  question, 
and  having  met  the  issue  of  fraud  upon  its  merits,  and  the  case  having 
been  tried  before  two  juries,  and  no  such  motion  ever  having  been  made 
before,  the  plaintiff,  after  nine  years,  by  her  laches,  has  waived  her  right 
to  interpose  any  such  defense  at  this  late  date.'' 

Evans  &  Eason  and  Julius  Brown  for  plaintiff, 
Albion  Dunn  for  defendant. 

Allen,  J.  The  incontestable  clause  in  a  policy  of  life  insurance  was 
very  fuDy  considered  in  Trust  Co,  v.  Ins,  Co,,  173  N".  C,  558,  and  it 
was  then  held : 

"1.  A  clause  in  a  policy  of  life  insurance,  making  it  incontestable 
at  the  end  of  a  year,  covers  the  defense  of  the  alleged  bad  health  of  the 
insured  at  the  time  of  its  delivery,  and  also  that  of  false  and  fraudulent 
statements  alleged  to  have  been  made  by  the  insured  in  his  application. 

"2.  Where  a  policy  of  life  insurance  has  been  issued  containing  a 
clause  making  it  noncontestable  after  the  expiration  of  a  year,  except 
for  nonpayment  of  premiums,  after  that  period  no  defense  is  available 
to  the  insurer,  in  an  action  upon  the  policy,  excepting  the  nonpayment 
of  the  premium,  as  therein  stated. 

"3.  The  noncontestable  clause  in  a  life  insurance  policy  is  for  the 
benefit  of  the  insurer  in  increasing  its  business  by  assurance  that  after 
the  maturity  of  the  policy,  usually  upon  the  death  of  the  insured,  its 
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collection  will  not  be  subject  to  the  uncertainty  and  delay  of  litigation, 
or  questioned  except  as  to  matters  therein  stated — in  this  case,  the  non- 
payment of  the  premiums. 

"4.  Where  a  policy  of  life  insurance  containing  a  clause  making  it 
noncontestable  after  the  expiration  of  a  year,  except  for  nonpayment  of 
premium,  has  been  delivered  and  the  premium  paid  therefor,  an  attempt 
by  the  insurer  within  that  time,  upon  notification  to  the  insured,  to 
cancel  the  policy  with  tender  of  repayment  of  the  premium  upon  a 
different  ground  than  that  stated  in  the  clause,  but  not  consented  to  or 
accepted  by  the  latter,  is  a  breach  of  the  contract  by  the  former;  and 
it  is  necessary  for  the  insurer,  within  the  stated  time,  to  bring  suit  in 
equity  for  the  cancellation  of  the  policy,  or  it  will  remain  binding  and 
enf orcible  upon  the  insurer's  death." 

It  is  also  said  in  that  case,  and  in  others,  that  the  effect  of  the  clause 
is  to  create  a  short  statute  of  limitations  in  favor  of  the  insured,  but 
speaking  more  accurately,  it  is  contractual  (Dibbrell  v.  Ins,  Co.,  110 
N".  C,  193),  and  is  sufficiently  pleaded  when  the  policy  containing  the 
clause  is  made  a  part  of  the  complaint,  as  in  this  case. 

The  point  is  decided  in  Mutual  Life  Insurance  Company  v.  Buford 
et  aL,  160  Pacific,  928  (Okla.),  and  the  Court  says:  '^iVTiere  a  policy 
of  life  insurance  contains  a  provision  that  after  two  years  from  date  of 
its  issue,  said  policy  is  incontestable,  such  provision  is  not  a  waiver,  but 
a  condition ;  and  where  such  condition  is  not  specifically  pleaded  in  the 
petition,  but  a  copy  of  such  policy  of  insurance  is  attached  as  an  exhibit 
to  and  made  a  part,  of  the  petition,  such  condition  as  to  incontestability 
of  such  policy  of  insurance  is  sufficiently  pleaded." 

!N'or  does  section  367  of  the  Revisal,  which  extends  the  time  for  the 
commencement  of  an  action  under  certain  conditions  upon  the  death 
of  a  party,  enlarge  the  time  within- which  the  defendant  could  bring 
an  action  to  cancel  the  policy,  because  the  beneficiary  in  the  policy, 
against  whom  the  action  could  be  brought,  is  still  alive,  and  we  find 
nothing  in  the  record  to  prevent  the  plaintiff  from  taking  full  benefit  of 
the  incontestable  clause  in  the  contract  of  insurance. 

The  remaining  question,  and  one  not  heretofore  decided  in  this  Coiurt, 
is  as  to  the  effect  on  the  incontestable  clause  of  the  death  of  the  insured 
within  one  year  from  the  date  of  the  policy,  and  this  depends  largely 
upon  the  language  used,  and  the  purpose  for  which  the  clause  was 
inserted  in  policies. 

It  says  it  "shall  be  incontestable  after  one  year  from  its  date,  except 
for  nonpayment  of  premium,"  and  if  we  adopt  the  view  of  the  defendant 
that  this  means,  "That  if  the  policy  had  been  in  force  one  year,  or  if 
the  insured  should  survive  one  year  after  the  date  of  the  policy,  it  sliould 
be  incontestable,"  we  must  insert  in  the  contract,  expressed  in  simple, 
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unambiguous  language,  stipulations  which  do  not  appear  there,  and 
which  materially  aflfect  the  contract  of  the  parties,  which  we  are  not 
at  liberty  to  do. 

Again,  "This  clause,  which  has  been  generally  adopted  By  the  insur- 
ance companies,  is  not  primarily  for  the  benefit  of  the  insured,  but  for 
the  benefit  of  the  insurance  company  itself. 

*T!t  was  adopted  because,  in  many  instances,  insurance  is  taken  out  for 
the  benefit  of  the  wife  and  children,  and  frequently  the  hope  of  a  reason- 
able income  after  death  to  those  dependent  upon  him  was  defeated  by 
defense  which  could  not  have  been  sustained  if  the  insured  had  been 
alive. 

"This  deterred  many  from  taking  out  insurance,  and  the  companies 
adopted  the  incontestable  clause  for  the  purpose  of  increasing  their 
business.  .  .  .  No  reasonable  construction  can  be  placed  upon  such 
provision  other  than  that  the  company  reserves  to  itself  the  right  to 
ascertain  all  the  facts  and  matters  material  to  its  risk,  and  the  validity 
of  their  contract  for  one  year,  and  if  within  that  time  it  does  not  ascer- 
tain all  the  facts,  and  does  not  cancel  and  rescind  the  contract,  it  may 
not  do  so  afterwards  upon  any  ground  then  in  existence."  Trust  Co.  v. 
Ins.  Co.,  supra. 

If,  therefore,  there  is  nothing  in  the  clause  itself  changing  its  terms 
or  eflFect  upon  death  of  the  insured  within  one  year,  if  the  clause  was 
inserted  for  the  benefit  of  the  insurance  company,  to  enable  it  to  increase 
its  business,  if  the  period  of  one  year  after  which  the  pqlicy  was  to 
become  incontestable,  was  to  afford  opportunity  to  the  company  to  make 
its  investigations  and  to  commence  an  action  for  the  cancellation  of  the 
policy,  and  if  during  the  whole  of  the  year  some  one  has  been  in  exist- 
ence, the  beneficiary,  against  whom  an  action  could  be  brought,  we  see 
no  reason  for  refusing  to  give  the  plaintiff  the  full  benefit  of  the  clause 
as  it  is  written. 

The  death  of  the  insured  did  not  place  the  defendant  at  any  disad- 
vantage under  the  policy,  nor  stop  its  investigations,  nor  did  it  affect 
its  right  to  commence  an  action,  and  m  most  cases  death  would  inure 
to  the  benefit  of  the  company,  if  it  contemplated  an  action  to  cancel  the 
policy  by  removing  a  hostile  witness. 

Our  investigations,  and  those  of  counsel,  indicate  that  the  question 
has  arisen  very  few  times,  and  that  the  question,  then,  has  been  decided 
in  accordance  with  this  opinion.  Ehner  v.  Insurance  Co.,  121  TS.  E. 
(Ind.),  315,  and  Mandhan  v.  Insurance  Company  (111.),  L.  R.  A.,  1918, 
D  1196,  are  directly  in  point. 

In  the  Ehner  case  the  insurance  company  brought  an  action  for  the 
cancellation  of  the  policy  two  days  before  the  expiration  of  the  incon- 
testable period,  and  after  the  death  of  the  insured;  and  the  appellate 
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court  held  that  the  proceeding  was  proper  and  legal,  and  said :  "That 
if,  as  a  result  of  such  investigation,  or  of  knowledge  otherwise  obtained, 
the  insurer  desires  to  contest  the  policy,  appropriate  steps  to  that  end, 
either  by  a  defense  to  an  action  brought  on  the  policy  in  case  of  death 
of  the  insured,  or  by  proper  affirmative  action,  must  be  taken  within  the 
year;  otherwise  that  the  policy  becomes  incontestable,  save  as  to  condi- 
tions excepted  from  the  noncontestable  clause." 

And  in  the  Mdnahan  case:  "Incontestable  provisions  of  insurance 
policies  have  been  held  valid  as  creating  a  short  statute  of  limitations 
in  favor  of  the  insured,  the  purpose  of  such  provisions  being  to  fix  a 
limited  time  within'  which  the  insurer  must  ascertain  the  truth  of  the 
representations  made.  Royal  Circle  v,  Achterrath,  204  111.,  549;  63 
L.  K.  A.,  452;  Flanigan  v.  Federal  L.  Ins.  Co.,  231  111.,  399;  83  N".  E., 
178;  Weil  v.  Federal  Life  Insurance  Co,,  264  111.,  425;  106  N.  K, 
246;  Ann.  Cas.,  1915  D,  974.  This  being  the  purpose  for  fixing  a 
specified  time  after  which  the  policy  shall  be  incontestable,  it  is  not 
apparent,  as  plaintiflf  in  error  suggests,  that  the  meaning  of  the  clause 
here  involved  is  that  the  policy  shall  not  become  incontestable  until  it 
has  been  in  force  for  two  years.  There  is  nothing  in  this  clause  to  indi- 
cate that  the  parties  were  contracting  that  plaintiflf  in  error  should  have 
two  years  during  the  lifetime  of  Fay  in  which  to  investigate  and  deter- 
mine whether  false  statements  had  been  made  in  the  application  of  the 
insurance.  Plaintiflf  in  error  reserves  two  years  time  in  which  to  make 
such  investigation,  and  to  determine  whether  there  has  been  such  a 
breach  of  warranty  as  would  authorize  it  to  rescind  its  contract. 

"This  clause  can  be  construed  as  insisted  upon  by  plaintiflf  in  error 
only  by  reading  into  it  that  which  is  not  there.  This  provision  of  the 
policy  is  in  the  language  chosen  by  plaintiflf  in  error,  and  constitutes 
a  part  of  the  contract  which  it  entered  into  with  Fay.  .  .  .  Some 
of  the  rights  and  obligations  of  the  parties  to  a  contract  of  insurance 
necessarily  becomes  fixed  upon  the  death  of  the  insured.  The  bene- 
ficiary has  an  interest  in  the  contract,  and  as  between  the  insurer  and 
the  beneficiary  all  the  rights  and  obligations  of  the  parties  are  not 
determined  as  of  the  date  of  the  death  of  the  insured.  The  incontestable 
clause  in  a  policy  of  insurance  inures  to  the  benefit  of  the  beneficiary 
after  the  death  of  the  insured,  as  much  as  it  inures  to  the  benefit  of  the 
insured  himself  during  his  lifetime.'^ 

We  are  therefore  of  opinion  the  plaintiflf  was  entitled  to  judgment 
on  the  pleadings. 

AflSrmed. 
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J.  W.  ALEXANDER  v.  J.  N.  VANN. 
(Filed  13  Ckitober,  1920.) 

1.  liibel  and  Slander— Privilege  Conunnnications. 

An  absolute  priyileged  communication  rests  in  public  policy,  and  is  one 
which,  under  ordinary  circumstances,  would  be  defamatory,  made  to 
another  in  pursuit  of  a  duty,  political.  Judicial,  social,  or  personal,  and 
an  action  for  libel  or  slander  will  not  lie,  though  the  statemait  was  false, 
unless  actuated  by  actual  malice. 

2.  liibel  and  Slandei^-4^iialifled  Communications. 

A  qualified  privilege  extends  to  all  communications  made  bona  fide  upon 
any  subject-matter  in  which  the  party  communicating,  acting  without 
malice,  has  an  interest,  or  in  reference  to  which  he  has  a  moral  or  a  legal 
duty  to  perform;  and  the  inference  of  malice  may  be  rebutted  by  the 
occasion  of  the  communication,  or  such  occasion  may  tend  to  prove  it,  or 
tei^d  to  prove  that  the  defendant  was  actuated  by  motives  of  pers(mal 
spite  or  ill-will,  independent  of*  the  occasion  on  which  the  communication 
was  made. 

8.  liibel  and  Slander — ^Privilege— Actionable  Per  Se. 

The  sheriff  of  a  county  in  returning  a  prisoner  charged  with  wife 
murder,  to  another  county,  put  the  prisoner  in  charge  of  his  deputy 
sheriff,  and  deputized  a  negro  ex-convict,  who  had,  single-handed,  made 
the  arrest,  to  assist  his  deputy.  The  subdeputy  rode  in  the  car  for 
colored^ people,  but  at  the  request  of  a  third  person,  with  the  acquiescence 
of  the  deputy,  went  into  the  white  people's  car  and  rode  with  them  for 
a  while,  to  give  some  personal  information  as  to  the  arrest:  Held^  a 
letter  written  to  the  deputy  by  a  defeated  candidate  for  sheriff,  of  the 
county  to  which  the  prisoner  was  being  carried,  in  effect,  that  the  writer 
was  surprised  and  disgusted  that  the  deputy  permitted  the  negro  sub- 
deputy  to  ride  on  equality  in  the  coach  with  himself,  and  that  the  negro 
subdeputy,  a  wife  murderer,  except  in  incident  of  birth,  was  a  better  man, 
lacks  the  elements  of  a  privileged  communication,  in  that  it  was  addressed 
personally  to  an  official  of  an  adjoining  county,  and  not  to  any  one  who 
could  have  remedied  the  wrong,  if  any  had  been  committed;  and  con- 
sidered with  the  further  facts  of  the  case,  showed  personal  spite  and 
malice,  and  was  actionable  per  se. 

Civil  action  for  damages  for  Kbel,  tried  before  Devin,  J.,  at  April 
Term,  1920,  of  Hertford. 

The  action  was  submitted  to  the  jury  upon  the  following  issues  : 

"1.  Did  the  defendant  publish  of  and  concerning  the  plaintiff  the 
letter  set  out  in  paragraph  three  of  the  complaint  ?     Answer :  'Yes.' 

"2.  Were  the  matters  and  things  published  of  and  concerning  plaintiff 
in  said  letter  true?     Answer:  ^o.' 

"S.  What  damage,  if  any,  is  plaintiff  entitled  to  recover  therefor? 
Answer :  '$600.' " 

From  the  judgment  rendered  the  defendant  appealed. 
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Rogers  &  Williams,  Stanley  Winborne,  and  W,  H,  S.  Burgwyn  for 
plaintiff. 

D,  C.  Barnes,  W.  R.  Johnson,  Winston  &  Matthews,  and  W.  D,  Boone 
for  defendant. 

Brown,  J.  We  are -of  opinion  that  Judge  Devin  was  correct  in 
holding  that  the  words  of  the  letter  are  libelous  of  themselves,  and 
actionable  because  the  doctrine  of  qualified  privilege  does  not  apply. 
The  undisputed  facts  are  that  the  plaintiff  was  a  deputy  sheriff  of  Hert- 
ford County  under  Sheriff  Garrett  at  the  time  the  said  libelous  letter 
was  written  and  mailed  to  the  sheriff  of  Pitt  County.  On  5  May,  1917, 
Sheriff  Garrett  received  a  telegram  from  sheriff  McLawhorn  of  Pitt 
County  requesting  him  to  arrest  one  Zemas,  a  Hungarian  of  desperate 
character,  a  fugitive  from  justice,  who  had  murdered  his  wife,  for  whose 
capture  a  reward  of  $200  had  been  offered.  Eley  Reid^  a  colored  man, 
captured  Zemas  in  the  swamps  of  Chowan  River,  and,  single-handed, 
delivered  him  to  the  sheriff  of  Hertford  County  at  Winton.  Sheriff 
Garrett  had  been  requested  to  have  the  prisoner  well  guarded  by  two 
men  at  the  expense  of  Pitt  County.  He  deputized  the  plaintiff,  a  regular 
deputy,  to  take  the  prisoner  to  Pitt  County,  and  appointed  said  Reid, 
a  very  powerful  man,  to  act  as  guard.  The  plaintiff  took  the  prisoner 
and  placed  him  with  himself  and  Reid  in  the  smoker  of  a  white  coach, 
and  delivered  him  safely  to  Sheriff  McLawhorn  at  Greenville,  Pitt 
County,  N".  C.  The  plaintiff,  with  Reid,  then  returned  to  Hertford 
County.  The  evidence  shows  that  the  plaintiff  rode  in  the  white  coach, 
and  Reid  was  in  the  colored  coach  except  for  a  short  distance,  when  he 
first  got  on  the  train  he  was  called  into  the  smoker  of  the  white  coach 
by  one  Mr.  Ames,  a  railroad  detective  who  knew  him,  and  having  heard 
of  the  capture  of  Zemas,  the  Hungarian  wife-murderer,  asked  of  Reid 
the  details  of  the  capture.  When  Reid  had  related  the  story  to  Mr. 
Ames,  he  returned  to  the  colored  coach  and  remained  there  until  he 
reached  Ahoskie,  his  destination. 

In  the  fall,  just  prior  to  the  publication  of  the  letter  in  question, 
J.  N.  Vann,  the  defendant  in  this  action,  was  for  the  third  time  defeated 
by  A.  E.  Garrett  in  the  election  for  sheriff  of  Hertford  County,  and  at 
the  time  of  the  publication  of  the  said  libelous  letter,  J.  N".  Vann  was 
a  private  citizen  of  Hertford  County,  and  was  unfriendly  toward  Sheriff 
Garrett. 

Eley  Reid  was  at  the  time  the  said  letter  was  written  an  exconvict, 
and  he  is  a  negro. 

The  alleged  libel  is  contained  in  the  following  letter  received  by 
Sheriff  McLawhorn  from  the  defendant: 
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Ahoskib,  N".  C,  March  9,  1917. 

Shssiff  McLawhobn,  Greenville,  N.  C. 

Deab  Sib: — I  read  with  surprise,  and  disgust  to  a  certain  d^ree, 
that  account  of  the  capture  of  the  criminal  from  your  section  by  Eley 
Keid  of  this  county. 

Judging  from  the  report  that  Deputy  Alexander  brought  back  here, 
you  gentlemen  evidently  did  not  recognize  Reid  as  being  a  negro,  nor 
did  Alexander  have  self-respect  to  inform  you  of  this  fact,  judging  from 
the  entertainment  he  reports  you  gentlemen  have  accorded  Reid.  A 
friend  of  mine  says  that  Alexander  actually  had  Reid  in  the  white  coach 
on  the  seats  with  gentlemen  on  his  return  trip  here. 

Reid  is  a  negro,  and  an  exconvict,  and  Alexander  is  a  very  little  better, 
and  I  should  say,  except  by  birthright,  Reid  is  a  superior  man. 

Regretful  to  say  the  high  office  of  sheriff  of  Hertford  County  has 
reached  a  very  undignified  state  to  which  the  better  element  of  people 
here  do  not  approve. 

I  am  not  giving  you  this  information  in  confidence  by  any  means, 
but  I  do  think  it  .the  duty  of  all  respectful  whites  who  are  proud  of  their 
Caucasian  blood  from  which  they  sprang,  to  state  these  facts. 

I  am  yours  very  truly, 

J.  E.  Vann. 

As  we  understand  it,  a  privileged  communication  is  one  which,  under 
ordinary  circumstances,  would  be  defamatory  made  to  another  in  pur- 
suance of  a  duty,  political,  judicial,  social,  or  personal,  so  that  an  action 
for  libel  or  slander  will  not  lie  though  the  statement  be  false  unless 
actual  malice  be  proved  in  addition.  The  great  underlying  principle 
of  the  doctrine  of  privileged  communications  rests  in  public  policy. 
Qualified  privilege  extends  to  all  communications  made  bona  fide  upon 
any  subject-matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  some  moral  or  legal  duty  to  perform. 
The  occasion  on  which  the  communication  was  made  may  rebut  the 
inference  of  malice  or  it  may  tend  to  prove  malice,  and  that  the  defend- 
ant was  actuated  by  motives  of  personal  spite  or  ill-will  independent  of 
the  occasion  on  which  the  communication  was  made.  Mr.  Newell  says, 
sec.  497,  that  a  communication  to  be  privileged  must  be  made  upon  a 
proper  occasion,  from  a  proper  motive,  and  must  be  based  upon  reason- 
able or  proper  cause.  The  learned  author  further  says,  sec.  501,  that 
if  the  communication,  whether  written  or  oral,  be  of  such  a. character 
that  the  expressions  in  it  are  beyond  what  common  sense  indicates  to  be 
justifiable,  it  cannot  be  held  as  privileged.  In  r^ard  to  communications 
containing  charges  against  public  officers,  Mr.  ITewell  says :    "It  is  the 
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duty  of  all  who  witness  any  misconduct  on  the  part  of  a  magistrate  or 
any  public  officer  to  bring  such  misconduct  to  the  notice  of  those  whose 
duty  it  is  to  inquire  into  and  punish  it ;  and,  therefore,  all  petitions  and 
memorials  complaining  of  such  misconduct,  if  prepared  in  good  faith 
and  forwarded  to  the  proper  authorities,  are  privileged." 

This  Court  has  recognized  and  acted  upon  these  just  principles  of  the 
common  law.  This  Court  held  unanimously,  in  Logan  v.  Hodges,  146 
N".  C,  38,  that:  "A  postal  card  containing  a  libelous  communication 
concerning  a  public  official  of  a  county,  though  written  in  the  public 
interest,  is  not  absolutely  or  qualifiedly  privil^ed  when  not  addressed 
to  some  person  having  jurisdiction  to  entertain  the  complaint,  or  power 
to  redress  the  grievance,  or  some  duty  to  perform,  or  interest  in  connec- 
tion with  it."  In  Fields  v.  Bynum,  156  N".  C,  413,  this  Court  said: 
"To  justify  words  alleged  to  have  been  slanderously  spoken,  and  to 
bring  himself  within  the  protection  which  attaches  to  communications 
made  in  the  fulfillment  of  a-  duty,  the  defendant  must  show  something 
more  than  an  honest  belief  in  the  truth  of  his  utterances,  for  he  must 
show  that  the  communication  was  made  in  good  faith  on  an  occasion 
which  justified  his  making  it;  and  the  manner  in  which  it  is  uttered 
may  take  them, out  of  the  privilege."  We  also  said  in  the  same  case  that 
where  the  expressions  are  allowable,  the  manner  in  which  they  are  made 
public  may  take  them  out  of  the  privilege.  Dawkins  v.  Lord  Paulet, 
L.  R.,  5  Q.  B.,  p.  102 ;  N'ewell  on  Slander,  p.  477. 

We  fully  concur  in  what  is  said  by  Mr.  Justice  Hoke  in  8.  v.  Pub- 
lishing Co.,  179  N.  C,  720,  as  follows:  "It  is  to  the  public  interest 
that  the  conduct  and  qualifications  of  officials  and  candidates  for  public 
office  be  subjected  to  free  and  fair  criticisms  and  discussion  by  their 
constituents,  and  such  presents  a  case  of  qualified  privilege,  and  to 
convict  of  libel  for  defamatory  publication  of  this  character  by  a  news- 
paper and  its  editor,  it  must  be  shown  that  it  is  both  false  and  malicious, 
its  falsity  not  of  itself  sufficient  to  establish  malice,  there  being  a  pre- 
sumption that  the  publication  was  made  in  good  faith." 

Under  all  these  authorities  we  think  the  defendant  has  failed  to  bring 
himself  within  the  doctrine  of  qualified  privilege.  There  is  nothing  in 
the  letter  which  even  charges  the  plaintiflf  with  any  dereliction  in  his 
official  duty.  The  face  of  the  letter  shows  to  our  minds  conclusively 
that  no  good  purpose  could  be  accomplished,  or  was  intended  to  be 
accomplished,  by  its  publication.  The  plaintiflf  was  the  deputy  sheriflF 
engaged  in  carrying  out  the  instructions  of  the  sheriflf  of  Hertford 
County.  The  sheriflF  appointed  Reid  to  assist  in  guarding  the  prisoner. 
We  see  nothing  improper  whatever  in  appointing  the  negro,  who  had 
single-handed  captured  the  murderer,  to  guard  him  to  the  place  of 
destination.     The  person  to  whom  the  letter  was  addressed  had  no 
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jurisdiction  whatever  to  entertain  the  complaint,  or  to  redress  the 
grievance  if  there  had  been  any.  McLawhorn,  to  whom  the  letter  was 
addressed,  was  the  sheriflf  of  Pitt  County.  If  Alexander  had  been 
guilty  of  anything  that  public  policy  required  should  be  known  and 
corrected,  it  was  the  defendant's  duty  to  address  his  communication  to 
the  sheriff  of  Hertford  County,  who  appointed  Alexander.  There  is 
nothing  to  justify  the  defendant  in  charging  the  plaintiff  with  being 
very  little  better  than  a  negro  or  a  convict.  There  is  nothing  to  justify 
the  assertion  that  the  exconvict  Eeid  is  a  superior  man  to  the  plaintiff. 
The  entire  communication  shows  on  its  face  that  it  was  not  written  for 
the  bona  fide  purpose  of  redressing  or  calling  attention  of  the  public  to 
any  misconduct  in  office  of  a  public  official.  On  the  contrary,  it  appears 
to  us  very  strongly  that  the  letter  was  written  solely  in  spite  and  malice 
for  the  purpose  of  injuring  the  plaintiff,  who  was  a  deputy  of  Sheriff 
Garrett  of  Hertford  County,  who  had  defeated  the  defendant  in  a 
recent  election.  The  communication  was  not  addressed  to  any  person 
who  had  power  to  redress  any  grievance,  but  was  addressed  to  the  sheriff 
of  another  county.  In  Logan  v,  Hodges,  supra,  the  defendant  addressed 
a  postal  card  to  A.  J.  Martin,  and  sent  it  through  the  mails,  reading  as 
follows :  'T)ear  Sir : — From  conversation  I  have  had  with  a  gentleman 
from  Davie  County  who  was  in  Yadkinville  the  day  after  the  robbery, 
I  believe  the  guilty  men  live  in  Yadkinville.  Turn  your  searchlights  on 
your  treasurer  and  the  man  that  boards  with  him  and  the  postmaster, 
and  you  will  find  where  the  money  went.  Yours  truly,  J.  D.  Hodges, 
Augusta,  N".  C,  9  September,  1904."  This  Court  held  the  communica- 
tion was  libelous  per  se,  and  was  not  a  case  of  qualified  privilege,  because 
not  addressed  to  some  person  having  jurisdiction  to  entertain  the  com- 
plaint or  power  to  redress  the  grievance  or  some  duty  to  perform  or 
interest  in  connection  with  it. 

If  the  Logan  case  was  not  one  of  qualified  privilege,  it  is  impossible 
for  us  to.  see  how  the  present  case  can  be.  There  is  nothing  in  S,  v. 
Publishing  Co.  which  at  all  militates  against  our  opinion  m  this  case. 
That  case  was  one  against  a  newspaper  on  account  of  the  editorial  com- 
ment upon  the  conduct  of  sheriff  McLawhorn,  the  sheriff  of  Pitt  County, 
and  a  candidate  for  renomination,  charging  that  he  had  been  unfaithful 
and  criminally  negligent  in  respect  to  enforcing  the  statutory  provision 
applicable  to  deserters  and  slackers  under  the  Federal  Draft  Acts.  It 
is  manifest  that  the  publication  was  in  the  public  interests ;  that  it  was 
made  against  a  public  officer,  a  candidate  for  reelection,  and  prima  fade 
m.ade  in  good  faith  in  order  to  defeat  the  reelection  of  the  unworthy 
public  officer. 

In  this  case  the  motives  of  the  defendant  in  writing  the  letter  were 
evidently  personal.    His  feelings  were  hostile,  and,  however  strong  may 
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have  been  his  convictions,  there  is  nothing  on  the  face  of  the  letter,  or 
in  evidence,  which  can  justify  putting  plaintiff  on  par  with  an  exconvict. 

We  think  the  verdict  of  the  jury,  under  proper  instructions  by  the 
judge  below,  must  be  sustained. 

Affirmed. 


JENNIE  LEE  REES  et  al.,  Ex  Pabix. 
(FUed  13  October,  1020.) 

1.  Estates  —  Contingent  Interests  —  Sales  —  Statutes — r  Private  Sales  — 

€k>iirt8. 

Lands  affected  with  a  contingent  interest  may  be  sold  under  the  provi- 
sions of  Rev.,  1590,  when  it  is  made  to  appear  that  the  income  from  it 
is  a  little  more  than  sufiBcient  to  pay  taxes  and  keep  the  premises  in 
repair ;  that  it  is  not  well  located,  and  not  likely  to  rise  in  value ;  and  a 
judgment  of  the  Superior  Ck)urt  that  they  be  privately  sold  to  a  designated 
person,  at  a  price  ascertained  to  be  a  fair  and  reasonable  one,  will  be 
sustained  on  appeaL 

2.  Estates — Ck>ntingent  Interests— -Sales— Statutes— Proceeds,  How  Held 

— ^Lif e  Tenant— Payment. 

When  lands  affected  with  contingent  interests  are  sold  for  reinvestment 
under  the  provisions  of  Rev.,  1590,  the  life  tenant  is  only  entitled  to 
receive  the  net  income  from  the  proceeds  of  the  sale  pending  reinvestment 
in  lands,  or  from  the  lands  thereafter  reinvested  in,  during  her  life;  and 
there  is  no  authority  of  law  to  arrive  at  the  value  of  the  life  estate  and 
pay  the  corpus  of  it  to  the  life  tenant,  in  money. 


8.  Estates— Contingent  Interests— Sales— Proceeds— R^nvestment— Stat- 
utes—Liberty  Bonds. 

The  proceeds  of  the  sale  of  lands  affected  with  contingent  interests 
under  Rev.,  1590,  should  be  paid  into  the  clerk's  ofiBce,  to  be  loaned  on 
real  estate  security  on  approval  of  the  judge,  or,  under  ch.  17,  Laws  1919, 
temporarily  invested  in  Liberty  Bonds,  until  such  time  as  it  can  be  rein- 
vested in  the  purchase  of  other  real  estate,  to  be  held  upon  the  same 
contingencies  and  in  like  manner  as  was  the  property  ordered  to  be  sold; 

Appeal  by  all  parties  from  Kerr,  J,,  at  September  Term,  1920,  of 
Wake. 

Controversy  without  action  under  Rev.,  1590,  for  sale  of  contingent 
remainder.  Tbe  object  of  tbe  controversy  is  to  sell  the  house  and  lot 
in  Raleigh  devised  to  Mrs.  Jennie  Lee  Rees,  with  remainder  over,  and 
reinvest  the  proceeds  to  meet  the  contingencies  stated  in  the  said  will. 
From  the  judgment  all  the  parties  appealed. 
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Robert  W,  Winston  for  Jennie  Lee  Rees  and  husband. 
J.  C,  Little  for  next  friend, 

Clark,  C.  J.  Jennie  L.  Lee  devised  the  property  in  question  to  her 
daughter  Jennie  (now  Mrs.  Rees),  with  limitation  that  if  she  should 
"die  leaving  issue  surviving  her,  then  to  such  issue  and  their  heirs  for- 
ever," hut  if  she  "shall  die  without  issue  surviving  her,  then  the  property 
to  return  to  my  eldest  daughter.'^  In  Rees  v.  Willimns,  164  N".  C,  128, 
the  Court  construing  this  devise,  held  that  the  vesting  of  the  estate  in 
remainder  depended  upon  the  contingency  of  the  death  of  the  devisee 
without  leaving  issue  surviving  her,  and  hence  during  her  lifetime  she 
could  not  convey  an  indefeasible  title,  for  should  she  die,  leaving  issue, 
the  title  would  vest  in  them.  This  case  was  before  us  on  rehearing  (Rees 
V.  Williams,  165  N.  C,  201),  and  was  reaffirmed.  It  has  been  cited 
and  approved  in  the  cases  cited  to  Rees  v,  Williams,  165  N".  C,  201,  in 
Anno.  Ed.,  and  more  recently  in  Jenkins  v,  Lambeth,  172  N.  C,  470; 
Whitfield  v.  Douglas,  175  N.  C,  48,  and  cases  there  cited;  Kirhmxin 
V.  Smith,  ib,,  582 ;  Patterson  v,  McCormich,  177  N.  C,  455,  and  at  last 
term  in  Thompson  v.  Humphrey,  179  N.  C,  51,  53;  Love  v.  Love,  ib,,. 
117,  and  Jarman  v.  Day,  ib,,  319.  Mrs.  Rees  has  since  obtained  from 
her  sister,  Mrs.  Schlesinger  and  husband,  and  from  her  brother,  Harry 
Rees  and  wife,  conveyances  of  their  interests. 

Harry  Lee,  the  brother  of  Mrs.  Rees,  and  his  two  infant  children; 
also  the  two  infant  children  of  Mrs.  Schlesinger,  and  the  infant  child 
of  Mrs.  Rees,  are  made  parties,  the  infants  appearing  by  next  friend, 
duly  appointed.  Thus  all  the  classes  who  could  participate  as  heirs  at 
law  of  Mrs.  Rees  are  represented.  She  resides  in  Annapolis,  Md.,  and 
her  only  brother,  Harry  Lee,  in  Raleigh,  N".  C.  The  petition  concurred 
in  by  all  parties  represents  that  W.  H.  Pitman  has  offered  $8,500  for 
the  property;  that  the  house  is  dilapidated;  that  the  necessary  repairs, 
taxes,  and  insurance  nearly  absorb  the  entire  rental;  that  the  property 
is  located  in  an  undesirable  locality,  where  it  is  not  likely  to  advance  in 
value;  that  $8,500  is  a  fair  and  full  price,  and  that  the  best  interests 
of  all  parties,  including  the  infants,  demand  a  sale  of  the  property  and 
the  acceptance  of  the  offer  of  W.  H.  Pitman.  The  Court  found  all  the 
above  allegations  to  be  true,  and  approved  the  sale  to  W.  H.  Pitman  at 
the  price  named,  who  has  declined  to  pay  his  bid  upon  the  ground  that 
the  commissioner  cannot  make  a  good  and  indefeasible  title.  The  Court 
held  that  the  commissioner  could  convey  a  good  and  indefeasible  title 
to  the  property,  and  adjudged  that  the  purchaser  pay  the  sum  bid  by 
him. 

This  Court  approves  the  order  of  the  court  below  directing  the  sale 
and  the  acceptance  of  the  bid  of  W.  H.  Pitman  and  the  execution  of  the 
13—180 
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(Iced  to  him  upon  the  payment  of  the  purchase-money,  which  he  is  ad- 
judged to  make,  and  approves  the  judgment  that  the  commissioner's 
deed  will  convey  an  indefeasible  title,  and  the  judgment  directing  the 
proceeds  less  $25  allowed  the  next  friend  for  his  services  as  such,  and 
for  executing  the  deed  to  Pitman  as  commissioner,  to  wit:  the  sum  of 
$8,475  shall  be  paid  into  the  office  of  the  clerk  of  the  Superior  Court, 
subject  to  the  further  orders  of  the  court. 

The  decree,  however,  further  .finds  that  "the  present  worth  of  the  life 
estate  of  the  said  Mrs.  Rees  is  $7,300,"  and  directs  this  sum  to  be  "paid 
over  to  her  as  her  share  of  said  fund,  the  remainder  being  $1,175,  to  be 
paid  to  the  clerk  of  the  court,  to  be  held  by  him  to  await  the  death  of 
said  Jennie  Rees,  and  then  be  distributed  as  her  will  shall  direct,  includ- 
ing accumulated  interest."  This  latter  part  of  the  decree  adjudging 
the  value  of  Mrs.  Rees's  interest,  and  directing  it  to  be  paid  over  to  her, 
we  cannot  approve.  We  find  no  authority  for  it  in  Rev.,  1590,  which, 
on  the  contrary,  provides  that  in  sales  under  this  section  the  proceeds 
"shall  be  reinvested  in  purchasing  or  improving  real  estate,  to  be  held 
upon  the  same  contingency  and  in  like  manner  as  was  the  property 
ordered  to  be  sold";  and  authorizes  the  loaning  of  such  money,  subject 
to  the  approval  of  the  court,  until  such  time  that  it  can  be  reinvested  in 
real  estate.  Nor,  even  if  the  statute  permitted,  the  valuation  and  pay- 
ment to  Mrs.  Rees  of  her  expectancy  would  we  be  disposed  to  validate  the 
calculation  in  this  case,  whereby  she  was  allowed  $7,300  in  cash,  and 
the  parties  in  remainder  only  $1,175,  subject  to  all  risks  of  investment. 
She  is  stated  to  be  30  years  of  age.  Upon  this  basis  of  calculation,  had 
she  been  much  younger,  her  expectancy  would  have  more  than  absorbed 
the  entire  fund,  leaving  the  remaindermen  nothing,  instead  of  the  corpus 
of  the  entire  fund,  at  its  enhanced  value  if  reinvested  in  real  estate  on 
same  contingencies  and  in  like  manner  as  the  statute  directs.  Mrs. 
Rees  is  not  entitled  to  the  valuation  of  her  expectancy,  and  payment 
thereof  to  her.  This  is  not  authorized  by  the  terms  of  the  will,  nor  by 
any  statute.  She  is  entitled  only  to  the  net  interest,  or  rents  after 
payment  of  the  incidental  expenses  of  the  administration  of  the  fund. 
The  amendment  to  Rev.,  1590,  by  Laws  1919,  ch.  17,  authorizes  a  tem- 
porary investment  of  such  fund  in  "Liberty  Bonds,"  and  the  statute  thus 
amended  is  now  C  S.,  1744.  The  $8,475  should  be  paid  into  the  clerk's 
office  to  be  loaned  on  real  estate  security,  on  approval  of  the  judge,  or 
invested  in  "Liberty  Bonds"  until  such  time  as  it  can  be  reinvested  in 
the  purchase  of  new  real  estate,  to  be  held  upon  the  same  contingencies 
and  in  like  manner  as  was  the  property  ordered  to  be  sold;  and.  the 
annual  interest,  or  rents,  shall  be  paid  over  to  Mrs.  Rees,  less  the  neces- 
sary costs  of  administering  the  property,  and  at  her  death  the  corpus 
shall  be  conveyed  to  the  parties  entitled. 

Modified  and  affirmed. 
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MRS.  ALICE  A.  TILLETT,  MALVERN  H.  TILLETT,  and  AMY  TILLETT 

V.  FRANK  H.  NIXON  and  Wife,  ANNIE  NIXON. 

(Filed  13  October,  1920.) 

1.  ESstates— Remainders— Contingencies— Children-— Possibility  of  Issue 

Bxtlnct — ^Fee  Simple— -Deeds  and  Conveyances. 

An  estate  for  life,  and  also  upon  contingency  in  fee  should  the  tenant  for 
life  die  without  children,  vests  the  estate  immediately  upon  the  death  of 
the  testator  in  the  first  taker  upon  the  contingency  stated ;  and  where  she 
has  only  one  child  the  possibility  of  her  bearing  others  being  waived,  a 
deed  made  by  both  will  convey  the  fee-simple  title  to  the  purchaser.  The 
effect  of  a  general  power  of  disposition  given  by  will  to  the  first  talcer,  and 
the  difference  between  the  expressions  "devise"  and  "bestow,'*  discussed 
by  Walker,  J. 

2.  Wills— Power  of  Disposition. 

Where  a  devisee  of  a  life  estate,  who  also  was  given  a  general  power  . 
in  the  will  to  dispose  of  it,  has  become,  then,  by  descent,  the  owner  of  the 
reversionary  interest,  her  right  to  alienate  the  property  is  an  ordinary 
incident  of  her  ownership,  and  is  not  restricted  by  the  terms  of  the  power, 
as  the  life  estate  and  the  reversion  have  become  merged  in  her,  thereby 
vesting  in  her  the  absolute  ownership  regardless  of  the  power. 

S.  Same — Waiver. 

The  devisee  of  a  life  estate  in  lands  with  a  general  power  of  disposition 
to  talce  effect  after  the  termination  thereof,  waives  the  right  to  exercise 
such  power  by  her  deed  conveying  her  title  thereto  when  it  appears  that 
she  had  acquired  the  reversion  by  descent. 

Hoke.  J.,  concurs  in  result. 

Appeal  from  Bond,  J,,  at  chambers,  30  July,  1920 ;  from  Pasquotank. 

This  is  a  controversy  without  action  submitted  under  the  statute 
(Rev.,  803)  for  the  decision  of  the  court,  upon  the  following  facts 
agreed  : 

"Mrs.  Alice  A.  Tillett,  Malvern  H.  Tillett  and  wife,  Amy  Tillett, 
plaintiffs  above  named,  and  Frank  Nixon  and  wife,  Annie  Nixon,  de- 
fendants above  named,  parties  to  a  question  in  difference,  which  might 
be  the  subject  of  a  civil  action,  hereby  agree  upon  the  following  case 
containing  the  facts  upon  which  the  controversy  depends,  and  respect- 
fully present  a  submission  of  the  same  to  the  Superior  Court  of  Pasquo- 
tank County,  and  to  you  as  judge  of  the  First  Judicial  District,  for 
decision,  said  facts  being  as  follows,  viz. : 

"1.  That  on  17  December,  1878,  Nathan  Overman,  a  resident  and 
citizen  of  Pasquotank  County,  died,  leaving  a  last  will  and  testament, 
duly  attested,  probated,  and  recorded  in  said  county  of  Pasquotank, 
copy  of  which  is  hereto  attached,  marked  'Exhibit  A,'  and  made  a  part 
of  this  case,  containing  the  facts  agreed. 
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"2.  That  Margaret  Overman,  wife  of  the  testator,  Nathan  Overman, 
and  heing  the  same  referred  to  in  the  will  of  Nathan  Overman,  hereto 
attached,  died  on  30  April,  1879. 

"3.  That  the  plaintiff,  Mrs.  Alice  A.  Tillett,  is,  and  was  at  the  time 
of  the  death  of  the  said  Nathan  Overman,  the  only  child  and  heir  at  law 
of  the  said  Nathan  Overman,  deceased,  and  is  the  daughter,  'Alice  A.,' 
referred  to  in  the  will  of  Nathan  Overman  hereto  attached. 

"4.  That  the  plaintiff,  Malvern  H.  Tillett,  is  the  only  child  born  to 
the  plaintiff,  Mrs.  Alice  A.  Tillett,  and  that  the  plaintiff,  Amy  Tillett, 
is  his  wife. 

"5.  That  at  the  time  of  his  death  the  said  Nathan  Overman  was 
seized  and  possessed  in  fee  of  a  certain  lot  of  real  estate  in  Pasquotank 
County,  North  Carolina,  and  more  particularly  described  as  follows, 
to  wit : 

"  'Situated  on  the  north  side  of  Church  Street  in  Elizabeth  City, 
N.  C,  being  the  main  residence  of  Mrs.  Alice  A.  Tillett,  and  bounded 
on  the  north  by  the  lands  of  G.  W.  Palmer  and  Chas.  Sawyer;  east  by 
the  lands  of  John  L.  Hinton  heirs;  south  by  Church  Street;  and  west 
by  other  lands  of  Mrs.  Alice  A.  Tillett,  which  she  inherited  from  her 
father,  Nathan  Overman,  deceased;  same  fronting  eighty-three  feet  on 
Church  Street  and  running  back  between  parallel  lines  to  the  northern 
boundary  of  said  property  as  heretofore  given.' 

"6.  That  the  plaintiffs  and  defendants  have  heretofore  entered  into 
a  certain  contract,  under  the  terms  of  which  the  defendants  have  agreed 
to  purchase  from  the  plaintiffs,  at  the  price  of  $8,000  cash,  and  the 
plaintiffs  have  agreed  to  sell  to  the  defendants  at  said  price,  and  to 
convey  to  the  defendants  a  good  and  indefeasible  title  to  the  lands 
described  in  the  preceding  section. 

"7.  That  the  plaintiffs  have  heretofore  tendered  to  the  defendants  a 
proper  deed,  suficient  in  form,  purporting  on  its  face  to  convey  title  to 
said  lands  in  fee  to  the  defendants,  executed  by  plaintiffs  in  their  own 
right,  and  by  virtue  of  said  power,  with  full  covenants  of  warranty^ 
seizin,  and  right  to  convey,  and  that  the  defendants  have  refused  to 
accept  said  deed  and  to  pay  the  purchase  price  for  said  lands,  claiming 
that  the  plaintiffs  are  not  seized  of  said  lands  in  fee,  and  cannot  convey 
a  good  and  indefeasible  title  in  fee  simple. 

"8.  That  Mrs.  Alice  A.  Tillett  is  now  a  widow,  seventy-two  years  of 
age,  and  that  there  is  no  human  probability  of  her  remarriage,  followed 
by  the  birth  of  issue;  and  that  the  legal  possibility  of  such  an  issue  has 
been,  and  is  hereby,  expressly  waived  by  the  defendants,  as  a  ground 
of  objection  to  said  deed. 

"9.  Upon  the  foregoing  facts  the  plaintiffs  contend  that  they  are 
seized  of  said  premises  in  fee,  or  have  a  right  by  virtue  of  the  power  in 
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the  will,  and  otherwise,  to  convey  the  same  in  fee  simple,  subject  only  to 
the  legal  possibility  of  lawful  issue  hereafter  born  to  the  plaintiff,  Mrs. 
Alice  A  Tillett;  and  the  defendants  contend  that  the  plaintiffs  are  not 
seized  of  said  premises  in  fee,  and  have  not  a  right,  by  reference  to  said 
power,  or  otherwise,  to  convey  the  same  in  fee  simple,  subject  only  to 
the  legal  possibility  of  issue  born  hereafter  to  the  plaintiff,  Mrs.  Alice  A. 
Tillett;  it  being  hereby  expressly  agreed  between  the  plaintiffs  and  the 
defendants  that  if  the  court  shall  be  of  the  opinion  with  the  plaintiffs 
upon  the  forgoing  contention,  judgment  shall  be  rendered  for  the  plain- 
tiffs, decreeing  that  the  defendants  accept  said  deed  and  pay  said  pur- 
chase price,  and  if  the  court  shall  be  of  opinion  with  the  defendants 
upon  the  foregoing  contention,  then  judgment  shall  be  rendered  for 
the  defendants  accordingly. 

*' Wherefore,  the  said  parties  to  this  controversy,  desiring  to  expedite 
the  determination  of  the  aforesaid  matters  in  controversy  between  them, 
submit  the  foregoing  facts  to  this  honorable  court,  and  respectfully 
request  its  decision  upon  said  question  in  difference.  (Signatures  of 
parties,  with  verification.) 

"  'Exhibit  A.' 

'^e  it  remembered,  that  I,  Nathan  Overman,  of  sound  and  disposing 
mind  and  memory,  of  the  town  of  Elizabeth  City,  N".  C,  do  make,  pub- 
lish, and  declare  this  paper-writing  to  be  and  to  contain  my  last  will  and 
testament,  as  follows,  to  wit  : 

"1,  I  appoint  my  beloved  wife,  Margaret,  executrix  of  this  my  last 
will  and  testament,  directing  her  first  to  select  from  my  household  and 
kitchen  furniture  such  articles  for  her  own  use  and  comfort  as  she  may 
think  proper  and  necessary,  sell  the  residue  thereof,  if  any,  and  also 
all  my  wares,  goods,  merchandise,  and  every  of  my  personal  property; 
collect  all  notes  and  sums  of  money  due  me  by  account,  or  otherwise,  and 
rent  due  from  year  to  year  during  her  natural  life,  my  store,  house,  and 
all  other  of  my  town  lots  and  buildings  (except  the  dwelling-house  and 
lot  where  I  now  live),  and  from  the  sale,  collections,  and  rents  as  afore- 
said, pay  all  my  debts  and  the  balance  thereof,  including  rents  of  my 
said  house,  even  unto  the  death  of  my  wife,  I  give  and  bequeath  unto 
my  wife  Margaret,  and  my  daughter  Alice  A.  Overman,  jointly  and 
equally,  share  and  share  alike. 

"2.  I  give  and  bequeath  unto  my  wife,  Margaret,  and  my  daughter, 
Alice  A.  Overman,  and  their  heirs  forever,  jointly  and  equally,  share 
and  share  alike,  my  farm  in  this  county,  near  Salem,  known  as  the 
Thomas  Harvey  farm,  including  all  the  lands  I  own  in  Bluff  Point. 

"3.  I  leave  to  the  use  and  enjoyment  of  my  wife  during  her  natural 
life  the  lot  of  land  and  building  thereon  where  I  now  live;  also  such  of 
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my  household  and  kitchen  furniture  as  she  may  find  necessary  for  her 
convenience  and  comfort.  Should  my  wife  survive  my  daughter  Alice, 
and  also  all  children  of  my  daughter,  in  such  event  I  give  to  my  wife 
and  her  heirs  all  my  town  property  of  every  class.  But  should  my 
daughter  Alice  survive  my  wife,  Margaret,  and  die  without  leaving 
issue  of  her  body  begotten,  in  such  event  my  said  daughter  shall  have 
power  to  devise  and  bestow  after  her  death  unto  or  upon  whomsoever 
she  will  all  my  estate  not  hereinbefore  devised,  if  any;  nevertheless, 
should  my  daughter  Alice  have  children  of  her  body  begotten,  any  or 
any  one  of  which  survive  both  my  wife,  Margaret,  and  my  daughter, 
Alice,  I  give  and  bequeath  to  them,  or  that  one,  as  the  case  may  be,  after 
the  death  of  both  my  wife  and  my  daughter,  all  my  town  property  of 
every  kind,  to  them,  him,  or  her,  as  may  be,  and  their,  his,  or  her  heirs 
forever.     In  witness,  etc.  (Signed)     Nathan  Overman." 

Judgment  was  rendered  dismissing  the  proceeding,  and  taxing  the 
plaintiffs  with  the  cost.     Exception  and  appeal  by  plaintiffs. 

Meehins  &  McMxdlan  for  plaintiffs, 
W,  A.  Worih  for  defendants. 

Walker,  J.,  after  stating  the  case :  We  are  compelled  to  differ  from 
the  learned  judge,  upon  the  admitted  facts,  as  to  the  ability  of  plaintiffs 
to  make  a  good  and  indefeasible  title  to  the  land  described  in  the  con- 
tract of  sale,  and  in  the  deed  tendereil  by  them  to  the  defendants  therefor. 

Without  deciding  the  first  important,  and  very  interesting  question, 
raised  by  the  plaintiffs  (for  a  reason  hereafter  given),  it  is  proper,  we 
think,  and  fair  to  them,  that  we  should,  though  in  our  own  language, 
state  the  substance  of  their  claim,  and  the  reasoning  by  which  it  is 
supported,  as  the  question  may  be  presented  again,  and  it  may  aid  the 
court  in  coming  to  a  correct  conclusion,  whether  it  be  one  way  or  the 
other.  We  do  so  more  especially  in  this  case,  as  there  are  strong  and 
safe  reasons  upon  which  we  may  base  our  conclusion,  without  deciding 
the  one  as  to  the  right  of  the  donee  of  the  power  to  convey  by  deed,  as 
well  as  by  will.     Plaintiffs'  contention : 

First.  The  daughter  could,  by  deed,  pass  a  good  title  as  owner  of 
the  life  estate  and  donee  of  the  power. 

The  testator's  wife,  Margaret,  being  dead,  the  contingencies  under 
which  she  might  take,  in  item  3,  are  eliminated  from  consideration.  It 
then  appears  that  by  item  3  of  the  will  the  testator  devised  the  property 
in  controversy  to  his  daughter,  the  plaintiff,  Mrs.  Alice  A.  Tillett,  in  the 
event  of  a  failure  of  children  surviving  her,  "to  devise  or  bestow  after 
her  death  unto  or  upon  whomsoever  she  will  all  my  estate  hereinbefore 
devised."     It  is,  therefore,  manifest  that  if  the  plaintiff,  Malvern  Tillett, 
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shall  survive  his  mother,  Mrs.  Alice  A.  Tillett,  then  the  deed  and  title 
tendered  by  the  plaintiffs  to  the  defendants  are  good,  since  in  that  event 
the  absolute  fee  simple  is  vested  in  him  under  the  provisions  of  the  will. 
The  question,  however,  is  presented  as  to  the  validity  of  the  title  and 
deed  if  the  plaintiff,  Malvern  Tillett,  should  predecease  his  mother. 
And  it  is  submitted  for  the  plaintiffs  that  in  that  event  the  title  and 
deed  would  be  good.  Upon  the  contingency  that  no  child  of  hers  sur- 
vives her,  Mrs.  Alice  A.  Tillett,  under  the  power  of  the  will,  can  convey 
the  fee  simple.  It  is  not  contended  that  the  power  given  to  Mrs.  Alice 
A.  Tillett  in  the  will  has  the  effect  of  enlarging  her  life  estate  into  a 
fee  simple.  The  contrary  seems  now  to  be  well  settled  in  this  State. 
It  is  equally  well  settled,  however,  that  upon  the  devise  of  a  life  estate, 
coupled  with  an  absolute  power  of  disposition,  the  devisee  of  the  life 
estate,  Mrs.  Alice  A.  Tillett,  who  is  also  the  donee  of  the  power,  is 
enabled  to  convey  the  property  in  fee.  Mahrey  v.  Brown,  162  N".  C, 
217;  Herring  v.  Williams,  153  N.  C,  231;  Herring  v.  Williams,  158 
X.  C,  1;  Long  v.  Waldraven,  113  X.  C,  337;  Stroud  v.  Morrow,  o9. 
X.  C,  463. 

This  principle  is  settled.  A  devise  of  an  estate,  generally  or  indefi- 
nitely, with  a  power  of  disposition  over  it,  carries  a  fee.  But  where 
the  estate  is  given  for  life  only,  the  devisee  takes  only  an  estate  for  life, 
though  a  power  of  disposition  or  to  appoint  the  fee  by  deed  or  will  be 
annexed,  unless  there  be  some  manifest  and  general  intent  of  the  testator 
which  would  be  defeated  by  adhering  to  the  particular  intent.  Words 
of  implication  do  not  merge  or  destroy  an  express  estate  for  life,  unless 
it  becomes  absolutely  necessary  to  uphold  some  manifest  general  intent. 
The  Church  v.  Dishrow,  52  Penn.  St.,  219,  which  has  been  approved 
and  adopted  by  this  Court  in  Bass  v.  Bass,  78  N.  C,  374;  Patrick  v, 
Morehead,  85  N.  C,  62,  and  in  Long  v.  Waldraven,  supra.  Hence,  it 
was  said,  in  the  case  last  cited,  that  an  express  estate  for  life  to  the  wife, 
with  a  power  to  dispose  of  the  fee,  shall  not  turn  her  estate  for  life  into 
a  fee.  It  was  further  said  that  the  testator  did  not  direct  that  one-third 
of  his  estate  should,  upon  the  death  of  his  wife,  go  to  whomsoever  she 
should  think  proper  to  make  her  heir  or  heirs,  in  which  event  it  might 
be  said,  perhaps,  as  in  Sherer  r,  Sherer,  1  Wash.,  266  (1  Am.  Dec, 
460),  that  the  wife,  by  suffering  her  legal  representatives  to  succeed  her, 
actually  made  them  her  heir  or  heirs  as  much  so  as  if  she  had  pointed 
them  out  by  an  express  devise. 

The  compass  of  this  inquiry  is  narrowed,  then,  to  the  question  as  to 
what  is  the  nature  of  the  power  given  to  Mrs.  Alice  A.  Tillett  under 
the  will  in  conjunction  with  the  life  estate  devised.  In  this  connection, 
it  appears  that  at  the  time  of  the  execution  of  this  will  the  plaintiff, 
Mrs.  Alice  A.  Tillett,  and  the  wife,  Margaret,  now  deceased,  were  not 
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only  the  sole  natural  objects  of  the  testator's  bounty,  but,  as  shown  by 
the  provisions  of  the  will  itself,  the  sole  primary  objects  of  his  con- 
sideration, affection,  and  r^ard.  Havser  v.  Craft,  134  N".  C,  326. 
The  power  in  the  will  itself  is  a  power  appurtenant,  as  distinguished 
from  a  power  collateral — a  power  coupled  with  a  duty  or  trust.  It  is 
a  power,  the  exercise  of  which  is  voluntary,  and  must,  therefore,  be 
considered  as  having  been  given  in  the  will  of  the  testator  for  the  benefit 
of  the  plaintiff,  donee  of  the  power,  and  the  benefit  of  the  ultimate 
appointee.  These  being  the  circumstances  surrounding  the  execution 
of  the  will,  it  is  difficult  to  imagine  any  reason  why,  in  view  of  the 
contingency  upon  which  alone  the  power  is  given,  the  exercise  of  the 
power  should  have  been  confined  by  the  testator  to  any  particular  man- 
ner. It  is  easy  to  conceive  why  the  estate  devised  to  Mrs.  Alice  A. 
Tillett  should  be  restricted  to  a  life  estate,  and  the  power  of  disposition 
altogether  withheld  in  the  event  she  had  children  surviving  her,  but 
failing  this  contingency,  no  reason  appears  why  the  testator,  having 
devised  to  his  daughter  a  life  estate,  and  having  then  the  intention  to 
give  her  the  power  of  disposition  for  her  own  benefit  exclusively,  should 
have  limited  the  exercise  of  this  power  to  an  appointment  by  will,  which 
could  not  benefit  the  donee,  thus  nullifying  his  very  purpose  in  creating 
the  power. 

The  contention  of  the  defendants  that  the  power  can  only  be  exercised 
through  the  form  of  a  will  by  Mrs.  Alice  A.  Tillett  is  further  negatived, 
as  plaintiffs  contend,  by  the  language  of  the  power  itself.  Attention  is 
again  called  to  the  language  in  which  this  po^wer  is  created,  as  follows : 
"My  said  daughter  shall  have  the  power  to  devise,  or  bestow,  after  her 
death,  unto  or  ui)on  whomsoever  she  will,  all  my  estate  not  hereinbefore 
devised." 

One  of  the  primary  rules  in  the  construction  of  wills  is  to  give  signifi- 
caneo  and  effect  to  every  word,  where  possible,  without  contravening 
the  elear  intention  of  the  testator  elsewhere  expressed,  or  some  positive 
rule  of  law  or  public  policy.  The  fallacy  in  the  defendant's  contention, 
therefore,  is  that  it  not  only  overlooks  the  circumstances  surrounding 
the  execution  of  the  will,  but  also  the  use  of  the  word  bestow"  in  the 
creation  of  the  power.  This  word  was  not  used  synonymously  with  the 
word  "devise."  To  hold  that  it  was  would  be  to  say  that  the  testator 
having  already  used  the  word  "devise,"  had  without  reason  interpolated 
another  word  having  exactly  the  same  meaning — that  is  to  say,  would 
be  to  deny  to  the  word  "bestow"  its  ordinary  meaning.  There  exists, 
furthermore,  no  authority  or  reason  for  construing  this  word  as  synony- 
mous with  "bequeath."  Both  the  lexicographers  and  popular  use  deny 
the  word  such  narrow  signification.  And  it  is,  furthermore,  to  be 
remembered  that  in  the  use  of  this  word  the  testator  was  referring  to 
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lands.  This  appears  conclusively  from  consideration  of  the  estate,  sub- 
ject to  the  power,  to  wit :  "all  my  estate  not  hereinbefore  devised"  In 
**Word8  and  Phrases"  the  word  "bestow"  is  defined  to  mean  "to  give,  to 
confer,  to  impart."  The  meanings  of  the  word  given  above  are  accepted 
by  high  authority.  Thus,  in  Corinthians  1 :12 :3,  we  find  this  language  : 
**Though  I  bestow  all  my  goods  to  feed  the  poor" — it  being  apparent 
that  the  word  "goods"  in  the  quoted  sentence  is  used  to  designate  prop- 
erty generally,  real  and  personal,  rather  than  any  particular  kind. 
And  90,  in  Deut.,  eh.  14:26 :  "Thou  shall  bestow  that  money  for  whatso- 
ever thy  soul  .  .  .  desireth."  The  word  has  various  other  mean- 
ings, and  some  of  them  curious,  as,  for  instance,  "to  expend,"  as  money, 
this  being  obsolete ;  to  give  in  marriage,  "I  could  have  bestowed  her  on 
a  fine  gentleman,"  as  it  was  used  in  "The  Tattler."  "To  demean,  or  to 
conduct  oneself,  to  behave."  "How  might  we  see  Falstiff  bestow  him- 
self tonight  in  his  true  colors,  and  not  ourselvea  be  seen,"  as  used  by 
Shakespeare.  "To  lay  up  in  store,  or  for  safe-keeping,  to  store  or  place 
somewhere."  "He  bestowed  it  in  a  pouch,"  as  said  by  Sir  Walter  Scott. 
Bnt  lexicographers  are  apparently  in  accord  that  "bestow"  is  synony- 
mous with  the  words,  "to  give,  grant,  or  confer,"  and  this  seems  to  be 
its  common  and  prevalent  meaning.  In  popular  usage,  too,  the  word 
signifies  a  transfer  by  one  of  something  of  value  to  another,  without 
T^ard  to  the  form  of  transfer.  By  the  use  of  the  word  "bestow"  the 
testator  meant  more  than  the  mere  use  of  a  word  synonymous  with 
that  of  "devise,"  and  as  it  has  a  meaning  diflferent  from  that  of  "devise," 
and  includes  the  idea  of  parting  with  property  whether  by  will  or  deed, 
it  should  have  that  meaning,  as  there  is  no  reason  why  the  testator  should 
have  restricted  the  exercise  of  the  power  to  any  particular  method  of 
passing  the  estate  or  transferring  the  land.  In  the  light  of  the  circum^ 
stances  surrounding  the  execution  of  the  will,  therefore,  and  the  plain 
meaning  of  the  word  "bestow"  itself,  the  intention  of  the  testator  be- 
comes clear  to  devise  to  his  daughter  a  life  estate  with  a  remainder  to 
her  children,  if  any,  surviving  her,  coupled  with  a  power  to  dispose  of 
the  property  generally  failing  that  contingency.  This  construction  in 
no  wise  conflicts  with  his  use  of  the  words  "after  her  death,"  in  the 
language  creating  the  power — these  words  referring  manifestly  to  the 
estate  to  be  appointed  to  the  use,  or  the  time  when  it  shall*  vest.  IN'ot 
«ven  a  power  to  devise  can  be  executed  after  the  death  of  the  donee. 
This  would,  of  course,  be  a  physical  impossibility.  It  meant,  therefore, 
that  she  should  have  the  power  to  appoint  the  remainder,  or  reversion, 
after  her  life  estate,  and  that  the  estate  thus  appointed  under  the  power 
should  not  commence  or  take  eflfect  until  after  her  death.  It  follows, 
therefore,  that,  if  the  plaintiff,  Malvern  Tillett,  should  predecease  his 
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mother,  her  deed,  executed  by  virtue  of  the  power,  would  convey  the 
fee  simple.  This  is  one  of  the  plaintiffs'  arguments,  with  their  conclu- 
sion therefrom. 

We  are  not  all  well  agreed  as  to  this  proposition,  but  are  as  to  the 
second  one,  and  therefore  prefer  to  rest  our  decision  upon  the  latter, 
which  we  will  now  proceed  to  consider  and  decide. 

Second.  Plaintiffs  have  the  right  to  convey  a  fee  simple  without 
reference  to  the  power. 

While  it  is  true  that  a  devise  of  an  estate  for  life,  coupled  with  the 
power  of  general  disposition,  does  not  enlarge  the  life  estate  into  a  fee, 
it  is  yet  equally  true  that  where  there  is  a  devise  in  fee,  coupled  with 
a  voluntary  power  to  appoint  in  fee,  the  devisee  takes  the  absolute  fee 
simple  in  the  property,  irrespective  of  whether  the  power  of  appointment 
is  or  is  not  restricted  as  to  the  manner  of  execution.  The  reason  of 
this  rule  is  that  the  right  to  dispose  of  property,  whether  by  will,  deed, 
or  otherwise,  is  an  ordinary  incident  of  absolute  ownership,  which 
cannot  be  restricted,  as  to  the  manner  of  its  exercise,  by  the  power — the 
creation  of  the  power  in  such  cases  being  regarded  as  merely  declaratory 
of  a  right  already  existent  by  virtue  of  the  unqualified  ownership  of  the 
property.  This  being  the  reason  of  the  rule,  it  follows  that  w^herever 
the  donee  of  a  voluntary  power  to  appoint,  either  generally  or  in  some- 
particular  manner,  becomes  vested  with  the  absolute  ownership  in  the 
property,  subject  to  the  power,  such  donee  takes  the  property,  together 
with  the  ordinary  right  of  alienation  unqualified  in  any  degree  by  the 
existence  of  the  power. 

Applying  these  well  settled  principles  to  the  case  before  us,  it  will  be 
seen  from  the  will  in  controversy  that  in  the  event  the  plaintiff,  Mrs. 
Alice  A.  Tillett,  should  die  without  children  surviving  her,  and  in  the 
further  event  that  she  should  fail  to  exercise  the  power  in  the  will,  she 
will  acquire  the  fee  by  descent  from  her  father,  there  being  no  ulterior 
limitation  of  the  property  devised  to  her  for  life.  Assuming  that  she 
outlives  the  plaintiff,  Malvern  Tillett,  and  also  fails  to  exercise  the 
power,  then  it  appears  that  the  only  devise  of  this  property  made  by  the 
testator  was  of  a  life  estate  to  her,  Mrs.  Alice  A.  Tillett,  and  that  he 
died  intestate  as  to  the  remainder  or  reversion.  This  being  true,  the- 
remainder  or  reversion,  that  is  to  say,  the  fee  simple  in  the  property, 
subject  to  the  life  estate  devised,  immediately  vested  in  his  heirs  at  law. 
As  to  who  were  his  heirs  at  law  there  can  be  no  question.  It  is  ele- 
mentary that  the  descent  is  cast  immediately  upon  the  death  of  the 
ancestor,  and  it  appears  from  the  case  agreed  that  at  the  time  of  the 
testator's  death  in  this  case,  the  plaintiff,  Mrs.  Alice  xV.  Tillett,  was  his 
only  child  and  heir  at  law.  The  descent  was,  therefore,  immediately 
cast  upon  her,  and  by  virtue  thereof,  and  by  virtue  further  of  the  devise- 


X.C.]  FALL  TERM,  1920.  203 

TiLLETT  V.  Nixon. 

to  her  of  a  life  estate,  she  became,  immediately  upon  the  death  of  the 
testator,  the  owner  of  the  property  in  fee,  subject  only  to  the  contingency 
that  she  should  have  children  surviving  her  at  her  death.  Assuming 
this  contingency  to  happen  (which  is  waived),  it  is  plain,  for  reasons 
set  out  hereinbefore,  that  the  deed  tendered  to  the  defendants,  being 
executed  by  M.  H.  Tillett,  her  son,  would  pass  the  fee  simple.  Assuming 
this  contingency  not  to  happen,  then  Mrs.  Alice  A.  Tillett  is  the  absolute 
owner  of  the  property  in  fee  by  devise  of  the  life  estate,  and  by  descent 
of  the  reversion,  coupled  with  the  power  to  dispose  of  the  property, 
either  generally  or  by  will.  This  being  true,  then,  by  virtue  of  the 
foregoing  principles,  her  right  to  alienate  the  property  as  an  ordinary 
incident  of  her  ownership  cannot  be  restricted  by  the  terms  of  the  power. 
It  furthermore  seems  to  be  well  settled  that  a  power  coupled  with  an 
interest  may  be  released.  21  R.  C.  L.,  808;  Hasten  v.  Kean,  4  X.  C, 
700.  In  21  R.  C.  L.,  808,  where  it  is  further  said :  "It  is  only  consonant 
with  the  principles  of  fair  dealing  and  common  sense  that  any  conduct 
of  the  donee  of  a  (voluntary)  power  which  in  good  faith  precludes  him 
from  making  an  appointment,  should  have  the  effect  of  an  estoppeL 
Any  dealing  with  the  estate  by  the  donee  of  the  power  inconsistent  with 
its  exercise  by  which  the  rights  of  others  are  affected  puts  an  end  to 
the  power."  It  would  uphold  a  fraud  if  it  did  not.  Langley  v.  Con! an, 
212  Mass.,  135;  also  reported  in  Ann.  Cases,  1913  C,  p.  421.  In  the  case 
of  Langley  r.  Conlan,  supra,  and  the  cases  cited  in  the  text,  and  the 
notes  in  Annotated  Cases,  will  be  found  the  fullest  exposition  of  the 
law,  the  facts  being  practically  on  all  fours  with  the  facts  in  this  case. 
In  the  cited  case  there  had  been  a  devise  of  lands  for  life  to  the  daughter, 
coupled  with  a  power  to  appoint  by  will.  The  devisee  was  one  of  two 
daughters  of  the  testator,  who  died  intestate  as  to  the  reversion.  The 
daughter  thereupon  mortgaged  the  premises,  and  subsequently  exercised 
the  power  of  appointment,  naming  the  defendants,  Conlan  and  Abler. 
The  Court  held  that  the  daughter,  having  taken  a  life  estate  by  devise, 
and  one-half  of  the  reversion  by  descent,  and  having  subsequently  ac- 
quired the  other  half  by  purchase,  the  power  was  extinguished;  and 
second,  that  the  daughter,  having,  by  mortgaging  the  property,  dealt 
with  it  in  a  manner  inconsistent  with  the  subsequent  exercise  of  the 
power,  an  estoppel  was  thereby  raised  which  precluded  her  appointee 
under  the  power.  But  whether,  under  the  foregoing  principle,  the  power 
be  extinguished  or  the  donee  estopped  from  exercising  it,  by  reason 
of  her  inconsistent  prior  conduct  in  respect  to  its  subject,  it  cannot  be 
doubted,  as  we  think,  that  such  a  power  was  destroyed  under  the  doctrine 
of  merger,  when  the  descent  was  cast  upon  her  and  she  thereby  acquired 
the  fee,  not  by  purchase,  or  anything  equivalent  to  it,  but  by  inheritance^ 
which  blended  the  two  estates. 
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The  question  now  presented  is  clearly  stated,  and  thoroughly  dis- 
cussed by  Chief  Justice  Rugg  in  Langley  v.  Cordan,  212  Mass.,  135,  and 
we  may  be  excused  for  quoting  somewhat  extensively  from  his  opinion, 
as  it  seems  to  cover  the  precise  matter  completely  and  in  all  its  bearings. 
He  says,  at  page  137 :  "The  question  has  never  arisen  in  this  common- 
wealth whether  the  donee  of  a  power  can  be  estopped  from  a  voluntary 
exercise  of  the  power.  But  it  seems  to  follow  from  the  decisions  in 
Clapp  i\  Ingraham,  126  Mass.,  200,  and  Tuell  v.  Hurley,  206  Mass.,  65, 
67.  It  is  only  consonant  with  principles  of  fair  dealing  and  common 
sense  that  any  conduct  of  the  donee  of  a  power  which  in  good  faith 
precludes  him  from  making  an  appointment  should  have  the  effect  of 
an  estoppel.  Any  dealing  with  the  estate  by  the  donee  of  the  power 
inconsistent  with  its  exercise  by  which  the  rights  of  others  are  affected 
puts  an  end  to  the  power.  It  has  been  so  held  in  other  jurisdictions. 
In  re  Hancock  (1896),  2  ch.,  173;  Foakes  v.  Jackson  (1900),  1  ch.,  807; 
Leggett  v.  Doremus,  10  C.  E.  Green,  122,  127;  Brown  v.  Renshaw,  57 
Md.,  67,  79;  Orosvenor  t\  Boiven,  15  R.  I.,  649."  It  is  further  said 
on  the  same  page :  "This  principle  prevails  notwithstanding  the  general 
rule  that  appointees  by  exercise  of  a  power  take,  not  through  the  person 
making  the  appointment,  but  through  the  donor  of  the  power.  Where 
the  execution  of  the  power  is  voluntary  on  the  part  of  the  donee,  his 
conduct  may  be  such  as  to  prevent  the  exercise  of  the  power.  This  is 
such  a  case.  Eliza  J.  Langley  made  conveyance  in  mortgage  with  full 
covenants  of  warranty  to  the  demandant.  She  received  for  her  own  use 
the  consideration  of  the  mortgage.  It  is  hard  to  conceive  of  conduct 
more  decisely  indicating  in  good  faith  a  promise  not  to  exercise  the 
appointment  to  the  prejudice  of  the  mortgagee.  It  follows  that  the 
appointees  under  the  will  of  Eliza  J.  Langley  have  no  title  in  the  de- 
manded premises."  In  still  further  elucidation  of  the  principle,  while 
dealing  with  facts  very  much  like  those  in  our  record,  he  shows  by 
unanswerable  reasoning  that  the  life  tenant  and  donee  of  the  power 
could  by  deed  pass  a  valid  and  unassailable  title.  We  are  not  speaking 
here  of  the  right  to  convey  by  deed  under  the  power,  but  of  a  very  differ- 
ent question.  The  Chief  Justice,  in  this  connection,  said:  "The  will 
of  John  O.  Langley  created  a  life  estate  for  the  benefit  of  his  daughter 
Eliza.  As  he  (the  testator)  made  no  disposition  of  the  property  in  the 
event  of  her  failure  to  exercise  the  power  of  appointment,  he  was  intes- 
tate to  that  extent.  Hence  the  remainder  vested  in  his  heirs  at  law, 
subject  to  the  daughter  Eliza's  life  estate,  and  subject  to  be  divested  by 
the  exercise  of  the  power  of  appointment  by  her.  At  the  time  of  the 
conveyance  by  Eliza  to  the  demandant,  she  was  therefore  life  tenant  and 
owner  in  fee  of  one-half  the  remainder,  subject  to  her  own  power  of 
appointment,  and  shortly  after  this  mortgage  she  acquired  the  entire 
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interest  in  remainder,  and  was  appointed  trustee  under  the  will  of  her 
father,  being  the  first  to  qualify  as  such  trustee.  The  inquiry  is  whether 
the  conveyance  to  the  demandant  passed  title  so  as  to  render  ineffective 
the  deed  of  Barlow,  subsequently  appointed  trustee.  Under  these  cir- 
cumstances there  was  a  merger  of  the  life  interest  and  the  ownership 
of  the  remainder,  so  as  to  vest  an  absolute  title  in  Eliza.  It  is  a  general 
principle  that  where  property  is  given  for  the  benefit  of  certain  persona 
in  such  a  way  that  no  one  else  has  or  can  have  a  possible  interest  in  it, 
they  are,  in  effect,  absolute  owners,  and  should  have  the  control  and 
disposition.  In  such  a  case  equity  will  decree  a  dissolution  of  the  trust. 
Sears  v.  Choate,  146  Mass.,  395.  It  is  also  held  generally  that  where 
the  legal  and  equitable  title  of  real  estate  both  vest  in  the  same  person, 
the  equitable  title  will  merge  in  the  legal  estate,  and  absolute  ownership 
will  ensue  divested  of  the  trust.  1  Perry  on  Trusts  (6  ed.),  347,  and 
cases  there  cited.  The  present  case  calls  for  the  application  of  this 
principle,  and  it  works  an  equitable  result."  He  speaks  of  "an  equity," 
because  there  was  a  trustee  in  that  case,  and  the  estate  was  therefore  of 
an  equitable  nature,  but  this  made  no  difference  in  the  result,  and  does 
not  at  all  distinguish  the  cases  from  each  other.  We  especially  refer 
here  to  the  case  of  Parks  v,  Robinson,  supra,  in  which  is  cited  with 
approval  Cummings  v,  Shaw,  108  Mass.,  159;  Troy  v,  Troy,  60  N.  C, 
623;  White  v.  White,  21  Vt.,  250;  WHght  v.  Eastbrook,  121  IST.  C,  156. 
The  Court  said  in  the  Cummings  case:  "This  clause  gives  to  the  plain- 
tiff either  an  estate  in  fee,  on  the  ground  that  power  to  convey  (or  will) 
an  absolute  estate  is  an  attribute  of  ownership,  and  carries  with  it  a  fee, 
or  it  gives  an  estate  for  life,  with  power  to  convey  or  will  an  absolute 
estate;  and  upon  either  construction  the  plaintiff  is  able  to  convey  to 
the  defendant  a  fee  simple,  and  thus  perform  his  contract.  If  a  question 
had  arisen  as  to  the  validity  of  a  devise  over,  it  might  be  important  to 
determine  whether  the  plaintiff  took  an  estate  for  life  or  in  fee,  but  it 
cannot  be  so  in  this  case."  It  was  said  in  the  Troy  case,  supra:  "This 
is  a  power  appurtenant  to  her  life  estate;  and  the  estate  which  may  be 
created  by  its  exercise  will  take  effect  out  of  the  life  estate  given  to  her, 
as  well  as  out  of  the  remainder.  A  power  of  this  description  is  con- 
strued more  favorably  than  a  naked  power  given  to  a  stranger,  or  a 
power  appendant,  because,  as  its  exercise  will  be  in  derogation  of  the 
estate  of  the  person  to  whom  it  is  given,  it  is  less  apt  to  be  resorted  to 
injudiciously  than  one  given  to  a  stranger,  or  one  which  does  not  affect 
the  estate  of  the  person  to  whom  it  is  given."  And  practically  the  same 
was  said  in  Wright  v,  Westbrook,  supra,  where  the  language  is :  'TVTiere 
property  was  given  to  one  during  her  natural  life,  'with  full  power  to 
dispose  of  the  same,'  with  the  permission  of  her  husband,  a  deed  executed 
by  husband  and  wife  conveyed  a  good  and  indefeasible  title." 
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Mr.  Feariie  says,  in  his  great  treatise  on  Contingent  Remainders  and 
Executory  Devises,  4  Am.  Ed.,  sees.  778,  779,  that  merger  of  estates  take 
place,  as  follows :  "By  act  of  the  tenant  for  life,  or  in  tail ;  by  accept- 
ance of  the  reversion;  by  surrender,  bargain,  and  sale,  or  lease  and 
release  to  the  remainderman  or  reversioner;  by  bargain  and  sale,  or 
lease  and  release,  where  the  tenant  for  life  has  also  the  immediate  re- 
mainder or  reversion;  by  joining  the  remainderman  or  reversioner  in 
a  conveyance;  by  descent  of  the  inheritance  on  the  particular  tenant, 
subsequently  to  the  taking  effect  of  the  particular  estate."  This  will 
gives  a  life  estate  to  the  widow  of  the  testator,  Margaret  Overman, 
with  a  contingent  fee  provided  she  survives  her  daughter  Alice  Tillett, 
and  all  of  Alice's  children,  with  contingent  remainder  in  fee  to  Alice, 
provided  she  survives  the  widow  and  dies  without  leaving  issue  of  her 
body  begotten ;  with  general  power  of  appointing  the  estate  to  such  uses 
as  she  may  designate,  with  limitation  over  to  her  child  or  children  sur- 
viving her.  We  think  that  the  doctrine  of  merger  applies,  and  that, 
because  of  Alice's  act  in  conveying  the  land,  her  power  of  appointment 
is  defeated.  In  any  view  presented  (not  including  the  right  to  convey 
under  the  power),  the  title  transferred  to  the  purchaser  of  the  land  by 
the  deed  is  a  valid  and  indefeasible  one,  any  defect  inhering  in  it,  by 
reason  of  the  possibility  that  Mrs.  Alice  Tillett  may  again  marry  and 
have  children,  one  or  more  of  whom  may  survive  her,  being  waived. 
We  considered  this  feature  of  waiver  very  recently  in  Malloy  v.  Ache- 
son,  179  X.  C,  pp.  90,  92,  and  95,  and  refer  to  that  case  for  the  discus- 
sion of  it,  and  for  its  effect  upon  this  case. 

Our  conclusion  is  that  the  court  erred,  and  that  the  judgment  should 
have  been  for  the  plaintiffs.  It  will,  therefore,  be  reversed,  and  judg- 
ment entered  according. 

Reversed. 

HoKK,  J.,  concurs  in  result. 


Ix  RE  Will  of  JOHN  L.  HINTOX. 

(Filed  13  October,  1920.) 

1.  Wills — Caveat — ^Devisavit  Vel   Non — ^Evidence— Competent  in  Part — 
Insti*uctions. 

Evidence  competent  on  the  issue  of  the  mental  capacity  of  the  testator 
to  make  the  will  in  question  will  not  be  excluded  because  incompetent 
upon  the  issue  of  undue  influwiee,  when  not  asked  to  be  confined  by  the 
propounders  to  its  proper  purposes. 
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2.  Wills — Caveat — ^Devisavit  Vel  NOn — Mental  Capacity — ^Undue  Influence 

— Evidence. 

Evidence  is  suffleieut  to  talse  the  cases  of  deviaavit  vcl  non  to  the  jury 
ui)on  the  issues  of  mental  capacity  and  undue  influence  upon  the  testator, 
in  favor  of  the  caveators,  who  are  the  daughter-in-law  and  her  children, 
the  grandchildren  of  the  testator ;  that  they  were  destitute  at  the  death  of 
their  father,  and  one  of  the  grandsons  had  appealed  to  the  testator  in  his 
lifetime  for  help,  who  promised  help  in  the  future,  but  said  he  was  then 
too  poor  and  unable  when  he  was  a  man  of  comparative  wealth ;  that  he 
had  canceled  a  devise  to  them  ui)on  the  face  of  the  will,  leaving  them 
nothing,  but  all  to  the  propounders,  in  good  financial  circumstances,  and 
who  were  present  at  the  trial  and  did  not  go  upon  the  witness  stand  and 
deny  the  charge  of  the  caveators  of  fraud  and  undue  influence  in  procur- 
ing the  will,  etc. 

3.  Conits — Conduct  of  Witne8»-»Trials — ^Appeal  and  Error. 

The  emotional  conduct  of  a  witness  on  the  stand  interested  in  the  result 
of  a  trial  of  deviaavit  vel  non,  is  a  matter  within  the  discretionary  control 
of  the  trial  judge,  who  should  see  that  no  undue  prejudice  is  thereby 
caused,  and  will  not  ordinarily  l>e  considered  in  the  Supreme  Court  on 
appeal. 

4.  Will»— Caveat — ^Instruction»-»Mental  Capacity. 

On  the  trial  of  the  issues  of  devisavit  vel  non  it  is  not  reversible  error 
for  the  judge  to  charge  the  jury,  upon  the  evidence,  that  the  testator  must 
have  had  testamentary  judgment,  when  considered  with  the  charge  as  a 
whole,  it  appears  by  necessary  implications  he  had  instructed  them  accu- 
rately upon  the  question  of  "testamentary  capacity"  required  by  the 
principles  of  law  applicable,  and  explained  what  he  meant  by  the  ex- 
pression. 

5.  Pleadings-^Amendments — Courts — ^Wills— Caveatrr-Devisavit  Vel  Non 

— liimitation  of  Actions. 

It  is  within  the  sound  discretion  of  the  trial  judge  to  permit  amend- 
ments to  the  pleadings  so  as  to  set  up  the  plea  of  the  statute  of  limitations 
to  the  caveat  of  a  will. 

6.  Limitation  of  Actions— Wills — Caveats— Coverture— Married  Women — 

Statutes. 

Our  statute.  Rev.,  3135,  in  express  terms,  repels  the  bar  of  the  statute 
of  limitations  when  the  caveators  to  the  will  are  feme  coverts,  for  the 
duration  of  their  coverture;  and  where  the  jury  have  foimd  that  the 
caveat  had  been  filed  more  than  seven  years  after  the  will  had  been  pro- 
bated, but  during  the  full  time  the  caveators  were  and  still  are  under 
coverture,  the  statute  may  not  be  successfully  pleaded. 

7.  Wills — Caveat — Devisavit  Vel  Non — Nonsuit — Trials. 

The  proceedings  to  caveat  a  will  are  in  rem  without  regard  to  par- 
ticular persons,  and  must  proceed  to  judgment,  and  motions  as  of  nonsuit, 
or  requests  for  the  direction  of  a  verdict  on  the  issues  will  be  disallowed. 

8.  Iiistruction»-»Prayers  for  Instruction — Substantial  Compliance. 

It  is  sufllcient  if  an  instruction  to  the  jury  substantially  covers  the 
prayers  therefor  tendered,  as  the  court  is  not  required  to  use  the  language 
of  the  prayers. 
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9.  Wills — Caveats— Devisavit   Vel   Non — Cancellation    of   It«n — Issues-^ 

Waiver. 

The  caveators  of  the  will  waive  their  rights  in  an  item  thereof  devising 
certain  lands  to  them  by  submitting  to  its  cancellation,  and  this  renders 
the  submission  of  an  issue  as  to  the  cancellation  unnecessary. 

10.  Wills— Caveat^Issnes — ^Devisavit  Vel  Non— Verdict. 

A  will  should  be  set  aside  when  either  the  issue  of  mental  capacity  or 
of  undue  influence  has  been  answered  In  favor  of  the  caveators  in  pro- 
ceedings of  devisavit  vel  non. 

Appeal  by  propounders  from  Stacy,  ./.,  at  January  Term,  1920,  of 
Pasquotank. 

John  L.  Hinton,  whose  will  is  attacked,  and  by  the  judgment  declared 
not  to  be  his  will,  died  in  January,  1910,  leaving  surviving  him  his 
widow,  Sophie  (since  deceased),  and  six  children,  viz.:  Mary  F.  Hinton, 
Sophie  Ida  Sawyer,  Charles  L.  Hinton,  E.  V.  Hinton,  W.  E.  Hinton, 
and  R.  L.  Hinton.  There  also  survived  him  the  children  of  another  son, 
John  C.  Hinton,  who  died  4  September,  1902,  before  the  will  was 
probated. 

After  the  death  of  John  L.  Hinton,  the  devisee,  Mary  F.  Hinton,  died, 
unmarried  and  intestate.  After  the  caveat  was  filed  and  one  hearing 
was  had,  Charles  L.  Hinton,  another  devisee,  and  one  of  the  executors, 
died.  The  will  was  admitted  to  probate  on  29  January,  1910.  On 
30  September,  1918,  a  caveat  was  filed  by  the  daughters  of  John  C. 
Hinton,  the  son  of  testator  who  had  died  before  the  will  was  made,  viz. : 
Ada  Whitehjirst  (with  her  husband),  Flossie  Nosay  (with  her  husband), 
and  Sophie  Morgan  (with  her  husband).  The  attack  on  the  will  is 
based  upon  the  usual  grounds — want  of  mental  capacity  and  undue 
influence. 

The  will,  if  valid,  devises  a  life  estate  to  the  widow  in  all  lands  of 
testator  in  JJ^orth  Carolina,  except  the  Gordon  farm  in  Camden  County, 
with  remainder  to  his  six  children  named.  All  property  in  other  states 
is  devised  to  his  four  sons,  and  the  property  in  this  State  is  devised  to 
his  four  sons,  and  the  Gordon  farm  is  devised  to  his  daughter-in-law, 
the  widow  of  John  C.  Hinton,  deceased,  for  life,  then  to  her  four  chil- 
dren, the  caveators,  and  another  child,  John,  who  later  died.  C.  L. 
Hinton  and  R.  L.  Hinton,  testator's  sons,  were  named  as  executors. 
The  will,  as  stated,  was  dated  4  September,  1902,  and  was  witnessed  by 
George  B.  Pendleton,  connected  with  the  First  National  Bank  of  Eliza- 
beth City,  and  W.  T.  Old,  cashier  of  said  bank.  Thereafter,  on  18  May, 
1906,  testator  wrote  on  the  face  of  the  will  and  across  the  devise  of  the 
Gordon  farm  as  follows:  "I  revoke  the  gift  of  the  Gordon  farm, 
18  May,  1906.''     Signed  John  L.  Hinton. 
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The  caveators  aver  that  at  the  time  of  the  execution  of  the  paper- 
writing  (4  September,  1902),  "and  continuously  thereafter,  until  his 
death,"  John  L.  Hinton  was  without  mental  capacity  to  make  a  will. 
They  further  aver  that  his  signature  thereto  was  obtained  by  undue? 
influence  and  improper  influence. 

For  their  verdict  the  jury  found : 

That  more  than  seven  years  elapsed  between  the  probate  of  the  will 
and  the  filing  of  the  caveat,  and  that  more  than  three  years  elapsed  after 
Mrs.  Whitehurst  and  Mrs.  Nosay  came  of  age  before  caveat  was  filed. 

That  Mrs.  Whitehurst  and  Mrs.  Nosay  both  married  during  minority, 
and  have  since  been  at  all  times  under  coverture. 

That  the  execution  of  the  paper-writing  was  procured  by  undue  in- 
fluence. 

That  at  the  time  of  execution  of  the  paper-writing,  on  4  September, 
1902,  John  L.  Hinton  did  not  have  mental  capacity  sufficient  to  make 
and  execute  a  valid  will. 

That  the  paper-writing  is  not  the  last  will  and  testament  of  John  L, 
Hinton,  deceased. 

During  the  progress  of  the  trial,  and  near  its  conclusion,  the  court 
permitted  Mrs.  John  C  Hinton,  mother  of  original  caveators,  to  come 
in  as  a  party,  and  adopt  the  caveat  as  her  pleading,  over  propounders' 
objection.  And  the  court  permitted  Mrs.  John  C.  Hinton  to  then 
renounce  her  claim  to  the  Gordon  farm,  and  to  waive  objection  to  the 
revocation  of  that  devise.  After  these  preliminaries,  Mrs.  John  C. 
Hinton  testified  as  appears  in  the  record. 

Propounders,  in  apt  time  and  by  proper  request,  sought  to  have 
stricken  out  by  the  court  the  charge  of  undue  influence,  upon  the  ground 
that  it  consisted  solely  of  allegation  and  suggestion,  wholly  unsupported 
by  evidence  fit  to  be  submitted  to  the  jury,  and  propounders  insist  that 
the  record  sustains  their  contention  in  this  respect.  They  further  con- 
tend that  there  was  error  very  prejudicial  to  propounders  in  many 
instances,  in  the  admission  of  testimony  and  evidence  designed  to  bear 
upon  both  the  question  of  mental  incapacity  and  the  suggestion  of  undue 
influence,  so  prejudicial,  in  fact,  that  if  error  there  is,  it  should  be  held 
for  reversible  error. 

The  court  entered  judgment  upon  the  verdict,  and  propounders  ap- 
pealed. 

R,  C,  Dozier,  Meekins  &  McMullan  and  Ehringhaus  &  Small  for 
caveators, 

Aydlette  &  Sawyer,  Thompson  &  Wilson',  Ward  &  Grimes,  W,  F, 
Hcdstead,  and  Small,  MdcLean,  Bragaw  &  Rodman  for  propounders, 
14—180 
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Walker,  J.,  after  stating  the  case:  We  will  first  consider  the  case 
so  far  as  it  relates  to  the  mental  capacity  of  the  testator  to  make  a  will 
at  the  time  he  executed  the  one  in  question. 

The  principle  complaint  of  the  propounders,  on  this  branch  of  the 
case,  is  that  the  judge  admitted  the  testimony  of  Mrs.  John  C.  Hinton, 
the  daughter-in-law  of  the  testator,  having  married  his  son,  John  C. 
Hinton,  who  died  before  the  will  was  made.     She  was  made  a  party  to 
the  proceeding,  why,  we  cannot  see,  as  she  did  not  caveat  the  revocation 
of  the  clause  of  the  will  by  which  tke  testator  had  devised  to  her  for  life 
tlie  Gordon  farm.     But,  assuming  that  having  her  made  a  party  was 
legal,  and  both  wise  and  expedient,  we  do  not  see  how  it  can  affect  the 
competency  of  her  testimony.     We  do  not  agree  with  learned  counsel 
(who  have  filed  a  most  excellent  and  ingenious  brief,  reinforced  by  an 
able  oral  argument  by  Judge  Bragaw),  that  she  was  permitted  to  testify 
as  to  conversations  with  the  testator  bearing  solely,  or  even  partially,  on 
the  other  issue  as  to  undue  influence,  and  if  her  testimony  did  include  it, 
it  did  so  incidentally,  and  bore  directly  on  the  issue  as  to  his  mental 
capacity.     This  being  so,  the  remedy  of  propounders  was  to  request  the 
judge  to  caution  the  jury  not  to  use  it  for  any  such  purpose.     It  fre- 
quently happens  that  testimony  may  tend  to  prove  matters  not  strictly 
within  its  competency,   or,   as  we  sometimes  say,  competent  for  one 
purpose  and  not  for  another,  and  it  therefore  becomes  the  duty  of  the 
presiding  judge,  by  proper  and  careful  instructions,  to  caution  the  jury 
as  to  how  it  should  be  restricted,  for  instance,  where  an  expert  is  testify- 
ing as  to  the  mental  capacity  of  a  person,  where  that  issue  is  involved 
in  the  case,  he  may  relate  any  conversation  or  communication  with  that 
person,  or  detail  his  conduct  in  the  expert's  presence,  even  though  it 
may,  in  form  and  substance,  be  proof  of  relevant  facts,  in  which  case  it 
would  be  admissible  with  proper  caution  to  the  jury  from  the  judge  as 
to  how  it  should  be  considered  by  them,  and  a  further  warning  that  they 
should  not  use  it  at  all,  directly  or  indirectly,  as  proof  of  the  facts  the 
statement  or  conversation  contained,  but  solely  as  evidence  bearing  upon 
the  question  of  his  mental  capacity  to  make  a  deed,  contract,  or  will,  or 
to  commit  a  crime,  if  he  is  being  then  prosecuted  for  one.     The  authori- 
ties are  full,  clear,  and  even  positive  to  this  effect.     McLeary  v.  Nor- 
ment,  84  X.  C,  235,  is  a  sufficient  authority  for  this  proposition,  and 
the  language  of  Chief  Justice  Smith,  in  referring  to  the  Code  of  Civil 
Procedure,  sec.  343  (The  Code,  sec.  590;  Rev.,  1631),  is  so  much  to  the 
point,  and  presents  a  case  so  clearly  analogous  to  this,  that  we  leave  all 
the  exceptions  based  upon  evidence  of  this  kind  to  what  he  says  at  p.  237 : 
"The  proviso  proceeds  upon  the  idea  that,  unless  both  can  be  heard,  it 
is  best  to  hear  neither.     But  the  conversations  offered  are  not  to  prove 
any  fact  stated  or  implied,  but  the  mental  condition  of  the  plaintiff,  as 
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declarations  are  received  to  show  the  presence  of  disease  in  the  physical 
system.  How,  except  through  observation  of  the  acts  and  utterances  of 
a  person,  can  you  arrive  at  a  knowledge  of  his  health  of  body  and  mind  ? 
As  sanity  is  ascertained  from  sensible  and  sane  acts  and  expressions,  so 
may  and  must  any  conclusion  of  unsoundness  be  reached  by  the  same 
means  and  the  same  evidence.  The  declarations  are  not  received  to  show 
the  truth  of  the  things  declared,  but  as  evidence  of  a  disordered  intellect, 
of  which  they  are  the  outward  manifestations.  Would  it  not  be  compe- 
tent to  show  an  attempt  at  self-destruction?  And  do  not  foolish  and 
irratipnal  utterances  equally  tend  to  show  the  loss  of  reason,  when  pro- 
ceeding from  the  same  person?  In  either  case  the  conduct  and  the 
language  may  be  feigned  and  insincere,  but  this  will  only  require  a  more 
careful  scrutiny  of  the  evidence,  and  does  not  require  its  total  rejection. 
The  admissibility  of  the  witness's  opinion,  resting,  as  it  necessarily 
must,  upon  past  opportunities  of  observing  one's  conduct,  requires,  in 
order  to  a  correct  estimate  of  the  value  of  the  opinion,  an  inquiry  into 
the  facts  and  circumstances  from  which  it  has  been  formed.  There 
seems  to  be  no  sufficient  reason  for  receiving  the  opinion  and  excluding 
proof  of  the  facts  upon  which  it  is  founded.  As  an  irrational  mind 
manifests  itself  in  irrational  and  foolish  acts  and  expressions  (and  in 
this  view  the  words  are  of  equivalent  import),  so  proof  of  the  latter 
point  to  the  insane  source  of  which  they  are  the  offspring."  It  seems 
to  us  that  McLeary's  case  answers  many  of  the  sixty-five  exceptions  we 
find  in  the  record.  See,  also,  Rakestraw  v.  Pratt,  160  N.  C,  437;  In  re 
Chisman's  Will,  175  K  C,  420;  22  Corpus  Juris,  pp.  599-609;  Lins- 
larger  v,  Linebarger,  143  N".  C,  229;  In  re  Stoch's  Will,  175  N.  C, 
224;  Bissett  v.  Bailey,  176  N,  C,  44.  This  rule  does  not  apply  where 
the  exercise  of  undue  influence  is  the  question.  Hathaway  v.  Hathaway, 
91  N.  C,  139;  Linebarger  v,  Linebarger,  supra;  Bunn  v%  Todd,  107 
N".  C,  266.  It  would  be  a  work  of  supererogation  to  consider  so  many 
exceptions  in  detail,  and,  therefore,  we  will  confine  ourselves  to  the 
salient  and  decisive  ones.  A  full  and  minute  discussion  of  this  kind  of 
testimony^  and  the  reasons  for  admitting  it,  will  be  found  in  the  follow- 
ing authorities.  17  Cyc,  pp.  136-152,  and  particularly  the  footnotes; 
Clary  v.  Clary,  24  N".  C,  78 ;  McRae  v.  Malloy,  93  N.  C,  160 ;  Whitaher 
V.  Hamilton,  126  N.  C,  465;  1  Greenleaf  on  Ev.,  sec.  441. 

If  the  evidence  offered  to  prove  insanity,  or  mental  incapacity,  was 
relevant  also  on  the  first  issue,  as  to  undue  influence,  that  did  not  au- 
thorize the  exclusion  of  it  upon  a  general  objection,  because  that  goes 
to  the  entire  evidence  or  implies  that  all  of  it  is  incompetent,  and  if 
any  part  of  it  is  admissible,  the  objection,  in  general  form,  must  fail. 
The  propounders  should  have  asked  (under  Kule  27  of  this  Court,  174 
N.  C,  at  p.  834)  that  the  evidence  be  restricted  "to  the  purpose"  for 
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which  it  is  competent.  The  testimony  admitted  here  was  certainly 
competent  on  the  second  issue,  as  to  mental  capacity,  and  we  do  not  think 
it  was  allowed  to  apply  to  the  other  issue  as  to  undue  influence. 

Disinheritance  of  children,  or  those  who,  under  the  particular  facts  of 
this  case  appears  to  have  had  a  strong  claim  on  the  testator's  bounty, 
such,  for  example,  as  his  grandchildren,  is  competent  evidence  to  show 
his  mental  incapacity  to  execute  a  will,  and  generally  to  show  the  state 
of  his  mind  in  respect  to  the  transaction.  In  re  Bum's  Will,  121  N.  C, 
336 ;  Bost  v.  Bost,  87  K  C,  477 ;  Reel  v.  Reel,  8  K  C,  248 ;  Howell  v. 
Barden,  14  K  C,  442. 

The  evidence  tends  to  show  that  the  caveators  were  the  widow  of  his 
son,  who  bore  his  name,  and  his  children,  and  therefore  grandchildren 
of  the  testator,  who  had  peculiar  claims  to  his  affection  and  generosity, 
because  they  were  destitute  when  the  husband  and  father  died.  One  of 
the  grandchildren,  a  little  boy,  appealed  for  help  to  him,  because,  as  he 
pathetically  said,  "I  have  no  father  now,  and  want  you  to  help  us," 
which  the  testator  promised  to  do,  but  did  not  do,  as  normal  men  would 
have  done.  He  devised  them  the  Gordon  farm,  but  canceled  the  clause 
afterwards.  His  children  were  in  good  financial  circumstances,  and 
they  received  from  him,  in  his  lifetime,  deeds  for  very  valuable  property, 
besides  all  they  got  under  the  will.  There  was  great  disproportion 
between  what  they  received  from  him  by  deeds  and  will,  and  the  cave- 
ators, of  course,  as  these  destitute  grandchildren  got  nothing.  The 
propounders  got  it  all.  When  his  son's  widow  told  him  "the  pitiable 
story  of  her  plight,  and  that  of  her  children,  he  replied  that  he  was  too 
poor  to  help,  as  poor  as  she;  that  it  required  all  his  money  to  keep  up 
his  policies,  and  by  these  expressions  and  his  subsequent  conduct  showed 
he  had  completely  forgotten  them  and  the  promise  made  to  them  and 
their  little  brother  at  the  time  of  their  father's  death."  He  was  not 
poor  at  all,  but  wealthy,  as  wealth  was  considered  at  that  time.  There 
was  not  only  some  evidence  of  his  mental  incapacity,  but  very  strong 
and  convincing  evidence  of  it,  the  details  of  which  it  is  not  necessary 
to  set  forth.  There  was  also  plenary  evidence  of  undue  influence. 
None  of  the  beneficiaries  under  the  will  went  to  the  stand,  although  they 
were  present  at  the  trial,  and  faced  in  silence  the  accusation  against 
them  of  exercising  undue  and  fraudulent  influence  under  the  distressing 
circumstances  of  the  case,  depriving  the  grandchildren,  who  were  their 
nieces  and  nephews,  of  their  just  share  in  their  grandfathers'  estate. 
A  clearer  and  stronger  case  of  insanity  and  undue  influence  could  hardly 
be  made  out.  We  are  at  a  loss  to  conceive  why  propounders  did  not 
take  the  witness  stand  to  refute  the  personal  charges  made  against  them, 
unless  they  knew  them  to  be  true  and  unanswerable,  or  felt  that  they 
could  not  overcome  the  evidence  of  their  truth  offered  by  the  caveators, 
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or  did  not  wish  to  undergo  the  ordeal  of  a  severe  cross-examination, 
which  might  disclose  to  the  jury  how  unfeelingly  they  had  treated  the 
caveators,  who,  because  of  their  helpless  and  hopeless  condition,  were 
entitled  to  their  care  and  protection,  instead  of  being  the  victims  of 
their  cupidity.     There  can  be  no  wonder  that  the  verdict  was  against 
them.     Evidence  of  this  kind  was  competent  for  the  jury  to  consider, 
for  when  one  can  easily  disprove  a  charge  by  testimony  within  his 
control,  and  which  he  can  then  produce,  and  fails  to  do  it,  it  is  some 
proof  that  he  cannot  refute  the  charge.     Ooodman  v,  Sapp,  102  N.  C, 
477;  Powell  v.  Strickland,  163  N".  C,  393;  Bank  v,  Mc Arthur,  168 
K  C,  at  p.  54;  Trust  Co.  v.  Bank,  166  N".  C,  at  122. 
There  is  some  objection  made  to  the  manner  in  which  Mrs.  John  C. 
•  Hinton  delivered  her  testimony,  as  to  her  alleged  conduct  when  on  the 
stand  as  a  witness,  and  especially  to  her  constant  display  of  deep  emo- 
tion, even  being  driven  to  tears  by  the"  sad  story  she  was  relating.    These 
are  matters  for  the  control  of  the  court  in  its  discretion,  which  should 
be  exercised  at  all  times  to  prevent  prejudice  and  unfairness  to  either 
party,  and  we  have  no  doubt  that  the  able  and  just  judge  who  presided 
at  the  trial  did  all  that  the  law  required  of  him  in  the  circumstances. 
We  see  nothing  to  the  contrary.     S.  v,  Tyson,  133  N".  C,  692;  citing 
Knight  v.  Houghtailing,  85  N".  C,  17;  Hordh  v.  Knox,  87  N.  C.,  487. 
It  was  said  in  8.  v.  Tyson,  supra:     ''We  conclude,  therefore,  that  the 
conduct  of  a  trial  in  the  court  below,  including  the  argimient  of  counsel, 
must  be  left  largely  to  the  control  and  direction  of  the  presiding  judge, 
who,  to  be  sure,  should  be  careful  to  see  that  nothing  is  said  or  done 
which  would  be  calculated  unduly  to  prejudice  any  party  in  the  prosecu- 
tion or  defense  of  his  case,  and  when  counsel  grossly  abuse  their  privilege 
at  any  time  in  the  course  of  the  trial  the  presiding  judge  should  interfere 
at  once,  when  objection  is  made  at  the  time,  and  correct  the  abuse.     If 
no  objection  is  made,  while  it  is  still  proper  for  the  judge  to  interfere 
in  order  to  preserve  the  due  and  orderly  administration  of  justice,  and 
to  prevent  prejudice  and  to  secure  a  fair  and  impartial  trial  of  the  facts, 
it  is  not  his  duty  to  do  so  in  the  sense  that  his  failure  to  act  at  the  time 
or  to  caution  the  jnry  in  his  charge  will  entitle  the  party  who  alleges 
that  he  has  been  injured  to  a  new  trial.     Before  that  result  can  follow 
the  judge's  inaction,  objection  must  be  entered,   at  least   before  the 
verdict." 

The  exception  that  the  judge,  in  defining  mental  capacity,  said,  in 
one  part  of  his  charge,  that  the  testator  must  have  had  "testamentary 
judgment"  is  untenable,  as  he  immediately  explained  to  the  jury,  by 
manifest  implication,  what  he  meant,  by  telling  them  that  he  must  have 
"testamentary  capacity,"  and  again,  that  he  must  have  a  "testamentary 
mind,"  and  the  jury  could  not  have  inferred  that  he  must  be  able  to 
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dispose  of  his  estate  wisely,  justly,  and  discreetly.  We  must  consider 
the  whole  charge,  its  full  context,  to  ascertain  its  real  meaning,  and 
not  merely  excerpts  from  it.  S.  v.  Exum,  138  ^N".  C,  599;  Komegay 
v.  R.  R„  154  K  C,  389. 

The  amendment  of  the  pleadings  to  raise  the  question  of  the  statute 
of  limitations  was  a  matter  of  discretion  not  reviewable  here.  But  if  the 
statute  had  been  pleaded  in  due  time,  we  are  of  the  opinion  that  it  would 
not  be  available  to  the  propounders  under  the  facts  and  circumstances  of 
this  case.  The  Laws  of  1907,  ch.  862  (Rev.,  3135),  has  this  proviso: 
"If  any  person  entitled  to  file  a  caveat  be  within  the  age  of  twenty-one 
years,  or  a  married  woman,  or  insane,  or  imprisoned,  then  such  person 
may  file  a  caveat  within  three  years  after  the  removal  of  such  disability." 
The  court  submitted  these  two  issues:  "(4)  Was  the  caveat  filed  more 
than  seven  years  after  the  original  probate  of  the  will  in  controversy, 
and  more  than  three  years  after  Mrs.  Ada  Whitehurst  and  Mrs.  Florence 
Nosay  each  had  attained  the  age  of  twenty-one  years?  (5)  Were  the 
caveators,  Mrs.  Whitehurst,  Mrs.  Nosay,  and  Mrs.  Morgan,  each  mar- 
ried to  their  present  husbands  during  her  minority,  and  have  they  since 
their  marriage  been  at  all  times  under  coverture  ?"  Both  of  which  were 
answered  "Yes."  So  that  it  can  make  no  difference  if  the  court  refused 
to  submit  the  other  one  requested  by  the  propounders,  as  the  findings 
upon  the  fourth  and  fifth  issues  prevent  the  bar  of  the  statute,  as  will 
appear  from  its  own  language. 

The  motions  for  nonsuit,  and  to  dismiss  the  proceedings,  and  the 
request  for  instructions  to  find  for  propounders  on  the  issue  as  to  undue 
influence,  were  properly  disallowed.  One  who  propounds  a  will  for 
probate  cannot  suffer  a  nonsuit  nor  withdraw  the  paper  propounded. 
The  proceeding  in  the  court  is  one  in  rem,  and  it  is  bound  to  give  its 
sentence  on  the  papei*  itself — the  res — without  regard  to  particular 
persons,  but  always  endeavoring  to  give  proper  notice  to  all  parties 
interested.  St,  John's  Lodge  v.  Callender,  26  N.  C,  334.  '^When  a  will 
is  offered  for  probate,  the  proceeding  is  not  a  civil  action,  nor  is  it 
a  special  proceeding,  but  is  in  rem,  to  which  there  are,  strictly  speaking, 
no  parties.  When  an  issue  devisavit  vel  non  is  raised,  the  court  will 
require  all  persons  interested  in  the  matter  to  be  brought  before  it. 
Any  of  them  may  withdraw  if  they  see  proper,  but  none  of  them  have  a 
right  to  take  or  suffer  a  judgment  of  nonsuit,  or  dismiss  the  proceeding." 
Hutson  V,  Sawyer,  104  1^,  C,  1.  Besides,  there  was  ample  evidence 
to  justify  the  verdict  on  both  issues,  as  we  have  shown.  In  re  Worth's 
Will,^  129  N".  C,  223;  Bost  v,  Bost,  supra;  Ross  v,  Christmas,  23  N.  C, 
209.  The  testator  was  devoid  of  testamentary  capacity,  and  his  will 
(or  volition),  if  he  had  any  left,  was  completely  dethroned  or  over- 
mastered.    The  treatment  of  the  widow  of  testator's  son  and  namesake 
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by  the  beneficiaries  named  in  the  will  was  peculiarly  heartless  under 
the  circumstances.  How  they  could  resist  the  cry  of  the  little  orphans 
for  their  protection  and  care,  almost  an  appeal  for  bread,  we  are  unable 
to  understand. 

We  have  discussed  the  exception  as  to  the  modification  of  prayers  for 
instruction  submitted  by  propounders.  The  judge  fully  explained  his 
meaning  of  the  first,  and  the  other  additions  to  the  prayers  were  entirely 
proper  to  make  his  meaning  and  the  law  clear  to  the  jury.  Instructions 
are  not  bound  to  be  in  the  language  of  the  prayers,  but  it  is  sufficient  to 
give  them  substantially.  Graves  v.  Jackson,  150  N".  C,  383;  Marcom 
V.  Durham,  165  K  C,  259. 

We  may  add  that  caveators  waived  all  rights  under  the  clause  of  the 
will  devising  the  "Gordon  farm,"  and  submitted  to  its  cancellation,  so 
that  there  was  no  special  issue  as  to  that  matter. 

The  prayers  of  propounders,  so  far  as  they  were  proper,  were  sub- 
stantially given  in  the  charge,  which  was  a  full,  fair,  and  able  presenta- 
tion of  the  facts  and  the  law,  and,  in  strict  accordance  with  the  prece- 
dents of  this  Court. 

The  other  exceptions  are  either  covered  by  what  we  have  said,  or  are 
untenable  in  themselves.  The  propounders  had  a  fair  opportunity  to 
meet  and  answer  the  allegations  of  caveators,  and  to  show  their  right  to 
have  the  will  sustained,  if  such  they  had. 

There  was  abundant  testimony  in  this  case  to  support  the  finding  on 
the  first  and  second  issues,  and  if  the  rulings  on  either  of  them  were 
correct,  the  will  must  be  set  aside.  There  surely  was  no  error  as  to  the 
second  issue,  as  to  mental  capacity,  and  we  are  satisfied  that  there  was 
none  upon  the  first,  as  to  undue  influence.  The  evidence  was  sufficient 
to  support  the  verdict  even  under  the  case  of  In  re  Craven's  Will,  169 
X.  C,  567.  It  is  not  necessary  to  show  that  actual  violence  or  physical 
force  was  employed  in  procuring  the  will.  Coercion  amounting  to 
undue  influence  may  exist  where  the  only  pressure  felt  is  that  which  is 
upon  the  mind  of  the  testator.  Terrors  afflicting  and  affecting  the 
powers  of  the  imagination  will  frequently  deprive  a  man  of  his  free 
agency.  It  is  a  well  known  fact  that  the  strength  and  vigor  of  the  will 
and  the  condition  of  the  mental  powers  are  largely  dependent  upon  the 
physical  condition  of  the  individual.  If  a  man's  physical  frame  is  weak- 
ened by  old  age  and  debilitated  by  a  long  and  lingering  illness,  or  racked 
by  excruciating  pain,  it  is  in  vain  to  expect  from  him  that  mental  vigor 
and  attention  to  his  affairs,  or  that  independent  spirit  in  managing  and 
arranging  them,  that  we  find  present  in  one  who  is  physically  strong  and 
vigorous.  Hence,  the  physical  condition  of  the  deceased  is  always  rele- 
vant. It  may  be  shown  that  he  was  in  feeble  health  when  he  executed 
the  will,  and  that  he  had  been  suffering  from  illness  for  some  time  prior 
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thereto.  For  it  is  well  established  that  the  conduct  of  a  person,  himself 
in  vigorous  bodily  strength,  towards  another  who  is  ill,  though  mentally 
sound,  may  so  intimidate  the  latter  and  fill  his  mind  with  fear  that  he 
passes  under  the  complete  control  of  the  former.  But  physical  weak- 
ness alone,  whether  the  result  of  old  age  or  produced  by  illness,  is  never 
conclusive  on  the  question  of  undue  influence.  But  evidence  of  the  fact 
that  when  he  executed  the  ^dll  the  testator  was  seriously  ill,  and  that  he 
was  very  feeble  physically  as  the  result  of  old  age  or  disease,  in  con- 
nection with  other  facts  and  circumstances  tending  to  show  that  he  was 
unable  to  exercise  his  will  freely  and  intelligently,  so  that  it  was  not 
in  fact  his  will,  but  the  product  of  some  coercive  influence,  which  he  was 
unable  to  resist,  may  justify  a  finding  that  it  was  procured  by  undue 
influence.     1  Underbill  on  Wills,  sec.  139. 

We  have  examined  the  case  closely  and  with  care,  giving  strict  atten- 
tion to  each  and  all  of  propounders'  exceptions,  and  after  our  review 
of  the  case  we  can  find  no  error  committed  at  the  trial,  and  none  in  the 
record. 

N"o  error. 


M.  C.  BUFFALOE  v.  CAROLINA  POWER  AND  LIGHT  COMPANY. 

(Filed  13  October,  1920.) 

Issues— Trial»-»NegUgence — Contributory  Negligence— Last  Clear  Chance 
— Instructions— Appeal  and  Error. 

In  an  action  against  a  street  car  company  for  its  negligence  in  injuring 
the  plaintiflTs  vehicle  by  a  collision  while  crossing  the  track,  and  the 
evidence  is  conflicting  upon  the  issues  of  negligence,  contributory  negli- 
gence, and  the  last  clear  chance,  it  is  not  reversible  error  for  the  trial 
judge  to  refuse  to  submit  an  issue  upon  the  last  clear  chance,  when  he 
properly  charges  the  law  thereon  under  the  issue  of  negligence.  The 
charge  in  this  case  is  adjudged  sufficient,  but  the  submission  of  the  issue 
as  to  the  last  clear  chance  is  commended.  Semhle,  the  evidence  in  this 
case  may  present  the  principle  of  concurring  negligence. 

Appeal  by  plaintiff  from  Daniels,  J.,  at  March  Term,  1920,  of  Wake. 

This  action  is  for  damages  to  plaintiff  and  his  automobile  caused  by 
a  collision  with  one  of  defendant's  street  cars  on  New  Bern  Avenue, 
just  beyond  Bloodworth  Street,  in  the  city  of  Raleigh,  on  7  March,  1918. 

The  court  submitted  only  two  issues,  one  as  to  the  negligence  of  the 
defendant,  answered  "Yes"  by  the  jury;  and  the  other  as  to  the  con- 
tributory negligence  of  the  plaintiff,  also  answered  "Yes."  Judgment 
for  defendant,  and  plaintiff  appealed. 
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V^Mer  L.  Watson  and  S.  Brown  Shepherd  for  plaintiff, 

James  H,  Pou,  Murrdy  Allen,  and  W,  L.  Currie  for  defendant. 

Walker,  J.  There  was  some  evidence  to  support  the  finding  upon 
the  first  issue,  apart  from  the  evidence  as  to  the  last  clear  chance,  and 
also  conflicting  evidence  as  to  whether  defendant,  after  its  motorman 
saw  the  plaintiff,  in  the  act  of  crossing  its  track,  had  sufficient  time  to 
prevent  the  collision  by  the  exercise  of  ordinary  care,  and  this  conflict 
in  the  evidence  carried  the  case  to  the  jury. 

The  evidence  more  nearly  presents  a  case  of  concurring  negligence 
{Lea  V.  Utilities  Co.,  176  N.  C,  513),  the  defendant  running  its  car  at 
an  excessive  speed,  and  the  plaintiff  crossing  the  track  too  near  the  ap- 
proaching car  for  the  motorman  to  stop  the  street  car  and  prevent  the 
disaster.  But  treating  the  case  as  one  raising,  upon  the  evidence,  the 
question  of  the  last  clear  chance,  the  judge  sufficiently  charged  the  jury 
as  to  that  feature  of  the  case,  for  he  told  them  if  they  found  the  facts 
to  be  that  the  motorman  discovered,  or  by  the  exercise  of  ordinary  care 
could  have  discovered,  that  the  plaintiff  was  in  a  position  of  peril  in 
time  to  have  prevented  the  collision,  and  he  failed  to  use  all  available 
means  to  stop  his  car,  or  to  do  what  ordinary  prudence  required  of  him 
in  that  respect,  and  this  failure  in  the  performance  of  the  duty  he  owed 
the  plaintiff  was  the  real  and  proximate  cause  of  the  injury,  they  should 
answer  the  first  issue  "Yes."  The  jury  evidently  accepted  the  defend- 
ant's theory  that  the  plaintiff  crossed  the  track  so  near  the  front  of  the 
rapidly  moving  car  that  the  motorman  had  no  sufficient  time,  by  the 
<^xercise  of  due  care  under  the  circumstances,  to  stop  his  car  and  prevent 
the  injury.  The  question  as  to  the  last  clear  chance  was  properly 
covered  by  the  judge's  charge.  McCall  v.  R,  R.,  129  IsT.  C,  303.  The 
plaintiff,  it  is  true,  was  negligent  in  attempting  to  cross  the  track  when 
80  near  it.  The  law  does  not  require  engineers  to  anticipate  that  a 
man  so  placed  will  do  the  foolish  instead  of  the  sensible  thing,  and  if  by 
his  own  conduct  he  places  it  beyond  the  power  of  the  motorman  to  save 
him  from  his  rashness  or  temerity,  he  must  take  the  consequences,  as 
he  cannot  complain  of  the  motorman  or  impute  the  wrong  to  him. 

The  judge  is  not  bound  to  submit  the  third  issue,  as  to  the  last  clear 
chance,  in  the  sense  that  it  is  always  reversible  error  not  to  do  so.  Scott 
v.  R,  R.,  96  N".  C,  429.  In  that  case  there  was  only  the  one  issue  sub- 
mitted, as  to  defendant's  negligence,  though  two  were  involved,  but  the 
charge  of  the  court  (Judge  H.  G.  Connor  presiding)  presented  the  two 
phases  of  negligence  and  contributory  negligence,  and  this  Court  affirmed 
the  judgment,  where  exception  had  been  duly  taken  by  the  appellant, 
that  the  other  issue  as  to  contributory  negligence  should  have  been  sub- 
mitted by  the  court.     But  where  the  case  is  tried  upon  one  issue  as  to 
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negligence,  or  upon  that  and  the  issue  as  to  contributory  negligence,  the 
court  should  be  careful  to  explain  every  view  of  the  case,  as  to  n^ligence,- 
contributory  negligence,  and  the  last  clear  chance,  where  all  of  these 
matters  arise.  It  is  better  to  submit  the  question  of  the  last  clear 
chance,  where  it  is  presented,  by  a  separate  issue,  but  it  is  not  always 
imperative  to  do  so  if  proper  instructions  are  given,  so  that  plaintiff 
may  have  the  full  benefit  of  it.  If  we  can  see  clearly  that  the  plaintiff 
has  been  prejudiced  by  a  failure  to  submit  the  issue,  we  may  correct  the 
error  by  awarding  a  new  trial.  And,  in  this  connection,  it  may  be  well 
to  add  that  the  judge  should  make  it  plain  to  the  jury  what  the  last 
clear  chance  means,  which  is,  as  generally  defined,  that  notwithstanding 
the  plaintiff's  negligence,  if  the  defendant's  motorman  saw  his  peril,  or 
that  he  had,  even  negligently,  exposed  himself  to  injury  by  a  collision 
with  the  approaching  car,  and  was  liable  to  be  hurt,  or  by  the  exercise 
of  ordinary  care  he,  the  motorman,  could  have  seen  his  danger,  as  for 
example,  by  keeping  a  proper  lookout,  and  he  failed,  nevertheless,  to 
exercise  such  ordinary  care,  either  to  discover  the  peril,  or  after  discov- 
ering it,  he  failed  to  take  proper  measures  to  prevent  the  injury,  the 
company  would  be  liable.  Norman  v.  R.  JB.,  167  N".  C,  535.  We  tliink 
his  Honor  substantially  complied  with  this  rule  and  gave  a  proper 
charge. 

It  might  enable  the  jury  to  more  clearly  understand  the  case,  or,  at 
least,  in  many  instances  prevent  confusion,  if  what  is  called  the  third 
issue  is  submitted.  Our  conclusion  is  supported,  as  we  think,  by  what 
is  held  in  McCall  t\  R.  R„  129  N.  C,  298.  The  Court  said  of  the  ques- 
tion now  under  discussion :  "This  apparent  conflict  grew  out  of  the  fact 
that  no  issue  was  submitted  as  to  whose  negligence  was  the  proximate 
cause  of  the  injury.  And  while  it  is  thought  best  not  to  have  too  many 
issues,  yet,  as  contributory  negligence  was  to  be  pleaded  and  a  separate 
issue  submitted  as  to  that,  it  seems  that  it  would  be  entirely  proper,  if 
not  best,  to  submit  a  direct  issue  to  the  jury  that  they  may  say  by  a 
direct  finding  whose  negligence  caused  the  injury.  But  we  do  not  think 
this  charge,  properly  understood,  is  contradictory,  '^ot  do  we  see  that 
the  defendant  has  been  prejudiced  by  the  manner  in  which  it  is  stated."^ 

We  conclude  that  plaintiff  was  not  prejudiced  by  the  failure  to  submit 
the  issue  he  requested,  but  that  he  got  the  full  benefit  of  it  in  the  charge 
which  was  given. 

Xo  error. 
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McGOVERN  &  COMPANY,  Inc.,  v.  ATLANTIC  COAST  LINE  RAILROAD^ 
COMPANY  AND  WALKER  D.  HINES,  Director  General. 

(Filed  20  October,  1920.) 

Gourto— Jurisdiction — ^Transitory  Action»— Actions— Railroads—  Statutes 
—General  Orders. 

The  courts  of  our  State  have  jurisdiction  of  an  action  brought  here  by 
a  nonresident  plaintiff,  against  a  railroad  company,  incorporated  in  North 
Carolina,  to  recover  an  injury  to,  or  loss  of  goods,  caused  by  an  initial 
and  connecting  carrier,  a  foreign  corporation,  in  another  State  (Rev., 
1500;  C.  S.,  1436),  the  cause  of  action  being  transitory;  and  Rev.,  423, 
424;  C.  S.,  468,  469,  and  General  Orders  of  Director  General  of  Railroads, 
Nos.  18  and  18-a,  relate  solely  to  venue  and  have  no  application  to  taking- 
jurisdiction  of  an  action. 

Appeal  by  defendant  from  Stacy,  J,,  at  February  Term,  1920,  of 
New  Hanover,  for  refusal  to  sustain  the  demurrer  of  the  defendants 
to  the  jurisdiction,  and  to  dismiss  the  action. 

Carr,  Poisson  &  Dickson  for  "plaintiffs, 
Rountree  &  Davis  for  defendants, 

Clakk,  C.  J.  The  cause  of  action  arose  in  Massachusetts  by  the 
wrongful  act  of  the  Boston  &  Albany  Kailroad  Company,  the  initial 
carrier,  connecting  with  the  Atlantic  Coast  Line  Railroad  Company. 
The  plaintiffs  are  residents  of  N'ew  York,  and  the  defendant,  the  Atlan^ 
tic  Coast  Line  Railroad  Company,  is  a  North  Carolina  corporation  for 
the  purposes  of  jurisdiction.  Staton  v,  E.  R,,  144  N".  C,  135 ;  R,  R.  v, 
Spencer,  reviewed  and  reaffirmed;  Brown  v.  Jackson,  179  N".  C,  363. 

Certainly  the  Superior  Court  has  jurisdiction  of  an  action  brought 
by  a  nonresident  against  a  domestic  corporation  in  the  State  of  its 
domicile.  The  defendant,  in  his  demurrer  to  the  jurisdiction,  relies^ 
upon  the  Rev.,  424;  C.  S.,  468,  469.  But  these  sections,  as  well  as  Rev., 
423;  C.  S.,  467,  are  in  the  subchapter,  "Venue,"  and  have  no  application 
to  jurisdiction  which  is  governed  by  Rev.,  1500;  C.  S.,  1436;  which 
provides  that  "The  Superior  Court  has  original  jurisdiction  of  all  civil 
action  where  exclusive  original  jurisdiction  is  not  given  to  some  other 
court." 

Rev.,  423,  was  fully  considered  in  Ledford  v,  Tel.  Co.,  179  [N".  C,  63r, 
in  a  well  reasoned  opinion  by  Allen,  J.,  which  held  that  "an  action  to- 
recover  damages  for  an  injury  negligently  inflicted  is  transitory,  and  the 
party  injured  may  maintain  such  action  in  our  State,  though  he  may 
be  a  nonresident  and  the  cause  of  action  arose  in  another  State,  regard- 
less of  the  defendant's  nonresidence  here,  or  whether  it  be  a  corporation, 
if  valid  service  of  summons  can  be  made  here.     The  same  ruling  applies 
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to  Rev.,  424.  The  decisions  cited  in  Ledford  v.  Tel.  Co.,  supra,  are 
numerous  and  are  selected  from  many  States,  and  are  conclusive. 

If  the  defendant's  reasoning  was  correct,  action  could  not  be  brought 
in  New  York,  where  the  plaintiffs  reside,  nor  in  Massachusetts,  where 
the  cause  of  action  arose,  because  the  defendant  railroad  company  can- 
not be  served  in  either  of  those  States. 

The  defendants  also  maintain  that  this  action  cannot  be  maintained 
at  ^11  against  the  railroad  company,  but  we  have  held  to  the  contrary 
in  Clements  v.  R.  R„  179  K  C,  225;  Gilliam  v.  R.  R.,  ib.,  508;  Hill 
V.  Director  General,  178  N.  C,  609,  which  have  been  reaffirmed  at  this 
term  in  Vann  v,  R,  R,,  180  N.  C, 

General  Orders  Nos.  18  and  18-a,  relied  upon  by  the  defendants,  per- 
tain, like  Rev.,  423  and  424,  only  to  vemie,  and  do  not  deprive  our 
courts  of  jurisdiction. 

The  demurrer  to  the  jurisdiction  was  therefore  properly  overruled. 

Affirmed. 


G.  A.  DENNISON  v.  FRANK  SPIVEY  et  al. 

(Filed  20  October,  1920.) 

1.  Bills  and  Notes — Notes — Negotiable  Instmments — ^Fraud — ^Burden  of 

Proof — Evidence. 

Evidence  that  a  note  sued  on  was  not  to  be  delivered  until  certain  other 
signatures  were  placed  thereon,  which  were  not  obtained,  and  the  property 
for  which  the  note  was  given  had  never  been  delivered  to  the  signers, 
and  that  the  person  thus  negotiating  for  the  sale  had  left  the  State,  and 
the  plaintiffs  claimed  to  be  innocent  purchasers  for  value,  in  due  course, 
etc.,  is  sufficient  to  sustain  an  affirmative  finding  upon  the  issue  of  fraud, 
and  to  put  upon  the  plaintiff  the  burden  of  proving  that  he  had  purchased 
in  due  course  without  notice  of  the  defect  in  the  title  of  the  notes. 

2.  Same — ^Inllrmity  of  Instnunent^Notice— Rule  of  the  Prudent  Man. 

When  the  plaintiff  claims  to  be  an  innocent  purchaser  for  value  of  the 
note  sued  on,  by  endorsement,  before  maturity,  and  without  notice  of 
fraud  between  the  original  parties,  evidence  that  he  lived  in  another  State, 
and  asked  no  questions  of  the  orginal  payees,  living  near  him,  and  had 
made  no  demands  on  them,  is  sufficient  to  sustain  a  verdict  against  him 
upon  the  question  as  to  whether  he  was  a  purchaser  without  notice  of 
the  infirmity  of  the  instrument,  or  purchased  imder  circumstances  so 
suspicious  as  to  put  a  man  of  reasonable  prudence  upon  inquiry,  and 
affect  him  with  notice. 

Appeal  by  defendant  from  Allen,  J.,  at  November  Term,  1919,  oi 
Columbus. 
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This  is  an  action  on  three  notes,  executed  28  April,  1913,  for  $800 
each,  due  respectively  1  June,  1914;  1  June,  1916;  and  1  June,  1916, 
in  purchase  of  a  stallion.  Summons  was  served  6  July,  1917.  These 
notes  were  executed  to  Crawford  and  Ceas,  and  the  defendants  pleaded 
and  offered  proof  that  the  signatures  of  the, notes  were  procured  by 
fraud.  The  plaintiff  alleged  that  he  was  a  holder  in  due  course,  without 
notice,  having  purchased  the  notes  soon  after  execution  and  before 
maturity,  and  for  value.  Verdict  and  judgment  for  defendants.  Ap- 
peal by  plaintiff. 

/.  B,  Tucker  and  T.  C.  Bowie  for  plaintiff. 
Schulhen,  Grady  &  Toon  for  defendants. 

Clakk,  C.  J.  In  Bank  v.  Exum,  163  N".  C,  199,  this  Court  said: 
**When  there  is  evidence  tending  to  show  fraud  in  the  execution  of  a 
note,  the  burden  is  thrown  on  the  plaintiff  to  show  that  it  was  a  bona  fide 
purchaser  and  not  upon  the  defendants  to  show  the  negative  of  that 
proposition." 

In  this  case  the  jury  found  the  issues  as  follows : 

"1.  Were  the  signatures  to  the  notes  sued  on  procured  by  fraud? 
Answer:  ^Yes.' 

"2.  Did  the  plaintiff  purchase  said  notes  in  good  faith  and  without 
notice  of  infirmity  or  any  defect  and  before  maturity  and  for  value? 
Answer :  ^o.' " 

The  case  is  resolved  into  the  discussion  whether  there  is  any  evidence 
that  will  support  the  findings  of  the  jury.  The  defendants  admit  they 
signed  their  names  to  these  notes,  but  alleged  and  put  in  proof  that  they 
did  80  under  an  agreement  with  one  John  Crawford  that  they  were  not 
to  be  delivered  unless  the  signatures  of  W.  M.  Cox,  C.  C.  Pridgen,  and 
Auty  Baldwin  were  obtained  to  the  said  notes.  This  was  not  done. 
And  the  defendants  claim  that  these  notes  were  never  delivered  to  any 
one  by  the  authority  of  any  one  of  these  defendants,  and  that  John 
Crawford,  having  failed  to  secure  these  signatures  aforesaid  to  said 
notes,  refused  to  deliver,  and  did  not  deliver  said  stallion  to  these  defend- 
ants, but  afterwards  sold  him  for  $200,  and  failed  and  refused  to  return 
said  notes  to  these  defendants  as  he  had  agreed  to  do,  but  immediately 
left  the  State,  carrying  these  notes  with  him,  and  has  never  been  since 
seen  by  these  defendants  who  have  not  received  any  value  whatever  for 
said  notes.  There  was  allegation  and  proof  that  the  names  of  these 
defendants  to  said  notes  were  obtained  through  false  and  fraudulent 
nusrepresentationsof  John  Crawford. 

There  was  ample  evidence  to  be  submitted  on  the  first  issue,  and  the 
burden  of  proof  on  this  second  issue  was  therefore  on  the  plaintiff.     The 
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plaintiff  was  not  at  the  trial,  and  the  only  evidence  for  him  was  his 
deposition,  taken  at  Milan,  Michigan,  in  which  he  states  that  he  knew 
the  signature  of  E.  E.  Ceas,  of  the  firm  of  Crawford  &  Ceas,  and  pur- 
chased the  notes  in  the  early  part  of  1914  qnd  asked  no  questions;  that 
he  purchased  them  before  maturity  and  paid  the  face  value,  less  10  per 
cent  discount.  The  price  of  the  stallion  was  $2,400,  for  which  the  three 
notes  for  $800  each  were  given,  which  were  to  be  signed  by  twelve  men, 
but  as  three  failed  to  sign,  $200  has  since  been  credited  on  each  note, 
which  was  more  than  the  10  per  cent  which  the  plaintiff  alleges  was  the 
inducement  to  buy,  and  which  credits  were  entered  without  the  consent 
of  the  defendants. 

The  defendants  also  rely  on  the  fact  that  the  plaintiff,  who  lived  1,000 
miles  away,  testified  that  he  bought  these  notes  and  "asked  no  ques- 
tions" ;  that  he  had  never  called  upon  Crawford  and  Ceas,  the  indorsers, 
who  lived  near  him,  for  payment,  nor  has  brought  any  action  against 
them. 

In  Bank  u.  Branson,  165  X.  C,  354,  the  Court  said :  '^^ere  a  party 
is  about  to  receive  a  bill  or  note,  if  there  are  any  suspicious  circum- 
stances accompanying  the  transaction,  or  within  the  knowledge  of  the 
party,  as  would  induce  a  prudent  man  to  inquire  into  the  title  of  the 
holder  or  the  consideration  of  the  paper,  he  shall  be  held  bound  to  make 
such  inquiry;  or  if  he  neglects  to  do  so,  he  shall  hold  the  paper  subject 
to  all  equities.  In  other  words,  he  shall  act  in  good  faith  and  not  will- 
fully remain  ignorant  when  it  was  his  duty  to  inquire  into  the  circum- 
stances and  know  the  facts." 

Upon  all  the  evidence,  the  jury  might  well  consider  that  the  trans- 
action was  an  unusual  one,  and  not  likely  to  be  engaged  in  by  prudent 
business  men,  and  the  circumstances  in  evidence  were  calculated  to  create 
a  well  grounded  suspicion  as  to  the  dealings  between  the  parties  with 
reference  to  said  notes. 

The  court,  therefore,  did  not  err  in  refusing  all  the  prayers  of  the 
plaintiff  to  instruct  the  jury : 

1.  To  answer  the  issue  of  indebtedness  in  favor  of  the  plaintiff. 

2.  If  they  believe  the  evidence  for  the  defendants  to  answer  the  first 
issue  "No" — in  favor  of  the  plaintiff. 

3.  Upon  the  plaintiff's  uncontradicted  testimony  the  jury  should 
4inswer  the  second  issue  "Yes." 

4.  That  the  defendants  failed  to  offer  evidence  suflBicient  to  establish 
fraud,  and  therefore  the  jury  should  answer  that  issue  against  the 
defendant. 

Besides  the  circumstances  in  evidence,  this  Courf,  in  Trust  Co,  v. 
JEllen,  163  N.  C,  45,  and  BanJc  v,  Exum,  ib,,  201,  quoted  Winter  v.  Nobs, 
19  Idaho,  28,  where  the  Court  calls  attention  to  nimierous  cases  in  the 
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reports  of  many  States  of  actions  upon  notes  for  stallions  obtained 
under  circumstances  similar  to  these,  the  plaintiffs  always  alleging  that 
they  were  purchased  for  value  and  before  maturity  and  without  notice. 
Xo  error. 


M.  F.  McRAE  V.  MAXTON,  ALMA  AND   SOUTHBOUND  RAILROAD 

COMPANY. 

(Filed  20  October,  1920.) 

1.  Evidence— Hearsay — ^Flres — ^Damages. 

A  map  made  by  a  surveyor  showing  the  number  of  acres  as  "claimed" 
by  the  plaintiff  to  have  been  burnt  over  and  damaged  by  fire  from  defend- 
ant railroad  company's  locomotivfe  in  an  action  to  recover  damages  for 
the  negligence  of  the  defendant  therein,  is  hearsay  and  incompetent  as 
substantive  evidence,  and  a  judgment  based  thereon  and  calculated  by 
the  judge  on  a  verdict  of  so  much  damage  per  acre,  the  acreage  not  being 
found  by  the  verdict,-  is  reversible  error. 

2.  Appeal  and  Errol^-^udgnlents — ^Fires— Damages— Evidence. 

When  the  trial  judge  has  erroneously  calculated  the  fire  damage  to 
plaintilTs  land  by  multiplying  the  damage  per  acre,  found  by  the  verdict, 
the  number  of  acres  not  being  admitted  nor  found  by  the  verdict,  the 
question  as  to  whether  the  judgment  should  have  been  based  upon  other 
evidence  of  a  different  acreage,  without  motion  therefor,  is  not  presented 
on  appeal. 

3.  Negligence— Issues — ^Pleadings — ^Evidence— -Fires — ^Damages. 

An  answer  to  an  issue,  was  "the  plaintiffs  land  burned  over  by  the 
negligence  of  the  defendant,  as  alleged  in  the  complaint?"  refers  to  the 
negligence  alleged  and  not  to  the  number  of  acres  of  the  plaintiff  that 
were  damaged. 

Appeal  by  the  defendant  from  Guion,  J.,  at  September  Term,  1920, 

of  EOBESON. 

Action  to  recover  damages  for  burning  over  plaintiff's  land  from  a 
fire  set  out  by  sparks  and  cinders  escaping  from  a  defective  engine, 
catching  on  a  foul  and  inflammable  right  of  way,  and  spreading  thence 
to  the  plaintiff's  land.  Verdict  and  judgment  for  the  plaintiff,  and 
appeal  by  the  defendant. 

McNeil  &  Hackettand  Junius  J,  Goodwin  for  plaintiff. 
Henry  A.  McKinnon  and  McLean,   Varser,  McLean  &  Stacy  for 
defendant. 

Clark,  C.  J.  The  complaint  averred  that  "about  50  acres"  of  plain- 
tiff's land  was  burnt  over  as  the  consequence  of  sparks  negligently 
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emitted  from  the  defendant's  engines.  This  was  squarely  denied  by  the 
answer.  The  only  evidence  as  to  the  acreage  burnt  over  is  that  of  the 
court  surveyor,  who  testified  that  he  "surveyed  burnt  lands  for  plaintiff 
about  the  middle  of  March  and  made  this  map  introduced  as  exhibit 
'A/  showing  plaintiff's  claim  for  42.2  acres  burned,  .  .  .  went 
over  burnt  area  as  indicated  on  map,  pointed  out  by  M.  F.  McRae." 
The  only  other  testimony  as  to  the  acreage  burnt  is  that  of  A.  D.  McRae, 
brother  of  the  plaintiff,  who  testified  "about  40  acres  burnt  over." 

There  was  no  issue  submitted  as  to  the  acreage  burnt  over.  To  the 
issue,  "What  damage,  if  any,  is  the  plaintiff  entitled  to  recover  from  tho 
defendant?"  the  jury  responded,  "$12.50  per  acre." 

Had  the  jury  responded  in  a  lump  sum,  it  would  have  been  conclu- 
sively presumed  that  they  ascertained  the  number  of  acres  in  fixing  the 
damage.  The  number  of  acres  was  not  admitted,  nor  was  it  found  by 
the  jury,  and  it  was  error  to  enter  judgment  upon  the  indefinite  verdict. 

The  surveyor,  whose  survey  was  made  several  months  after  the  fire, 
testified  that  his  map,  which  was  introduced  in  evidence,  showed  "plain- 
tiff's claim  42.2  acres  burned,"  and  added,  "that  the  burnt  area  was 
pointed  out  to  him  by  M.  F.  McRae"  (the  plaintiff).  This  was  incom- 
petent because  M.  F.  McRae  had  not  testified  as  to  the  area  burnt  over, 
and  was  not  even  corroborative  evidence.  It  was  merely  the  hearsay 
statement  of  the  plaintiff  and  the  map  was  simply  a  statement  of  the 
plaintiff's  claim  as  to  the  acreage.  It  was  error  for  the  judge  to  take 
that  unproven  acreage  and  multiply  it  by  the  jury^s  finding  of  $12.50 
per  acre  and  enter  a  verdict  for  $527.50.  The  jury  did  not  even  find 
the  "about  40  acres"  estimate  of  A.  D.  McRae  to  be  correct,  and  whether 
the  judge  could  have  given  judgment  for  the  recovery  of  $500  is  not 
before  us,  for  he  did  not  enter  such  judgment,  and  there  was  no  motion 
by  the  plaintiff  that  he  should  do  so. 

The  plaintiff  insists  that  the  second  issue  finds  that  "the  plaintiff's* 
property  was  burned  by  the  negligence  of  the  defendant,  as  alleged  in 
the  complaint."  But  that  issue  is  only  as  to  the  negligent  burning;  as 
the  first  issue  is  to  the  ownership  of  the  property.  Neither  of  them 
throw  any  light  upon  the  acreage  burnt  over,  which  was  not  a  fact  that 
could  be  found  by  the  judge. 

There  are  several  other  exceptions,  in  view  of  which,  without  discuss 
ing  them  (as  they  may  not  arise  again),  the  case  should  be  sent  back 
without  being  restricted  to  the  issue  of  damages,  for  a 

New  trial. 
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ROSA  S.   KENNEDY  v.  ATLANTIC  TRUST  AND  BANKING   COMPANY. 

(Filed  20  October,  1920.) 

1.  Principal  and  Surety — ^Payment— Bills  and  Notes — Notes — ^Mort^aices 

— ^Evidence — ^Husband  and  Wife. 

When  money  Is  loaned  to  the  husband  for  the  prosecution  of  his  busi- 
ness, secured  by  a  chattel  mortgage  on  his  own  property,  and  the  wife 
appears  on  the  note  as  a  joint  maker,  and  the  note  is  further  secured  by 
a  mortgage  on  their  lands  held  in  entireties:  Held,  a  payment  of  the 
note  by  the  proceeds  of  an  agreed  sale  of  the  personal  property  of  the 
husband,  also  discharges  the  mortgage  on  the  realty,  and  the  liability 
of  the  wife  as  surety  on  the  note;  and  as  between  the  original  parties 
it  may  be  shown  that  the  wife  signed  as  surety  and  not  as  a  joint  maker 
thereof. 

2.  Equity — Subrogations-Mortgages. 

The  attorney  of  a  mortgagee  had  charge  of  an  arrangement  whereby 
a  private  sale  was  effected  under  agreement  that  the  proceeds,  sufficient 
for  the  purpose,  were  to  discharge  the  mortgage  debt,  and  the  mortgagee 
gave  a  third  person  authority  to  collect  the  money  and  pay  it  accord- 
ingly. The  attorney  voluntarily  guaranteed  the  payment  of  the  money, 
and,  Held,  the  equitable  right  of  subrogation  to  the  mortgagee's  right,  if 
any,  was  not  available  to  him,  he  not  having  an  interest  to  protect,  or 
being  in  any  manner  liable  for  the  debt. 

8.  Principal  and  Surety— Bills  and  Notes — ^Notes — ^Evidence. 

A  wife  signing  a  note  with  her  husband  for  a  loan  made  to  him  per- 
sonally by  a  bank  may  show,  as  between  the  original  parties,  that  she 
signed  as  surety,  and  this  principle  applies  to  an  attorney  or  agent  of 
the  payee,  who,  fully  aware  of  the  transaction,  voluntarily  paid  the  note 
and  claims  the  equity  of  subrogation  to  the  rights  of  the  payee. 

4.  Prtncipal  and  Surety— Equity— Exoneration— Bills  and  Notes. 

Where  the  wife  is  surety  on  her  husband's  note,  secured  by  a  chattel 
mortgage  on  his  property,  and  also  by  mortgage  on  lands  held  by  them 
both  in  entireties,  evidence  of  the  value  of  the  chattels  covered  by  the 
mortgage,  privately  sold,  under  an  agreement  with  the  mortgagee  that  the 
proceeds  should  satisfy  his  debt,  is  admissible  upon  the  question  of  ex- 
oneration of  the  surety,  and  the  mortgagee  having  received  the  proceeds 
of  the  sale  or  the  benefit  thereof. 

6.  New  Trials — ^Appeal  and  Error — Substantial  Injustice. 

Mere  errors  on  the  trial  that  have  not  worked  substantial  injustice  to 
the  appellant  will  not  entitle  him  to  a  new  trial. 

Appeal  by  defendant  from  Allen,  J.,  at  October  Term,  1919,  of  New 
Hanoveb. 

This  is  an  action  brought  by  plaintiff  to  restrain  defendant  from 

foreclosing  a  mortgage  made  by  her  to  defendant.     The  mortgage  was 

made  on  31  October,  1911,  to  secure  two  notes,  under  seal,  of  $750  each, 

one  payable  one  year  after  date,  and  the  other  two  ye^s  after  date,  both 

15—180 
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signed  by  plaintiff  and  her  husband  on  31  October,  1911.  After  the 
maturity  of  the  two  notes,  the  defendant,  on  29  October,  1915,  under 
the  power  in  the  mortgage,  advertised  the  property  for  sale  on  29  Novem- 
ber, 1915,  when  the  plaintiffs  sued  out  an  injunction,  which  was  con- 
tinued to  the  hearing. 

The  plaintiffs  claimed  in  their  complaint : 

1.  That  the  plaintiff  mortgaged  her  interest  in  the  land  with  her 
husband,  which  was  an  estate  by  entirety,  with  the  understanding  and 
agreement  between  her  and  defendant  that  defendant  would  exhaust 
the  mortgage  on  the  personalty  before  selling  the  realty;  and, 

2.  That  there  was  an  agreement  between  plaintiff's  husband  and  the 
defendant  bank  that  $1,500  of  the  purchase-money  of  the  restaurant, 
which  was  sold,  should  be  applied  to  the  discharge  of  the  indebtedness 
of  plaintiff  to  the  bank. 

This  was  denied  in  the  answer,  and  thereon  issues  of  fact  and  law 
arose. 

Defendant's  second  assignment  of  error  is  the  failure  of  the  court  to 
nonsuit  the  plaintiff  at  the  close  of  plaintiff's  testimony,  the  motion 
having  been  renewed  at  the  close  of  all  the  testimony. 

The  following  facts  appear  to  be  practically  undisputed,  though  they 
may  not  be  admitted  by  the  pleadings.  On  31  October,  1911,  J.  R. 
Kennedy,  the  husband  of  the  plaintiff,  owned  and  was  conducting  a 
restaurant  in  the  city  of  Wilmington,  and  for  reasons  satisfactory  to 
Kennedy,  he  applied  to  the  defendant  for  a  loan,  offering  the  restaurant 
business  and  its  fixtures  as  security  therefor  by  way  of  mortgage  on  the 
restaurant  furniture  and  fixtures,  and  certain  real  property  described 
in  the  mortgage.  At  that  time  J.  R.  Kennedy  and  his  wife  owned,  as 
tenants  by  entireties,  the  real  estate  covered  by  the  mortgage  afterwards 
executed  and  attempted  to  be  foreclosed  under  the  power  of  sale,  which 
foreclosure  was  restrained  by  the  court. 

At  the  time  of  J.  R.  Kennedy's  application  for  the  loan  from  the 
bank,  the  real  estate  owned  by  him  and  his  wife  was  mortgaged  to  the 
Peoples  Savings  Bank  for  $500,  as  Kennedy  wanted  money  to  purchase 
improvements  and  equipment  for  his  restaurant.  The  result  was  that 
the  bank  required  the  payment  of  the  People  Bank's  prior  mortgage 
for  $500,  and  loaned  Kennedy  $1,500;  $500  was  to  pay  the  Peoples 
Bank's  mortgage,  and  $1,000  was  for  the  use  of  the  restaurant.  Ken- 
nedy desired  only  to  mortgage  the  restaurant,  but  the  bank  insisted 
upon  a  mortgage  on  the  restaurant  and  on  the  real  estate,  and  the  bank 
took  the  two  mortgages  to  secure  the  loan.  A  chattel  mortgage  on  the 
restaurant  and  a  mortgage  on  the  real  estate,  both  securing  the  same 
two  notes,  which  the  bank  required  to  be  signed  by  both  Kennedy  and 
his  wife,  covering  the  $1,500  loaned,  and  with  the  money  so  loaned  $500 
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was  paid  to  the  Peoples  Bank  in  cancellation  of  its  mortgage,  and  the 
residue  was  given  to  the  borrower,  J.  R.  Kennedy,  to  use  in  his  restau- 
rant. 

While  the  notes  were  signed  by  both  husband  and  wife,  the  wife  did 
not  borrow  the  money,  nor  ask  for  it,  and  the  loan  was  in  truth  and 
in  fact  to  J.  R.  Kennedy,  and  the  bank  knew  this  fact  and  dealt  with 
J.  R.  Kennedy  personally,  and  Kennedy  personally  for  a  while  paid 
the  interest  on  this  debt. 

Mr.  Henry  Heyer,  an  attorney  of  the  Wilmington  bar,  was  selected  to 
draw,  and  did  draw,  the  papers  and  examine  the  title  to  the  real  estate 
for  the  bank,  and  with  part  of  the  funds  loaned  by  the  bank  paid  the 
Peoples  Bank  mortgage,  though  he  claimed  he  was  J.  R.  Kennedy^s 
attorney  in  the  matter  and  was  paid  by  Kennedy.  Mr.  Levi  Carter,  of 
the  Hanover  Realty  Company,  went  with  Kennedy  to  make  arrange- 
ments with  the  bank  for  this  loan. 

Some  time  afterwards  Carter,  for  himself,  the  Hanover  Realty  Com- 
pany, and  one  Max  Meyers,  made  a  trade  with  Kennedy  for  the  purchase 
of  the  restaurant  mortgaged  to  the  bank,  whereby  Kennedy  claims  they 
were  to  pay  him  for  the  restaurant  $2,500,  $1,500  of  which  was  paid 
to  the  bank  in  satisfaction  of  the  notes  secured  by  the  chattel  mortgage 
and  the  real  estate  mortgage,  and  the  residue,  $1,000,  was  to  go  and  be 
applied  as  a  credit  toward  the  payment  for  the  Lloyd  place  that  Kennedy 
^as  to  buy  from  the  purchasers  of  the  restaurant,  and  Kennedy  was  to 
give  a  second  mortgage  to  the  purchasers  of  the  restaurant  on  the  Lloyd 
place  for  an  additional  $1,000  of  the  purchase  price  of  the  Lloyd  place, 
Kennedy  to  take  the  Lloyd  place  subject  to  a  mortgage  which  was  then 
on  it,  and  which  had  been  given  by  Carter  and  Meyers  and  the  Hanover 
Realty  Company.  The  second  mortgage  was  to  be  due  seven  years 
after  its  date. 

The  terms  of  the  two  trades  being  agreed  upon,  Mr.  Henry  Heyer  was 
called  in  by  the  parties  to  prepare  the  papers  for  the  consummation  of 
them,  and  in  preparing  the  papers  he  asked :  'TVTio  is  to  pay  the  mort- 
gage on  the  restaurant?"  and  was  informed  that  Carter  was  to  pay  it. 
Heyer  went  to  the  defendant  bank  and  asked  them  if  they  would  cancel 
the  mortgage  upon  the  restaurant  (certainly  informing  them  why  he 
asked  the  question),  and  upon  being  informed  by  the  bank  that  it  would 
not  cancel  the  mortgage  on  the  restaurant,  he  informed  the  bank  that 
the  restaurant  was  being  sold,  and  told  the  bank  that  he  would  collect 
the  money  for  the  bank.  Thereupon  the  bank  agreed  to  cancel  the 
mortgage  and  let  Heyer  collect  it. 

The  restaurant  was  sold  in  accordance  with  the  agreement  that  Carter 
^as  to  pay  the  mortgage  and  Heyer  to  collect  it,  and  the  bank  gave  to 
Seyer  the  mortgage  marked  canceled,  and  Kennedy  signed  the  bill  of 
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sale  conveying  the  restaurant,  and  delivered  it  to  the  purchasers,  but 
before  that  part  of  the  trade  could  be  completed,  and  the  title  to  the 
Lloyd  place  examined,  Kennedy  was  called  from  the  city  to  the  bedside 
of  his  sick  father,  and  the  mortgages  to  be  given  by  Kennedy  for  the 
balance  of  the  purchase  price  for  the  Lloyd  place  were  never  executed 
and  delivered,  Kennedy  claiming  that  Carter,  Meyers,  and  the  Hanover 
Realty  Company  would  not  let  him  have  the  papers,  and  Carter  and 
Meyers  claiming  that  they  could  not  find  Kennedy  to  deliver  him  the 
papers  for  execution. 

The  purchasers  of  the  restaurant  took  possession  of  it,  ran  it  for  a 
while,  and  then  sold  it  to  one  Sheppard,  when  Mr.  Henry  Heyer  was 
again  called  in  and  drew  the  papers  for  its  sale  to  Sheppard,  knowing 
that  the  bank  had  not  been  paid,  and  that  Carter  had  agreed  to  pay 
the  bank's  mortgage,  and  knowing  that  he  had  the  bank's  mortgage, 
either  canceled  or  for  collection,  and  that  he  had  voluntarily  promised 
to  pay  the  bank  the  amount  due  under  the  Kennedy  mortgage,  and 
participated  in  the  transaction  whereby  the  restaurant  was  sold  to 
Sheppard  with  a  guarantee  against  encumbrances.  The  restaurant  was 
the  individual  property  of  J.  R.  Kennedy,  the  real  estate  to  secure  J.  R. 
Kennedy's  debt  was  the  property  of  husband  and  wife  as  tenants  by 
entireties,  the  wife  borrowing  nothing  from  the  bank  and  requesting 
nothing  of  it,  but  assenting  to  sign  with  her  husband  the  notes  and  the 
mortgage  on  the  real  estate,  and  being  therefore  merely  a  surety. 

At  the  second  sale  of  the  restaurant,  which  Mr.  Heyer  aided  in  mak- 
ing, the  restaurant  was  sold  for  $1,500,  the  amount  of  the  bank  debt 
against  Kennedy,  after  removal  of  part  of  the  fixtures. 

In  the  meantime,  Heyer  not  having  collected  from  Carter,  or  any 
other  person,  the  money  on  the  bank's  mortgage,  and  being  in  no  way 
liable  to  the  bank  for  its  debt,  not  having  assumed  it,  the  bank  said  some- 
thing to  him  about  collecting  the  amount  of  the  chattel  mortgage. 
Whereupon  Heyer  voluntarily  gave  the  bank  his  personal  guarantee  in 
writing,  with  one  George  H.  HutaflF,  for  the  payment  of  the  Kennedy 
chattel  mortgage. 

The  court  decided  with  the  plaintiff,  and  granted  the  injunction. 
Defendant  appealed. 

A.  0.  Ricaud  and  E.  K,  Bryan  for  plaintiff. 
John  D,  Bellamy  &  Son  for  defendant. 

Walkbe,  J.,  after  stating  the  case:  It  appears  that,  pending  this 
suit,  and  at  the  request  of  the  defendant  bank,  Henry  Heyer,  in  pur- 
suance of  his  guarantee  to  do  so,  paid  the  chattel  mortgage,  which,  of 
course,  discharged  the  debt  secured  by  the  real  estate  mortgage  given 
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by  Kennedy  and  his  wife  to  the  bank.  There  is  no  question  of  an  inno- 
cent holder  in  the  case,  as  the  bank  was  the  original  payee  in  the  Ken- 
nedy notes,  and  it,  its  agent,  or  Heyer,  participated  in  all  the  trans- 
actions mentioned,  Heyer  having  actual  knowledge  and  .the  bank  perhaps 
imputed  knowledge  of  the  facts. 

The  assignments  of  error,  as  to  the  admission  of  evidence,  are  without 
merit. 

As  between  the  apparent  makers  and  the  original  taker  of  the  Kennedy 
notes,  it  was  competent  for  the  plaintiflP  to  prove  which  of  the  two 
signing  the  notes  to  the  bank  was  the  principal  debtor,  and  which  was 
the  surety.  Welfare  v.  Thompson,  83  N".  C,  276 ;  Lochhart  v.  Ballard, 
113  N.  C.,  292;  Foster  v.  Davis,  175  NT.  C,  541;  Williams  v.  Lewis, 
158  N.  C,  571.  Henry  Heyer,  for  whom  this  suit  is  defended,  and  who 
paid  the  notes  signed  by  Kennedy  and  his  wife,  aided  the  transfer  of 
the  property  to  Sheppard,  and  they  being  parties  to  that  transaction,  the 
evidence  objected  to,  which  was  the  subject  of  the  third  assignment  of 
error,  was  competent. 

The  testimony,  under  the  fourth  assignment  of  error,  was  competent 
as  shedding  light  on  the  value  of  the  personal  property  upon  which  the 
bank  held  a  chattel  mortgage,  and  on  the  sale  to  the  Hanover  Realty 
Company,  to  which  the  bank  and  Heyer  both  assented.  Mrs.  Kennedy, 
and  her  real  estate,  were  sureties  of  her  husband,  and  the  bank  and 
Heyer  having  appropriated  the  principal  debtor's  property,  the  surety, 
and  her  land,  were  thereby  exonerated,  as  they  (the  bank  and  Heyer) 
virtually  assented  to  the  disposition  of  the  principal's  property  securing 
the  debt  upon  which  the  wife  was  surety,  and  received  the  proceeds  of 
the  sale,  or  the  benefit  thereof. 

The  evidence  of  the  witness  Ricaud,  the  subject  of  the  fifth  assign- 
ment of  error,  was  competent  as  showing  the  bank  had  knowledge  of  the 
sale  and  transfer  of  the  restaurant,  and  acquiesced  in  such  sale,  and, 
further,  as  shoveing  the  bank  had  released  the  property  covered  by  the 
chattel  mortgage. 

While  we  have,  in  a  summary  way,  considered  defendant's  exceptions 
to  testimony,  it  was  only  perfunctory,  on  our  part,  as  we  are  of  the 
opinion  that  none  of  the  exceptions  were  properly  taken.  It  will  be 
observed  by  referring  to  the  record  that  each  of  those  covered  by  the 
fifth  assignment  of  error  was  entered  to  a  mass  of  evidence,  some  of 
which  was  surely  competent.  The  exception  must  be  good  as  to  all  the 
evidence  embraced  by  the  objection.  8,  v.  Ledford,  133  N.  C,  714; 
Nance  v.  Tel,  Co.,  177  N.  C,  313,  where  the  cases,  up  to  that  time,  are 
collected;  Harris  v,  Harris,  178  NT.  C,  7.  The  other  exceptions  are  so 
immaterial  and  inconsequential  as  to  be  utterly  insufficient  to  induce  a 
reversal,  if  the  questions  were  incompetent.     We  will  repeat  again  that 
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verdicts  and  judgments  should  not  be  lightly  set  aside  upon  grounds,  or 
for  reasons,  which  show  the  alleged  error  to  be  harmless,  or  not  injurious, 
in  its  results.  There  should  be  something  like  a  practical  treatment 
of  the  motion  to  reverse,  and  it  should  not  be  granted  except  to  subserve 
the  real  ends  of  substantial  justice;  it  should  be  meritorious  and  not 
frivolous.  The  foundation  of  the  application  for  a  new  trial  is  the 
allegation  of  injustice,  and  the  motion  is  for  relief.  Unless,  therefore, 
some  wrong  has  been  suffered,  there  is  nothing  to  be  relieved  against. 
The  injury  must  be  positive  and  tangible,  not  theoretical  merely.  For 
instance,  the  simple  fact  of  defeat  is,  in  one  sense,  injurious,  for  it 
wounds  the  feelings.  But  this  alone  is  no  sufficient  ground  for  a  new 
trial.  It  does  not  necessarily  involve  loss  of  any  kind,  and  without  loss, 
or  the  probability  of  loss,  there  can  be  no  new  trial.  The  complaining 
party  asks  for  redress,  for  the  restoration  of  rights  which  have  first 
been  infringed,  and  then  taken  away.  There  must  be,  then,  a  proba- 
bility of  repairing  the  injury,  otherwise  the  interference  of  the  Court 
would  be  but  nugatory.  There  must  be  a  reasonable  prospect  of  placing 
the  party  who  asks  for  a  new  trial  in  a  better  position  than  the  one 
which  he  occupies  by  the  verdict.  If  he  obtains  a  new  trial,  he  must 
incur  additional  expense,  and  if  there  is  no  corresponding  benefit,  he 
is  still  the  sufferer.  Besides,  courts  are  instituted  to  enforce  right,  and 
restrain  and  punish  wrong.  Their  time  is  too  valuable  for  them  to 
interpose  their  remedial  power  idly,  and  to  no  purpose.  They  will  only 
interfere,  therefore,  where  there  is  a  prospect  of  ultimate  benefit.  S.  v. 
Smith,  164  IN".  C,  475,  480,  481,  and  cases  approving  it  which  will  be 
found  in  the  Anno.  Edition  of  that  report;  Hilliard  on  New  Trials 
(2  ed.),  sections  1  to  7;  Graham  &  "Waterman  on  New  Trials,  1235. 
Tested  by  this  safe  and  sound  rule  of  the  law,  there  is  no  reversible  error 
in  the  exceptions  so  far  considered. 

The  real  pivotal  question  in  this  appeal  is,  whether  Henry  Heyer 
was  entitled  to  be  subrogated  to  the  rights  of  the  bank,  provided  the 
bank  had  any  right  to  which  the  doctrine  of  subrogation  applied.  We 
do  not  think  it  had  any  such  right,  nor  do  we  assent  to  the  proposition 
that  Henry  Heyer  had  acquired  such  an  equitable  right  by  anything  that 
he  did,  even  if  he  were  a  party  to  this  suit,  and  had  properly  pleaded 
or  set  up  the  same.  Granted  that  he  secured  the  money  for  Carter  to 
pay  for  the  personal  property  he  had  bought  at  the  sale,  that  was  only 
a  favor  or  accommodation  to  Carter,  and  in  no  possible  aspect  could 
raise  an  equity  in  Heyer's  behalf.  This  seems  to  be  perfectly  plain. 
But  there  are  none  of  the  elements  of  a  subrogation,  if  Heyer  had  come 
in  and  been  made  a  party,  and  sufficiently  pleaded  the  same  equity.  He 
was  a  mere  volunteer  in  the  transaction,  and  the  written  guaranty  which 
he  gave  to  the  bank  does  not  change  the  result.     It  was  still  a  voluntary 


N.C.]  FALL  TERM,  1920.  231 

Kennedy  v.  Trust  Co. 

and  gratuitous  payment  by  him.  It  was  more  than  voluntary,  it  was 
officious,  in  a  legal  sense,  and  he  cannot  appeal  to  equity  for  relief. 
This  doctrine  is  well  settled.  Joyner  v.  Reflector  Co,,  176  NT.  C,  274 ; 
Publishing  Co.  v.  Barber,  165  N".  C,  478;  Idles  v.  Rogers,  113  in.  C, 
197.  Legal  subrogation  arises,  where  one  has  an  interest  to  protect,  or 
18  secondarily  liable,  and  makes  a  payment.  Jones  v.  Reflector  Co., 
supra. 

But  another  conclusive  answer  is,  that  in  the  beginning  there  was  a 
written  agreement  that  the  money  arising  from  the  sale  of  the  restaurant 
property  should  be  applied  in  payment  of  the  debt  secured  by  both  the 
chattel  and  real  estate  mortgages,  which  was  $1,500,  and  that  is  all  that 
has  been  done.  If  Mrs.  Kennedy,  the  surety  of  her  husband,  must  pay 
over  that  amount  to  Heyer,  through  the  bank  itself,  or  the  bank  as 
trustee,  they  will  have  received  nothing  for  the  restaurant  property  in 
the  end. 

"Conventional  subrogation,  so  named  from  the  covenant  or  agreement 
of  the  civil  law,  is  founded  upon  the  agreement  of  the  parties  which 
really  amounts  to  an  equitable  assignment."  Joyner  v.  Reflector  Co., 
supra.  Heyer  was  under  no  legal  liability,  nor  moral  obligation,  to  pay 
the  debt,  and  the  agreement  referred  to  in  the  last  quotation  means  an 
agreement  made  at  the  time  of  contracting  liability,  or  an  agreement 
entered  into  afterwards  at  the  instance  of  the  party  liable.  "A  volunteer 
cannot  acquire  an  equitable  lien  or  the  right  of  subrogation."  Publish- 
ing Co.  V.  Barber,  165  N.  C,  478,  p.  487.  On  page  484  of  the  case  last 
cited,  the  Court  states  that  one  can  be  subrogated  only  upon  some  special 
circimistance  (meaning  having  some  interest  or  right  to  protect),  or  by 
a  payment  on  request  from  the  debtor,  raising  an  implied  contract. 

Mr.  Heyer,  in  his  testimony,  upon  which  the  defendant  relies,  states 
positively  that  Kennedy  and  his  wife  were  not  to  pay  the  indebtedness 
to  the  bank,  but  that  Carter  was  to  pay  it,  and  he  in  effect  means  to 
say  that  he  gave  the  bank  his  guarantee  because  Carter  had  assumed  the 
Kennedy  debt;  and,  certainly,  there  can  be  no  implied  contract  between 
Kennedy  and  his  wife  and  Heyer,  for  the  latter  to  pay  the  debt,  as  there 
is  no  express  contract,  and  Heyer  at  that  time  had  no  interest  of  his 
own  to  protect. 

The  facts  of  all  the  transactions  show  that  the  bank  or  its  attorney, 
if  he  be  the  bank's  attorney,  had  knowledge  of  these  sales  and  aiding  in 
consummating  them,  and  Mrs.  Kennedy  being  a  surety,  and  the  plaintiff 
having  proved  that  the  personal  property  which  her  husband,  the  prin- 
cipal debtor,  put  up  as  security  for  the  debt,  has  been  sold  and  brought 
enough  to  pay  it,  and  the  bank  and  its  attorney  or  guarantor  having 
assented  to  the  sale  of  the  principal  debtor's  property,  the  sureties' 
property  must  be  exonerated  to  the  extent  of  discharging  it  from  any 
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further  liability.  Carriaqe  Co,  %\  Dowd,  155  N.  C,  308,  as  the  pro- 
ceeds of  the  sale  were  sufficient  to  pay  the  whole  debt. 

This  case  is  even  stronger  than  the  statement  above  made,  for  here 
we  have  the  guarantor  to  the  bank,  Heyer,  aiding  and  actively  partici- 
pating in  the  sale  of  the  property  of  the  principal  debtor,  who  was 
primarily  liable  for  the  payment  of  the  debt,  and  also  assisting  in  its 
conversion,  or  wrongful  disposition,  and  he  now  asks  a  court  of  equity, 
and  conscience,  to  help  him  in  this  questionable  conduct,  by  fastening 
the  resultant  loss  upon  the  surety,  who  is  innocent  of  all  wrong,  and 
to  decree  to  the  wrong-doer  the  property  of  such  surety.  If  there  is  a 
legal  or  equitable  rule  justifying  such  a  claim,  we  have  failed  to  dis- 
cover that  it  has  found  its  way  into  the  books. 

No  error. 


CHARLES  ELLIOTT  and  ANNIE  T.  ELLIOTT  v.  EULA  MAT  MoMILLAN. 

(Filed  20  October,  1920.) 


Husband  and  Wife— -Bills  and  Notes— Notes — Negotiable  Instramentv^ 
Endorsement  of  Married  Women— -Common  Law — Statutes. 

An  endorsement  of  a  married  woman  of  tier  husband's  note  in  a  State 
where  the  common  law  prevails,  unaffected  by  statute,  is  void;  and  pay- 
ment thereon  made  by  her  after  her  husband's  death  and  her  naked 
promise  to  pay  the  balance  is  without  consideration,  and  not  enforcible 
as  her  ratification  of  the  transaction  after  discoverture. 

Civil  action,  tried  before  Allen,  /.,  at  March  Term,  1920,  of  Cum- 
berland, upon  the  following  issue: 

"In  what  amount,  if  any,  is  defendant,  Mrs.  Eula  May  McMillan, 
indebted  to  the  feme  plaintiflF,  Mrs.  Annie  Theresa  McMillan  Elliott? 
Answer:  '$3,011.35,  to  be  paid  by  Eula  May  McMillan  to  Mrs.  Annie 
T.  Elliott.' " 

From  the  judgment  rendered  the  defendant  appealed. 

Rose  &  Rose  for  'plaintiffs, 
Robinson  &  Robinson  for  defendant. 

Brown,  J.     The  note  sued  on  was  executed  in  the  State  of  Florida 
by  W.  A.  McMillan,  and  endorsed  there  by  the  defendant,  who  was  his 
wife.     The  husband  is  dead,  and  this  action  is  brought  in  the  State  of » 
T^orth  Carolina  to  recover  from  the  defendant,  his  widow,  as  endorser 
of  the  note,  she  being  now  a  resident  of  this  State. 
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^Vfter  the  husband's  death,  the  defendant  made  a  payment  of  $1,500 
on  the  note,  and  promised  to  pay  the  balance  while  in  North  Carolina. 
She  wrote  a  letter  in  October,  1918,  in  which  she  stated,  "I  want  to  pay 
Annie  in  full  right  away." 

The  counsel  for  the  defendant.  Miss  Robinson,  in  a  very  full  and  able 
argument,  contends  that  the  note,  having  been  executed  and  endorsed 
in  Florida,  is  a  Florida  contract,  and  controlled  by  the  laws  of  that 
State,  that  the  common-law  rule  prevails  in  Florida,  and  that  under  it 
the  endorsement  is  void.  She  further  contended  that  as  the  original 
note  was  void  as  to  the  married  woman's  endorsement,  neither  a  new 
promise  nor  a  part  payment  thereon,  made  without  valuable  considera- 
tion, by  her  after  discoverture  is  binding. 

The  authorities  cited  by  counsel  for  defendant  appear  to  sustain  her 
position.  Sec.  59,  Gen.  Stat,  of  Florida  of  1906.  As  early  as  1877  the 
Supreme  Court  of  Florida  held,  in  the  case  of  Dolner  v.  Snow,  16  Fla., 
66,  that  the  promissory  note  of  a  married  woman  is  void,  and  that  the 
Constitution  and  statutes  of  Florida  make  no  change  in  the  rule  of 
common  law,  and  that  neither  at  law  nor  in  equity  can  she  bind  herself 
80  as  to  authorize  a  personal  judgment  against  her.  This  was  the  law 
prevailing  in  this  State  up  to  recent  years. 

It  is  contended  that  the  defendant  ratified  her  contract  and  promised 
to  pay  the  note  after  her  husband's  death.  The  promise  to  pay  the  note 
was  not  founded  upon  any  new  consideration.  Since  at  common  law 
all  contracts  of  a  married  woman,  with  some  exceptions  (this  not  being 
one),  were  void  ab  initio,  they  could  not  be  ratified  either  during  cover- 
ture or  after  discoverture.  Elliott  on  Contracts,  vol.  1,  p.  637.  She 
is  not  bound  by  a  new  promise  made  after  discoverture  without  addi- 
tional consideration.  As  the  wife  was  incapable  of  making  such  contract 
in  the  beginning,  a  new  promise  based  upon  the  old  consideration  solely, 
is  nudum  pactum. 

In  Long  v.  Rankin,  108  N".  C,  333,  it  is  held  that  "The  note  of  a  mar- 
ried woman  being  void,  a  promise  to  pay  the  same,  after  discoverture, 
must  be  founded  upon  a  new  consideration,  or  the  original  transaction 
must  have  been  of  such  a  character  as  to  have  constituted  an  equitable 
charge  upon  her  separate  estate."  See  Mordecai's  Law  Lectures,  vol.  1, 
ch.  6,  p.  329 ;  Felton  v.  Reid,  52  N".  C,  271 ;  Wilcox  v.  Arnold,  116  N.  C, 
708.  In  the  latter  case  it  is  held  that :  "The  bare  promise  of  a  widow  to 
pay  a  note  executed  by  her  during  her  coverture,  and  therefore  void,  is 
not  binding  on  her."  This  case  is  cited  with  approval  in  119  NT.  C, 
326,  and  133  N.  C,  360. 

The  prayer  for  instruction,  that  upon  the  entire  evidence  plaintiffs 
vere  not  entitled  to  recover,  should  have  been  granted. 

^ew  trial. 
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CITY  OF  RALEIGH  v.  CAROLINA  POWER  AND  LIGHT  COMPANY. 

(Filed  27  October,  1920.) 

1.  Railroads — Street  Railways — Charters— Municipal  Corporations — Cities 

and   Towns— Enlarged   Limits — Governmental    Powers     Streets   and 
Sidewalks. 

The  provisions  of  a  charter  granted  by  a  municipality  to  a  street 
railway  company  that  it  pave  along  and  between  its  rails  and  turnouts, 
etc.,  in  the  same  manner  and  materials,  etc.,  as  the  municipality  should 
use  when  improving  its  streets  where  the  tracks  run,  applies  to  improve- 
ments of  streets  in  added  territory  by  an  extension  of  the  city  limits,  not 
alone  under  the  conditions  imposed  by  the  charter,  but  also  under  the 
general  exercise  of  the  governmental  powers  of  the  municipality. 

2.  Same — ^Moving  Track. 

Under  a  provision  of  a  franchise  given  for  a  street  railway  by  a 
municipal  corporation  that  its  tracks  shall  be  located,  wherever  practi- 
cable, in  the  center  of  the  street,  and  also  under  the  general  police  or 
governmental  powers  generally  exercised  by  the  municipality,  a  city  or 
incorporated  town  may  lawfully  require  the  railway  company  to  remove 
a  track  it  Is  operating  on  the  side  of  a  street  near  the  sidewalk,  to  the 
center  of  the  street. 

Controversy  without  action,  heard  and  determined  by  Daniels,  J,, 
at  June  Term,  1920,  of  Wake. 

The  proceeding  is  brought  to  recover  $13,312.69,  with  interest  from 
15  October,  1914,  money  paid  out  by  the  plaintiff  for  removing  car 
track,  paving  between  tracks,  etc.,  for  defendant.  It  was  agreed  that 
this  work  should  be  done  by  the  plaintiff,  and  if  it  should  be  decided 
that  the  defendant  was  liable  therefor,  then  the  plaintiff  should  recover 
the  same.  Ilis  Honor  rendered  judgment  against  the  defendant,  which 
appealed  to  the  Supreme  Court. 

J,  S.  Manning  and  J.  W,  Hinsdale,  Jr.,  for  plaintiff, 

J,  H.  Pou,  W.  L,  Currie  and  Walter  L.  Watson  for  defendant. 

Brown,  J.  We  gather  the  following  facts  from  a  voluminous  case 
agreed:  The  defendant  and  its  predecessors  operated  under  a  license 
granted  by  the  city  of  Raleigh,  double-track  street  car  line  up  Hillsboro 
Street  to  the  city  limits  at  St.  Mary's  Street.  Defendant  operated  the 
same  line  beyond  St.  Mary's  Street  on  what  was  called  Hillsboro  Road, 
and  on  the  north  side  thereof,  for  some  distance  beyond  the  city  limits 
by  virtue  of  authority  granted  by  the  board  of  county  commissioners  of 
Wake  County  to  operate  said  road,  they  directing  that  the  tracks  shall 
be  built  on  the  north  side  of  the  said  road.  Defendant  and  its  prede- 
cessors also  secured  permits  from  the  property  owners  on  the  north  side 
of  said  road  which  was  given  to  defendant  for  a  valuable  consideration. 
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On  1  July,  1907,  the  western  limits  of  the  city  of  Raleigh  were 
extended  westwardly  one-half  mile  to  the  intersection  of  Park  Avenue 
and  Hillsboro  Street,  and  track  in  the  defendant's  road  that  far. 

The  city  of  Raleigh  decided  to  improve  and  pave  Hillsboro  Street, 
and  ordered  the  Carolina  Power  &  Light  Company,  at  its  own  expense, 
within  the  territory  added  to  the  city  of  Raleigh,  on  Hillsboro  Street : 

(a)  To  remove  its  car  tracks  from  the  north  side  of  said  street  to  the 
center  of  said  street. 

(b)  To  pave  between  the  tracks  and  one  foot  on  each  side  of  the 
tracks. 

(c)  To  pave  the  space  between  its  double  tracks  in  addition  to  the 
space  of  one  foot  on  each  side  of  the  track. 

The  defendant  denied  the  right  of  the  city  to  compel  it  to  do  this 
work,  and,  under  an  agreement  between  plaintiff  and  defendant,  plain- 
tiff did  the  work  and  the  liability  of  the  defendant  to  pay  for  same  was 
to  be  determined  by  the  courts. 

The  franchise  originally  granted  by  the  city  contained  the  following 
clause:  ''Provided,  however,  that  if  the  said  city  decides  to  put  in  or 
change  its  sewerage  pipes  on  any  of  the  streets  of  said  city  on  which  the 
track  of  said  company  may  be  laid,  the  said  city  may  require  the  said 
company  to  remove  and  replace  at  its  own  expense  the  said  track  for 
8aid  purposes.  The  space  between  the  tracks  shall  be  kept  level  with 
the  rail,  and  shall  be  kept  clean  and  in  good  order;  and  whenever 
the  city  shall  pave  or  macadamize  any  street  occupied  by  the  tracks  of 
said  company  it  shall  be  the  duty  of  said  company,  at  its  own  expense, 
to  pave  or  macadamize  the  space  between  the  tracks  and  one  foot  on 
each  side  of  the  track  with  like  material  and  in  like  manner  as  the  city 
shall  pave  or  macadamize  said  streets." 

We  think  it  is  beyond  controversy  that  the  obligations  and  dutiea 
incumbent  upon  the  defendant  in  respect  to  the  streets  embraced  within 
the  limits  of  the  city  before  the  extension  of  the  corporate  limits  in 
1907,  attached  at  once  to  the  defendant  in  respect  to  the  streets  embraced 
within  the  added  territory. 

In  Dillon  on  Municipal  Corporation  (5  ed.),  sec.  1304,  it  is  said: 
"A  grant  of  authority  to  use  the  streets  of  a  municipality  for  the  pur- 
pose of  conducting  water  or  gas,  without  express  limitation,  is  not  to- 
be  deemed  restricted  to  existing  streets  and  highways,  but  is  to  be  con- 
strued as  extending  to  streets  and  highways  as  subsequently  enlarged, 
changed,  or  opened." 

In  People  v.  Deehan,  153  X.  Y.,  528,  it  was  held :  "If  the  company 
is  authorized  to  use  the  streets  of  a  municipality,  the  authority  conferred 
extends  to  and  includes  streets  in  territory  subsequently  added  to  the 
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city  by  annexation."  Rogers  Water  Co,  v.  Fergus,  178  HI.,  571;  Mc- 
Quillian  on  Municipal  Corporation,  vol.  4,  sec.  1674;  Gas  Light  Co,  v, 
St,  Louis,  46  Mo.,  121 ;  People  v.  Deehan,  153  N.  Y.,  528. 

We  think  it  equally  clear  that  the  plaintiff  had  the  right  to  require 
the  defendant  to  remove  its  tracks  from  the  north  side  of  Hillsboro 
Street  to  the  center  of  the  same.  This  is  expressly  provided  in  the 
franchise  granted  to  the  Raleigh  Electric  Company,  the  predecessor  of 
the  defendant,  which  contains  the  following  provision:  "The  said 
tracks  of  the  Raleigh  Electric  Company  shall  be  located  wherever  prac- 
ticable in  the  center  of  all  of  said  streets,  avenues,  lanes,  cartways, 
thoroughfares,  and  public  highways." 

In  addition  to  the  requirement  contained  in  the  franchise,  the  plain- 
tiff, under  the  exercise  of  its  police  power,  had  the  right  to  compel  the 
defendant  to  remove  its  tracks  to  the  center  of  the  street.  Dillon  on 
Municipal  Corporation,  vol.  3  (5  ed.),  sec.  1271.  There  it  is  said: 
'Tipes,  conduits,  rails,  and  structures  erected  or  constructed  in  the  city 
streets  under  a  general  grant  of.  authority  to  use  the  streets  therefor  are 
subject  to  the  paramount  power  and  duty  of  the  city  to  .repair,  alter, 
and  improve  the  streets,  as  the  city,  in  its  discretion,  may  deem  proper, 
and  to  construct  therein  sewers  and  other  improvements  for  the  public 
benefit.  This  paramount  power  and  duty  of  the  city  is  clearly  govern^ 
mental  in  its  nature,  and,  in  many  cases  at  least,  forms  a  part  of  the 
police  powers  of  the  municipality.  The  decisions  hold  that  the  grantee 
of  the  franchise  has  no  cause  of  action  for  any  damage  which  it  may 
sustain  by  acts  of  the  city  in  reasonably  performing  its  duty  in  these 
respects."  See,  also,  Gas  Light  Co,  v.  New  Orleans,  197  U.  S.,  453; 
People  V.  Geneva  W,  S,  F.  Co.,  186  N".  Y.,  516. 

It  is  manifestly  true  that  in  this  day  of  multitudinous  motor  vehicles 
and  other  conveyances,  the  safety  of  the  citizen  requires  that  street  car 
tracks  shall  be  in  the  center  of  the  street.  This  is  a  universal  custom, 
we  believe,  in  nearly  all  cities  and  towns  where  street  cars  are  operated. 
We  are  also  of  opinion  that  the  plaintiff  had  the  right  to  compel  the 
defendant  to  pave  between  the  tracks  and  the  one  foot  on  each  side,  and 
also  to  pave  the  space  between  its  double  tracks.  This  comes  within  the 
letter  as  well  as  the  spirit  of  the  franchise  which  contains  the  following 
provision :  "The  space  between  the  tracks  shall  be  kept  level  with  the 
rail,  and  shall  be  kept  clean  and  in  good  order;  and  whenever  the  city 
shall  pave  or  macadamize  any  street  occupied  by  the  tracks  of  said 
company,  it  shall  be  the  duty  of  said  compahy,  at  its  own  expense,  to 
pave  or  macadamize  the  space  between  the  tracks  and  one  foot  on  each 
side  of  the  tracks  with  like  material  and  in  like  manner  as  the  city  shall 
pave  or  macadamize  said  streets." 

For  the  safe  and  convenient  use  of  the  public  street  it  is  as  much 
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necessary  to  pave  the  space  between  the  double  track  as  it  is  to  pave  the 
space  between  each  individual  track.  This  authority  is  not  only  given 
the  plaintiff,  we  think,  under  the  franchise,  but  it  is  a  proper  exercise 
of  the  police  power. 

In  Atlantic  Coast  Line  v.  The  City  of  Ooldsboro,  155  X.  C,  358,  it 
is  held  that :  "An  ordinance  of  the  town  requiring  the  plaintiff  to  lower 
its  tracks  to  a  level  with  the  street  at  the  expense  of  the  railroad  com- 
pany was  a  lawful  exercise  by  the  town  of  its  police  power."  In  the 
same  case  it  is  said :  "A  railroad  company  accepts  a  charter  from  the 
State  in  contemplation  of  and  subject  to  the  development  of  the  country, 
and  with  the  expectation  that  cities  and  towns  would  require  new  or 
improved  streets  across  rights  of  way  acquired,  and,  therefore,  by  prior 
occupancy  a  railroad  company  can  obtain  no  rights  which  would  impede 
or  render  dangerous  streets  of  incorporated  towns  to  whom  the  power 
had  been  granted,  in  the  exercise  of  their  police  power  for  the  benefit 
of  the  citizens." 

This  case  was  aflirmed  by  the  Supreme  Court  of  the  United  States, 
R.  R.  V.  Ooldsboro,  232  TJ.  S.,  548. 

The  question  was  fully  considered  in  the  case  of  New  Bern  v.  Atlantic 
&  N.  C.  R.  R.  Co,,  159  N.  C,  542.  In  that  case  the  railroad  company 
had  a  right  of  way  through  the  streets  of  the  city  of  New  Bern  at  the 
time  the  street  was  a  dirt  street.  Owing  to  the  increased  size  of  the 
city  and  travel  on  the  street,  the  local  authorities  deemed  it  necessary 
that  the  street  should  be  paved  with  permanent  material  to  insure  the 
public  a  reasonable  use  of  it.  It  was  held  that  it  was  the  duty  of  the 
railroad  company  to  meet  the  present  requirement  of  paving  for  the 
use  of  the  city.  In  that  case  it  is  said :  **When  the  express  considera- 
tion for  a  franchise  given  by  a  city  to  a  railroad  company  for  the  latter 
to  have  a  right  of  way  for  its  railroad  through  a  street  is  that  the  rail- 
road shall  keep  and  preserve  the  street  in  good  order  for  the  use  of  the 
citizens  of  the  town,  the  railroad,  by  operating  under  its  franchise, 
impliedly  promises  to  perform  the  same  obligations  in  respect  to  keeping 
up  this  street  as  the  municipality  should  owe  to  its  citizens,  contemplat- 
ing the  growth  of  the  city  and  such  improvements  as  would  be  suitable 
and  proper  in  the  future." 

We  do  not  think  it  necessary  to  discuss  this  matter  further.  The 
overwhelming  weight  of  authority  seems  to  place  the  liability  of  the 
defendant  beyond  doubt. 

Affirmed. 
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AMERICAN  BANK  AND  TRUST  COMPANY  v.  JOSEPH  W.  HARRIS  ET  AL. 

(Filed  27  October,  1920.) 

Bills  and   Notes — Negotiable  Instiniments— Actions— Defenses— Payment 
— ^EvidenccH— Judgments — Appeal  and  Error — ^Issnes— Verdict. 

There  were  allegations  in  the  complaint,  in  an  action  upon  a  note,  that 
the  plaintiff  was  a  holder  for  value  by  endorsement,  before  maturity; 
and  the  answer  denied  the  execution  of  the  note,  and  alleged  that  the 
defendant  had  executed  a  prior  note  to  the  same  payee  in  a  different 
amount  which  he  had  paid,  on  which  defense  the  evidence  was  excluded. 
There  were  only  two  issues,  submitted  without  exception,  one  as  to  the 
execution  of  the  note  and  the  other  as  to  the  validity  of  its  endorsement 
to  plaintiff,  under  agreement  between  the  parties,  that  if  the  jury  found 
the  note  sued  on  had  been  executed  by  defendant  they  should  find  for 
the  plaintiff  in  that  amount :  Held,  no  error  in  the  judgment  accordingly 
rendered  in  plaintiff's  favor  upon  an  affirmative  finding  of  the  jury  on 
the  issue  as  to  whether  defendant  had  executed  the  note  sued  on. 

Appeal  by  defendant  from  Giiion,  J.,  at  the  April  Term,  1920,  of 
Xew  Hanover. 

This  is  an  action  on  a  note  under  seal  for  $297.27,  of  date  23  August, 
1913,  secured  by  a  mortgage,  which  the  plaintiif  alleges  was  executed 
by  the  defendant  to  J.  J.  Darby,  and  that  it  was  transferred  by  indorse- 
ment to  the  plaintiff  bank  for  value  before  maturity. 

The  defendants  denied  the  execution  of  the  note  and  the  transfer  to 
the  plaintiff,  and  alleged  the  execution  of  a  note  to  said  Darby  on  28 
September,  1912,  for  $315,  as  to  which  note  they  pleaded  payment. 

They  further  alleged  that  they  have  never  executed  any  note  or  mort- 
gage to  Darby  except  the  note  of  28  September,  1912,  and  did  not  plead 
payment  of  the  note  sued  on. 

The  jury  returned  the  following  verdict: 

"1.  Was  the  note  and  mortgage  described  in  the  complaint  executed 
by  defendants,  Joseph  W.  Harriss  and  wife,  as  alleged  ?     Answer :  Tes.* 

"2.  Was  said  mortgage  and  note  assigned  to  plaintiff  for  value  and 
before  maturity?     Answer:  'Yes.' 

"3.  If  not,  what  sum,  if  any,  is  defendant,  Joseph  W.  Harriss,  in- 
debted to  plaintiff?  And  it  being  agreed  between  counsel  for  plaintiff 
and  defendant  that  if  the  first  issues  should  be  answered  TTes,'  that  the 
amount  due  is  $297.27,  with  interest  from  23  August,  1913,  until  paid." 

Judgment  was  rendered  accordingly,  and  the  defendant  appealed. 

Woodus  Kellum  for  plaintiff, 
Rodgers  &  Rodgers  for  defendant. 

Allen,  J.  The  pleadings  raise  two  issues,  one  as  to  the  execution 
of  the  note  of  $297.27,  of  date  23  August,  1913,  by  the  defendants  to 
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Darby,  and  the  other  its  transfer  to  the  plaintiff  bank,  and  as  no  excep- 
tion relates  to  either  of  these  issues,  the  judgment  must  be  affirmed. 

The  evidence  of  the  defendant,  excluded  by  the  court,  was  an  offer 
to  prove  that  he  had  paid  the  note  of  September,  1912,  and  the  receipts, 
which  were  not  admitted  in  evidence,  antedated  the  note  sued  on,  all  of 
the  evidence  tending  to  the  conclusion  that  the  defendant  has  settled 
the  note  of  1912,  and  has  paid  two  other  notes  of  $75  and  $57.50  executed 
by  them,  and  have  paid  nothing  on  the  note  in  controversy. 

They  could  not  well  claim  payment  of  a  note  which  they  denied 
executing  in  the  pleadings,  and  on  the  witness  stand,  and  when,  as  stated 
in  the  judgment,  it  was  "agreed  between  counsel  for  plaintiff  and  defend- 
ant that  if  the  first  issue  should  be  answered  'Yes,'  that  the  amount 
due  is  $297.27,  with  interest  from  23  August,  1913,  until  paid." 

Xo  error. 


LOUIS  GOODMAN  v.  A.  J.  ROBBINS. 
(Filed  27  October,  1920.) 

1.  Pleadings — Contracts  to  Convey  Lands— Mistake— Fraud — Equity. 

The  defense  to  an  action  to  enforce  specific  performance  of  a  contract  to 
convey  land,  that  there  was  a  mistake  made  therein,  or  that  the  plaintiff 
had  fraudulently  and  materially  changed  it,  is  an  equitable  one,  and  it 
is  necessary  to  be  pleaded  in  order  to  be  shown  by  the  evidence. 

2.  Deeds  and  Conveyances— Contracts — Descriptions — Evidence^  Parol 

Eridence— Maps — ^Plats. 

A  description  in  a  contract  to  convey  land,  "Farm  No.  19,020,  in  block 

No of  the  tract  of  land  subdivided  into  tracts  containing  55  and  56 

acres  belonging  to  Louis  Goodman  and  known  as  the  Swain  land,"  is 
suflSciently  definite  to  admit  of  parol  evidence  of  identification,  and  the 
'registration  of  the  map  thereof  is  immaterial. 

Civil  action,  tried  before  Guion,  J.,  at  Special  June  Term,  1920,  of 
Bbunswick. 

From  a  verdict  and  judgment  for  the  plaintiff  the  defendant  appealed. 

E,  K.  Bryant,  George  H.  Howell,  Joseph  W,  RuarTc,  and  C.  Ed. 
Taylor  for  plaintiff, 

Robert  W.  Davis  and  Robert  Ruarh  for  defendant, 

Beown,  J.  This  action  is  brought  by  the  plaintiff  to  compel  the  de- 
fendant to  specifically  perform  three  contracts  for  the  purchase  of  land. 
The  plaintiff  alleged  that  the  defendant  purchased  at  auction  sale  the 
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lands  described  in  the  complaint  and  after  purchasing  them  he  executed 
the  contracts.  To  this  the  defendant  made  only  a  general  denial,  and 
did  not  allege  the  contracts  were  the  result  of  a  mutual  mistake,  or  that 
they  had  been  materially  changed  after  he  had  signed  them.  The  de- 
fendant admitted  bidding  in  the  land  and  signing  the  contracts,  and  his 
defense  was  a  mistake,  and  that  the  plaintiff  had  fraudulently  materially 
changed  the  contracts. 

When  evidence  was  offered  of  mistake  and  fraud,  the  plaintiff  objected 
upon  the  ground  that  no  such  defense  was  set  up  in  the  defendant's 
answer,  and  such  defenses  must  be  pleaded  before  evidence  of  this  char- 
acter would  be  admissible.  The  court  excluded  the  evidence,  and  the 
defendant  excepted. 

His  Honor's  ruling  was  correct;  an  equitable  defense  such  as  was 
offered  in  this  case  must  be  pleaded.  McLaurin  v.  Cronly,  90  N.  C, 
50;  Locklear  v.  Bullard,  133  IN".  C,  260;  Rountree  v.  Brinson,  98  N.  C, 
107. 

It  is  contended  that  the  description  in  the  three  contracts  is  insufficient 
to  warrant  the  admission  of  parol  evidence.     The  descriptions  are  very 

similar.     We  will  give  only  one :  *Tarm  No.  19,020,  in  block  No ^, 

of  the  tract  of  land  subdivided  into  tracts  containing  55  and  66  acres 
belonging  to  Louis  Goodman,  and  known  as  the  Swain  land."  We  are 
of  opinion  that  this  description  is  sufficiently  definite  to  enable  the  land 
to  be  located.  Id  certium  est  quod  certium  reddi  potest.  Simmons  v. 
Spruill,  56  N.  C,  9 ;  Farmer  v.  Batts,  83  N.  C,  387 ;  Rev.,  948 ;  Holmes 
V.  Sapphire  Co.,  121  N.  C,  410;  Moore  v.  Fowle,  139  N.  C,  51;  Ward 
V.  Gay,  137  N.  C,  397. 

The  fact  that  the  map  was  not  registered  is  immaterial.  Collins  v. 
Land  Co.,  128  N.  C,  565. 

Affirmed. 


M.    C.    RIVENBARK,    Administrator,   v.    WALKER   D.    HINES,    Dibbotor 
Generai^  and  ATLANTIC  COAST  LINE  RAILROAD  COMPANY. 

(FUed  27  October,  1920.) 

Employer  and  Employee     Master  and  Servant — ^Dangerous  Instmmentali-^ 
ties— Safe  Place  to  Work — Scope  of  Employment — Negligence. 

Wbere  an  employer  at  a  machine  shop,  at  the  dinner  hour,  connects 
a  hose  for  compressed  air  used  in  driving  certain  implements  in  the  shop, 
to  a  valve  several  feet  from  the  ground,  on  an  iron  supply  pipe  running 
down  from  the  roof,  that  would  otherwise  have  been  harmless,  and,  as 
was  frequently  done,  therewith  dusts  off  his  own  clothes,  and,  at  the 
request  of  another  employee,  a  boy  15  or  16  years  of  age,  both  experienced,. 
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also  dusts  off  the  latter's  clothes,  and  then  recklessly  and  wantonly  places 
the  nozzle  so  as  to  penetrate  the  boy's  body  with  the  compressed  air, 
causing  injury  and  death,  the  injurious  act  is  not  within  the  course  of 
employment  of  the  employee  causing  the  injury,  and  the  employer  not 
being  in  default  of  any  duty,  is  not  responsible  for  the  resulting  damages. 
Robinson  v.  Mfg,  Co.,  165  N.  C,  495,  cited  and  distinguished. 

Civil  action,  tried  before  Guion,  J.,  at  March  Term,  1920,  of  New 
Hanoveb. 
From  a  judgment  of  nonsuit,  the  plaintiff  appeals. 

McClammy  &  Burgwin  for  plaintiff. 
George  Rountree  for  defendant. 

Brown,  J.  This  action  is  brought  to  recover  for  the  negligent  killing 
of  the  plaintiff's  intestate,  A.  B.  Rivenbark,  on  29  October,  1918.  The 
evidence,  taken  in  its  most  favorable  light  for  the  plaintiff,  tends  to 
prove  the  following  facts : 

The  defendant,  Atlantic  Coast  Line  Bailroad  Company,  has  a  round- 
house and  shops  in  Wilmington,  and  in  the  roundhouse  there  are  tracks 
upon  which  engines  may  be  overhauled.  Near  each  of  these  tracks, 
upon  pillars  extending  from  the  ground  to  the  roof,  there  are  iron  pipes 
containing  compressed  air  and  operated  by  valves  about  four  feet  from 
the  ground.  There  is  an  air  hose  to  be  used  at  each  of  these  pillars  so 
arranged  that  it  may  be  attached  by  screw  to  the  pipe  on  the  pillar,  with 
a  nozzle  at  the  end,  to  which  may  be  connected  hammers  or  riveters  or 
ordinary  nozzles  for  blowing  air.  These  rubber  hose  are  usually  locked 
up  during  the  night,  but,  in  the  morning,  when  the  operatives  are  about 
to  begin  work,  they  are  taken  out  and  laid  around  near  the  pipes,  but 
disconnected.  When  they  are  to  be  used,  they  are  taken  up  and  attached 
to  the  pipe  at  the  pillar  by  screwing,  and  the  valve  is  turned  and  they 
are  ready  for  use ;  and  the  usual  rule  is  that  when  an  operative  finishes 
a  piece  of  work  he  turns  the  valve,  shutting  off  the  air,  disconnects  the 
hose,  and  drops  it  at  a  place  where  it  can  be  conveniently  gotten  when 
it  is  necessary  to  use  again.  This  hose  is  used  by  mechanics  and  their 
helpers  for  various  purposes,  such  as  driving  hammers,  boring  holes, 
riveting,  blowing  dust  out  of  engines,  cleaning  cars,  and  so  forth,  and 
it  was  9  regular  habit  of  the  employees,  who  had  been  working  in  and 
around  engines,  tenders,  tanks,  etc.,  and  became  dusty,  to  clean  them- 
selves by  blowing  themselves  off  just  after  quitting  work. 

Plaintiff's  intestate  was  a  well  grown  and  intelligent  lad  fifteen  years 

of  age,  and  had  been  at  work  at  and  around  this  roundhouse.  Where  the 

workmen  were  constantly  using  this  compressed  air  hose.     John  Walton, 

a  full  grown  colored  man,  was  a  helper,  assisting  boiler  makers  in  their 
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work.  It  was  his  duty  to  get  out  the  hose  and  attach  it  to  the  pipe  ready 
for  use.  It  was  the  habit  of  the  employees  at  noon  to  clean  themselves 
up  by  the  use  of  the  air  hose  before  going  to  dinner.  On  this  occasion 
the  colored  man,  Walton,  who  had  frequently  used  the  air  hose  for 
blowing  himself  off,  came  out  of  a  tank,  where  he  had  been  working 
with  witness,  Franks,  Rivenbark,  and  others,  and  took  the  hose  from 
the  ground,  where  it  had  been  in  use  a  short  while  before,  and  took  it 
to  the^  pipe  and  attached  it,  and  proceeded  to  blow- the  dust  from  his 
clothes.  After  Walton  had  finished  blowing  himself  off,  the  boy.  Riven- 
bark,  stepped  across  the  pit  and  said,  "John,  blow  me  off."  John  said, 
"All  right,"  and  proceeded  to  do  it,  and  after  he  had  finished  blowing 
him  off  in  the  front,  Rivenbark  turned,  and  Walton  blew  him  off  in  the 
back,  and,  just  before  he  finished,  he  caught  Rivenbark  and  held  the 
nozzle  between  his  legs,  and  the  air  entered  his  body.  Rivenbark  hol- 
lered, "John,  you  have  killed  me."  He  was  taken  to  the  hospital  and 
died  shortly  thereafter. 

We  are  of  opinion  that  the  motion  for  nonsuit  was  properly  allowed. 
It  is  well  settled  that  where  a  servant  commits  a  wrongful  act  against 
a  third  person,  the  master  is  liable  for  the  act  if  it  is  committed  in  the 
scope  and  course  of  the  servant's  employment,  and  in  furtherance  of 
the  master's  interests,  not  otherwise.  This  general  principle  has  been 
fully  discussed  and  applied  in  a  number  of  cases  by  this  Court.  Jackson 
V.  Tel,  Co,,  139  K  C,  347;  Pearce  v,  R.  R.,  124  N".  C,  83;  Sawyer  v, 
R.  R.,  142  ]Sr.  C,  7;  Roberts  v.  R.  R„  143  [N".  C,  179,  and  many  other 
cases  cited  in  the  notes  to  those  cases.  In  the  Jackson  case,  Mr.  Justice 
Walker  says:  "A  servant  is  acting  in  the  course  of  his  employment 
when  he  is  engaged  in  that  which  he  was  employed  to  do,  and  is  at  the 
time  about  his  master's  business.  He  is  not  acting  in  the  course  of  his 
employment  if  he  is  engaged  in  some  pursuit  of  his  own."  In  the 
Roberts  case,  Mr,  Justice  Hoke  says :  "The  test  is  not  whether  the  act 
was  done  while  Bradley  was  on  duty  or  engaged  in  his  duties;  but  was 
it  done  within  the  scope  of  his  employment,  and  in  the  prosecution  and 
furtherance  of  the  business  which  was  given  him  to  do?"  In  Mott  v. 
Ice  Co,,  73  'N,  Y.,  543,  cited  in  the  Roberts  case,  it  is  said:  'Tor  the 
acts  of  a  servant  in  the  general  scppe  of  his  employment,  while  engaged 
in  his  master's  business,  and  done  with  a  view  to  the  furtherance  of  that 
business  and  the  master's  interests,  the  latter  is  responsible,  whether  the 
act  be  done  negligently,  wantonly,  or  even  willfully.  The  quality  of 
the  act  does  not  excuse.  But  if  the  employee,  without  regard  to  his 
service,  or  to  accomplish  some  purpose  of  his  own,  act  maliciously  or 
wantonly,  the  employer  is  not  responsible." 

Applying  these  principles  to  the  admitted  facts,  it  seems  clear  that 
the  defendants  are  not  liable  for  the  acts  of  Walton.     He  was  not  acting 
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for  defendants  nor  within  the  scope  of  his  employment.  He  had  quit 
work  to  go  to  dinner,  and  was  blowing  off  the  dust  from  his  clothing  as 
was  usual  among  the  employees.  The  boy,  Eivenbark,  was  familiar  with 
this  process  and  asked  Walton  to  blow  the  dust  off  his  clothes.  Walton 
did  this,  and  when  the  boy  turned  his  back  Walton  forcibly  seized  him 
and  wantonly  and  recklessly  blew  the  air  through  the  boy's  rectum  into 
his  body  and  killed  him.  Upon  these  facts  Walton  was  guilty  of  man- 
slaughter, and  had  he  not  died,  doubtless  he  would  have  been  punished 
for  it.  In  no  view  can  he  be  said  to  have  been  acting  within  the  scope 
of  his  employment  or  in  the  service  of  the  defendant.  The  case  differs 
very  materially  from  Robinson  v.  Mfg,  Co,,  166  N".  C,  495.  In  that 
case  it  is  held  that  where  the  master  negligently  left  a  dangerous  ap- 
pUance  under  conditions  likely  to  inflict  an  injury  on  his  employee  while 
engaged  in  the  master's  work,  and  consequently  another  employee  is 
injured  who  has  not  been  instructed  as  to  its  dangerous  character,  the 
master  is  responsible  in  damages.  In  that  case  a  boy  of  14  was  em- 
ployed as  a  "doffer"  in  the  cotton  mill  at  Cherryville,  N.  C.  At  night, 
on  8  May,  1913,  while  engaged  in  doffing,  he  stooped  over  to  pick  up 
empty  bobbins,  whereupon  Tom  Carpenter,  a  youth  of  15  or  16  years, 
and  a  coemployee  in  the  same  mill,  slipped  up  behind  him  as  he  was 
in  a  stooped  position,  and,  placing  the  nozzle  of  a  rubber  hose  carrying 
compressed  air  at  a  pressure  of  120  pounds  to  the  square  inch  near  the 
rectum  of  the  plaintiff,  pressed  the  valve  on  the  end  of  the  nozzle,  and 
thus  released  the  compressed  air,  which  entered  the  rectum  with  force 
sufficient  to  cause  plaintiff  to  drop  to  the  floor  in  great  pain,  with  his 
intestines  and  lower  extremities  permanently  torn,  ruptured,  and  man- 
gled. The  said  compressed  air  was  generated  in  defendant's  mill,  and 
used  by  means  of  a  rubber  hose  and  nozzle  to  clean  the  machines  in 
the  mill. 

It  appeared  in  the  evidence  that  the  air  hose,  highly  charged  with 
compressed  air,  was  used  at  certain  intervals,  but  when  not  in  use  the 
hose  was  allowed  to  lie  upon  the  floor,  and  no  effort  was  made  to  guard 
or  confine  it.  It  was  attached  to  a  pipe  in  the  wall,  from  which  it  could 
be  readily  unscrewed  and  reattached  with  ease. 

The  decision  in  that  case  is  based  upon  the  well  known  doctrine  of 
leaving  dangerous  appliances  unguarded  and  around  loose  where  em- 
ployees not  acquainted  with  them  may  be  injured.  In  that  case  the  air 
hose  was  attached  to  the  compressed  air  pipes  and  all  that  was  necessary 
to  release  the  air  of  great  power  was  pressure  at  the  nozzle.  No  precau- 
tion whatever  had  been  taken  to  secure  the  proper  use  of  the  hose,  and 
it  was  picked  up  and  used  disastrously  by  two  boys.  In  that  case  Chief 
Justice  Clark  says:  "In  view  of  the  terrible  power  of  compressed  air, 
and  the  natural  tendency  of  hoys  at  the  age  of  these  to  use  a  dan- 
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gerous  implement  of  this  kind  without  taking  thought  of  the  damage 
which  might  be  inflicted,  the  duty  of  the  employer  to  give  the  plaintiff 
a  safe  place  to  work  required  that  the  hose  should  he  detached  when 
not  in  use/' 

In  the  case  at  bar  the  air  hose  was  disconnected  when  not  in  use,  and 
it  was  disconnected  at  the  time  of  this  occurrence.  Walton  picked  up 
the  air  hose  and  attached  it  by  screwing  it  to  the  pipe,  and  then  pro- 
ceeded to  use  it  in  cleaning  off  himself  and  the  other  workmen.  Before 
he  picked  it  up,  the  air  hose  was  in  a  place  of  safety  and  incapable  of 
injuring  any  one.  Then  again,  it  appears  that  both  Walton  and  young 
Rivenbark  were  familiar  with  the  use  of  the  air  hose,  and  that  it  was 
used  habitually  by  the  workmen  in  cleaning  their  clothes  when  they 
'Tcnocked  off."  This  is  not  a  case  where  a  dangerous  appliance  is  left 
in  a  dangerous  condition  and  liable  to  injure  some  one.  In  the  condi- 
tion in  which  the  hose  was  before  Walton  attached  it  to  the  air  pipe, 
it  was  absolutely  harmless.  The  cause  of  the  boy's  death  was  the  wanton 
and  reckless  conduct  of  Walton,  who  forcibly  injected  the  air  into  the 
boy's  body.  Walton  was  not  acting  in  the  scope  of  his  employment  or 
in  the  service  of  the  defendant.  A  case  very  similar  to  this,  and  sup- 
porting these  views,  is  Kirby  v,  R,  R.  (Ala.),  62  L.  R.  A.  (N".  S.),  386; 
Standard  Oil  Co,  v,  Anderson,  212  TJ.  S.,  215.  The  principle  is  very 
well  expressed  in  the  case  of  Evers  v.  Krouse,  66  L.  R.  S.,  592,  as  follows : 

"An  act  done  by  a  servant  while  engaged  in  the  work  of  his  master, 
but  entirely  disconnected  therefrom — done  not  as  a  means  or  for  the 
purpose  of  performing  that  work,  but  solely  for  the  accomplishment  of 
the  independent,  malicious,  or  mischievous  purpose  of  the  servant — ^is 
not  in  any  sense  the  act  of  the  master,  and  for  the  injuries  resulting  to 
a  third  person  from  such  an  act  the  servant  alone  is  responsible." 

In  Tarppen  v.  Weston  Co,,  L.  R.  A.,  1918,  E.  507,  it  is  held :  'Tinjury 
by  the  forcing  of  compressed  air  into  the  body  of  a  workman  engaged  in 
the  performance  of  his  duties,  by  fellow-employees  who  use  a  hose  upon 
him  in  a  spirit  of  fun,  does  not  arise  out  of  his  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act." 

In  Franciska  TomTcosha  v.  Pressed  Steel  Car  Co.,  Workmen's  Com- 
pensation Board  of  PennsJ^lvania,  page  1708,  in  a  case  of  the  sportive 
or  malicious  use  of  compressed  air,  and  one  very  like  the  case  at  bar,  it 
is  held :  "When  an  employee,  engaged  in  the  course  of  his  employment, 
temporarily  suspends  his  work  and  engages  in  play  or  sport,  and  while 
so  engaged  suffers  an  injury,  he  or  his  dependents  are  not  entitled  to 
compensation  for  disability  or  death  resulting  from  such  an  injury. 
Such  an  accidental  injury  is  not  'in  the  course  of  employment.' " 

In  cases  under  the  Workmen's  Compensation  Act,  the  English  courts 
have  uniformly  held  in  the  same  way. 
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The  following  authorities  sustain  our  position:  Fitzgerald  v,  Cla/rh 
iSon  (1908),  11  K.  B.,  796;  Barnes  v.  Colliery  Co.,  Ltd.  (1912),  A.  C; 
Herbert  v,  Foxe  &  Co.  (1916),  A.  C,  405  (this  case  is  also  reported 
Ann.  Cases,  1916,  D.  578) ;  Labatt  (2  ed.),  sec.  924-a,  note  9;  Ourley  v. 
Tower  Co.,  172  TS.  C,  690,  and  cases  cited. 

The  judgment  of  the  Superior  Court  is 

Affirmed. 


JOHN  W.  CRAWFORD,  Executor,  et  al.,  v.  R.  R.  ALLEN  et  al. 

(FUed  27  October,  1920.) 

Actions— Venue-— Estates — Contingeiit  Interests —  Sales —  Statutes —  Dis- 
missal. 

Where  lands  affected  with  contingent  interests  are  ordered  sold  by  the 
court  under  the  provisions  of  Rev.,  1590,  the  court  will  afford  a  complete 
remedy  in  the  proceeding  against  one  buying  under  its  decree,  upon 
motion  in  the  cause,  and  where  the  purchaser  does  not  comply  with 
the  terms  of  sale  upon  the  ground  of  defective  title,  an  independent  action, 
brought  in  a  different  county  to  compel  him  to  "do  so,  will  be  dismissed 
by  the  court  em  mero  nwtu,  and  the  independent  action,  having  been 
brought  in  another  county,  cannot  be  treated  as  a  motion  in  the  original 
cause.  This  is  especially  true  in  proceedings  of  this  character,  where 
the  court,  under  the  provisions  of  the  statute,  directs  the  investment  of 
the  funds.  Ch.  259,  Laws  1919.  SemblCy  under  the  facts  of  this  case 
the  purchaser  would  acquire  a  good  title  to  the  locus  in  quo  upon  paying 
the  purchase  price  as  the  law  directs. 

Appeal  by  defendants  from  Kerr,  J.,  at  chambers,  17  September, 
1920,  from  Wake. 

This  is  a  controversy  without  action  to  recover  the  purchase  price  of 
certain  lots  of  land  situate  in  Raleigh,  bought  by  the  defendant  Allen 
at  a  judicial  sale. 

There  was  judgment  in  favor  of  the  plaintiffs,  and  the  defendants 
excepted  and  appealed. 

Robert  C.  Strong  for  plaintiff. 

J.  S.  Manning  and  Little  &  Barnes  for  defendant. 

Allen,  J.  This  is  a  controversy  without  action  in  the  Superior 
Court  of  Wake  County  to  recover  the  amount  bid  by  the  defendant 
Allen  for  two  lots  situate  in  the  city  of  Raleigh. 

The  bid  was  made  in  a  proceeding  in  Harnett  County  under  section 
1590  of  the  Revisal,  which  authorizes  a  sale  of  contingent  interests  in 
land,  and  the  proceeding  in  which  the  sale  was  made  is  now  pending 
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in  the  Superior  Court  of  Harnett,  the  last  clause  in  the  decree  accepting 
the  bid  being,  "and  this  cause  is  retained  for  further  order." 

Under  these  conditions  it  is  clear  that  the  present  proceeding  cannot 
be  maintained,  if  the  same  relief  can  be  had  in  the  proceeding  in  Harnett 
County  as  "Numerous  adjudications  have  established  the  general  propo- 
sition that  where  relief  can  be  had  in  a  pending  cause,  it  must  be  there 
sought.  Murrill  t\  Murrill,  84  N.  C,  182,  and  many  other  cases." 
Hudson  V,  Coble,  97  N".  C,  263. 

The  BjUthorities  are  also  uniform  that  a  court  of  general  jurisdiction, 
ordering  a  sale  of  land,  can  and  will  afford  a  complete  remedy  in  the 
proceeding  against  one  buying  under  its  decree. 

In  Marsh  v,  Nimocks,  122  N.  C,  478,  in  which  an  independent  action 
was  brought  to  recover  the  price  bid  at  a  judicial  sale,  the  Court  says: 
"The  action  must  be  dismissed.  In  a  proceeding  to  sell  land  for  assets 
the  court  of  equity  has  all  the  powers  necessary  to  accomplish  its  pur- 
pose, and  when  relief  can  be  given  in  the  pending  action  it  must  be  done 
by  a  motion  in  the  cause,  and  not  by  an  independent  action.  The  latter 
is  allowed  only  where  the  matter  has  been  closed  by  a  final  judgment. 
If  the  purchaser  fails  to  comply  with  his  bid,  the  remedy  is  by  motion 
in  the  cause  to  show  cause,  etc.,  and  if  this  mode  be  not  pursued,  and  a 
new  action  is  brought,  the  court  ex  mero  motu  will  dismiss  it.  This 
course  is  adopted  to  avoid  the  multiplicity  of  suits,  avoid  delay,  and  save 
costs.  Hudson  v.  CohJe,  97  X.  C,  260;  Petillo  ex  parte,  80  N.  C,  50; 
Mason  v.  Miles,  63  'N.  C,  564,  and  numerous  cases  cited  in  them." 

This  case  was  approved  in  Woolen  v.  Cunningham,  171  N".  C,  126, 
the  Court  declaring  in  the  latter  case  that,  ^When  the  bid  is  accepted, 
whether  it  was  made  at  public  or  private  sale,  the  court  has  jurisdiction 
over  the  purchaser  for  the  purpose  of  enforcing  compliance  with  it." 

It  is  of  special  importance  that  this  principle  be  observed  in  the  sale 
of  contingent  interests  in  land  as  the  court  approving  the  sale  is,  under 
certain  conditions,  required  to  compel  the  officer  receiving  the  purchase- 
money  to  give  bond  (ch.  259,  Laws  1919),  and,  "The  decree  must  provide 
for  the  investment  of  the  fund  in  such  way  as  the  court  may  deem  best 
for  the  protection  of  all  persons  who  have  or  may  have  remote  or  con- 
tingent interests"  {Smith  v.  Witter,  174  TsT.  C,  620),  and  these  duties 
cannot  be  properly  or  orderly  performed  if  the  purchase-money  is  under 
the  control  of  a  court  of  another  county. 

This  proceeding,  'Tiaving  been  brought  in  another  county,  cannot  be 
treated  as  a  motion  in  the  cause"  (Rosenthal  v.  Robertson,  114  N.  C, 
597),  and  as  it  plainly  appears  that  the  plaintiffs,  have  a  complete 
remedy  in  the  proceeding  in  Harnett  County,  it  must  be  dismissed. 

If  the  question  was  properly  presented  for  decision,  we  would  hold 
the  title  of  the  purchaser  to  be  good  upon  the  payment  of  the  purchase 
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price  into  court,  or  to  an  officer  authorized  to  receive  it,  as  it  appears 
that  all  persons  having  an  interest  in  the  land,  vested  or  contingent,  are 
parties  to  the  proceeding  in  Harnett  County,  and  are  bound  by  the 
decree,  and  "So  far  as  the  purchaser  is  concerned,  the  statute  having 
given  the  power  of  sale,  and  all  the  parties  in  interest  being  before  the 
court,  there  is  no  reason  why  a  good  title  cannot  be  conveyed  to  him 
and  he  is  in  no  way  charged  with  the  duty  of  seeing  that  the  purchase- 
money  is  properly  distributed.  When  a  purchaser  has  paid  his  bid  into 
court,  or  to  the  officers  duly  authorized  to  receive  it,  he  is  quit  of  all 
further  obligation  concerning  it."  Pendleton  v,  Williams,  176  N.  C, 
254,  approved  in  Dawson  v.  Wood,  177  N".  C,  164. 

It  would  have  been  advisable  to  institute  the  proceedings  for  sale  of 
the  contingent  interests  in  Wake  County,  where  the  land  is  situate,  but 
this  does  not  affect  the  title,  as  jurisdiction  is  conferred  by  the  statute 
upon  the  Superior  Court  for  the  sale  of  such  interests  and  no  objection 
has  been  made  to  the  hearing  in  Harnett  County. 

This  controversy  without  action  is 

Dismissed. 


E.  L.  THOMPSON  v.  P.  C.  CLAPP  et  al. 

(Filed  27  October,  1920.) 

Contracts,  Written — ^Evidence— Parol  Evidence— Rebuttal —  Equity —  Es- 
toppel in  Pais. 

Parol  evidence  is  admissible,  in  defense  to  an  action  for  specific  per- 
formance of  a  written  contract  to  convey  land,  that  after  the  execution  of 
the  contract  sued  on,  the  parties  had  agreed  that  a  survey  of  the  lands 
should  be  made  in  two  weeks,  and  the  purchase-money  then  paid,  and  in 
default  thereof  the  plaintiff  should  lose  .all  his  rights,  under  the  principles 
that  parties  to  a  written  contract  may  rescind  it  by  parol  or  abandon  it 
by  matters  in  pais;  and  that,  in  equity,  such  testimony  may  rebut,  but  not 
raise  a  suit  for  specific  performance. 

Appeal  by  defendant  from  Calvert,  J.,  at  May  Term,  1920,  of 
Alamance. 

This  is  an  action  for  specific  performance  of  a  contract  to  convey  land 
made  13  April,  1915.  The  defendant  admitted  the  execution  of  the 
contract  sued  upon,  but  alleged  a  parol  agreement  on  17  April,  1915, 
that  the  survey  of  the  property  required  by  the  contract  should  be  made 
within  two  weeks,  and  the  purchase  money  was  then  to  be  paid,  but  that 
in  default  of  the  survey  being  made  within  two  weeks  the  plaintiff  was 
to  forfeit  all  rights. 
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The  agreement  to  convey  within  two  weeks  was  not  complied  with  by 
the  plaintiff,  and  the  defendant  notified  him  that  the  contract  was  no 
longer  binding  on  the  defendant,  and  on  1  May,  1915,  returned  to  the 
plaintiff  the  $25  which  he  had  paid  at  the  time  the  original  contract 
was  made. 

The  defendant  excepted:  (1)  Because  the  court  refused  to  let  the 
defendant  offer  evidence  to  show  the  abandonment  of  the  contract. 
(2)  The  refusal  of  the  court  to  let  the  plaintiff  answer  the  question,  *TDid 
you  not  agree  that  if  the  survey  was  not  made  within  two  weeks  that 
the  sale  should  be  considered  off?"  (3)  That  the  court  refused  to  allow 
the  defendant  to  prove  by  parol  the  abandonment  of  the  contract.  (4) 
For  refusal  of  the  court  to  instruct  the  jury  that  "Plaintiff  had  no  right 
under  the  contract  set  out  in  the  complaint  to  demand  of  the  defendant 
the  conveyance  of  the  land  until  the  survey  had  been  inade,  and  it  being 
admitted  by  the  plaintiff  that  no  such  survey  of  said  land  had  ever  been 
made,  the  jury  should  answer  the  first  and  second  issues  ^No.' " 

Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 

Long  &  Long  and  Parker  &  Long  for  plaintiff, 
W,  H,  Carroll  and  R,  C,  Strudwick  for  defendant. 

Clark,  C.  J.  In  May  v.  Getty,  140  N".  C,  310,  the  Court  held,  citing 
many  authorities,  that  parties  to  a  written  contract  may  by  parol  re- 
scind, or  by  matters  in  'pais  abandon  the  same. 

In  Rudisill  v.  Whitener,  149  X.  C,  439,  the  Court  held  that  the 
enforcement  of  specific  performance,  being  an  equitable  matter,  it  is 
always  admissible  to  show  any  good  reason  why  specific  performance 
should  not  be  decreed.  The  matters  here  offered  were  competent  for  that 
purpose,  and  could  have  been  shown  by  parol. 

It  was  also  error  to  refuse  to  permit  the  plaintiff  to  answer  the  ques- 
tion :  "Did  you  not  agree  that  if  the  survey  was  not  made  within  two 
weeks  that  the  sale  should  be  considered  off?"  In  Holden  v,  Purefoy, 
108  N^.  C,  167,  the  Court  said :  "It  has  long  been  settled  that  a  parol 
waiver  of  a  written  contract  under  the  statute  of  frauds,  amounting  to 
a  complete  abandonment,  and  clearly  proved,  will  bar  specific  per- 
formance." 

In  Herren  v.  Rich,  95  W.  C,  500,  which  was  an  action  for  specific 
performance  on  a  contract  very  similar  to  this  case,  it  was  held  that 
although  the  contract  was  under  seal,  parol  evidence  was  permissible 
to  show  any  good  reason  why  the  equitable  relief  prayed  for  should  not 
be  granted.     There  are  many  authorities  to  the  same  effect. 

It  is  a  principle  of  equity  that  parol  testimony  is  permissible  to  rebut, 
but  not  to  raise  an  action  for  specific  performance.     "While  parol  testi- 
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mony  is  not  admissible  for  the  party  seeking  specific  performance  to 
vary  or  add  to  the  terms  of  a  written  contract,  it  is  always  admissible 
in  behalf  of  a  defendant  resisting  it."  Mayer  v.  Adrian,  77  N.  C,  91, 
and  cases  there  cited,  and  citations  thereto  in  the  Anno.  Ed.  The  au- 
thorities to  this  effect  are  numerous. 

The  evidence  excluded  should  have  been  admitted.  Its  weight  and 
the  effect  to  be  given  to  it  was  a  matter  for  the  jury.  The  motion  of 
nonsuit  was  properly  refused,  but  for  the  reasons  above  given  there 
must  be  a 

New  trial. 


TOWN  OF  LUMBERTON  v.  S.  A.  BRANCH  and  Wite. 

(Filed  27  October,  1920.) 

1.  Municipal  Corporations — Cities  and  Towns— Streets  and  Sidewalks — 

Dedication-— Bnrden  of  Proof. 

Where  the  defendant  is  in  possession  of  a  strip  of  land,  claimed  by 
plaintiff  to  be  a  public  street  of  the  town,  for  the  use  of  lots  he  owns 
therein,  the  burden  of  proof  is  on  him  to  show  his  title  to  the  locus  in  quo, 
otherwise  he  must  fail  in  his  action. 

2.  Honicipal  Corporations— Cities  and  Towns — ^Maps — Plats — Statutes- 

Dedication. 

Where  the  original  owner  of  lands  plats  them  into  streets  and  lots  and 
conveys  them  to  another  to  be  sold  by  lottery,  and  lots  are  •  accordingly 
sold  with  reference  to  the  plat,  and  under  a  private  act  of  the  Legislature 
a  town  was  incorporated  of  the  lands  so  sold,  it  is  a  dedication  of  the 
streets  and  public  ways,  appearing  on  the  plat,  to  the  use  of  the  public. 

8.  Same— Bvidence. 

Where  the  plaintiff  claims  that  the  defendant  is  occupying  lands  in 
an  incorporated  town  dedicated  and  accepted  for  the  use  of  a  public 
street,  an  old  plat  found  by  a  clerk  of  the  Superior  Court  of  the  county, 
among  the  records  of  his  office,  etc.,  is  not  sufficient  evidence  of  title  when 
it  appears  that  the  defendant  had  been  from  the  first  in  adverse  peaceful 
possession  of  the  locus  in  quo,  and  that  the  street  in  question  was  only 
Indicated  as  running  in  the  direction  of  the  plaintiff's  land,  and  the  plat 
was  torn  out  so  that  it  did  not  show  thereon  that  it  reached  It,  etc. 

4.  Municipal  Corporations — Cities  and  Towns — Streets — ^Adverse  Posses- 
sion— ^Limitation  of  Actions. 

Prior  to  the  act  of  1891  (Rev.,  389),  sufficient  adverse  possession  would 
ripen  the  title  to  a  street  by  its  citizen  against  a  municipal  corporation. 

Appeal  by  plaintiff  from  Allen,  J,,  at  the  February  Term,  1920,  of 

EOBESON. 
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This  is  an  action  to  recover  a  lot  of  land  and  to  remove  obstructions 
therefrom,  which  the.plaintiflF  alleges  is  a  public  street  in  the  town  of 
Lumberton. 

The  defendant  is  in  possession  of  the  land  and  claims  to  be  the  owner 
thereof. 

The  plaintiff  offered  in  evidence  a  grant  to  John  Wilson,  of  date  29 
April,  1768,  covering  the  land  in  dispute. 

John  Wilson  conceived  the  idea  of  giving  a  part  of  this  land  as  a 
county-seat  and  town  site  and  of  selling  lots  by  lottery.  He  thereupon 
had  a  survey  made,  and  a  plat  on  which  there  were  certain  blocks  and 
lots  and  streets,  the  lots  being  numbered,  and  he  then  executed  a  deed 
to  William  Tatum  and  four  others  conveying  the  land  covered  by  the 
plat,  and  authorizing  the  grantees  to  conduct  the  sale  of  the  lots  by 
lottery,  which  was  done. 

The  deed  to  Tatum  and  others  is  dated  14  August,  1787,  and  thereafter 
by  Private  Act  of  1798  the  town  of  Lumberton  was  incorporated,  the 
conveyance  by  Wilson,  the  platting  and  sale  of  the  lands  being  recited 
in  the  act,  and  it  was  enacted  that  the  said  land  so  laid  off  be  established 
a  town  and  town  common  agreeable  to  the  scheme  and  plan  thereof  by 
the  name  of  Lumberton. 

The  plaintiff  also  introduced  a  plat  which  it  claimed  to  be  the  original, 
accompanying  the  deed  to  Tatum  and  others  imder  which  the  lottery 
was  held. 

There  was  very  little  if  any  evidence  of  possession  or  use  of  the  street 
by  the  plaintiff,  but  the  defendant  introduced  evidence  showing  that 
he,  and  those  under  whom  he  claimed,  had  been  in  the  adverse  possession 
of  the  land  since  1867. 

The  following  issue  was  submitted  to  the  jury : 

"1.  Is  the  plaintiff  the  owner  of  the  lands  in  controversy  and  entitled 
to  the  immediate  possession  of  the  same?" 

This  issue  was  answered  in  favor  of  the  defendant,  under  the  instruc- 
tion of  the  Court,  to  which  the  plaintiff  excepted. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Woodberry  Lennon  for  plaintiff, 

McLean,  Varser,  McLean  &  Stacy  and  Mclntyre,  Lawrence  &  Proctor 
for  defendant. 

Allen,  J.  The  burden  was  on  the  plaintiff  to  show  that  the  land  in 
controversy,  and  now  in  possession  of  the  defendant,  is  a  public  street 
of  Lumberton,  and  if  it  has  failed  to  do  so  the  action  must  fail. 

The  introduction  of  the  grant  to  Wilson,  and  of  the  deed  from  Wilson 
to  Tatum  and  others  for  sale  by  lottery,  with  evidence  that  the  two 
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papers  covered  the  locus  in  quo,  carried  the  legal  title  to  Tatum  and 
others,  and  as  lots  were  sold  with  reference  to  a  plat  this  would  be  a 
dedication  of  the  streets  and  public  ways,  appearing  on  the  plat,  to  the 
use  of  the  public. 

It  was  therefore  necessary  for  the  plaintiff  to  identify  the  plat  under 
which  lots  were  sold,  and  to  show  that  the  land  in  controversy  was  repre- 
sented thereon  as  a  street. 

The  evidence  of  identification  of  the  plat  relied  on  as  the  original 
may  be  sufficient  to  be  submitted  to  a  jury,  but  it  is  largely  conjectural. 

C.  B.  Townsend  testified :  "I  went  in  as  clerk  of  the  court  of  Robeson 
County  in  1879,  and  served  about  sixteen  years.  In  going  through  some 
old  dilapidated  records  and  straightening  up  things  after  I  got  in,  I 
found  something  that  I  suppose  was  this  map  you  hand  me,  only  it  was 
folded  and  wrapped  up  in  newspapers,  and  it  had  the  original  lottery 
tickets.  It  was  a  map  just  like  this  here  with  these  names  on  it,  and  I 
concluded  this  is  the  same  thing.  Of  course  it  has  been  smoothed  out 
since  then.  It  was  similar  to  this,  and  folded  up  in  a  dilapidated  condi- 
tion in  faded  piece  of  newspaper  and  in  a  cupboard  arrangement  in 
there,  and  had  the  original  lottery  tickets.  It  attracted  my  attention 
because  it  was  unique  for  me  to  see  something  of  that  sort  wrapped  up 
in  a  little  package,  and  had  something  about  drawing  lots  in  the  town 
of  Lumberton,  and  something  similar  to  that,  which  I  take  to  be  the 
same  thing.  That  was  some  time  in  1879.  They  were  supposed  to  be 
lottery  tickets;  they  had  names  of  lottery  tickets  and  said  'drawing  of 
town  lots  in  the  town  of  Lumberton,'  and  they  were  pinned  together 
and  kind  o'  tied  up,  little  bits  of  paper,  numbers  on  them.  And 
the  map  was  similar  to  this  one,  and  I  take  it  to  be  the  same.  Looks 
very  much  like  the  map  I  found ;  I  concluded  it  was.  It  was  folded  up 
and  in  a  dilapidated  condition,  wrapped  up  in  old  faded  newspaper." 

It  will  be  noted  that  the  original  plat  was  folded,  wrapped  in  news- 
papers, and  had  lottery  tickets  with  it,  while  the  one  offered  in  evidence 
was  "smoothed  out,"  had  no  newspaper  or  lottery  tickets  with  it,  and 
the  most  the  witness  can  say  of  it  is  he  supposes  it  is  the  original. 

Assuming,  however,  that  it  has  been  identified,  what  does  it  show? 

It  is  divided  into  blocks,  consisting  of  four  lots  each,  except  a  few 
irregular  blocks,  and  the  lots  are  numbered  from  1  to  131.  The  outer 
boundary  of  these  blocks  does  not  include  the  land  in  controversy,  which 
is  adjacent  to  lots  116  and  129,  which  are  south  of  lots  115  and  128,  the 
four  lots  composing  one  block. 

Streets  are  laid  off  on  the  plat,  those  running  east  and  west  being 
numbered  from  1  to  11,  and  the  street  north  of  the  block  described  above 
is  First  Street,  leaving  the  block  between  the  street  and  the  disputed 
land. 
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The  dispute  is  not  called  a  street  on  the  plat,  nor  is  there  any  line 
within  three  blocks  indicating  a  purpose  to  leave  an  open  space  for  the 
use  of  the  public. 

The  town  of  Lumbertou  has  not  opened  and  improved  it  for  street 
purposes,  although  the  plat  is  one  hundred  and  thirty-three  years  old, 
and  it  would  be  difficult  to  do  so  on  account  of  natural  conditions. 

The  only  circumstance  favorable  to  the  plaintiff  is  that  the  old  plat 
is  worn  away  on  the  edges,  and  on  its  eastern  side  there  is  a  line  running 
a  short  distance,  and  then  disappearing  where  a  part  of  the  plat  is  gone, 
which  might  have  extended  originally  across  the  plat  so  as  to  indicate 
a  street  covering  the  dispute. 

There  is  no  evidence  outside  of  the  plat  to  strengthen  this  suggestion, 
and  it  is  weakened  by  the  fact  that  there  is  a  line  in  another  part  of 
the  plat  which  does  not  extend  across  it,  and  by  the  failure  of  the  plain- 
tiff to  use  and  occupy  the  disputed  territory  as  a  street,  and  in  our 
opinion  a  line,  which  may  have  existed  on  a  plat  supposed  to  be  the 
original  is  too  indefinite  to  establish  the  dedication  of  a  street,  and  that 
his  Honor  was  correct  in  holding  against  the  plaintiff  on  its  own  title. 

There  is  also  very  little,  if  any,  dispute  that  the  defendant  and  those 
under  whom  he  claims  have  been  in  the  adverse  possession  of  the  land 
since  1867  under  deeds,  and  it  is  settled  in  Threadgill  v.  Wadesboro, 
170  W.  C,  643,  in  which  the  authorities  relied  on  by  the  plaintiff  are 
reviewed,  that  title  to  land  could  be  acquired  against  a  municipal  corpo- 
ration prior  to  the  act  of  1891  (Rev.,  389),  by  adverse  possession. 

If  not,  why  pass  the  act? 

No  error. 


CIVIL   HAYES   V.   WILLIAMSONBROWN   LUMBER   COMPANY. 

(Filed  4  November,  1920.) 

1.  Deeds    and    Conveyances — Adverse    Possession — ^Presumptions— -Outer 
Boundaries— Boundaries— Title. 

When,  in  an  action  of  trespass  quare  clausum  fregit,  the  plaintiff's  evi- 
dence tends  to  show  that  he  and  those  under  whom  he  claims,  have  been 
in  sufficient  adverse  possession  of  a  part  of  the  locus  in  quo  under  a  paper 
chain  of  title  antedating  that  set  up  by  the  defendant,  an  adjoining  owner, 
who  had  about  two  years  prior  to  the  commencement  of  the  action  entered 
upon  the  lands  and  had  cut  timber  therefrom,  claiming  that  the  plalntlflTs 
deed  did  not  cover  it,  and  the  evidence  thereon  is  conflicting :  Held,  an  in- 
struction is  correct,  that  the  rights  of  the  parties  depended  largely  on 
whether  the  boundaries  of  plaintiff's  deed,  by  correct  location,  covered  the 
land  In  dispute,  under  the  principle  that  when  one  enters  possession  of  a 
part  of  the  lands  within  the  boundaries  of  his  deed,  claiming  the  ownership 
of  the  whole,  there  being  no  adverse  occupation  of  any  part,  the  force  and 
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effect  of  such  occupation  will  be  extended  to  the  outer  boundaries  of  his 
deed,  and  his  sufficient  adverse  possession  will  ripen  his  title  to  the  whole. 
Rau  V.  Anders y  164  N.  C,  311,  cited  and  applied. 

2.  Same— Trespass-— Wrongdoei>—]jappage. 

The  principle  that  extends  the  possession  of  one  entering  a  part  of  the 
lands  within  the  boundaries  of  his  deed,  or  to  the  outer  boundaries  therein 
given,  is  not  affected  by  the  fact  of  a  casual  entry  of  a  wrongdoer,  nor  by 
a  lapp^ge  created  merely  by  a  line  of  deeds  covering  the  land,  without 
more,  when  the  opposing  deeds  do  not  contain  the  true  title.  Currie  v. 
OUchrist,  147  N.  C,  648,  cited  and  applied. 

Civil  action  of  trespass  quare  clausum  fregit,  tried  before  Allen,  J., 

and  a  jury,  at  August  Term,  1919,  of  Columbus. 
On  issues  joined,  the  jury  rendered  the  following  verdict: 
"1.  Is  the  plaintiff  the  owner  of  the  land  in  dispute  ?    Answer :  TTes.' 
"2.  Did  the  defendant  wrongfully  and  unlawfully  enter  upon  said 

lands  and  cut  and  remove  the  timber  therefrom,  as  alleged?    Answer: 

Tes.' 
"3.  What  damage,  if  any,  is  the  plaintiff  entitled  to  recover  of  the 

defendant?     Answer:  '$156.25,  interest  to  be  added.'" 
Judgment  on  the  verdict  for  plaintiff,  and  defendant  excepted  and 

appealed.* 

Schulken,  Love  &  SchulJcen  and  Donald  McRackan  for  plaintijf, 
L.  V.  Grady  and  H,  L.  Lyon  for  defendant, 

Hoke,  J.  On  the  trial  plaintiff  offered  in  evidence  a  line  of  deeds, 
beginning  in  1829,  the  last  one  purporting  to  convey  the  property  to 
Sallie  Hayes  in  1872.  There  was  also  testimony  on  the  part  of  plaintiff 
tending  to  show  that  Sallie  Hayes  died  in  1880;  that  plaintiff  was  her 
child  and  heir  at  law,  or  one  of  them,  and  that  she  and  those  under  whom 
she  claims  had  been  in  the  actual  occupation  of  the  land,  asserting  owner- 
ship under  these  deeds,  having  known  and  visible  lines  and  boundaries, 
and  including  the  locus  in  quo  for  forty-nine  or  fifty  years ;  that  about 
two  years  before  action  instituted,  defendant  company  had  entered  on 
forty  or  fifty  acres  of  the  land  and  wrongfully  cut  the  timber  therefrom, 
amounting  to  about  one  hundred  thousand  feet,  etc. 

Defendant  put  on  evidence  a  deed  from  J.  B.  Williamson  to  the  com- 
pany, dated  in  1907,  for  a  large  tract  of  land,  also  a  deed  from  the 
sheriff  of  the  county  to  said  Williamson,  dated  in  1904,  purporting  to 
convey  the  same  tract  pursuant  to  a  tax  sale  in  which  the  land  therein 
conveyed  was  sold  for  taxes  as  the  property  of  Abram  Vann,  and  deeds 
therefor  to  this  Abram  Vann,  dated  in  1854  and  1855,  and  offered  testi- 
mony tending  to  show  that  plaintiff's  deeds  did  not  cover  the  land  in 
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controversy,  but  that  same  was  in  the  deeds  held  by  defendant;  and 
further,  that  the  amount  of  timber  cut  was  not  near  so  great  as  plaintiff 
claimed. 

Upon  this,  the  opposing  evidence  of  the  parties,  his  Honor,  in  sub- 
stance, charged  the  jury,  among  other  things,  in  reference  to  the  claim 
of  ownership  and  possession  of  property  on  the  part  of  plaintiff,  that 
when  one  entered  and  occupied  a  tract  of  land,  asserting  ownership  under 
deeds  having  known  and  visible  lines  and  boundaries,  the  law  would 
ordinarily  extend  the  force  and  effect  of  his  possession  to  the  outer 
boundaries  of  his  claim  as  set  forth  in  his  deeds,  and  on  the  facts  in 
evidence,  if  accepted  by  the  jury^  the  determination  of  the  rights  of  the 
parties  would  depend  largely  on  whether  the  boundaries  of  plaintiff's 
deeds  by  correct  location  covered  the  land  in  dispute.  This  ruling  of 
the  court  is  in  accord  with  our  decisions  on  the  subject,  and  under  it 
the  jury,  accepting  plaintiff's  version  of  the  controversy,  have  rendered 
a  verdict  in  her  favor,  and  we  find  no  valid  reason  fer  disturbing  the 
results  of  the  trial.  Ray  v.  Anders,  164  IN".  C,  311-313 ;  SiniTnons  v.  Box 
Co.,  153  W.  C,  257;  Currie  v.  Gilchrist,  147  N.  C,  648;  McLean  v. 
Smith,  106  N.  C.,  172;  Bijnum  v.  Thompson,  25  K  C,  578;  Osborne  v, 
Ballew,  34  N.  C,  373 ;  Myrick  i\  Bishop,  8  IS".  C,  485. 

In  Ray  v,  Anders  the  principle  is  stated  as  follows :  "It  is  fhe  estab- 
lished principle  in  this  State  that  when  one  enters  on  a  tract  of  land 
under  a  deed  having  known  and  visible  lines  and  boundaries,  and  occu- 
pies any  portion  of  the  tract,  asserting  ownership  of  the  whole,  there 
being  no  adverse  occupation  of  any  part,  the  force  and  effect  of  such 
occupation  will  be  extended  to  the  outer  boundaries  of  his  deed,  and  if 
exclusive  and  continuous  for  seven  consecutive  years,  the  title  being  out 
of  the  State,  such  possession  will  ripen  into  an  unimpeachable  title  to 
the  entire  tract.  Simmons  v.  Box  Co.,  153  N".  C,  257;  Currie  v.  Gil- 
christ, 147  'N.  C,  648." 

These  and  other  cases  hold  further  that  the  operation  of  the  principle 
is  not  interfered  with  by  the  casual  entry  of  a  mere  wrongdoer,  nor  by 
a  lappage  created  merely  by  a  line  of  deeds  covering  the  land  without 
more,  unless  these  opposing  deeds  contain  the  true  title.  Thus,  in 
Simmons  v.  Box  Co.,  supra,  it  was  held,  among  other  things :  "That  one 
in  the  exclusive  possession  of  a  tract  of  land  can  maintain  trespass  quare 
clausum  fregit  against  the  casual  entry  of  a  mere  wrongdoer  even  before 
his  title  matures,"  and  further,  "That  the  principle  of  constructive  pos- 
session operates  only  in  favor  of  the  true  title,  and  the  force  and  effect 
of  an  actual  and  exclusive  occupation  of  land  is  not  interrupted  or 
impaired  because  of  a  deed  of  some  adjoining  claimant  under  an  inferior 
title  extending  its  description  so  as  to  overlap  the  lands  thus  held." 
And  the  well  considered  case  of  Currie  v.  Gilchrist,  supra,  is  in  full 
approval  of  these  positions. 
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Under  these  principles  correctly  laid  down  by  the  court,  the  jury,  as 
stated,  have  established  plaintiff's  title  and  right  of  possession  to  the 
outer  boundaries  of  her  deed,  covering  the  land  in  dispute,  and  this  being 
true,  the  question  of  whether  plaintiff  had  been  seen  in  the  actual  physi- 
cal possession  of  that  portion  of  her  property,  that  being  a  question 
excluded  by  his  Honor  becomes  immaterial. 

We  find  no  error  in  the  trial  of  the  cause,  and  judgment  for  plaintiff 
is  aflirmed. 

N'o  error. 


C.  C.  HAGGARD  v.  J.  H.  MITCHELL. 
(Filed  4  November,  1920.) 

1.  Municdpal    Corporations — Cities    and    Towns —  Streets —  Maps —  Ease* 

ments — Actions. 

The  purchaser  of  a  lot  abutting  on  an  open  space  shown  on  a  plat,  lay- 
ing off  the  lands  of  the  owner  into  streets,  etc.,  may  maintain  an  action 
in  protection  of  his  proprietary  rights  in  the  open  space,  by  showing  that 
he  had  purchased  with  reference  to  the  map  under  assurance  by  the  owner 
that  such  space  should  be  left  open  for  the  use  and  benefit  of  his  own  lot, 
and  of  those  similarly  situated,  and  the  remedy,  on  pertinent  findings,  by 
injunction,  mandatory  or  otherwise,  is  open  to  him. 

2.  Same — ^Dedications — ^Limitations  of  Actions — Adverse  Possession. 

Where  an  action  involves  the  issues  as  to  whether  the  plaintiff  had  the 
right  to  the  use  of  an  open  space  abutting  his  property  by  dedication  of 
the  original  owner,  in  dividing  his  lands  into  streets,  parks,  etc.,  and 
selling  the  lots  with  reference  to  the  plat,  etc.,  or  by  adverse  user  by  the 
public  for  twenty  years,  on  a  verdict  of  both  of  these  issues  in  the  affirma- 
tive, the  result  of  the  trial  will  not  be  disturbed  unless  the  defendant  can 
show  error  both  on  the  finding  of  a  dedication  and  of  adverse  user  for 
twenty  years  on  the  part  of  the  public. 

8.  Instmctions — Appeal  and  Error— Harmless  Error. 

The  charge  of  the  court  to  the  jury  should  be  construed  as  a  whole  in 
the  same  connected  way  as  it  was  given,  with  the  presumption  that  the 
jury  has  not  overlooked  any  portion  of  it,  and  when,  so  construed,  it 
presents  the  law  fairly  and  clearly,  the  judgment  will  not  be  reversed 
because  some  portion  might  be  regarded  as  erroneous. 

4.  Municipal    Corporations —  Cities    and    Towns —  Dedication —  Streets — 
Easements — ^Acceptance — Instructions. 

Where  there  is  evidence  to  support  the  charge  of  the  court  to  the  jury, 
in  effect,  that  the  original  owner  of  lands  platted  it  into  streets,  open 
spaces,  etc.,  and  sold  the  lots  with  reference  to  the  map  and  under  assur- 
ance that  these  streets  and  spaces  were  to  be  left  open  for  the  use  of  the 
purchasers,  with  the  intent  to  so  dedicate  them,  and  a  purchaser  of  a  lot 
abutting  on  one  of  these  open  spaces  bought  upon  such  assurances  and 
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with  reference  to  the  map :  Held,  on  a  verdict  of  the  jury  in  the  afltena- 
tlve,  and  under  a  correct  charge  to  the  jury,  when  construed  as  a  whole, 
an  irrevocable  dedication  of  the  disputed  open  space  is  established  so  far 
as  the  seller  is  concerned,  whether  the  general  public  has  accepted  and 
acted  upon  it  or  otherwise. 

5.  Municipal    Corporations — Cities    and    Town&— Streets — ^Public    User — 

Limitations  of  Actions— -Adverse  Possession. 

An  easement  in  an  open  space  on  a  street  may  be  acquired  through  open, 
uninterrupted,  or  continuous  occupation  and  enjoyment  adversely  to  the 
original  owner  by  the  public  for  twenty  years,  when  the  occupation  is  so 
general  and  of  such  a  kind  as  to  permit  the  inference,  and  apprize  the 
owner,  that  the  public  has  assumed  control  of  his  property  and  is  exer- 
cising it  as  a  matter  of  right.  Kennedy  v.  Williama,  87  N.  C,  6,  cited, 
distinguished,  and  applied. 

6.  Same— Evidence— Nonsuit— Trials. 

Evidence,  in  this  case  that  the  plaintiff  bought  a  lot  of  defendant  shown 
by  him,  or  his  agent,  on  a  map  made  for  the  purpose  of  jsale  and  with 
reference  to  the  plat,  and  upon  assurance  that  a  space  left  open  thereon 
should  be  kept  open  for  the  public  use ;  that  for  twenty  years  or  more  the 
public  had  continuously  used  it,  with  evidence  of  ownership  by  the  munici- 
pal authorities,  etc.,  is  Held  sufficient  upon  the  issue  as  to  whether  the 
locus  in  quo  had  been  in  public  use,  occupation  and  enjoyment  as  a  matter 
of  right,  for  more  than  twenty  years,  and  to  sustain  a  judgment  in  plain- 
tiff's favor  upon  an  affirmative  finding  on  that  issue. 

Brown,  J.,  dissenting;  Allen,  J.,  concurring  in  the  dissenting  opinion. 

Civil  action,  tried  before  Devin,  J,,  and  a  jury,  at  April  Term,  1920, 
of  Hertford. 

The  action  is  instituted  by  C.  C.  Haggard,  present  owner  of  a  store 
abutting  on  a  street  and  open  triangular  space  in  the  town  of  Ahoskie 
on  the  western  side  of  the  present  Atlantic  Coast  Line,  formerly  the 
Norfolk  and  Carolina  Railroad,  to  restrain  the  defendant,  J.  H.  Mitchell, 
from  fencing  up  said  space,  and  otherwise  interfering  with  the  use  of 
same  on  part  of  plaintiff  and  general  public.  There  were  facts  on  evi- 
dence tending  to  show  that  prior  to  1893,  defendant,  J.  H.  Mitchell,  and 
his  brother,  J.  A.,  subject  to  a  life  estate  in  their  father.  Col.  Gkorge 
Mitchell,  owned  a  tract  of  land  in  the  vicinity  where  the  town  of  Ahoskie 
now  stands;  that  the  Atlantic  Coast  Line  Railroad,  then  the  Norfolk 
and  Carolina,  was  built  through  the  land,  running  north  and  south,  or 
near  that.  Several  lots  had  been  sold  and  improved  by  the  purchasers, 
lying  on  the  east  of  said  railroad;  that  in  1890  the  railroad  had  bought 
a  lot  on  the  western  side  for  use  as  a  station,  and  thereafter  plaintiff 
claimed  and  offered  evidence  tending  to  show  that  in  1893  he  and  others 
had  bought,  and  defendant,  through  an,  agent,  A.  J.  Parker,  had  sold, 
lots  in  a  block  on  the  western  side  of  the  railroad,  plaintiff's  lot  being 
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Xo.  10,  and  in  reference  to  a  plat,  showing  a  street  and  open  space 
eortending  from  said  lots  to  the  railroad ;  that  at  time  of  plaintiff's  pur- 
chase, said  agent,  and  defendant  himself,  by  said  plat  and  by  direct  ver- 
bal assurances,  had  represented  that  this  street  and  space  would  be  kept 
open  for  use  of  the  public  and  plaintiff  and  others  buying  lots  in  the 
locality,  and  plaintiff  and  others  in  like  case  were  induced  to  buy  and 
improve  the  property  by  reason  of  these  representations. 

Plaintiff  claimed  also  that  this  street  and  open  space  had  been  used 
by  himself  and  others,  and  the  general  public,  as  a  street  and  highway 
adversely  and  as  of  right  for  more  than  twenty  years  next  before  suit 
brought. 

Defendant  claimed,  and  offered  evidence  in  support  of  his  position, 
that  the  lots  had  not  been  sold  by  plat  or  other  representations  as  to 
keeping  this  entire  space  open,  but  the  plat  showed  that  a  street  of  sixty 
feet  width  was  contemplated  by  a  line  thereon  at  the  time,  and  the 
ranainder  of  this  space  a  small  triangular  piece  of  ground  nearest  the 
railroad,  has  never  been  conveyed  or  dedicated  by  defendant  or  any  one 
for  him.  There  was  also  claim  and  evidence  by  the  defendant  to  the 
effect  that  there  had  been  no  adverse  occupation  of  this  triangular  space 
on  the  part  of  the  public,  but  defendant  and  others  had  been  under  the 
impression  that  it  was  covered  by  the  deed  to  the  railroad  for  the  station 
place  until  the  latter  part  of  1915,  when  a  survey  disclosing  that  the 
plat  in  dispute  was  not  included  in  the  railroad  lot.  Defendant  asserted 
title  and  entered.  There  was  evidence,  further,  for  plaintiff  that  neither 
defendants,  nor  any  one  for  them,  had  listed  this  lot  in  dispute  or  paid 
taxes  thereon  or  made  any  claim  thereto  since  1890  or  1893,  until  the 
latter  part  of  1915,  as  stated.  It  appeared  also  that  the  life  tenant  had 
died  before  suit  brought,  and  defendant  had  acquired  the  right  of  his 
brother;  that  the  interference  complained  of  was  by  defendant,  J.  H. 
Mitchell,  his  brother  not  having  been  made  a  party,  or  making  any 
present  claim  to  the  property.  On  issues  submitted,  the  jury  rendered 
the  following  verdict : 

"1.  Has  the  defendant  heretofore  dedicated  to  the  public  use  the 
triangular-shaped  piece  of  land  described  in  the  pleadings  in  this  cause  ? 
Answer :  ^Yes.' 

"2.  Has  the  public  been  in  the  use,  occupation,  and  enjoyment  as  a 
matter  of  right  of  the  said  triangular  lot  of  land  for  more  than  twenty 
years  prior  to  fencing  same  by  defendant  ?     Answer :  *Yes.'  " 

Judgment  on  the  verdict  for  plaintiff  and  defendant  excepted  and 
appealed. 

D,  C.  Barnes,  F.  8,  Spruill,  and  Winston  &  Matthews  for  plaintiff. 
W.  D.  Boone,  Stanly  Winbome,  and  S.  Brown  Shepherd  for  defendant. 
17—180 
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Hoke,  J.  It  appearing  that  plaintiff  owns  and  has  improved  the  lot 
abutting  on  the  open  space  in  dispute,  the  authorities  are  to  the  effect 
that  he  has  such  a  special  interest  as  to  entitle  him  to  maintain  an 
action  in  protection  of  his  proprietary  rights,  and  that  on  pertinent 
findings  the  remedy,  by  injunction,  mandatory  or  otherwise,  is  open  to 
him.  Keys  v.  AUigood,  178  N.  C,  16;  PruM  v.  Bethell  174  N.  C, 
454;  McMdnus  v,  R.  B.,  150  K  C,  655. 

And  a  verdict  on  either  issue  being  sufficient  to  uphold  the  judgment, 
the  results  of  the  trial  will  not  be  disturbed,  unless  the  defendant  is  able 
to  show  error  both  on  the  finding  of  a  dedication  and  that  of  adverse 
user  for  twenty  years  on  the  part  of  the  public.  It  is  urged  for  error 
in  the  determination  of  the  first  issue,  an  excerpt  from  his  Honor's 
charge,  as  follows:  "If  you  find  from  the  evidence  and  by  the  greater 
weight  thereof  that  the  defendant  Mitchell,  the  then  owner,  caused,  or 
permitted,  a  memorandum  plat  or  map  of  the  lot  of  land  to  be  made 
and  exhibited  to  the  purchaser  of  the  lot  now  owned  by  plaintiff,  and  said 
purchaser  bought  the  said  lot  according  to  the  way  the  said  map  or  plat 
showed  the  same  with  streets  and  vacant  space  in  front  thereof,  and  such 
map  or  plat  so  showed  such  streets  and  vacant  place  in  question,  and  the 
purchasers  relied  upon  showing  the  streets  and  vacant  space  thereon, 
then  that  would  be  a  dedication  of  the  said  street  and  vacant  place  to 
the  use  of  the  public  and  to  purchaser  of  the  lot  now  owned  by  plaintiff, 
and  defendant  having  once  made  such  dedication  could  not  recall  the 
same,  and  if  you  so  find,  you  will  answer  the  first  issue  'Yes.' " 

It  is  the  accepted  principle  with  us,  applicable  to  the  trial  of  causes 
and  the  court's  instructions  to  the  juries  therein,  "that  the  charge  should 
be  considered  as  a  whole  in  the  same  connected  way  in  which  it  was 
given,  and  upon  the  presumption  that  the  jury  did  not  overlook  any 
portion  of  it.  If,  when  so  construed,  it  presents  the  law  fairly  and 
clearly  to  the  jury,  it  will  afford  no  ground  for  reversing  the  judgment, 
though  some  of  the  expressions  when  standing  alone  might  be  regarded 
as  erroneous."  This  position  taken  from  Second  Thompson  on  Trials, 
sec.  2407,  is  recognized  as  sound  and  just  in  reference  to  criminal  causes 
in  S,  V,  Exum,  138  N.  C,  599-619,  and  as  to  civil  suits  in  Komegay  v. 
R.  R.,  154  N.  C,  389,  has  been  again  and  again  approved  and  applied 
in  our  decisions,  and  in  this  record  is  in  full  support  of  his  Honor's 
instructions  on  the  first  issue. 

After  explaining  to  the  jury  the  nature  of  the  controversy,  and  signifi- 
cance of  the  two  issues,  submitted,  the  entire  charge  of  the  court  more 
directly  pertinent  to  the  question  is  as  follows: 

"Now,  upon  this  first  issue,  it  is  admitted  by  all  the  parties  that  in 
1893,  J.  H.  Mitchell  conveyed  to  the  plaintiff  and  to  his  brother  a  certain 
lot  of  land  described  as  fronting  30  x  70  feet,  described  in  the  conveyance 
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as  bounded  on  the  east  by  the  street  running  between  said  lot  and  the 
railroad,  and  referred  to  in  the  description  as  lot  No.  10  on  the  mem- 
orandum plat,  it  is  admitted  by  both  parties  that  A.  J.  Parker  was  agent 
for  the  defendant  for  the  sale  of  those  lots,  and  that  A.  J.  Parker  made 
a  plat  or  memorandum  plat  showing  the  subdivisions  of  the  lots. 

"There  is  a  controversy  between  the  parties  as  to  what  this  map  showed 
in  detail  and  as  to  what  acts  were  said  and  done  by  the  parties,  so  that 
upon  consideration  of  this  first  issue,  if  you  find  that  the  defendant,  or 
his  duly  authorized  agent,  sold  the  lot  to  the  plaintiff  by  reference  to 
the  map,  and  which  was  exhibited,  and  the  map  showed  the  subdivisions 
into  blocks  and  streets,  and  showed  the  street  and  vacant  space  open 
between  the  lot  and  railroad,  and  represented  that  the  street  and  vacant 
space  indicated  on  the  map  were  to  be  kept  open  for  the  purpose  of  the 
public,  and  the  plaintiff,  relying  on  that,  purchased  the  lot — this  was 
and  would  continue  to  be  a  public  street  to  the  railroad,  and  if  you  find 
that  it  was  so  by  greater  weight  of  the  evidence,  you  will  answer  the 
first  issue  *Yes.'  But  in  consideration  of  the  question  that  a  dedication 
may  be  by  express  language,  reservation  or  conduct  showing  an  intention 
to  dedicate,  such  conduct  may  operate  as  an  express  dedication,  as  when 
a  plat  is  made  showing  streets  and  open  spaces,  and  by  showing  that  the 
map  was  used  and  referred  to  in  the  negotiations.  The  acts  and  declara- 
tions of  the  landowner  indicating  his  intent  to  dedicate  his  land  to  the 
public  use  must  be  unmistakable  in  their  purpose  and  decisive  in  their 
character,  to  have  that  effect.  The  intention  to  dedicate  must  clearly 
appear,  though  such  intention  may  be  shown  by  deed,  by  words,  or  by 
acts.  If  by  words,  the  words  must  be  unequivocal  and  without  am- 
biguity. If  by  acts,  they  must  be  such  acts  as  are  inconsistent  and 
irreconcilable  with  any  construction  except  the  assent  of  the  owner  to 
such  dedication.  That  it  makes  no  difference  if  the  legal  title  to  the 
triangular  shaped  piece  of  land  in  dispute  should  turn  out  to  be  in 
Mitchell,  he  could  still  have  paper  title  to  the  land  and  the  public  have 
an  easement  in  it,  provided  it  be  acquired  in  the  way  allowed  by  law. 
That  the  acquiring  of  an  easement,  in  a  street  or  public  square  can  be 
by  deed,  by  special  dedication,  or  by  use  adversely  for  twenty  years.  It 
may  be  by  express  language,  or  by  conduct  showing  an  intention  to 
dedicate,  as  when  a  plat  is  made  showing  streets,  alleys,  or  public 
squares,  and  land  sold  either  by  express  reference  to  such  plat,  or  by 
showing  that  they  were  used  and  referred  to  in  the  negotiations.  If  you 
find  from  the  evidence,  aud  by  the  greater  weight  thereof,  that  the 
defendant  Mitchell,  the  then  owner,  caused,  or  permitted  a  memorandum 
plat  or  map  of  the  lot  of  land  to  be  made  and  exhibited  to  the  purchaser 
of  the  lot  now  owned  by  plaintiff,  and  said  purchaser  bought  the  said 
lot  according  to  the  way  the  said  map  or  plat  showed  the  same  with 
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streets  and  vacant  space  in  front  thereof,  and  such  map  or  plat  so  showed 
such  streets  and  vacant  place  in  question,  and  the  purchasers  relied  upon 
showing  the  streets  and  vacant  space  thereon,  then  that  would  be  a  dedi- 
cation of  the  said  street  and  vacant  place  to  the  use  of  the  public  and 
to  the  purchaser  of  the  lot  now  owned  by  plaintiff,  and  the  defendant, 
having  once  made  such  dedication,  could  not  recall  the  same,  and  if  you 
so  find  you  will  answer  the  first  issue  'Yes.'  That  if  the  jury  find  from 
the  evidence,  and  by  its  greater  weight  thereof,  that  the  defendant,  or 
either  of  them,  caused  a  memorandum  plat  or  map  of  their  lands  to  be 
made,  and  on  such  memorandum  plat  or  map  there  were  streets  and  a 
public  square  laid  off,  and  either  they  or  their  agent  Parker,  under  their 
authority,  in  selling  the  lot  to  plaintiff  and  his  brother,  known  as  lot 
'No.  10  of  such  memorandum  plat,  exhibited  the  map  or  plat  to  plaintiff, 
or  those  under  whom  he  claims,  that  the  space  between  his  lot  and  the 
right  of  way  of  the  railroad  was  to  be  kept  open  and  remain  open  for  the 
public  use,  and  relying  on  such  statement  plaintiff  bought  the  lot  and 
took  the  deed  written  by  Parker,  and  afterward  signed  and  acknowledged 
and  delivered  by  defendant  and  those  acting  with  him,  then  that  would 
be  a  dedication  of  the  open  space  to  the  use  of  the  plaintiff  and  the 
public,  and  defendants  would  have  no  right  to  take  possession  of  the 
space  and  fence  the  same,  and  if  you  so  find,  you  would  answer  'Yes'  to 
the  first  issue." 

If  it  be  conceded  that  the  excerpt  from  this  charge  objected  to  is  not 
sufficiently  definite  in  requiring  that  the  sale  should  be  made  in  reference 
to  the  plat  showing  thereon  a  vacant  space  "to  be  left  open,"  when  the 
charge  is  considered  as  a  whole  and  in  reference  to  the  wholesome  prin- 
ciple adverted  to,  and  particularly  both  that  which  immediately  precedes 
and  follows  the  portion  excepted  to,  we  think  it  sufficiently  and  clearly 
appears  that  the  jury  were  instructed  in  effect  that  in  order  to  a  dedica- 
tion by  plat,  and  assurances  in  reference  thereto,  it  is  required  that  the 
sale  should  be  made  in  reference  to  the  plat,  showing  the  streets  and 
open  spaces,  and  under  circumstances  showing  also  an  intent  to  dedicate 
the  same,  and  the  jury  must  have  so  understood  it.  Where  these  facts 
are  accepted  by  the  jury,  and,  under  the  charge,  they  have  been  so  re- 
ceived and  established  by  the  verdict,  the  decisions  apposite  are  to  the 
effect  that  in  so  far  as  the  defendant  is  concerned  there  has  been  an 
irrevocable  dedication  of  the  disputed  space,  and  this  whether  the  general 
public  has  thus  far  accepted  and  acted  on  it  or  otherwise,  and  the  defend- 
ant has  therefore  been  properly  restrained.  See  Wittson  v.  Dowling, 
179  N^.  C,  542,  and  cases  cited. 

In  regard  to  the  second  issue,  the  court  held  in  effect  that  a  public 
easement  could  be  acquired  through  an  open,  uninterrupted,  continuous 
occupation  and  enjoyment  for  twenty  consecutive  years,  adversely  and 
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as  of  right,  and  submitted  the  question  to  the  jury  whether  the  user  and 
occupation  by  the  public  of  this  way  or  place  had  been  of  the  character 
and  for  the  time  required,  and  we  are  of  the  opinion  that  this  ruling  of 
his  HonoV  is  in  accord  with  the  true  significance  of  our  decisions  on  the 
subject,  and  that  the  cause,  has  been  properly  submitted  to  the  jury  on 
the  issue.  These  decisions  recognizing  that  a  square  or  public  place  is 
substantially  a  part  of  the  public  highway,  and  subject  to  the  same 
general  principles,  are  to  the  effect  that  such  an  easement  can  be  acquired 
by  adverse  user  when  the  occupation  is  so  general  and  of  such  a  kind  as 
to  permit  the  inference  and  apprize  the  owner  that  the  public  has  as- 
sumed control  of  his  property  and  is  exercising  it  as  a  matter  of  right. 
S,  V.  Haynie,  169  N.  C,  277 ;  Snowden  v.  Bell,  159  N".  C,  497 ;  Tise  v, 
WhitaJcer,  146  K  C,  374;  State  v.  Eastman,  109  N.  C,  785;  8.  v.  Long, 
94  N.  C,  896;  Kennedy  v.  Williams,  87  N.  C,  6;  Boyden  v.  Achenbdch, 
86  N.  C,  397;  S,  c,  79  K  C,  539;  Crump  v.  Mims,  64  K  C,  767;  8,  v. 
McDaniel  53  K  C,  284. 

In  some  of  the  later  cases  on  the  subject,  it  is  recognized  that  the 
existence  of  a  public  way  may  not  be  inferred  by  the  mere  user  on  the 
part  of  the  people  of  a  community  for  twenty  consecutive  years,  but 
there  must  be  evidence  further  that  such  user  is  openly  adverse  and  not 
permissive,  and  in  one  of  them,  Kennedy  v,  Williams,  intimation  is 
given  that  there  should  be  some  proof  of  recognition  of  the  highway  on 
the  part  of  the  public  authorities,  as  by  the  appointment  of  an  overseer 
and  hands,  and  the  working  of  the  road  as  a  public  charge.  In  this 
last  case,  however,  the  road  in  question  had  only  been  open  and  used  for 
about  six  years,  and  while  the  case  is  undoubtedly  well  decided,  this 
reference  to  a  working  by  an  overseer  and  hands  is  only  by  way  of  sug- 
gestion on  the  part  of  the  able  and  learned  judge  who  wrote  the  opinion, 
and  it  was  by  no  means  the  effect  and  intention  of  that  decision  to  hold 
that  in  order  to  establish  a  public  way  by  user,  there  must  be  direct 
proof  of  formal  recognition  by  the  public  authorities  having  charge  of 
the  matter,  but  such  recognition  and  other  essentials  could  be  inferred 
from  the  occupation  itself,  when  sufficiently  general  and  of  an  extent  and 
character  as  to  permit  the  inference  as  stated  that  the  public  had  assumed 
control,  and  were  exercising  it  adversely  and  as  of  right.  Accordingly, 
in  the  subsequent  case  of  8,  v,  Eastman,  109  N".  C,  785,  indictment  for 
nuisance  in  obstructing  a  public  square,  it  was  expressly  decided  that  a 
public  square  was  in  effect  a  part  of  the  public  highway;  that  the  ap- 
pointment of  an  overseer  and  hands  was  not  an  essential,  and  in  this  and 
several  of  the  other  authorities  cited,  it  is  fully  recognized  that  the 
existence  of  a  highway  can  be  established  by  other  facts  showing  adverse 
user  on  the  part  of  the  public.  Thus,  in  8.  v.  Haynie,  the  correct  gen- 
eral principle  is  stated  as  follows :     "In  order  to  establish  an  easement 
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for  the  public  use  over  the  lands  of  a  private  owner,  there  must  be  a 
dedication  thereof  by  the  owner,  and  an  acceptance  on  the  part  of  the 
proper  authorities,  or  acts  on  the  part  of  both  which  would,  expressly 
or  impliedly,  amount  thereto  or  presume  a  grant,  or  an  acquisition 
thereof  for  the  public  use  in  some  legal  and  recognized  manner.  Rev., 
3784." 

And  in  S.  v.  Long,  94  N.  C,  896,  indictment  for  obstructing  public 
square,  it  was  held,  among  other  things,  that,  "An  easement  in  land  may 
be  presumed  from  long,  continuous,  and  uninterrupted  enjoyment,  and 
its  abandonment  and  discontinuance  may  be  presumed  from  nonuser  and 
obstructions  acquiesced  in,  and  submitted  to  without  resistance,  for  a 
period  sufficient  to  raise  such  presumption.  This  applies  to  public  as 
well  as  private  easements." 

Appellant  does  not  seriously  contend  that  there  is  error  as  a  legal 
proposition  in  the  charge  of  his  Honor  on  the  second  issue,  but  it  is 
insisted  that  under  this  ruling  there  is  no  evidence  to  carry  the  case  to 
the  jury,  but,  in  our  opinion,  such  an  objection  is  without  merit. 

From  a  perusal  of  the  record  and  facts  in  evidence,  it  appears  that  in 
1893,  more  than  twenty-two  years  before  the  alleged  interference  by 
defendant,  one  A.  J.  Parker,  acting  as  defendant's  agent,  sold  a  number 
of  lots  on  the  west  of  the  railroad  at  Ahoskie;  that  this  sale  was  made 
and  lots  bought  and  paid  for  and  improved  by  plaintiff  and  others  in 
reference  to  a  memorandum  plat,  showing  this  disputed  property  was  to 
be  left  open  as  a  street,  and  that  in  the  negotiations,  verbal  assurances 
were  given  to  that  effect  both  by  Parker,  the  agent,  and  defendant  him- 
self, and  that  this  plat  having  this  significance  was  one  of  the  principal 
inducements  for  plaintiff  and  others  to  buy.  These  facts  are  not  now 
referred  to  as  tending  to  show  a  voluntary  dedication  by  defendant,  a 
question  that  has  been  submitted  and  determined  on  a  separate  issue,  but 
as  tending  to  show  the  character  of  the  user  by  the  public,  and  pertinent 
to  the  second  issue.  That  after  such  sale,  the  space,  a  great  part  of 
which  has  been  an  old  public  road,  was  left  open  and  generally  used  by 
the  public,  both  in  vehicles,  and  on  foot,  and  the  right  to  do  so  had 
never  been  questioned  or  interfered  with  by  defendants  or  others. 
Parker,  the  agent,  testified  that  it  was  left  open  as  a  part  of  the  streets, 
and  was  used  as  such.  C.  C.  Haggard,  plaintiff,  testifying  as  to  defend- 
ant's assurances,  said  that  he  bought  in  reference  to  the  plat,  and  at  the 
time.  J.  H.  Mitchell,  defendant,  pointed  out  to  plaintiff  the  lot  and 
the  street,  and  that  the  latter  extended  to  the  railroad,  and  further,  that 
but  for  such  representation  he  would  not  have  purchased.  Also,  that 
Parker,  the  agent,  told  him  that  his  lot  would  be  a  desirable  one  because 
of  this  open  space  from  its  front  to  the  railroad,  and  that  there  would 
be  no  obstruction  between  witness  and  the  railroad.     R.  J.  Haggard,  as 
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pertinent  to  this  issue,  testified  that  the  space  was  used  by  the  public 
going  to  and  fro,  that  neither  J.  H.  Mitchell  or  any  other  individual 
exercised  any  control  over  it,  no  more  than  any  other  street  of  the  town ; 
that  the  public  used  this  as  they  did  all  other  streets.  J.  A.  Copeland, 
among  other  things,  testified  that  he  had  known  this  place  for  sixty 
years;  that  there  was  an  old  road  through  this  disputed  space;  that  the 
town  cleaned  off  the  streets  and  straightened  them  up ;  that  this  triangle 
had  been  used  by  the  public  to  pass  back  and  forth,  and  used  all  the 
time;  that  it  had  never  been  listed  by  defendant  for  taxes  unless  he  had 
included  it  as  a  part  of  his  farm.  J.  Powell,  another  witness,  said  that 
this  piece  of  land  had  been  used  by  the  public  until  J.  H.  Mitchell  fenced 
it  up  in  1915,  and  before  that  time  no  one  had  exercised  control  over 
it  except  the  general  public.  That  part  of  it  being  a  low  place,  witness 
and  Parker  had  hauled  trash  in  there,  and  the  town  had  paid  for  it. 

Another  witness  testified  to  the  town's  having  had  brickbats  hauled 
there  to  fill  it  in.  There  was  other  testimony  to  the  effect  that  in  1896 
the  conunissioners  of  Ahoskie  had  formally  adopted  a  plat  showing  the 
streets  of  the  town  and  describing  this  disputed  land  as  an  open  space,  in 
this  respect,  an  exact  copy  of  the  plat,  by  which  the  agent,  Parker,  had 
sold,  and  plaintiff  had  purchased  the  property.  Another  witness,  H.  W. 
Stokes,  testified  that  he  had  lived  in  Ahoskie  for  twenty  years,  and  had 
been  secretary  and  treasurer  from  1911.  That  the  town  had  put  a  night 
light  on  this  place,  and  had  given  the  light  and  power  company,  and 
the  Western  Union  the  right  to  erect  their  poles  upon  it.  That  they  had 
also  paid  for  having  dirt  hauled  on  the  lot  as  they  did  on  other  streets ; 
that  it  had  been  used  by  the  public,  and  by  parties  going  to  and  coming 
from  the  station  in  any  direction  they  wished,  and  no  person  had  ever 
made  any  claim  of  ownership  to  it;  that  in  the  minds  of  all  it  was 
regarded  as  a  street,  and  known  as  Railroad  Avenue. 

Throughout  the  record  there  is,  to  our  minds,  plenary  evidence  that 
the  town  authorities  in  acceptance  of  defendant's  alleged  offer,  had 
continuously  used  this  space  as  a  part  of  the  public  streets  of  the  town, 
adversely  and  of  right.  That  during  all  of  that  period  from  the  'sale  in 
1893  till  some  time  in  1915,  defendant  had  neither  made  anv  claim  nor 
exercised  any  control  over  the  property  or  listed  it  for  taxes,  and  on  the 
record,  the  court  could  only  have  ruled  that  this  issue  also  be  referred 
to  the  jury  for  decision.  From  the  entire  facts  in  evidence,  the  verdict 
for  plaintiff  is  fully  justified  on  both  issues,  and,  in  our  opinion,  it  is 
eminently  proper  that  both  the  public  and  the  abutting  owners  shall  be 
protected  from  further  molestation  in  the  due  enjoyment  of  their  estab- 
lished rights. 

Xo  error. 
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Bbown,  J.,  dissenting:  This  action  involves  the  right  of  defendant 
to  a  triangular  lot  of  land  in  the  town  of  Ahoskie,  which  the  plaintiff 
claims  was  dedicated  to  the  public  by  virtue  of  a  certain  map  from 
which  lots  are  claimed  to  have  been  sold,  which  map  it  is  contended 
shows  a  vacant  space  across  the  street  between  the  lots  of  the  plaintiff 
and  others  and  the  railway  station  and  railroad.  The  original  map 
appears  to  have  been  lost  and  the  map  offered  by  the  plaintiff  is  made 
from  recollection  of  witness  Parker,  who  originally  sold  the  lots  for  the 
defendant.  The  map  introduced  by  plaintiff  was  made  from  memory 
by  Parker  some  20  years  after  the  sale  to  plaintiff  of  the  abutting  lot. 

The  value  of  such  a  map  is  very  questionable  and  such  evidence  is 
well  calculated  to  upset  titles,  but  I  will  not  discuss  that,  although  it 
was  excepted  to. 

I  am  of  opinion  that  there  should  be  a  new  trial  for  error  in  the 
charge. 

The  judge  charged  the  jury  as  follows:  "If  you  find  from  the  evi- 
dence and  by  the  greater  weight  thereof,  that  the  defendant  Mitchell, 
the  then  owner,  caused,  or  permitted,  a  memorandum  plat  or  map  of 
the  lot  or  land  to  be  made  and  exhibited  to  the  purchaser  of  the  lot  now 
owned  by  plaintiff,  and  said  purchaser  bought  the  said  lot  according  to 
the  way  the  said  map  or  plat  showed  the  same  with  streets  and  vacant 
space  in  front  thereof,  and  such  map  or  plat  so  showed  such  streets  and 
vacant  place  in  question,  and  the  purchasers  relied  upon  showing  the 
streets  and  vacant  space  thereon,  then  that  would  be  a  dedication  of  the 
said  street  and  vacant  place  to  the  use  of  the  public  and  to  purchaser 
of  the  lot  now  owned  by  plaintiff,  and  defendant  having  once  made  such 
dedication  could  not  recall  the  same,  and  if  you  so  find,  you  will  answer 
the  first  issue  *Yes.'  " 

It  is  the  vacant  space  that  it  is  claimed  was  thereby  dedicated  to  the 
public.  That  this  is  error  is  practically  admitted  by  the  Court,  but  it 
is  claimed  that  taking  the  charge  as  a  whole  the  error  is  corrected. 

The  instruction  is  specific  and  directs  the  jury  to  answer  the  issue 
'TTes"  if  they  found  there  was  a  vacant  space  on  the  map  exhibited  to 
the  purchaser  in  front  of  the  lot  sold. 

There  is  nothing  in  the  charge  to  correct  this  instruction.  The  judge 
did  not  call  the  attention  of  the  jury  to  any  error  in  it  or  withdraw  it. 

In  Edwards  v.  R,  R.,  132  I^.  C,  101,  JtLstice  Walker  says:  "It  is 
well  settled  that  when  there  are  conflicting  instructions  upon  a  material 
point,  a  new  trial  must  be  granted,  as  the  jury  are  not  supposed  to  be 
able  to  determine  when  the  judge  states  the  law  correctly  and  when 
incorrectly.''  To  same  effect  see  Edwards  v.  R,  R.,  129  N.  C,  78; 
Williams  v.  Hand,  118  K  C,  481;  Tillett  v.  R.  R,,  115  N.  C,  662. 
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'^e  must  assume,"  says  Justice  Walker,  "in  passing  upon  a  new  trial, 
that  the  jury  were  influenced  in  coming  to  a  verdict  by  that  portion  of 
the  charge  which  was  erroneous." 

Xo  court  has  ever  held,  so  far  as  I  can  find,  that  the  leaving  a  blank 
unmarked  space  on  a  map  of  land  from  which  lots  are  being  sold,  is  any 
evidence  of  dedication  or  that  the  owner  and  seller  intended  to  give  up 
his  authority  over  the  land  represented  by  the  unmarked  space.  Such 
space,  simply  represented  land  not  then  sold. 

I  find  that  where  clearly  defined  maps  have  been  made  showing  areas 
marked  "Park,"  "Square,"  "Court,"  'TDriveway,"  and  the  like,  the 
dedication  is  sustained,  as  the  intention  is  expressed,  but  where  there  is 
merely  a  space  not  subdivided  it  is  held  not  to  be  evidence  of  dedication. 
The  following  are  a  few  of  the  cases  sustaining  the  above :  New  York 
V.  Stuyvesant,  17  N.  Y.,  35,  which  was  in  case  of  a  blank  space;  Schuch- 
man  v.  Homestead,  111  Pa.,  48,  which  was  in  case  of  an  open  space 
between  the  lots  and  a  river;  McLaughlin  i),  Stevens,  18  Ohio,  94,  open 
space  between  street  and  river;  Attorney-General  v.  Whitney,  137  Mass., 
450,  large  triangular-shape  lot,  near  point  where  streets  crossed,  not  in- 
cluded within  street  line;  18  La.,  122,  space  between  river  and  street; 
155  HI.,  strip  of  100  feet  on  each  side  of  railroad  track;  218  111.,  503, 
blank  triangular  space  on  plat  of  lots  and  streets;  21  Ohio  C.  C,  239, 
plat  showing  triangular  lot  at  intersection  of  streets,  colored  same  as 
streets;  30  C6lo.,  467,  irregular-shaped  lot  in  center  of  town,  colored 
green  and  separated  from  other  tracts  by  highways ;  34  Minn.,  143,  open, 
unmarked  triangular-shaped  lot  on  river,  with  lots  on  each  side;  10  La. 
Ann.,  81,  square,  with  nothing  to  distinguish  limit  from  streets.  See, 
also,  36  Kansas,  184;  94  Kentucky,  1. 

In  Hurley  v.  Boom  Co.,  34  Minn.,  147,  it  is  held  that  the  public  places 
on  a  map,  as  well  as  the  streets,  must  be  properly  marked  and  designated 
as  such  before  it  is  evidence  of  an  intention  to  dedicate  a  particular 
space. 

This  so-called  map  is  no  evidence  of  an  intention  to  dedicate,  and 
cannot  be  unless  it  so  appears  on  the  map. 

The  question  whether  one  has  dedicated  his  land  to  the  use  of  the 
public  is  one  of  intention,  and  such  intention  must  be  manifested  in  an 
unequivocal  manner.     Milliken  v.  Denny,  141  N.  C,  229. 

The  instruction  excepted  to  was  clearly  erroneous,  and  very  harmful 
and  misleading.  It  was  not  corrected,  and  could  not  be  short  of  clearly 
withdrawing  it  and  instructing  the  jury,  as  requested  by  defendant,  that 
the  map  was  no  evidence  of  dedication  of  the  blank  space.  I  don't  think 
there  is  any  evidence  of  adverse  possession. 

Allen,  J.,  concurs  in  this  opinion. 
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F.  H.  NEAL  V.  J.  «.  YATES. 
(Filed  4  November,  1920.) 

Appeal  and  Erroi^— if  armless  Erroi>— Instructions— -Expression  of  Opinion. 

An  excerpt  from  the  instructions  of  the  court  to  the  jury,  in  effect,  that 
the  one  party  had  offered  evidence  on  the  issue  to  support  his  contentions, 
and  the  other,  evidence  "which  he  says'*  supports  his  contention,  though 
objectionable  as  the  expression  of  an  opinion,  will  be  regarded  as  harmless 
when,  construing  the  charge  as  a  whole,  the  jury  must  have  correctly 
understood  the  law. 

Civil  action,  tried  before  Ray,  /.,  at  April  Term,  1920,  of  Nash, 
upon  these  issues : 

"1.  Is  the  defendant  indebted  to  the  plaintiff,  and  if  so,  in  what  sum? 
Answer:  '$500.' 

"2.  Is  the  plaintiff  indebted  to  the  defendant,  and  if  so,  in  what  sum? 
Answer :  'No.' " 

From  the  judgment  rendered  the  defendant  appealed. 

R,  A.  Donghton  and  Bowie  d-  Austin  for  plaintiff. 
(?.  Tj,  Park  and  Charles  B.  Spicer  for  defendant. 

Brown,  J.  On  13  March,  1917,  the  plaintiff  and  defendant  entered 
into  a  written  contract  (which  contract  is  fully  set  out  in  the  record), 
by  the  terms  of  which  the  defendant  contracted  to  sell,  and  the  plaintiff 
contracted  to  purchase,  one  hundred  thousand  feet  of  lumber ;  the  plain- 
tiff sued  the  defendant  for  an  alleged  breach  of  said  contract,  and  the 
defendant  denies  the  breach  and  alleges  the  plaintiff  breached  the  con- 
tract and  set  up  counterclaim  for  damages. 

The  defendant's  first  assignment  of  error  is  as  follows:  "Upon  the 
contentions,  gentlemen,  the  plaintiff  and  defendant  have  offered  you 
evidence.  Each  contend  that  you  believe  their  contentions,  and  by  reason 
of  the  plaintiff  offering  evidence  which  supported  his  contention,  and 
the  defendant  offering  evidence  which  he  says  supports  his  contentions, 
and  it  being  at  variance,  it  raises  what  is  known  to  the  law  as  an  issue 
of  fact—" 

It  is  contended  by  the  defendant  that  his  Honor  expressed  an  opinion 
upon  the  weight  of  the  evidence  in  his  charge  when  he  stated  that  the 
plaintiff  offered  evidence  which  supported  his  contention,  and  the  defend- 
ant offered  evidence  which  he  says  supports  his  contentions.  Standing 
alone,  we  would  say,  without  hesitation,  that  this  charge  amounted,  in 
a  measure,  to  an  expression  of  an  opinion  of  the  weight  of  the  supporting 
evidence  offered  by  the  plaintiff,  but  we  think,  upon  an  examination  of 
the  entire  charge,   that   the  jury  fully  understood   that  the   evidence 
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offered  by  the  plaintiff  was  intended  to  support  the  plaintiff's  version 
of  the  facts.  It  is  not  altogether  fair  to  a  trial  judge  to  take  one  excerpt 
from  a  charge.  It  must  be  construed  with  the  context  and  in  connection 
with  the  whole  charge.  S.  v,  Lilliston,  141  N.  C,  857 ;  Liles  v.  Lumber 
Co.,  142  N.  C,  39. 

Where  the  charge  covers  the  entire  case,  as  this  did,  and  the  matters 
in  controversy  are  submitted  fairly  and  correctly  to  the  jury,  there  is 
no  just  ground  for  complaint. 

We  have  examined  the  other  assignments  of  error  and  find  them  to  be 
without  merit. 

N"©  error. 


J.  H.  REICH  V.  BERNARD  M.  CONE. 

(Filed  4  November,  1920.) 

Employer  and  Employee— Master  and  Servant— Scope  of  Employment^ 
Negligence— Automobiles. 

The  owner  of  an  automobile,  who  has  lent  it  to  his  servant  who  used  it 
for  his  own  puri)oses,  is  not  liable  in  damages  for  the  servant's  negligence, 
when  it  appears  that  the  servant  was  eomi)etent  to  drive  the  car,  and  was 
not  engaged,  at  the  time,  in  his  employer's  service.  » 

Appeal  by  defendant  from  Ray,  J.,  at  May  Term,  1920,  of  Forsyth. 

This  is  an  action  for  damages  sustained  by  plaintiff's  automobile 
caused  by  defendant's  automobile  while  being  driven  by  one  Clay  Horn. 
The  defendant  admitted  the  ownership  of  the  automobile,  and  there  was 
evidence  for  the  plaintiff  that  her  automobile  was  injured  by  the  negli- 
gence of  the  driver  of  the  defendant's  car,  causing  the  collision.  The 
evidence  for  the  defendant  is  that  at  the  the  time  of  the  collision  his  car 
was  being  driven  by  his  butler,  to  whom  he  had  loaned  it  while  off  duty ; 
the  said  butler  was  not  his  chauffeur,  but  he  had  another  man  for  that 
duty ;  that  Clay  Horn  was  using  the  car  for  no  purpose  of  the  defendant, 
and  was  not  in  his  employment  at  the  time,  but  was  using  it  solely  in 
his  own  business  and  for  his  own  pleasure;  that  Horn  had  worked  for 
him  for  about  three  years,  and  he  had  loaned  him  the  car  5  or  6 
times;  that  he  did  not  permit  Horn  to  use  the  car  whenever  he  wanted 
it,  but  had  loaned  it  to  him  only  on  a  few  occasions,  and  had  refused 
to  lend  it  to  him  at  several  other  times.  There  was  evidence  that  Clay 
Horn  had  taken  lessons  in  driving  automobiles,  and  was  not  an  incompe- 
tent driver. 

John  C.  Wallace  and  R.  M,  Robinson  for  plaintiff, 
J,  S.  Duncan  for  defendant. 
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Clakk,  C.  J.  The  court  instructed  the  jury  that  the  defendant,  upon 
his  own  evidence,  was  "responsible  for  the  negligence  of  the  man  who 
was  driving  his  automobile,  Clay  Horn,  provided  the  jury  found  that 
the  collision  was  caused  by  the  negligence  of  Clay  Horn,  as  alleged,  and 
that  such  negligence  was  the  proximate  cause  of  damage  to  the  plaintiff's 
automobile."     This  was  error. 

Ih  Linville  v.  Nissen,  162  IN".  C,  99,  the  Court  said :  "The  owner  of 
an  automobile  is  not  liable  for  personal  injuries  caused  by  it  merely 
because  of  his  ownership";  and,  again,  "Even  if  the  son  had  been  the 
servant  of  his  father  in  driving  the  machine,  the  father  would  not  be 
liable  for  his  negligence  unless  the  son  was  at  the  time  acting  in  the 
scope  of  his  employment,  and  in  regard  to  his  master's  business."  This 
was  quoted  and  approved  in  Bilyeu  v.  Beck,  178  N".  C,  482,  Allen,  /., 
saying  that  the  responsibility  where  the  driver,  though  a  child  of  the 
owner,  is  of  mature  years  and  experienced  as  a  driver,  is  not  dependent 
upon  the  ownership  of  the  machine,  but  upon  the  principle  of  agency, 
express  or  implied,  and  distinguished  those  cases  where  the  car  is  bought 
and  being  used  for  family  purposes,  when  the  injury  occurs.  See,  also, 
Clarh  V.  Sweaney,  176  N".  C.,  529. 

When  a  motor  car  is  used  by  one  to  whom  it  is  loaned  for  his  own 
purposes,  no  liability  attaches  to  the  lender  unless,  possibly,  when  the 
lender  knew  that  the  borrower  was  incompetent,  and  that  injury  might 
occur.  Armstrong  v,  Sellars,  182  Ala.,  582;  Erlick  v.  Heis,  192  Ala., 
669;  Campbell  v.  Arnold,  219  Mass.,  160;  Levyn  v.  Koppin,  183  Mich., 
232;  Freidbaum  v.  Brady,  128  'N,  Y.,  121  (in  which  case  the  car  was 
being  driven  by  the  owner's  chauffeur  to  whom  it  was  loaned) ;  Smith 
V.  Bums,  71  Ore.,  133;  29  Cyc,  39. 

In  Thorp  v.  Minor,  109  X.  C,  152,  it  was  held  that  where  one  loaned 
a  horse  to  his  clerk  to  use  for  his  own  purposes,  and  by  his  negligence 
the  horse  was  left  unhitched,  and,  running  away,  caused  damage,  the 
owner  was  not  liable,  the  clerk  while  using  the  horse  not  being  in  the 
lender's  employment  or  using  it  for  his  purposes. 

Error. 


FRANK  GOUGH  v.  VIRGIL  BELL  et  al. 

(Filed  4  November,  1920.) 

1.  Judgments — ^Defanlt^— Motions —  Irregular  Judgments—  Laches—  Rea- 
sonable Time— Statutes. 

A  judgment  by  default  taken  after  answer  has  actually  been  filed  in 
time,  though,  by  mistake  in  the  date  thereof,  appearing  not  to  have  been, 
is  irregularly  entered  and  the  remedy  is  by  motion  in  the  cause  to  set  it 
aside,  made  within  a  reasonable  time  under  existing  conditions.    Rev., 
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274,  relates  to  judgments  taken  in  the  course  and  practice  of  the  courts, 
and  has  no  application  to  Judgments  Irregularly  entered. 

2.  Same— Mortgages — Sales — ^Purchaser  for  Value— Improvements. 

Where  an  irregular  judgment  by  default  final  has  been  taken  against 
a  mortgagor  of  lands  and  he  has  been  ousted  from  the  possession  thereof 
by  proceedings  for  the  purpose,  without  protest,  or  motion  in  the  cause 
to  set  aside  the  judgment  for  more  than  5  years,  and  after  improvements 
have  been  made  thereon  by  the  purchaser  or  his  vendee,  a  purchaser  for . 
full  value  without  notice,  the  delay  is  Held  to  be  an  unreasonable  one,  and 
the  motion  will  be  denied. 

8.  Judgments — ^Irregular  Judgments — ^Motions — ^Laches — ^Merits. 

Upon  motion  to  set  aside  an  irregular  judgment,  the  right  of  the  movant 
is  not  absolute  and  without  limit  as  to  time,  and  in  order  to  obtain  relief 
in  case  of  judgment  voidable  for  irregularity,  it  is  required  of  him  that 
he  should  move  within  a  reasonable  time  and  make  a  reasonable  show  of 
merits,  which,  under  the  facts  in  this  case,  he  has  not  done. 

4.  Judgments-^Irregular   Judgments — ^Motions— Judgments   Set   Aside- 
Rights  of  Third  Persons— Purchasers  for  Value  Without  Notice. 

The  power  of  the  court  in  setting  aside  a  judgment  by  default  final,  for 
the  want  of  an  answer,  extends  to  modifying  the  judgment  and  imposing 
conditions  pertinent  to  the  scope  of  the  inquiry,  as  the  right  and  justice 
of  the  case  may  require;  and,  in  proper  instances,  it  may  set  aside  the 
judgment  as  between  the  original  parties,  and  protect  the  rights  of  an 
innocent  purchaser  of  lands  for  full  value,  without  notice,  which  have 
arisen  to  him  under  the  judgment  vacated. 

Proceedings,  heard  on  motion  to  set  aside  judgment  of  foreclosure 
of  mortgage  on  real  estate,  before  Allen,  J,,  at  February  Term,  1920,  of 
Robeson. 

On  perusal  of  the  record  and  affidavits  filed,  the  court  finds  the  facts 
and  ordered  that  the  judgment  be  set  aside  as  between  the  parties  because 
same  is  irregular  and  contrary  to  the  course  and  practice  of  this  court, 
and  the  cause  be  dealt  with  as  the  matter  is  presented  in  the  pleadings 
filed  in  the  cause. 

Plaintiff  excepted  and  appealed. 

Mclntyre,  Laxurence  &  Proctor  for  plaintiff. 
McNeill  &  Hackett  for  defendant. 

Hoke,  J.  It  appears  from  a  perusal  of  the  record  and  affidavits  and 
the  pertinent  findings  of  fact  predicated  thereon  that,  in  February,  1914, 
plaintiff,  at  a  regular  term  of  the  court  on  a  verified  complaint,  recovered 
judgment  by  default  final  for  definite  amount  alleged  to  be  due,  $800, 
and  interest,  and  for  foreclosure  by  sale  of  defendant's  real  estate  pur- 
suant to  a  mortgage  executed  to  secure  plaintiff's  debt;  that  thereafter, 
and  in  early  part  of  1914,  sale  was  had  after  due  advertisement  by  a 
court  commissioner,  and  plaintiff  became  the  purchaser  at  the  price  of 
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$650,  report  made  and  duly  confirmed  at  June  Term,  Superior  Court, 
1914;  that  on  proceedings  instituted,  defendant  was  ejected  from  the 
property,  and  plaintiffs,  having  bought  other  lands  adjoining,  com- 
menced to  make  valuable  improvements  on  the  property  and  later  sold 
said  property  with  a  lot  of  the  adjoining  lands  to  one  O.  L.  Joyner  for 
$9,000,  part  cash;  that  the  latter  bought  without  actual  notice  of  any 
infirmity  in  the  proceedings,  and,  since  acquiring  title,  has  made  further 
and  valuable  improvements  on  the  property ;  that  when  the  judgment  by 
default  was  taken,  it  appeared  that  there  was  an  answer  of  record  by 
defendant,  in  effect  claiming  a  credit  of  about  $400  on  plaintiff's  debt, 
apparently  verified  nine  or  ten  months  after  the  time  allowed  by  the 
court  for  such  filing  and  verification,  but  it  now  appears  that  said  answer 
was  duly  verified  and  filed  within  the  time,  but  the  apparent  neglect  was 
due  to  the  mistaken  entry  by  the  notary  public  of  the  date  on  the  verifi- 
cation made  and  entered  by  him. 

It  appears  further  that  defendant  was  fully  aware  of  the  court  pro- 
ceedings and  judicial  sale  of  his  land  at  the  time,  or  shortly  after  the 
sale  occurred,  and  neither  at  the  time  nor  in  the  proceedings  to  oust  him 
from  the  property,  nor  at  any  other  time,  made  any  formal  application 
to  set  the  judgment  aside  for  irregularity  or  otherwise  till  1920,  shortly 
before  this  proceedings  was  instituted. 

On  these  facts  chiefly  relevant,  we  concur  in  his  Honor's  view  that 
the  judgment  complained  of  is  irregular,  and,  in  such  case,  it  is  within 
the  power  of  the  court  to  set  the  same  aside.  Becton  v.  Dunn,  137  N.  C, 
559.  The  power  extends  also  to  modifying  the  judgment  imposing  such 
conditions,  pertinent  to  the  scope  of  the  inquiry  as  the  right  and  justice 
x>{  the  case  may  require,  and  the  order  made,  in  this  instance,  which,  in 
effect,  assures  the  title  of  the  innocent  purchaser  for  value  while  allowing 
the  immediate  parties  to  further  litigate  their  rights  in  reference  to  the 
condition,  thus  presented  comes  well  within  the  principle.  Oeer  v. 
Reams,  88  N.  C,  197;  23  Cyc,  901,  citing  Craig  v.  Major,  139  Ind., 
624,  and  other  authorities. 

Our  cases  on  the  subject  are  to  the  effect,  further,  that  the  restriction 
of  one  year,  in  motions  to  set  aside  judgments,  for  surprise,  excusable 
neglect,  etc..  Rev.,  sec.  274,  applies  only  to  those  judgments  which  are 
in  all  respects  regular  and  taken  according  to  the  course  and  practice  of 
the  Court,  and  is  not  controlling  in  reference  to  irregular  judgments. 
Cox  r,  Boyden,  167  !N*.  C,  320,  and  authorities  cited.  While  this  statu- 
tory restriction  as  to  time  does  not  prevail  in  judgments  of  the  present 
kind,  the  right  of  defendant  to  invoke  the  aid  of  the  court,  on  applica- 
tions of  this  character,  is  not  absolute  and  without  limit  as  to  time,  and 
it  has  been  held  with  us  in  numerous  decisions  that,  in  order  to  such 
relief  in  case  of  judgments  voidable  for  irregularity,  it  is  incumbent  on 
defendant  that  he  should  move  with  reasonable  promptness  and  make  a 
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reasonably  probable  show  of  merits.  Rawls  v,  Henrie,  172  N.  C,  216 ; 
Earris  v.  Bennett,  160  N.  C,  339 ;  Olisson  v.  Olisson,  153  N".  C,  185 ; 
Proctor  V.  Dunn,  supra;  Matthews  v,  Joyce,  85  N.  C,  258.  A  proper 
application  of  the  principles  approved  in  these  and  other  like  cases,  is  in 
our  opinion  against  the  exercise  of  the  power  in  the  present  instance. 
It  appearing  from  the  aflSdavits  and  findings  that  the  judgment  com- 
plained of  was  in  1914;  that  shortly  thereafter,  not  later  than  June, 
1914,  defendant  was  fully  aware  of  the  judgment  and  its  consequences; 
that  he  was  ousted  from  possession  of  the  property  by  judicial  proceed- 
ings, and  neither  then  nor  at  other  time  has  he  made  formal  objection 
to  the  judgment  and  sale  of  his  property  until  the  institution  of  the 
present  motion,  in  1920 ;  that  during  this  period  the  plaintiff,  purchaser 
at  the  sale,  which  has  been  fully  confirmed  by  the  court,  has  made  ex- 
penditures in  improving  the  property;  has  bought  and  improved  other 
lands  adjacent,  and,  after  three  years,  the  tract  including  this  and  some 
of  the  other  lands  has  been  bought  for  full  value  by  an  innocent  pur- 
chaser, without  notice,  and  he  has  also  made  extensive  outlays  and 
improvements  thereon. 

A  perusal  of  the  record,  including  the  affidavit  of  defendant  himself, 
will  disclose  further  that  he  is  a  man  well  accustomed  to  litigation;  that 
he  has  been  substituting  one  mortgage  for  another  without  much  appar- 
ent progress,  and  that  his  allegations  of  merits,  on  the  face  of  it,  is  open 
to  serious  question,  and,  from  the  admissions  and  facts  in  evidence,  we 
are  clearly  of  opinion  that  there  has  been  inexcusable  laches  on  the  part 
of  defendant,  and  for  that  reason  his  application  for  relief  should  be 
denied. 

Reversed. 


GEORGE  F.  WILSON  et  al.  v.  W.  M.  STOREY  LUMBER  COMPANY  et  al. 

(Filed  4  November,  1920.) 

Contracto— Offer — Acceptance — ^Breach — ^Dama^es — Counterclaim. 

The  acceptance  of  an  offer  must  be  unequivocal  to  make  a  contract,  so 
tliat  the  minds  of  the  contracting  parties  may  agree  upon  the  subject ; 
and  where  three  carloads  of  lumber  are  ordered,  and  the  seller  replies. 
"Will  ship  you  one  carload  within  the  next  ten  days  and  i>ossibly  three," 
it  is  not  sufficiently  definite  to  establish  a  contract  for  the  three  carloads, 
or  to  sustain  a  counterclaim  for  damages  for  the  failure  of  the  seller  to 
ship  more  than  one  of  them. 

Civil  action,  tried  before  Long,  J.,  at  Fall  Term,  1920,  of  Fobsyth, 
upon  appeal  from  his  Honor,  Jxidge  Starhuch,  at  the  Spring  Term,  1919, 
Forsyth  County  Court. 

Defendant  appealed. 
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Jones  &  Clement  for  plaintiff, 

Swink,  Korner  &  Hutchins  for  defendant. 

Brown,  J.  This  action  is  brought  to  recover  $347.67,  admitted  to 
be  due  by  the  defendant  to  the  plaintiff  for  certain  lumber  purchased 
by  the  defendant.  The  defendant  sets  up  a  counterclaim,  which  is  based 
upon  the  following  letter : 

Pfafftown,  N.  C,  27  June,  1917. 
W.  M.  Storey  Lumber  Company, 
IN'ew  York. 
Dear  Sirs: — Your  order  received  for  three  carloads,  and  in  answer 
will  say  will  ship  you  within  the  next  ten  days  one  carload,  and  possibly 
three.     We  sold  this  lumber  to  Mr.  Stemple,  widths  to  run  from  four 
inches  up.     Mr.  Stemple  'stopped  at  our  place  Monday  morning,  think 
he  decided  it  was  a  better  average  in  widths  than  usual.     We  will  notify 
him  when  we  will  be  ready  to  ship.  Yours  truly, 

Wilson  Bros. 

The  plaintiff  shipped  the  one  carload  mentioned  in  the  letter,  and  did 
not  ship  the  other  three.  Judge  Starbuck  held  that  this  was  not  suffi- 
cient evidence  to  establish  the  counterclaim  of  the  defendants,  and  dis- 
missed the  same  and  rendered  judgment  for  amount  admitted  to  be  due 
the  plaintiff.  This  judgment  was  affirmed  upon  appeal  to  the  Superior 
Court. 

We  agree  with  the  learned  judge  that  no  definite  contract  to  ship  more 
than  one  carload  of  lumber  was  entered  into  by  the  plaintiff.  The  words 
used  in  the  letter  bound  the  plaintiff  to  ship  only  one  carload.  The 
words  "possibly  3"  are  too  indefinite  and  uncertain  to  constitute  a  bind- 
ing contract. 

It  is  well  settled  that  where  a  person  offers  to  do  a  definite  thing  and 
another  accepts  conditionally  or  introduces  a  new  term  into  the  accept- 
ance, his  answer  is  a  mere  expression  of  willingness,  and  is  not  a  definite 
agreement  to  perform.  9  Cyc,  267-269.  In  order  to  construct  a  con- 
tract, there  must  be  a  proposal  squarely  assented  to.  Cozart  v.  Hemdon, 
114  N.  C,  252.  There  must  be  a  meeting  of  two  minds  in  one  and  the 
same  intention  in  order  to  constitute  a  contract,  and  an  acceptance  of  an 
offer  varying  its  terms  is  a  rejection  of  the  offer.  Gregory  v,  Bullock, 
120  N.  C.,  261.  The  letters  of  the  plaintiff  to  the  defendant  was  no 
more  than  an  agreement  to  ship  three  cars  if  it  suited  their  pleasure 
to  do  so. 

The  judgment  is 

Affirmed. 

Allen,  J.,  concurring  in  result. 
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J.  W.  WILLIAMS  V.  MAGGIE  M.  WILLIAMS. 
(Filed  4  November,  1920.) 

IHYorce— Pleadings — ^Residence— AffidaTit — Statutes. 

It  is  not  required  that  the  two  years  residence  in  the  State  of  the 
plaintiff  in  an  action  for  absolute  divorce  be  alleged  in  the  complaint  to 
confer  jurisdiction,  but  it  is  sufficient  if  it  is  set  out  in  the  accompany- 
ing affidavit.    C.  S.,  1661 ;  Rev.,  1565. 

Appeal  by  defendant  from  Ray,  J.,  at  June  Term,  1920,  of  Kock- 

INGHAM. 

This  is  an  action  for  absolute  divorce.  The  defendant  excepts  because 
the  plaintiff  was  allowed  to  testify  that  he  had  been  a  resident  of  the 
State  for  two  years  next  preceding  the  bringing  of  the  action,  and  sub- 
mitting an  issue  upon  that  proposition.  ^ 

/.  M.  Sharp  for  plaintiff. 

C.  0,  McMi^hael  and  N.  L'eland  Stanford  for  defendant, 

Clabk,  C.  J.  The  defendant  contends  that  his  exceptions  should  be 
sustained  because  the  complaint  does  not  allege  that  the  plaintiff  had 
been  a  resident  of  the  State  for  two  years  next  preceding  the  bringing 
of  the  action,  but  this  allegation  is  clearly  made  in  the  aflSdavit  as  re- 
quired by  C.  S.,  1661 ;  Eev.,  1563.  This  is  necessary  to  give  the  court 
jurisdiction,  and  it  is  sufficient  if  it  appears  in  the  affidavit.  Kinney  v. 
Kinney,  149  'N.  C,  325.,  in  which  it  is  said  as  to  the  knowledge  of  the 
existing  cause  of  adultery,  "The  statute  does  not  require  that  such  knowl- 
edge be  alleged  in  the  complaint,  but  in  the  affidavit  or  verification  of 
the  pleading.  When  the  proper  affidavit  is  made  the  court  acquires  the 
jurisdiction  of  the  cause." 

These  and  other  allegations  are  required  to  be  in  the  affidavit  to  show 
jurisdiction.  They  are  no  part  of  the  grounds  for  divorce.  C.  S.  1659, 
1660;  Rev.,  1561,  1562,  and  hence  need  not  be  set  out  in  the  complaint 
itself.  The  allegations  in  the  affidavit  and  in  the  complaint  in  actions 
for  divorce  are  deemed  denied,  and  the  issue  as  to  the  plaintiff's  residence 
was  properly  submitted,  together  with  the  allegations  of  marriage,  adul- 
tery, and  condonation,  and  were  all  found  by  the  jury,  in  this  case,  in 
favor  of  the  plaintiff. 

The  proceedings  in  this  case  were  strictly  in  accordance  with  the 
statute  and  the  settled  practice  of  the  Court.  Moore  v.  Moore,  130 
N.  C,  335,  and  cases  cited.  Hopkins  v.  Hopkins,  132  N.  C,  23 ;  Nichols 
V,  Nichols,  128  N.  C,  108;  Holloman  v.  Holloman,  127  N.  C,  16. 

No  error. 

18—180 


274  IN  THE  STJPEEME  COUET.  [180 

IClMBBOUQH  r.  HiNBS. 


X  W.  KIMBROUGH  v.  WALKER  D.  HIKES,  DntAcTOB  General  of  Railboads. 
AND  ATLANTIC  COAST  LINE  RAILWAY  COMPANY. 

(Filed  10  November,  1920.) 

1*  Instmctioiis— -Conflictiiig  Charge— Appeal  and  Error— Reversible  Error. 

Wlien  the  trial  Judge  erroneously  instructs  the  Jury  on  the  issue  of 
contributory  negligence,  under  conflicting  evidence,  as  to  the  duty  of  one 
driving  upon  a  railroad  track,  at  a  street  crossing  in  a  town,  to  stop,  as 
well  as  to  look  and  listen  for  an  approaching  train,  the  error  is  not  cured 
by  a  correct  but  conflicting  instruction  thereon,  in  another  part  of  the 
charge,  as  the  Jury  will  not  be  presumed  to  know  which  of  these  conflict- 
ing instructions  is  the  correct  principle  of  law  applicable  to  the  evidence. 

2.  Railroadi^— >  Oossings — Oolllsioiis—- Negligence  «- Contaibntory  Negli- 
gence—Instmctioiis— Appeal  and  Error — ^Reversible  Error. 

Where,  upon  the  trial  of  an  ticti<m  against  a  railroad  company  to  recover 
damages  for  a  personal  injury  sustained  by  one  driving  upon  a  railroad 
track  at  a  street  crossing  in  a  town,  there  is  evidence  tending  to  show 
that  the  view  of  the  plaintiff  was  obstructed  by  box  cars  the  defendant 
had  permitted  to  remain  on  spur  or  lateral  tracks  at  the  crossing;  that 
the  plaintiff  knew  of  the  frequent  passing  of  trains  at  this  place,  and  the 
train  causing  the  Injury  approached  without  sounding  Its  whistle  or  ring- 
ing its  bell,  and  the  plaintiff  was  prevented  from  seeing  the  train  approach 
by  the  Intervening  box  cars,  or  hearing  It  by  reason  of  the  noise  of  the 
running  engine  of  his  automobile,  and  that  he  did  not  come  to  a  full  stop 
before  going  on  the  track,  but,  not  hearing  or  seeing  the  train,  he  increased 
the  speed  of  his  automobile,  and  was  Immediately  struck  upon  passing 
the  end  of  a  box  car,  which  would  not  have  happened  had  he  stopped  his 
machine  to  Investigate:  Held^  an  Instruction  to  answer  the  issue  as  to 
contributory  negligence  In  the  negative.  If  the  plaintiff  looked  and  listened 
before  entering  upon  the  track,  under  the  circumstances,  without  reference 
to  the  law  relating  to  his  not  stopping  to  ascertain  the  danger,  is  reversi- 
ble error. 

Brown,  J.,  concurring  In  result ;  Clark,  C.  J.,  and  Allen,  J.,  dissenting. 

Appeal  by  defendant  from  Daniels,  J.,  at  March  Term,  1930,  of 
Wake. 

Plaintiff  brought  this  action  to  recover  damages  for  personal  injuries 
sustained  at  Selma,  IN".  C,  27  January,  1919,  as  the  result  oi  a  collision 
at  a  public  crossing  between  the  automobile  which  he  was  driving  and 
a  train  on  the  track  of  the  Atlantic  Coast  Line  Railroad  Company, 
which  was  being  operated  by  the  United  States  Railway  Administration. 
There  was  testimony  on  behalf  of  plaintiff  that  the  train  was  running 
at  a  speed  of  thirty  or  forty  miles  an  hour;  that  no  signal  of  approach 
to  the  crossing  was  given  by  whistle  or  bell ;  that  the  Tiew  of  the  track 
was  cut  off  by  a  string  of  cars  on  a  spur  track,  and  that  these  cars 
extended  two  or  three  feet  into  the  public  road.     Plaintiff  testified  that 
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be  looked  and  could  not  see  down  the  track  in  the  direction  from  which 
the  train  was  coming  because  his  view  was  obstructed  by  the  cars  on 
the  spur  track. 

There  was  testimony  on  behalf  of  defendant  that  the  cars  on  the  spur 
track  did  not  obstruct  the  plaintiff's  view  of  the  train;  that  notice  of 
the  approach  of  the  train  had  been  given  by  blowing  the  whistle  and 
ringing  the  bell,  and  that  the  speed  of  the  train  did  not  exceed  ten  or 
twehte  miles  an  hour. 

The  defendants  pleaded  the  plaintiff's  contributory  negligence  as  a 
defense,  and  contended  at  the  trial  that  the  failure  of  the  plaintiff  to 
stop  before  entering  upon  the  track,  when  it  was  his  duty  to  do  so,  was 
the  proximate  cause  of  his  injury. 

There  was  evidence  that  plaintiff  was  familiar  with  the  crossing, 
having  passed  over  it  on  the  morning  of  the  accident  on  his  way  from 
Raleigh  to  Pine  Level.  He  knew  that  he  was  approaching  a  crossing, 
and  says  he  slowed  down.  In  describing  the  condition  at  the  crossing 
and  the  circumstances  of  the  accident,  he  says :  "There  were  eight  or 
ten  box  cars  on  the  track  connecting  the  Coast  Line  and  Southern  Rail- 
ways; the  doors  of  the  box  cars  were  closed,  and  I  could  not  see  through 
th^n.  The  first  box  car  was  on  the  crossing  two  or  three  feet.  I  had 
to  turn  my  car  to  get  around  it.  There  were  some  eight  or  ten  cars 
back  on  the  connecting  track  that  prevented  me  from  seeing  the  train 
coming  toward  the  crossing  from  the  South,  and  I  came  along  up  to  the 
crossing  and  slowed  the  car  down  and  did  not  hear  anything,  and  just 
as  I  passed  the  car  the  engine  struck  me  and  carried  me  down  the  track. 
I  listened  for  the  train.  I  could  not  see  the  track  at  any  point  to  the 
south.  I  did  not  hear  the  whistle  blow  and  there  was  no  sound  of  bell. 
I  hstened  and  looked  all  I  could.  I  thought  there  might  be  a  shifting 
engine  going  by.  As  I  came  toward  the  track  at  Selma  that  morning 
I  looked  for  the  train  and  could  not  see  it ;  the  box  cars  prevented  it. 
I  could  not  see  south  on  account  of  the  box  cars.  I  just  looked  right  in 
the  box  cars;  that  was  all  there  was  to  look  at.  That  was  all  that  I 
oould  see  until  I  got  right  down  on  the  railroad  track;  I  was  looking 
right  at  the  cars,  and  I  had  to  come  around  the  edge  of  the  box  cars  and 
they  projected  out  two  feet  in  the  road ;  the  box  cars  were  within  four 
or  five  feet  of  the  main  line  of  the  Atlantic  Coast  Line.  I  knew  that 
trains  moved  north  and  south  at  that  point.  Through  passenger  trains 
passed  on  that  track.  I  drove  around  the  edge  of  the  box  cars.  When 
I  got  around  the  end  of  the  box  cars  my  front  wheel  was  on  the  track 
the  train  was  on ;  I  did  not  stop ;  I  just  slowed  up  and  listened.  I  did 
Bot  get  out  and  go  to  the  edge  of  the  box  cars  and  look.  I  did  not  stop 
to  see  if  anything  was  coming  from  behind  the  box  cars.  I  just  slowed 
ap,  and  when  I  did  not  hear  anything  I  just  pulled  through;  when  I 


276  IN  THE  SUPEEME  COUKT.  [180 

KiMBBOUOH  V.  HiNES. 

decided  to  pull  through  I  speeded  up ;  I  did  not  stop  to  look  around  the 
edge  to  see  if  anything  was  coming.  I  did  not  stop  anywhere  after  I 
came  by  the  Union  Fertilizer  Company;  I  just  slowed  up  and  listened 
just  about  as  slow  as  a  car  would  go  and  not  stop,  and  I  did  not  hear 
anything;  when  you  stop  a  Ford  automobile  the  engine  still  runs  unless 
you  choke  it;  I  slowed  down  just  enough  to  keep  from  choking;  they 
cannot  chug  away  pretty  heavy  in  that  condition;  my  engine  was  run- 
ning ;  I  did  not  cut  it  off ;  I  did  not  have  plenty  of  time  to  cut  it  off 
behind  those  box  cars;  I  listened  for  the  train  coming  with  the  Ford 
engine  running  under  my  feet;  you  could  not  hear  the  Ford  engine  30 
yards  away ;  it  was  running  as  smooth  as  a  Cadillac ;  the  Ford  had  been 
running  a  year  or  two,  and  had  just  been  overhauled;  it  was  not  a 
second-hand  car;  I  had  been  running  it  since  August;  I  have  no  idea 
how  far  I  had  run  the  car;  I  expect  I  would  run  about  250  miles  per 
week;  I  had  run  this  car  about  5,000  miles.  A  man  ran  it  before  when 
he  traveled  for  Swift  &  Company.  I  should  think  he  made  about  the 
same  miles  as  I  did.  I  do  not  know  how  long  Swift  &  Company  had 
had  the  Ford ;  some  one  said  they  had  it  about  a  year." 

D.  T.  Oliver,  witness  for  plaintiff,  testified :  "If  Mr.  Kimbrough  had 
stopped  before  he  got  to  the  crossing,  the  train  would  have  gone  on  by 
and  not  hit  him." 

Richard  Britt,  witness  for  plaintiff,  testified  that  plaintiff  "was  going 
ten  miles  per  hour.  He  slowed  up  just  before  he  got  to  the  crossing  and 
speeded  up  and  went  on  by." 

D.  T.  Oliver,  plaintiff's  witness,  further  testified:  *^r.  Kimbrough 
was  going  about  ten  miles  an  hour  at  the  crossing.  He  was  running 
about  as  slow  as  a  Ford  would  go.  He  kept  on  running  that  way  until 
the  train  hit  him.  He  slowed  up  from  what  he  was  doing  possibly.  A 
Ford  will  not  run  any  less  than  ten  miles  an  hour." 

Defendant  contends  that  this  testimony  on  behalf  of  plaintiff,  con- 
strued in  the  light  most  favorable  to  him,  establishes  the  fact  that  if  he 
had  exercised  ordinary  care  under  the  circumstances  he  would  have 
stopped  before  entering  upon  the  track,  and  the  accident  would  not  have 
occurred. 

In  addition  to  the  reasons  above  set  forth,  the  Atlantic  Coast  Line 
Railroad  Company  and  its  codefendant  contended  that  the  motion  to 
nonsuit  should  have  been  granted  upon  the  ground  that  the  record  fails 
to  show  that  this  company  was  in  any  way  connected  with  the  control  or 
operation  of  its  line  of  railroad  at  the  time  of  the  accident. 

Defendants  contended  that  the  court  not  only  failed  to  give  the  jury 
appropriate  instructions  as  to  plaintiff's  duty  to  stop,  or  tkke  other  pre- 
caution for  his  safety,  or,  in  other  words,  to  exercise  due  care,  besides 
looking  and  listening,  but  if  the  judge  did  so  he  gave  another  instruction 
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in  conflict  with  it,  when  he  told  the  jury  that  if  he  looked  and  listened 
only,  they  should  answer  the  second  issue  "No."  And  that  if  he  had 
listened,  and  the  company  failed  to  giv0  him  proper  warning  of  the 
approach  of  the  train,  it  cannot  be  imputed  to  him  as  negligence  that 
he  went  on  the  track.  Defendants  further  contended  that  the  instruc- 
tions on  the  issue  of  contributory  negligence  are  erroneous,  because  they 
withdraw  the  question  of  plaintiff's  duty  to  do  more  than  this,  if  .neces- 
sary, from  the  jury's  consideration,  and  directed  the  jury  to  find  that 
plaintiff  was  not  guilty  of  contributory  negligence  if  he  only  looked 
and  listened. 

The  trial  judge  gave  the  following  instructions  on  the  issue  of  con- 
tributory negligence :  'TJpon  this  issue  the  burden  shifts,  and  it  is  upon 
the  defendant  to  satisfy  you  by  the  greater  weight  of  the  evidence  of 
the  truth  of  their  contention,  and  the  defendant  allies  that  the  proxi- 
mate cause  of  the  plaintiff's  injury  was  his  own  failure  to  exercise  care 
and  prudence  for  his  own  safety;  that  as  he  approached  this  railroad 
track  at  the  crossing,  the  track  being  a  warning  of  danger,  it  was  his 
duty  to  look  and  listen  for  the  approaching  of  a  train,  and  the  defendant 
alleges  that  he  failed  to  exercise  care  and  to  perform  this  duty,  and  that 
his  failure  was  the  real,  or  proximate  cause  of  the  injury.  Now,  if  this 
evidence  satisfies  you  by  its  greater  weight  that  as  he  approached  the 
zone  of  danger  he  failed  to  look  and  listen,  and  that  if  he  did  look  and 
listen  he  could  either  have  seen  the  train  or  heard  the  signal,  and  that 
under  these  circumstances  he  ventured  upon  the  track,  then  you  should 
answer  this  fifth  issue  *Yes,'  because  he  would  be  guilty  of  contributory 
n^ligence,  which  would  exist  and  extend  up  to  the  time  of  the  injury, 
and  would  be  the  proximate  cause  of  it.  Unless  you  are  so  satisfied,  you 
will  answer  this  issue  'No.'  Where  the  view  is  obstructed,  a  traveler 
may  ordinarily  rely  upon  his  sense  of  hearing,  and  if  he  does  listen  and 
is  induced  to  go  on  the  track,  then  the  failure  of  the  company  to  warn 
the  traveler  of  danger  cannot  be  imputed  to  his  contributory  negligence. 
Unless  you  are  satisfied  by  the  greater  weight  of  the  evidence,  the  burden 
being  upon  the  defendant  under  this  issue,  that  the  plaintiff  failed  to 
exercise  the  care  and  prudence  that  the  law  required  of  him,  as  I  have 
indicated  to  you,  then  you  would  answer  this  issue  'No,'  or,  if  the  evi- 
dence leaves  your  mind  in  such  condition  that  you  cannot  say  how  it  is, 
then  you  will  answer  it  'No,'  because  the  burden  is  upon  the  defendant  to 
satisfy  you  aflSrmatively  that  the  plaintiff  was  negligent,  and  that  his 
n^ligence  was  the  proximate  cause  of  his  injury." 

Defendants  contended  that  by  the  instructions  of  the  court,  which  are 
8et  out  above,  the  jury  were  directed  to  answer  the  issue  of  contributory 
negligence  "No,"  if  they  found  that  the  plaintiff,  as  he  approached  the 
crossing,  merely  looked  and  listened,  and  the  principle  that,  under  the 
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exceptional  circumstances  which  the  jury  were  fully  justified  in  finding 
to  exist  in  this  case,  it  was  plaintiff's  duty  to  stop,  look,  and  listen,  was 
entirely  ignored.  In  other  words,  if  the  jury  should  find  from  the 
evidence  and  by  its  greater  weight,  the  burden  being  on  defendant,  that 
for  a  distance  of  several  hundred  feet  the  view  of  defendant's  track  to 
the  south  was  cut  off  by  box  cars ;  that  the  cars  extended  two  or  three 
feet  into  the  public  road ;  that  plaintiff  being  fully  aware  that  he  was  ap- 
proaching a  crossing,  was  driving  at  a  speed  of  ten  miles  an  hour;  that 
the  automobile  which  he  was  driving  could  not  be  driven  at  less  than 
ten  miles  an  hour;  that  as  he  approached  the  crossing  he  drove  around 
the  cars  and  immediately  after  passing  the  cars  his  automobile  was  upon 
the  track  on  which  the  train  was  approaching;  that  he  did  not  hear  the 
train  and  could  not  see  whether  a  train  was  approaching  until  he  was 
on  the  track ;  that  as  he  listened  for  a  train  the  engine  of  his  automobile 
immediately  in  front  of  him  was  running  with  the  noise  usually  incident 
to  the  operation  of  a  gasoline  engine,  and  the  jury  should  find  that  under 
such  circumstances  a  prudent  man  would  have  stopped  his  automobile 
and  his  engine  before  driving  beyond  the  box  cars  and  onto  the  track, 
then  it  would  be  the  duty  of  the  jury  to  answer  the  issue  of  contributory 
negligence  'TTes,"  it  having  been  admitted  by  plaintiff  that  he  did  not 
stop,  and  the  uncontradicted  evidence  of  plaintiff's  witnesses  having 
established  the  fact  that  if  he  had  stopped  the  accident  would  not  have 
happened. 

There  was  a  verdict  for  the  plaintiff,  with  damages  assessed  at  $20,000. 
Defendants  reserved  exceptions,  and  appealed. 

/.  M.  Broughton  and  Douglass  &  Douglass  for  plaintijf, 
Murray  Allen  for  defendants. 

Walker,  J.,  after  stating  the  essential  facts  of  the  case:  The  de- 
fendants contend  that  the  instruction  covered  by  their  exception  No.  28, 
which  was  taken  to  the  instruction  of  the  court  to  the  jury,  was  erro- 
neous, and  agreed  that  it  is  especially  objectionable  because  by  it  the  jury 
were  told  that  if  the  plaintiff  looked  and  listened,  and  did  no  more, 
before  entering  upon  the  crossing  and  the  track,  they  should  answer  the 
issue  as  to  contributory  negligence  "No."  We  will  not  discuss  the 
question  whether  other  instructions  on  this  phase  of  the  case  were  given 
which  were,  in  themselves,  correct,  because,  even  if  they  were,  the  other 
one  was  erroneous,  and  in  conflict  with  them.  The  rule  of  this  Court 
upon  such  a  question  is  thoroughly  well  settled  by  our  decisions.  Where 
such  a  conflict  occurs,  a  new  trial  is  granted,  because  the  jury  are  not 
competent,  as  we  have  often  said,  to  decide  which  instruction  is  correct, 
or  which  is  incorrect.     We  find  this  rule  thus  stated  in  Edwards  v.  R,  R. 


K  C]  FALL  TERM,  1920.  279 

KiMBBOUGH  V.  HINE8. 

132  N.  C,  99,  where  the  leading  authorities  are  cited :  "The  fact  that 
die  court,  in  one  part  of  the  charge,  told  the  jury  that  it  is  the  duty  of  an 
engineer,  when  approaching  a  crossing,  to  ring  the  hell  or  blow  the 
whistle,  did  not  cure  the  error  he  committed  in  the  respect  already 
indicated,  that  he  must  ring  the  bell  and  sound  the  whistle.  It  is  well 
settled  that  when  there  are  conflicting  instructions  upon  a  material  point 
a  new  trial  must  be  granted,  as  the  jury  are  not  supposed  to  be  able  to 
determine  when  the  judge  states  the  law  correctly  and  when  incorrectly. 
We  must  assume,  in  passing  upon  the  motion  for  a  new  trial,  that  the 
jury  were  influenced  in  coming  to  a  verdict  by  that  portion  of  the  charge 
which  was  erroneous."  Other  cases  are,  S.  v.  Barrett,  132  N".  C,  1010; 
Tillett  V.  R.  R.,  115  N.  C,  662,  and  WilUams  v.  Haid,  118  K  C,  481. 

The  court  charged  the  jury  that  it  was  sufficient  in  law  if  the  plaintiff 
'looked  and  listened,"  without  doing  anything  more,  and  if  the  jury 
found  that  he  did,  they  should  answer  the  second  issue,  as  to  contributory 
negUgence,  in  the  negative.  This  instruction  was  erroneous,  because 
that  it  is  not  aU  that  is  required  of  the  plaintiff,  but  in  addition  thereto 
he  must  further  do  what  a  man  of  ordinary  prudence  would  have  done, 
as,  for  instance,  stopped  his  car  (if  the  jury  would  have  found  that  a 
man  of  ordinary  prudence  would  have  done  so),  under  the  same  or  sub- 
stantially similar  circiunstances,  to  save  himself  from  injury.  So  that 
the  instruction  fell  short  of  the  full  measure  of  plaintiff's  duty  under 
citcumstances  which  the  jury  could  have  found  to  exist,  and  this  is  true, 
although  the  jury  should  find  that  one  of  the  defendant's  engineers,  who 
was  at  the  time  in  control  of  the  engine,  had  failed  to  give  the  proper 
signal. 

The  rule  thus  stated  was  the  one  adopted  in  Cooper  v.  R.  R.,  140 
X.  C,  209.  Even  though  the  plaintiff  looked  and  listened,  the  jury 
may  have  found  that  the  situation  was  such  as  to  require  him  to  do  more,' 
even  to  stopping  his  car,  as  a  man  of  ordinary  prudence  would  have 
done  in  like  circumstances,  or  they  may  have  found,  by  using  their 
common  sense  and  observation,  that,  notwithstanding  what  the  plaintiff 
says  as  to  the  noise  of  his  car,  his  ability  to  hear  was  so  diminished  by 
the  noise  of  the  same  as  to  make  it  imperative  that  he  should  stop  it,  so 
that  he  might  hear  either  the  noise  of  the  train  as  it  approached  nearer 
and  nearer,  or  the  sound  of  its  signal.  The  jury  could  have  arrived  at 
this  conclusion  if  they  accepted  the  defendant's  evidence  as  true,  that 
the  proper  signals  were  given,  and  there  was  no  reason  why  the  plaintiff 
should  not  have  heard  them  and  prevented  injury  to  himself,  unless 
his  hearing  was  deadened  by  his  own  fault  in  not  stopping  his  car.  And 
they  could  also  have  found  that  no  man  of  ordinary  prudence  would 
venture  on  the  track  under  the  circumstances  without  assuring  himself 
of  the  fact  that  the  train,  then  expected  and  behind  its  schedule  time. 
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was  not  actually  coming  at  that  time  and  near  the  crossing,  or  that  some 
shifting  engine  was  about  to  pass  over  the  crossing,  as  he  testified :  *n" 
thought  there  might  be  a  shifting  engine  about  to  pass."  Again  he 
stated,  "I  just  slowed  up,  and  when  I  did  not  hear  anything  I  just  pulled 
through;  when  I  decided  to  pull  through  I  speeded  up;  I  did  not  stop 
to  look  around  the  edge  to  see  if  anything  was  coming.  I  did  not  stop 
anywhere  after  I  came  by  the  Union  Fertilizer  Company."  The  jury 
may  have  found  from  this  testimony,  taken  with  some  other  facts,  that 
a  man  of  ordinary  prudence  would  have  looked  around  the  edge  of  the 
box  cars,  which  were  five  feet  from  the  track,  to  see  if  a  switching  engine 
or  train  was  coming,  and  that  it  was  negligence,  tested  by  the  rule  of 
the  prudent  man,  not  only  not  to  do  this,  but  to  "speed  up"  when  he 
decided  to  "pull  through."  There  are,  perhaps,  other  combinations  of 
facts  which  the  jury  may  have  found  to  exist,  and  from  which  the  jury, 
by  applying  the  rule  just  mentioned,  may  have  inferred  that  plaintiff's 
conduct  was  imprudent,  if  not  very  risky,  and  was  not  that  of  the  ideally 
discreet  and  careful  man.  The  instruction  was  wrong  in  itself,  inher- 
ently so,  and  if  there  was  a  correct  one,  it  was  in  conflict  with  it,  and 
left  the  jury  in  ignorance  of  the  true  principle  of  law  which  should 
govern  them  in  finding  a  verdict,  or,  at  least,  in  a  state  of  utter  confusion 
as  to  what  principle  applied  to  facts  as  they  found  them  to  be.  If  the 
instructions  were  not  in  conflict,  but  in  perfect  harmony,  as  the  last  one 
was  erroneous,  both  were  wrong,  which  required  the  case  to  be  referred 
to  another  jury. 

In  Shepard  v,  R.  R.,  166  N".  C,  539,  it  was  said  by  Justice  Hoke, 
citing  many  cases,  and  among  them  Cooper's  case,  supra:  ."It  is  also 
established  by  the  weight  of  authority  that  it  is  not  always  imperative 
on  a  traveler  to  come  to  a  complete  stop  before  entering  on  a  railroad 
crossing;  but  'whether  he  must  stop,  in  addition  to  looking  and  listening, 
depends  upon  the  facts  and  circumstances  of  each  particular  case,  and 
so  is  usually  a  question  for  the  jury,'  "  citing  Judson  v.  R.  R.,  158  N.  Y., 
597;  Maloti's  case,  159  Ind.,  127-134;  3  Elliott  on  Railroads  (2  ed.), 
sec.  1095,  note  147;  33  Cyc,  pp.  1010,  1020.  In  Judson  s  case,  supra. 
the  rule  is  stated  as  follows :  "A  person  approaching  a  railroad  crossing 
is  not  required,  as  a  matter  of  law,  to  stop  before  attempting  to  cross, 
but  his  omission  to  do  so  is  a  fact  for  the  consideration  of  the  jury," 
And  in  Malott's  case,  supra:  "Exceptional  circumstances  may  also 
require  him  to  stop,  although  this  proposition  generally  presents  itself 
as  a  mixed  question  of  law  and  fact."  And  Justice  Hoke  thus  concluded, 
in  Shepard' s  case:  "On  a  careful  perusal  of  the  record  we  are  of  opin- 
ion that  the  issue  of  contributory  negligence  must  be  referred  to  the 
decision  of  another  jury,  when  the  question  whether,  on  the  entire  facts 
and  circumstances,  as  the  jury  may  find  them  to  be,  the  plaintiff  was  in 
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the  exercise  of  reasonable  care  at  the  time  in  entering  on  the  crossing 
unthotU  having  come  to  a  full  stop/'     (Italics  ours.) 

And  yet  the  court  ignored  those  principles,  and  omitted  important 
and  essential  matter  from  his  instruction  on  the  second  issue,  and  con- 
fined plaintiff's  contributory  negligence  to  the  single  fact,  whether  he 
^looked  and  listened,"  with  the  instruction  that  if  he  did  to  answer  the 
issue  'Ifo."  When  the  court  undertakes  to  define  what  is  negligence, 
it  must  do  so  fully,  and  not  leave  out  any  essential  element  of  it,  S.  v, 
Phifer,  90  N".  C,  721,  or  to  state  it  differently.  When  the  court  attempts 
to  charge  the  law,  it  must  be  done  correctly.  S,  v.  Merrick,  171  N".  C, 
788,  and  cases  cited,  especially  Carleton's  case,  43  Neb.,  373,  and  Sim- 
mons V,  Davenport,  140  N".  C,  407. 

As  to  the  motion  for  a  nonsuit  we  will  reserve  our  opinion,  as  the 
facts  may  more  fully  and  definitely  appear  on  the  next  trial.  Defend- 
ants may  renew  their  motion  at  that  time  without  prejudice. 

We  are,  therefore,  of  the  opinion,  and  so  hold,  that  there  was  sub- 
stantial error  as  pointed  out  by  us,  and  a  new  trial  is  ordered. 

New  trial. 

Brown,  J.  While  I  concur  in  granting  a  new  trial,  I  am  of  opinion 
the  motion  to  nonsuit  should  be  granted. 

It  is  well  settled  that  where  the  facts  necessary  to  constitute  con- 
tributory negligence  are  established  by  the  evidence  of  plaintiff,  motion 
for  judgment  of  nonsuit  should  be  sustained.  Keller  v.  Fiber  Co,,  157 
N.  C,  575.     I  think  the  motion  should  have  been  allowed  in  this  case. 

Plaintiff  testified  that  he  could  not  see  down  the  track  on  account  of 
box  cars;  that  he  was  looking  right  at  the  cars,  and  had  to  go  around 
the  edge  of  the  box  cars,  as  they  projected  out  two  feet  onto  the  road 
crossing.  He  admits  that  he  knew  that  many  trains  passed  over  the 
crossing  on  that  track.  He  admits  that  he  did  not  stop  his  automobile, 
but  only  slowed  down  and  listened.  He  distinctly  says  that  he  did  not 
get  out  and  go  to  the  edge  of  the  box  cars  and  look,  and  further  states  : 
^*I  did  not  stop  to  see  if  anything  was* coming  from  behind  the  box  cars." 
This  evidence  shows  such  a  high  degree  of  carelessness  that  I  do  not 
think,  as  a  matter  of  law,  plaintiff  can  recover.  I  am  aware  of  the 
fact  that  it  is  said  in  Shepherd  v.  R,  R.,  166  IN".  C,  545,  that  it  is  not 
always  imperative  on  a  traveler  to  come  to  a  complete  stop  before  enter- 
ing on  a  railroad  crossing;  but  whether  he  must  stop,  in  addition  to 
looking  and  listening,  depends  upon  the  facts  and  circumstances  of  each 
particular  case,  and  so  is  usually  a  question  for  the  jury.  The  case  at 
bar  differs  very  materially  from  the  Shepard  case.  There  is  nothing 
here  to  go  to  the  jury.  The  plaintiff's  own  evidence  shows  that  his 
conduct  was  such  as  cannot  be  justified  in  law  under  the  rule  of  the 
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prudent  man.  He  admits  that  his  view  was  obstructed  and  that  he 
could  not  see  whether  a  train  was  coming  or  not.  He  did  not  take  the 
trouble  to  stop  his  car  and  walk  to  the  edge  of  the  box  cars  and  look. 
His  car  was  running,  his  engine  going,  and  we  know  from  common 
experience  that  under  such  circumstances  he  could  not  hear  anything 
like  as  well  as  if  his  engine  had  been  stopped.  Under  such  conditions, 
testified  to  by  himself,  I  think  the  law  made  it  the  imperative  duty  of 
the  plaintiff  to  stop  his  car  before  going  on  the  track.  It  must  be 
admitted  that  if  he  had  done  so  he  would  not  have  been  injured. 

As  far  back  as  1873,  Jvdge  Sherswood,  an  eminent  judge  of  the 
Supreme  Court  of  Pennsylvania,  said :  "There  never  was  a  more  im- 
portant principle  settled  than  that  the  failure  to  stop  immediately  before 
crossing  a  railroad  track  is  not  merely  evidence  of  negligence  for  the 
jury,  but  negligence  per  se  and  a  question  for  the  court.  It  was  impor 
tant  not  so  much  to  railroad  companies  as  to  the  traveling  public.  Colli- 
sions of  this  character  have  often  resulted  in  the  loss  of  hundreds  of 
valuable  lives  of  passengers  on  trains,  and  they  will  do  so  again  if 
travelers  crossing  railroads  are  not  taught  their  simple  duty  not  to 
themselves  only,  but  to  others."     R.  R,  v,  BecUe,  73  Pa.,  503. 

"The  failure  of  a  person  about  to  cross  a  railway  track,  on  a  highway 
at  grade,  to  look  and  listen  for  an  approaching  train  and  to  stop  for  such 
purpose,  where  the  view  of  the  track  is  obstructed,  or  where  there  is 
noise  which  he  may  control,  is  negligence  per  se,  which  will  bar  a  re- 
covery for  an  injury  resulting  from  a  collision  with  a  train  at  such 
crossing."  Blackburn  v.  R.  R,,  34  Or^on,  215,  citing  numerous  cases 
in  support  of  this  position  at  page  222. 

In  Chase  v.  Maine  Central  R.  R.  Co,,  167  Mass.,  383,  it  is  said  to  be 
a  general  rule  "that,  if  there  is  anything  to  obstruct  the  view  of  a  trav- 
eler on  a  highway  at  a  crossing  at  grade,  it  is  his  duty  to  stop  until  he 
can  ascertain  whether  he  can  cross  in  safety."  The  same  principle  is 
laid  down  in  Shotts  v.  R.  R.,  121  Fed.,  678;  R.  R,  v.  Holden,  93  Mo., 
417 ;  Ely  v,  R,  R.,  158  Pa.,  233.  The  Supreme  Court  of  Maryland  said, 
in  R,  R.  V,  Hogeland',  66  Md.,  149 :  "It  is  n^ligence  per  se  for  any 
person  to  attempt  to  cross  tracks  of  a  railroad  without  first  looking  and 
listening  for  approaching  trains;  and,  if  the  track  in  both  directions  is 
not  fully  in  view  in  the  immediate  approach  to  the  point  of  intersection 
of  the  roads,  due  care  would  require  that  the  party  wishing  to  cross  the 
railroad  track  should  stop,  look,  and  listen  before  attempting  to  cross. 
Especially  is  this  required  where  a  party  is  approaching  such  crossing 
in  a  vehicle,  the  noise  from  which  may  prevent  the  approach  of  a  train 
being  heard.  And,  if  a  party  neglects  these  necessary  precautions,  and 
receives  injury  by  collision  with  a  passing  train,  which  might  have  been 
seen  if  he  had  looked,  or  heard  if  he  had  listened,  he  will  be  presumed  to 
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have  contributed  by  his  own  negligence  to  the  occurrence  of  the  accident. 
This  is  the  established  rule,  and  it  is  one  that  the  courts  ought  not  to 
relax,  as  its  enforcement  is  necessary  as  well  for  the  safety  of  those  who 
travel  in  railroad  trains  as  those  who  travel  on  the  common  highways." 

In  Davis  v.  R.  R,,  159  Fed.,  10,  it  is  held :  "One  who  drives  on  a  trot 
toward  a  railroad  crossing  when  the  view  along  the  track  is  obstructed, 
until  within  20  or  26  feet  of  the  track,  and  then  continues  to  walk  his 
horses  toward  the  crossing  without  taking  the  precaution  to  stop  and 
listen  for  a  train,  is  guilty  of  negligence  which  will  preclude  his  holding 
the  railroad  company  responsible  for  collision  with  a  train." 

In  Shufelt  v.  R.  R.,  96  Mich.,  327,  the  Court  said :  "He  who  does 
not  choose  to  stop  and  listen,  where  he  cannot  see,  must  suffer  the  con- 
sequences of  his  own  negligence." 

In  a  later  Massachusetts  case.  Chase  v.  R,  JR.,  208  Mass.,  137,  decided 
since  automobiles  came  in  vogue,  it  appeared  that  a  chauffeur  operating 
a  seven-passenger  automobile  was  driving  along  a  country  road  about 
noon  on  a  bright  day,  and  as  he  approached  a  grade  crossing  with  which 
he  was  familiar,  and  knew  that  trains  might  come  from  either  direction 
at  any  moment,  at  a  speed  from  12  to  15  miles  per  hour  until  he  was 
very  close  to  the  track,  when  he  reduced  his  speed  to  eight  miles  an  hour, 
and  while  crossing  the  track  the.  automobile  was  struck  by  a  train  run- 
ning 25  miles  an  hour.  The  Court  held  that  the  driver  of  the  automo- 
bile was  guilty  of  contributory  negligence  as  a  matter  of  law,  and  in  the 
opinion  of  the  Court  it  is  said:  "The  rules  of  law  applicable  to  the 
driver  of  a  horse-drawn  vehicle  approaching  a  railroad  crossing  have 
been  laid  down  in  many  cases.  He  must  look  and  listen  in  a  reason- 
able way,  so  as,  if  possible,  to  secure  his  safety.  The  proper  application 
of  this  rule  for  one  driving  an  automobile  is  simple,  and  in  concrete 
cases  far  less  difficult  than  for  the  driver  of  horses.  As  was  said  in 
Hubhard  v.  Boston  &  A,  R.  Co.,  162  Mass.,  132,  There  are  very  few 
horses  that  can  safely  be  stopped  within  15  or  20  feet  of  a  railroad  track 
to  await  the  piassage  of  an  express  train.  One  driving  there  before  the 
accident  was  obliged  to  choose  between  the  risk  of  driving  across  and 
being  struck  by  an  express  train  whose  approach  he  might  fail  to  hear, 
and  the  risk  of  stopping  to  look  so  near  the  track  as  to  expose  him  to 
great  danger  from  the  fright  of  his  horse  if  an  approaching  train  would 
be  near.'  The  driver  of  an  automobile  is  in  no  such  danger.  If  his 
machine  is  a  good  one,  it  can  be  controlled  easily  and  perfectly,  and  there 
is  no  danger  from  it  if  he  stops  to  look  and  listen  within  six  feet  of  the 
track." 

In  the  Chase  case  the  driver  of  the  automobile,  Hancock,  did  not  stop, 
and  it  was  indisputable  that  had  he  stopped  the  injury  would  not  have 
occurred.     In  concluding  its  opinion  the  Court  says:     "With  proper 
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care  on  the  part  of  the  driver,  there  is  no  danger  in  crossing  a  railroad 
with  an  automobile  upon  an  ordinary  highway  in  a  country  town.  In 
this  case,  considering  that  part  of  the  testimony  most  favorable  to  the 
plaintiffs,  there  is  no  evidence  that  Hancock  was  in  the  exercise  of  due 
care;  but,  on  the  contrary,  the  accident  seems  to  have  been  caused  by 
his  great  carelessness." 

In  R.  R,  V,  Maidm&nt,  168  Fed.,  21,  and  in  firommer  v,  R,  R.,  179 
Fed.,  577,  the  Federal  Courts  hold  that  it  is  the  imperative  duty  of  the 
drivers  of  motor-driven  vehicles  to  stop  as  well  as  to  look  and  listen 
before  crossing  railroad  tracks. 

I  could  cite  many  other  cases  from  many  other  Courts  holding  similar 
views.  They  all  base  them  upon  the  idea  that  an  automobile  in  good 
condition  can  easily  be  stopped  and  started,  and  that  no  hardship  is 
imposed  by  requiring  them  to  stop  before  crossing  a  railroad  track.  It 
is  perfectly  obvious  that  by  stopping  collisions  are  certainly  avoided, 
injuries  prevented,  and  human  lives  saved.  The  use  of  automobiles  has 
grown  inunensely  in  the  last  decade.  Their  use  involves  many  dangers 
not  only  to  the  users  but  to  the  public  as  well.  The  public  interest 
demands  that  the  courts  should  be  rigid  and  inflexible  in  requiring  those 
who  operate  such  vehicles  to  exercise  a  high  degree  of  care  in  order  to 
prevent  injuries.  The  statistics  show,  as  I  have  seen  it  stated  in  the 
public  prints,  that  126,000  persons  were  killed  by  automobiles  within 
the  past  year,  of  which  21,000  were  children.  Such  mortality  is  appall- 
ing, and  surpasses  by  far  the  number  of  deaths  caused  by  railroads. 

I  am  very  strongly  of  opinion  that  this  Court  should  align  itself  with 
the  Courts  of  other  States,  some  of  which  I  have  quoted,  and  hold  that 
under  all  circumstances  an  automobile  shall  come  to  a  full  stop  before 
crossing  a  railroad  track.  This  is  the  universal  rule  established  by 
railroads  for  the  purpose  of  preventing  collisions  where  one  railroad 
crosses  the  track  of  another.  An  automobile  can  come  to  a  full  stop 
very  much  easier  and  in  far  less  time  than  a  railroad  train,  and  it  is  no 
hardship  to  require  it  to  do  so,  and  it  would  insure  the  safety  of  its 
occupants  as  well  as  those  who  travel  on  a  train. 

In  conclusion,  I  will  say  that  this  case  is  one  of  many  others  where 
the  jurors  seem  ready  and  willing  to  take  the  word  of  the  party  injured, 
who  is  pecuniarily  interested  in  the  result,  as  against  the  engineer's  and 
firemen,  who  have  no  such  interest.  In  this  case  the  engineer  and  fire- 
man, men  against  whose  character  not  a  word  is  uttered,  both  swear 
positively  that  the  whistle  blew  for  the  crossing,  and  that  they  kept  a 
vigilant  look.  The  plaintiff,  who  expects  to  recover  a  large  sum  of 
money,  does  not  swear  that  the  whistle  did  not  blow,  but  only  that  he 
did  not  hear  it.     Of  course  he  did  not  with  his  motor  throbbing  and  his 
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car  crossing  the  tracks.     The  engineer  could  not  see  him  because  the 
plaintiff  was  behind  the  box  cars  and  out  of  the  engineer's  vision. 

There  is  no  way  to  do  justice  to  all  parties  and  to  save  life  and  per- 
sonal injury  except  to  require  those  who  cross  railway  tracks  in  motor 
cars  to  stop  and  look  and  listen. 

Claek,  C.  J.,  dissenting:  It  was  earnestly  contended  by  counsel  for 
defendant  that  this  Court  should  hold  it  to  be  law  that  the  drivers  of 
all  automobiles  or  other  conveyances  traveling  along  a  public  road  shall 
come  to  a  full  stop  whenever  such  road  is  crossed  by  a  railroad  track. 
This  would  be  to  make  law,  for  it  has  never  been  so  held  in  this  State. 
This  proposition  is  based  upon  a  misconception,  as  it  seems  to  me,  of  the 
respective  rights  of  the  people  and  the  railroads.  The  public  roads  of 
the  State  belong  to  the  people,  and  are  used  by  them  freely  as  a  part  of 
their  sovereignty.  Formerly  they  were  the  "King's  Highway."  Wow 
they  are  the  people's  highway — the  public  roads.  The  railroads,  with 
us,  are  not  owned,  as  in  other  countries,  by  the  Government,  but  by 
aggregations  of  individuals  for  the  purpose  of  private  gain.  Being 
useful  for  the  public,  they  are  held  to  be  ^t/asi-public  corporations,  are 
granted  the  right  of  eminent  domain  to  take  private  property  for  their 
use  as  right  of  way,  and  are  subject  to  public  regulation  as  to  their 
conduct  and  charges.  Where  they  cross  the  public  roads  it  is  in  deroga- 
tion of  the  right  of  the  public  to  use  these  roads,  and  potentially  a  serious 
danger,  and,  therefore,  in  all  other  countries  they  are  forbidden  to  cross 
on  the  same  grade,  but  must  make  their  crossings  either  above  or  below 
the  public  roads.  By  force  of  necessity,  in  many  of  our  States  this  has 
been  required  by  statute  to  be  done  by  the  railroads  at  their  own  expense, 
though  it  was  not  enacted  when  the  railroads  were  built  originally. 

In  this  State  the  Corporation  Commission  was  authorized,  in  1907, 
to  require  this  to  be  done  wherever  desirable,  C.  S.,  1048,  and  the  rail- 
roads have  voluntarily  made  the  change  in  some  few  cases  where  most 
urgently  needed.  Where  this  has  not  been  done,  recognition  of  the 
superior  right  of  the  public  to  use  its  own  roads  requires  that  whenever 
the  railroad  track  crosses  the  public  road  on  the  same  grade,  the  railroad 
company  should  give  the  fullest  notice  by  the  engineer  blowing  the 
whistle  and  ringing  the  bell,  and  by  installing  electric  gongs  to  warn 
travelers,  and  in  all  much-frequented  places  (especially  places  like  this, 
situated  in  town  limits)  to  have  gates  and  custodians  to  keep  them. 

In  Germany  for  40  years  the  approach  of  trains  has  been  announced 
in  railroad  stations  by  electric  gongs,  operated  automatically  by  the 
wheels  of  the  engine  making  an  electric  circuit  as  it  passes  over  a  device 
located  several  hundred  yards  distant  which  rings  the  gong  over  the 
annunciator  in  the  station,  giving  notice  as  to  what  train  is  arriving, 


286  IN  THE  SUPREME  COURT.  [180 

KiMBBOUGH  V.  Hikes. 

instead  of  the  human  voice,  as  is  usual  here.  The  same  device  Ib  used  on 
some  railroads  here  to  give  warning  at  crossings,  in  addition  to  signals 
by  whistle  and  bell.  It  is  an  inexcusable  disregard  of  the  right  of  the 
public  to  use  their  own  roads  for  the  railroads  not  to  install  these  electric 
gongs  as  a  warning  at  all  grade  crossings  in  addition  to  whistle  and  bdl, 
— and  gates  and  custodian,  where  these  latter  are  needed. 

In  absence  of  these  proper  signals,  or  if  there  are  no  gates  where  the 
crossing  is,  as  in  this  case,  in  a  town,  or  where  the  travel  on  the  public 
road  is  frequent,  the  liability  of  the  railroad  for  injury  caused  by  such 
negligence  on  the  part  of  the  railroad  should  be  conclusive.  The  right  of 
the  people  to  use  their  own  roads  should  not  be  impaired  by  the  n^i- 
gence  of  the  railroad  authorities  in  not  taking  the  precaution  of  giving 
the  fullest  notice  at  all  crossings,  and  to  establish  gates  where  the  track 
crosses  a  public  road  on  the  same  grade  where  it  is  much  used. 

In  this  State  there  are  over  5,500  miles  of  railroad  tracks  and  very 
many  times  as  large  a  mileage  of  roads  owned  by  the  public,  over  which 
latter  there  passes  constantly  150,000  automobiles  and  motor  trucks 
licensed  by  the  State,  besides  horse-drawn  vehicles  many  times  as  nu- 
merous, and  other  conveyances  of  both  kinds  from  other  States.  These 
carry  an  immense  number  of  persons,  and  a  vast  quantity  of  freight. 
To  require  every  one  of  them  to  come  to  a  full  stop  every  time  a  driver 
of  any  conveyance  sees  a  railroad  track  crossing  a  public  road  would 
be  an  incredible  inconvenience,  and  would  be  in  the  aggregate^  an  enor- 
mous expense  to  the  public  in  the  aggr^ate  loss  of  time  by  reason  of 
the  interference  with  the  volume  of  traffic  and  travel  along  the  public 
roads  which  is  vastly  greater  than  that  which  passes  over  the  railroads. 
When  we  consider  that  the  volume  of  travel  and  traffic,  both  on  the 
public  roads  and  railroads  is  constantly  increasing,  and  that  the  mileage 
of  both  will  also  grow,  a  rule  that  will  require  all  the  travel  and  traffic 
over  the  public  roads  to  come  to  a  full  stop  at  the  bare  sight  of  a  railroad 
track  will  be  an  enormous  burden. 

This  would  require  stoppftge  by  everybody,  all  the  time,  whether  a 
train  is  approaching  or  not.  But  as  vehicles  pass  along  the  public  roads 
far  more  frequently  than  do  trains  along  the  railroad  tracks,  it  is  a 
more  reasonable  rule  that  the  railroads  should  be  required  to  give  notice 
by  signals  and,  where  necessary,  by  gates,  of  the  approach  of  one  of  their 
dangerous  agencies,  so  that  the  traffic  and  travel  by  the  public  over  thrir 
public  roads  shall  not  be  interrupted,  except  when  absolutely  necessary. 

The  railroads  are  granted  existence  by  legislation,  and  are  operated 
for  private  profit  They  have  no  superiority  over  roads  owned  and 
used  by  the  public,  either  in  dignity  or  in  ri^t.  On  the  contrary,  it 
is  incumbent  on  the  railroads,  wherever  to  save  expense  they  persist  in 
crossing  the  public  roads  on  the  same  grade,  to  avoid  accidents  whidi 
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may  be  inflicted  by  their  engines  to  give  fullest  notice  of  their  approach 
by  signals,  and  in  proper  places,  by  lowering  gates.  In  the  absence  of 
these  the  users  of  public  roads  should  be  free  to  proceed  without  fear  or 
liability  of  injury  to  persons  or  property  from  the  railroad  engine. 

At  times  the  railroads  have  imposed  upon  the  traveling  public  the 
inconvenience  of  a  halt  of  5  or  10  minutes  as  a  forced  tribute  of  respect 
on  the  death  of  some  railroad  official  whom  few  of  the  public  had  the 
honor  of  knowing.  This  could  happen  only  rarely.  Gessler  placed  his 
hat  upon  a  pole  and  compelled  the  public  to  pay  obeisance  to  it.  But 
neither  of  these  are  more  repugnant  to  our  sense  of  propriety  and  right 
than  to  require  the  people  traveling  their  own  roads  to  come  to  a  full 
stop  at  the  sight  of  two  parallel  bars  of  iron  laid  across  the  public  high- 
way, simply  because  the  railroads,  while  saving  themselves  the  expense 
of  avoiding  grade  crossings,  are  unwilling  to  take  the  trouble  or  responsi- 
bility to  give  proper  signals  or  to  establish  gates  and  custodians  wherever 
needed.  At  this  point,  where  the  railroad  track  crossed  the  public 
road,  the  latter  was  a  street  in  the  town  of  Selma,  and  when  the  plaintiff 
reached  that  point  and  was  not  warned  by  any  bars  kept  by  a  custodian 
for  the  defendant,  which  should  be  maintained  at  such  places,  nor  by 
any  whistle  nor  by  the  ringing  of  any  bell  or  an  electric  gong  by  the 
defendant,  and  the  train  was  6  hours  behind,  and  running  at  a  speed,  it 
is  claimed,  of  a  mile  a  minute,  it  was  irrebuttable  proof  of  the  negligence 
of  the  defendant,  and  the  proximate  cause  of  the  injury  which  was 
inflicted  by  its  engine  upon  the  plaintiff. 

The  principle  maintained  in  Oojf  v.  R,  R.,  179  N".  C,  219,  and  in 
Johnson  v,  R,  R,,  163  N.  C,  443,  and  in  all  other  Worth  Carolina  cases 
was  not  that  every  traveler  using  the  public  roads  must  come  to  a  full 
stop  at  the  sight  of  a  railroad  track,  but  that  he  '%ust  use  his  sense  of 
sight  and  hearing  to  the  best  of  his  ability  under  the  existing  and  sur- 
rounding circumstances — he  must  look  and  listen  in  both  directions  for 
approaching  trains,  if  not  prevented  from  doing  so  from  the  fault  of  the 
railroad  company."  This  the  plaintiff  did  according  to  his  uncontra- 
dicted testimony,  and  was  prevented  from  seeing  the  approaching  train 
by  the  fault  of  the  defendant  in  obscuring  a  fuller  view  by  empty  cars 
which  were  n^ligently  placed  by  the  defendant  on  a  sidetrack  obstruct- 
ing his  view.  This  and  the  enormous  speed  of  the  train  which  ap- 
proached, possibly,  at  a  mile  a  minute,  and  running  6  hours  behind  the 
schedule  when  no  train  was  expected,  and  without  giving  warning,  with- 
out whistle  or  signal  at  this  crossing  of  a  street  which  was  so  much 
traveled,  and  in  violation  of  the  lawful  town  ordinance  which  limited 
the  speed  of  trains  within  the  town  limits,  were  found  by  the  jury  to 
have  been  the  proximate  cause  of  the  injury  inflicted  on  the  plaintiff. 
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As  has  been  held  by  Allen,  J,,  in  Perry  v,  R,  R,,  at  this  term,  quoting 
from  Johnson  v,  R.  R.:  "If  his  (the  traveler's)  view  is  obstructed 
or  his  hearing  an  approaching  train  prevented,  and  especially  if  this 
is  done  by  the  fault  of  the  defendant,  and  the  company's  servants  fail 
to  warn  him  of  its  approach,  and  induced  by  this  failure  of  duty,  which 
has  lulled  him  into  security,  he  attempts  to  cross  the  track  and  is  injured, 
having  used  his  faculties  as  best  he  could,  under  the  circumstances,  to 
ascertain  if  there  is  any  danger  ahead,  negligence  will  not  be  imputed 
to  him,  but  to  the  company,  its  failure  to  warn  him  being  the  proximate 
cause  of  any  injury  he  received."  Mesic  v,  R.  R.,  120  N".  C,  490; 
Osborne  v,  R,  R„  160  N.  C,  310. 

In  Cooper  v.  R.  R„  140  N.  C,  221,  HoTce,  /.,  said :  "Where  the  view 
is  obstructed,  a  traveler  may  ordinarily  rely  upon  his  sense  of  hearing: 
and  if  he  does  listen  and  is  induced  to  enter  upon  a  public  crossing 
because  of  the  negligent  failure  of  the  company  to  give  the  ordinary 
signals,  this  will  usually  be  attributed  to  the  failure  of  the  company  to 
warn  the  traveler  of  the  danger,  and  not  be  imputed  to  him  for  con- 
tributory negligence." 

In  the  Perry  case.  Judge  Allen  thus  states  the  facts  which  are  very 
similar  to  this:  "The  evidence  in  this  case  tends  to  prove  that  as  the 
plaintiff  approached  the  crossing  his  view  was  obstructed  by  bushes 
which  the  defendant  permitted  to  grow  on  its  right  of  way  so  high  and 
so  close  to  the  track  that  he  could  not  see  until  he  was  on  the  track; 
that  the  plaintiff  was  traveling  from  four  to  five  miles  an  hour ;  that  he 
looked  and  listened,  and  the  inference  is  permissible  that  if  notice  of 
the  approach  of  the  train  to  the  crossing  had  been  given  that  the  plaintiff 
would  have  heard  it,  and  would  not  have  gone  on  the  track,  and  if  so, 
the  jury  was  justified  in  finding  that  the  failure  to  give  notice  caused 
the  plaintiff  to  go  on  the  track,  and  was  the  proximate  cause  of  his 
injury."  And,  in  sustaining  the  verdict  of  the  jury,  held  that  it  could 
not  be  declared  a  matter  of  law  that  the  failure  of  the  plaintiff  to  stop 
was  a  failure  to  exercise  ordinary  care,  but  was  a  circumstance  to  be 
considered  by  the  jury.  In  that  case,  the  view  was  obstructed  by  the 
defendant  permitting  bushes  to  grow  on  the  right  of  way;  and  in  this 
case  by  the  greater  negligence  of  the  defendant  in  shunting  a  dozen 
cars  which  obstructed  the  view  down  the  track  by  travelers  using  the 
public  road. 

There  are  a  very  few  Courts  elsewhere  who  have  deemed  railroad 
trains  such  a  deadly  instrumentality  of  injury  to  the  public  that  as  a 
matter  of  law  it  is  negligence  that  defeats  a  recovery  for  those  using 
a  public  road  not  to  come  to  a  full  stop  at  seeing  a  railroad  track  across 
a  public  road.  But  this  loses  sight  of  the  vital  fact  that  the  railroads 
have  a  right  to  cross  the  public  roads  only  sub  modo,  that  is,  on  condi- 


KC]  FALL  TERM,  1920.  289 

KlMBBOUGH  V.  HiNES. 

tion  that  they  shall  use  every  precaution  by  giving  signals  and  preserving 
an  unobstructed  view  for  travelers  and  providing  gates  with  custodian 
wherever  the  volume  of  traffic  and  travel  requires  it.  It  is  their  duty 
to  make  the  use  of  the  public  roads  as  safe  from  injury  by  them,  and  to 
interfere  therewith  as  little,  as  possible. 

So  far  from  holding  with  these  Courts,  however,  it  has  been  held  by 
ns,  and  cited  with  approval  by  Allen,  J.,  in  Perry  v.  R.  R,,  supra,  and 
it  has  been  held  in  other  cases  (citing  Shepard  v,  R,  R,,  166  N.  C,  545), 
that  "it  is  not  always  imperative  to  come  to  a  complete  stop  before 
entering  on  a  railroad  crossing;  but  whether  he  must  stop,  in  addition 
to  looking  and  listening,  depends  upon  all  the  facts  and  circumstances," 
which  is  a  question  for  the  jury. 

Judge  Allen  further  says,  pertinently,  in  the  Perry  case:  "The  au- 
thorities favoring  this  view  proceed  upon  the  idea  that  the  traveler  has 
a  right  to  rely  upon  the  performance  of  its  duty  by  the  defendant,  and 
that  when  he  looks  and  listens,  and  neither  sees  nor  hears  a  train,  he 
has  the  right  to  act  on  the  presumption  that  none  is  approaching. 
.  .  .  The  sign  placed'  at  the  crossing,  with  the  warning,  'Stop,  look, 
and  listen,'  has  no  other  legal  effect  than  to  call  the  attention  of  the 
plaintiff  to  the  duty  imposed  upon  him  by  law  to  exercise  ordinary  care 
for  his  own  safety." 

In  Perry's  case,  as  in  this,  "The  evidence  of  the  plaintiff  that  he  might 
have  heard  the  running  of  the  train  if  he  had  stopped  was  submitted  to 
the  jury  in  support  of  the  defendant's  position,  and  was  given  the  signifi- 
cance to  which  it  was  entitled." 

I  think  the  verdict  and  the  judgment  in  this  case  should  be  sustained 
upon  the  law  and  the  facts. 

Allen,  J.,  dissenting:  The  questions  raised  by  this  appeal,  and  par- 
ticularly the  duty  imposed  upon  the  traveler  as  he  approaches  a  railroad 
crossing  with  reference  to  stopping,  are  fully  considered  in  Perry  v, 
E.  R,,  at  this  term,  and  that  opinion  is  a  controlling  authority  on  this 
appeal. 

It  is  true  that  in  a  part  of  the  charge  the  presiding  judge  made  the 
i«sue  of  contributory  negligence  depend  on  the  failure  of  the  plaintiff 
to  look  and  listen,  when,  although  he  looked  and  listened,  he  was  also 
required  to  exercise  the  care  of  one  of  ordinary  prudence,  but  he  also 
charged  the  jury  that  "Omission  of  the  railroad  company  to  give  proper 
warning  does  not  relieve  the  traveler  from  looking  and  listening;  in 
other  words,  such  omission  does  not  discharge  the  traveler  from  exer- 
cifibg  due  care  for  his  own  safety.  It  is  the  duty  of  one  approaching 
a  railroad  to  use  ordinary  and  reasonable  care  to  avoid  an  accident,  and 
to  keep  a  proper  lookout  for  an  approaching  train,  and  if  he  does  not 
19—180 
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do  so,  but  goes  on  and  an  injury  results  from  such  failure,  he  is  guilty 
of  contributory  negligence,  and  under  those  circumstances  it  would  be 
your  duty  to  answer  the  issue  *Yes.'  " 

Again,  after  the  parts  of  the  charge  which  are  criticised  were  given 
and  near  the  conclusion  of  the  charge,  on  contributory  n^ligence,  he 
said:  "I  should  charge  you,  gentlemen,  as  a  qualification  of  what  I 
have  already  said,  that  the  failure  to  look  and  listen  as  a  traveler  goes 
into  the  zone  of  danger  is  of  itself  contributory  negligence,  and  would 
justify  you  in  answering  that  fifth  issue  'Yes/  There  is  a  further  duty 
incumbent  upon  the  plaintiff,  that  is,  in  respect  to  conducting  himself 
as  a  man  of  ordinary  and  reasonable  prudence,  and  if  this  evidence 
should  satisfy  you  that  there  was  such  failure  in  that  respect,  and  that 
this  failure  was  the  proximate  cause  of  the  plaintiff's  injury,  then  you 
would  answer  this  issue  TTes.' " 

It  will  be  noted  that  the  judge  here  imposed  upon  the  plaintiff  the 
duty  of  conducting  himself  as  a  man  of  ordinary  and  reasonable  pru- 
dence, and  that  this  was  added  as  a  qualification  of  what  he  had  already 
said,  and  under  this  qualification  the  jury  could,  and  doubtless  did, 
consider  all  of  the  surrounding  circumstances,  including  the  failure  of 
the  plaintiff  to  stop. 

Upon  careful  consideration  of  the  whole  record,  I  think  the  judgment 
ought  to  be  affirmed. 


T.  C.  PERRY,  DARIUS  WHITE,  and  H.  G.  WHITE  v.  NORFOLK 

SOUTHERN  RAILROAD  COMPANY. 

(Filed  10  November,  1920.) 

1.  Railroads— -Collisions—  Negligence—  Contributory  Negligence-^  Cross- 

ings—**Stop,  Look,  Listen**- Evidence     Questions  for  Jury. 

While  it  is  evidence  of  contributory  negligence  for  the  plaintiff  to  drive 
his  automobile  upon  the  defendant's  track  at  a  public  crossing  without 
stopping,  it  may  not  be  so  held,  as  a  matter  of  law,  when  he  slowly  and 
cautiously  had  approached  the  track,  had  looked  and  listened,  and  was 
prevented  from  seeing  the  coming  train  by  growth  that  the  defendant 
had  permitted  to  remain  on  its  right  of  way,  or  from  knowing  that  the 
train  was  approaching  because  of  the  failure  of  defendant's  employees  to 
sound  the  whistle  or  ring  the  bell  of  the  locomotive. 

2.  Railroads— Collisions — Signals— Negligence— Evidence. 

It  is  the  duty  of  the  employees  of  a  railroad  company  to  give  reasonable 
and  timely  notice  of  the  approach  of  its  train  to  a  public  crossing,  by 
ringing  the  bell  or  blowing  the  whistle  of  the  locomotive,  or  doing  both, 
when  the  circumstances  demand  it,  and  its  negligence  in  the  failure  to 
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perform  this  duty  may  be  shown  upon  the  testimony  of  nearby  witnesses 
to  the  effect  that  they  did  not  hear  the  whistle  or  the  bell  at  the  time 
of  the  injury. 

S.  Same— *'Stop,  Look,  liisten**— Proximate  Cause— ^^uestions  for  Jury. 

Upon  evidence  that  the  plaintiff  did  not  stop  on  a  public  highway  before 
entering  on  the  defendant  railroad  company's  right  of  way  while  driving 
an  automobile,  resulting  in  a  collision  with  defendant's  train,  and  that 
the  plaintiff  was  prevented  from  seeing  or  hearing  the  approach  of  the 
train  by  the  negligence  of  the  defendant  in  failing  to  give  warning  by 
ringing  its  bell  or  blowing  its  whistle,  and  permitting  growth  to  remain 
upon  its  right  of  way,  and  that  the  plaintiff  was  carefully  observant  and 
slowly  driving  at  the  time  of  the  collision :  Held,  the  question  of  proxi- 
mate cause  is  presented  upon  the  issue  of  contributory  negligence. 

4.  Railroads — ^Neglisence—  Contributory  Negligence^  Crossings —  **Stop, 
Look,  Listen'* — Signs. 

A  sign  maintained  by  a  railroad  company  at  its  crossing  with  a  public 
highway,  for  travelers  thereon  to  "Stop,  look,  and  listen,"  has  no  other 
legal  effect  than  to  call  to  their  attention  the  duty  imposed  upon  them  by 
law  to  exercise  ordinary  care  for  their  own  safety. 

Walkeb,  J.,  dissenting. 

Appeal  by  defendant  from  Devin,  J,,  at  the  February  Special  Term, 
1920,  of  Pasquotank. 

This  is  one  of  three  actions,  two  to  recover  damages  for  personal 
injury,  and  the  third,  damages  for  loss  of  services  of  a  minor  son, 
brought  on  account  of  injuries  sustained  at  a  public  crossing  by  the 
train  of  the  defendant  striking  an  automobile  in  which  the  plaintiffs 
were. 

The  plaintiff  Perry  was  driving  the  automobile.  He  testified  as 
follows:  "I  was  56  years  old  last  August,  and  live  near  Okisko.  Tho 
railroad  crosses  the  public  road  at  Pasquotank  station.  The  road  has 
been  there  ever  since  I  can  remember.  It  was  there  and  maintained  by 
the  county  at  the  time  the  railroad  laid  its  track  across  it,  and  has  been 
there  ever  since.  It  is  the  main  road.  It  is  traveled  more  than  any 
road  we  have.  It  is  about  the  only  way,  except  by  going  around  by 
Okisko  to  come  to  Elizabeth  City. 

"I  was  hurt  on  16  August,  1918,  somewhere  between  three  and  four 
o'clock  in  the  afternoon.  I  was  going  home.  I  live  about  one  and  one- 
half  miles  or  one  and  one-fourth  miles  from  Pasquotank  station.  In 
going  from  Elizabeth  City  to  my  home  I  crossed  the  railroad  at  that 
station.  The  right  of  way  of  the  railroad  between  the  track  and  where 
its  boundary  was  grown  up  in  sycamore  bushes,  different  kinds.  The 
sycamore  bushes  there  were  higher  than  anything  else,  some  eight  or  ten 
feet  high,  the  sprouts  sprouted  off  and  made  a  pretty  good  clump ;  they 
had  very  wide  leaves,  so  you  could  not  see  until  you  got  up  on  the  rail- 
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road  bed.  The  train  was  coming  from  my  left.  There  is  a  field  of 
corn  that  butts  up  to  the  right  of  way.  I  should  judge  the  road  is  four 
or  five  hundred  yards  from  the  woods.  The  corn  was  eight  or  ten  feet 
high. 

"It  is  some  thirty-three  feet,  I  suppose,  from  the  edge  of  the  right  of 
way  to  the  middle  of  the  track.  You  could  not  see  up  the  road  where 
the  train  was  coming,  until  you  climb  on  top  of  the  road  bed,  because 
the  bushes  had  grown  up  there  and  you  could  not  see  it.  They  were  on 
the  right  of  way.  The  train  that  struck  me  was  known  as  baddy's 
train,'  and  was  coming  from  Edenton  going  towards  I^orfolk.  That  was 
on  my  left.  I  was  in  a  Ford  automobile.  I  was  not  going  over  four 
or  five  miles  at  least  at  that  time.  I  was  climbing  the  road  bed.  Up  to 
the  time  I  got  to  the  right  of  way  I  was  going  twelve  or  fifteen  miles; 
that's  as  fast  as  I  ever  go  any  time.  When  I  got  to  the  right  of  way 
I  slowed  down.     I  heard  no  train,  no  sound. 

"Q.  Did  you  listen  for  one?     A.  Yes,  sir. 

"Q.  And  you  didn't  hear  it?     A.  No,  sir. 

"Q.  Did  you  look?  A.  Yes,  sir.  I  never  heard  one  until  I  got  up 
to  the  track. 

"Q.  Did  the  train  blow?     A.  I  didn't  hear  it. 

"Q.  Ring  any  bell  ?     A.  I  didn't  hear  it. 

"Q.  State  what  signal,  if  any,  it  gave  crossing  the  public  road?  A. 
I  didn't  hear  it. 

"I  was  not  running  over  four  or  five  miles  at  the  outside  when  I  drove 
up  the  railroad.  As  I  drove  up  on  the  track  I  had  two  others  with  me; 
Darius  White,  a  young  white  man,  and  Mr.  Oscar  Bundy.  When  I 
drove  up  on  the  track  the  train  looked  as  close  as  from  here  to  that  door. 
I  reached  down  for  the  clutch  and  brake,  and  tried  to  back  off,  and  by 
the  time  I  got  my  foot  on  the  clutch  the  train  hit  me.  All  the  time  I 
was  slowing  the  automobile.  The  train  was  going  at  lease  forty-five 
or  fifty  miles  an  hour.  I  just  got  the  front  wheels  up  on  the  track. 
It  knocked  us  in  every  direction.  I  could  not  say  how  far,  because  I 
was  knocked  so  badly  I  did  not  know  but  very  little  afterwards,  until 
I  was  put  in  the  hospital.  I  was  knocked  out  of  the  car  and  alongside 
of  the  road  bed.  I  was  lying  right  side  of  the  ties  when  the  train  was 
running  by  me. 

"In  August,  1918,  Pasquotank  was  a  flag-stop,  and  for  this  train,  and 
it  had  been  for  a  number  of  years  before  that.  I  knew  that  the  trains 
of  the  Norfolk  Southern  never  stopped  at  that  station  except  when 
signaled  to  do  so.  They  had  sold  no  tickets  there.  I  never  bought  any 
ticket  there.  There  are  three  or  four  houses  right  near  there.  The 
nearest  one  is  Mr.  Henry  Whitehead's.  Mr.  Whitehead  had  another 
little  house  acress  the  road  which  belonged  to  him.     There  are  about  six 
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houses  within  one-half  mile.  There  are  and  never  have  been  any 
gates  across  the  railroad  at  that  point.  But  there  is  and  has  been  for 
the  last  eight  or  ten  years,  cerjainly,  if  not  longer,  a  sign  there,  'Stop, 
look,  and  listen,  railroad  crossing.'  That  sign  is  there  on  the  side  of  the 
county  road  on  the  other  side  of  the  railroad  in  the  direction  I  was 
going.  I  could  not  say  how  long  it  has  been  there.  I  suppose  five  or 
six  years.  I  suppose  I  saw  it  on  the  occasion  in  question.  I  don't 
know  I  was  particularly  noticing  that  one  thing  though.  I  know  it  was 
there  then.  The  railroad  is  straight  along  there  for  a  considerable 
distance.     For  a  mile,  as  I  understand  it,  clear  to  Okisko. 

"Q.  When  did  you  slow  down  from  twelve  to  four  miles  an  hour? 
A.  Right  at  the  track. 

"Q.  How  close  to  the  track?  A.  Twenty-five  or  thirty  yards  I  b^an 
to  slow  down. 

"Q.  You  began  to  slow  down  when  you  were  twenty-five  or  thirty 
yards  away?    A.  Yes,  sir. 

"Q.  You  began  to  slow  down  then?  A.  It  might  have  been  sooner,  I 
could  not  say. 

"Q.  Well  sir,  when  did  you  commence  to  run  at  the  rate  of  four  miles 
an  hour  ?     A.  When  I  was  going  up  on  the  track. 

"Q.  How  far  from  the  track  were  you  when  you  first  commenced  run- 
ning four  or  five  miles  an  hour  ?  A.  Well,  I  guess  that  track,  you  say, 
is  thirty-three  feet,  I  understood  you  ?  Q.  Yes.  A.  For  instance,  when 
I  struck  the  roadbed  raise,  that  was  when  I  was  not  running  over  four 
or  five  miles. 

"Q.  How  fast  were  you  running  when  you  struck  the  right  of  way? 
^  I  call  it  all  the  roadbed — the  right  of  way.  I  am  positive  I  was  not 
running  over  four  or  five  miles  when  I  struck  the  right  of  way. 

^T.  could  have  stopped  my  car  in  three  feet  or  less.  I  did  stop  after 
I  got  on  the  track.  I  saw  the  sign  up  there  for  me  to  stop,  look,  and 
hsten,  and  I  did  not  stop  until  I  got  on  the  track.  If  I  had  stopped 
eight  or  ten  feet  from  the  track  I  might  have  heard  the  train.  If  I 
had  stopped  my  car,  no  matter  if  the  train  was  ringing  the  bell  or  sound- 
ing the  whistle,  I  would  have  heard  it  coming,  when  it  was  a  hundred 
yards  from  me,  if  I  had  looked  in  that  direction.  I  can  hear  a  train 
coming  half  a  mile,  and  I  can  always  hear  it  coming  a  quarter  of  a  mile 
away,  if  I  listen. 

"Q.  As  a  matter  of  fact,  when  you  were  as  much  as  ten  feet  from  the 
track,  how  far  was  the  train  from  the  crossing?  A.  I  don't  know  about 
that.  I  never  saw  the  train  until  I  got  up  on  the  track.  I  never  heard 
any  noises,  no  sound,  no  whistle. 

"Q.  Well,  you  did  not  listen  ?     A.  I  was  running  my  car. 
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"Q.  Well,  if  there  was  anything  that  kept  you  from  hearing  it  on  that 
day  it  was  because  your  car  was  running,  and  not  because  the  train  was 
not  making  the  usual  amount  of  fuss?     A.  I  don't  know. 

"Q.  You  won't  say  no  ?     A.  No. 

"Q.  If  anything  prevented  your  hearing  that  train  on  that  day  when 
you  were  ten  feet  from  the  track  it  was  the  running  of  your  car?  A. 
I  could  not  say. 

"Q.  I  understand  you  to  eay  this :  You  can  easily  hear  a  train  running 
on  the  track,  whether  it  is  blowing  or  sounding  the  whistle,  as  much  as 
a  quarter  of  a  mile  away?  A.  Well,  it  is  owing  to  what  you  are  in. 
Cars  make  a  noise  as  well  as  the  train. 

"Q.  Then  if  you  can  ordinarily  hear  it  when  it  is  that  distance  away 
when  your  car  is  not  running,  then  if  you  don't  hear  it  and  your  car 
is  running,  the  reason  you  didn't  hear  it  is  because  the  car  is  running? 
A.  Might  have  been ;  I  don't  know.  . 

"If  my  car  had  not  been  running  that  day  I  suppose  I  would  have 
heard  the  train  when  it  was  within  one  hundred  yards  of  me.  I  could 
not  say  whether  I  have  ever  been  within  a  hundred  yards  of  a  train 
running,  and  was  in  an  automobile  running  at  that  time,  and  did  not 
hear  it.  Most  any  man  could  hear  a  hundred  yards  if  he  had  nothing 
to  break  the  sound.  I  cannot  tell  the  jury  that  the  whistle  did  not  blow 
or  the  bell  did  not  ring." 

There  was  other  evidence  in  corroboration  of  the  plaintiff. 

The  defendant  introduced  evidence  tending  to  prove  that  the  crossing 
was  in  good  condition,  and  that  the  whistle  was  blown  and  the  bell  rung 
as  the  train  approached  the  crossing. 

There  was  a  motion  for  judgment  of  nonsuit,  which  was  overruled, 
and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and  the  defendant 
appealed. 

Aydlett  &  Simpson  for  plaintiffs. 
Thompson  &  Wilson  for  defendant, 

Allen,  J.  The  principles  announced  in  Ooff  v.  R.  R,,  179  N.  C,  219, 
fully  sustain  the  ruling  of  his  Honor  in  refusing  to  enter  judgment  of 
nonsuit. 

It  was  there  held  that  it  was  the  duty  of  the  defendant  to  give  reason- 
able and  timely  notice  of  the  approach  of  its  train  to  a  public  crossing 
by  ringing  the  bell  or  blowing  the  whistle,  or  by  doing  both  when  pecu- 
liar conditions  demanded ;  that  a  failure  to  do  so  is  negligence,  and  that 
the  evidence  of  witnesses  nearby  who  testify  that  they  do  not  hear  the 
ringing  of  the  bell  or  the  blowing  of  the  whistle,  is  evidence  that  no  such 
signal  was  given. 
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We  also  approved  in  that  case  the  following  principle  as  to  the  duty 
of  the  traveler  as  he  approaches  the  crossing,  laid  down  in  Johnson  v, 
R.  fi.,  163  K  C,  443  : 

"4.  On  reaching  a  railroad  crossing,  and  hefore  attempting  to  go  upon 
the  track,  a  traveler  muat  use  his  sense  of  sight  and  hearing  to  the  best 
of  his  ability  under  the  existing  and  surrounding  circumstances — ^he 
must  look  and  listen  in  both  directions  for  approaching  trains,  if  not 
prevented  from  doing  so  by  the  fault  of  the  railroad  company,  and  if 
he  has  time  to  do  so ;  and  this  should  be  done  before  he  has  taken  a 
position  exposing  him  to  peril  or  has  come  within  the  zone  of  danger, 
this  being  required  so  that  his  precaution  may  be  effective.  Cooper  v. 
R.  fi.,  140  N".  C,  209 ;  Coleman  v.  R.  R.,  153  N.  C,  322 ;  Wolfe  v,  R,  R„ 
154  N.  C,  569,  in  the  last  of  which  cases  the  rule  was  applied  to  an 
employee  charged  with  the  duty  of  watching  a  crossing  and  warning 
travelers  of  the  approach  of  trains,  and  he  was  required  to  exercise  due 
care,  under  the  rule  of  the  prudent  man,  for  his  own  safety  by  looking 
and  listening  for  coming  trains. 

"5.  The  duty  of  the  traveler  arising  under  this  rule  is  not  always  an 
absolute  one,  but  may  be  so  qualified  by  attendant  circumstances  as  to 
require  the  issue  as  to  his  contributory  negligence,  by  not  taking  proper 
measures  for  hid  safety,  to  be  submitted  to  the  jury.  She'&ill  v,  R.  R„ 
140  N.  C,  255 ;  Wolfe  v.  R.  R.,  supra, 

"6.  If  he  fails  to  exercise  proper  care  within  the  rule  stated,  it  is  such 
negligence  as  will  bar  his  recovery:  Provided,  always,  it  is  the  proxi- 
mate cause  of  his  injury.  Cooper  v.  R,  R,,  supra;  Strichland  v.  R,  R., 
150  N.  C,  7 ;  Wolfe  v.  R.  R.,  supra, 

^^,  If  his  view  is  obstructed  or  his  hearing  an  approaching  train  is 
prevented,  and  especially  if  this  is  done  by  the  fault  of  the  defendant, 
and  the  company's  servants  fail  to  warn  him  of  its  approach,  and  in- 
duced by  this  failure  of  duty,  which  has  lulled  him  into  security,  he 
attempts  to  cross  the  track  and  is  injured,  having  used  his  faculties  as 
best  he  could,  under  the  circumstances,  to  ascertain  if  there  is  any 
danger  ahead,  negligence  will  not  be  imputed  to  him,  but  to  the  company, 
its  failure  to  warn  him  being  regarded  as  the  proximate  cause  of  any 
injury  he  received.  Mesic  v.  R.  R.,  120  IsT.  C,  490;  Osborne  v,  R.  R., 
supra/' 

The  evidence  in  this  case  tends  to  prove  that  as  the  plaintiff  ap- 
proached the  crossing  his  view  was  obstructed  by  bushes,  which  the 
defendant  permitted  to  grow  on  its  right  of  way  so  high  and  so  close 
to  the  track  that  he  could  not  see  until  he  was  on  the  track;  that  the 
bell  was  not  rung  and  the  whistle  was  not  blown ;  that  the  plaintiff  was 
traveling  at  from  four  to  five  miles  an  hour ;  that  he  looked  and  listened, 
and  the  inference  is  permissible  that  if  notice  of  the  approach  of  the 
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train  to  the  crossing  had  been  given  that  the  plaintiff  would  have  heard 
it  and  would  not  have  gone  on  the  track,  and  if  so,  the  jury  was  justified 
in  finding  that  the  failure  to  give  notice  caused  the  plaintiff  to  go  upon 
the  track  and  was  the  proximate  cause  of  his  injury. 

Some  authorities  impose  the  further  duty  on  .the  plaintiff  of  stopping 
before  reaching  the  crossing,  while  others  hold  that  this  cannot  be  de- 
clared as  matter  of  law,  but  that  a  failure  to  do  so  is  a  circumstance  to 
be  considered  on  the  exercise  of  ordinary  care  by  the  plaintiff- 

The  authorities  representing  the  opposing  views  are  collected  in  the 
notes  to  Wacksmith  v.  R,  R.,  1913  B.  Anno.  Cases,  681,  but  as  the  ques- 
tion has  been  decided  by  this  Court  four  times  in  recent  years,  as  applied 
to  collisions  between  automobiles  and  trains  at  public  crossings,  and  a 
definite  conclusion  reached  without  dissent,  we  do  not  regard  it  as 
needful  or  helpful  to  go  outside  of  our  own  authorities,  and  reexamine 
the  decisions  of  other  Courts,  which  we  have  heretofore  fully  considered. 

Shepard  v.  R,  R.,  166  N.  C,  545,  was  an  action  to  recover  damages  to 
an  automobile  caused  by  collision  with  a  train  at  a  crossing,  and  the  ques- 
tion was  raised  as  to  the  duty  of  the  driver  to  stop,  and  the  Court  said : 
"It  is  also  established  by  the  weight  of  authority  that  it  is  not  always  im- 
perative on  a  traveler  to  come  to  a  complete  stop  before  entering  on  a 
railroad  crossing ;  but  'whether  he  must  stop,  in  addition  to  looking  and 
listening,  depends  upon  the  facts  and  circumstances  of  each  particular 
case,  and  so  is  usually  a  question  for  the  jury.'  Alexander  v.  R.  R,,  113 
N.  C,  720;  Judson  v,  R.  R.,  158  K  Y.,  597;  McUott  v.  Hawkins,  159 
Ind.,  pp.  127-134;  3  Elliott  on  Railroads  (2  ed.),  sec.  1095,  note  147; 
33  Cyc,  pp.  1010,  1011-1020." 

A  new  trial  was  ordered  because  of  an  error  in  the  charge,  and  on  a 
second  appeal  (169  N".  C,  239)  the  principles  declared  on  the  first  appeal 
were  not  only  affirmed,  but  the  Court  proceeded  a  step  further  and  held 
that  the  plaintiff  could  recover  although  he  approached  the  crossing 
running  in  excess  of  the  speed  limit  prescribed  by  statute,  unless  it 
appeared  that  the  excess  of  speed  was  the  proximate  cause  of  the  colli- 
sion, and  that  this  was  for  the  jury. 

Hunt  V,  R,  R.,  170  N.  C,  444,  was  an  action  to  recover  damages  for 
wrongful  death  caused  by  a  collision  between  an  automobile  and  a  train 
at  a  crossing,  in  which  the  Court  says:  "There  was  evidence  tending 
to  show  that  the  driver  of  the  automobile  looked  and  listened  before 
entering  on  the  crossing,  and  it  is  held  with  us  that  it  is  not  always,  and 
as  a  matter  of  law,  required  that  a  vehicle  should  come  to  a  stop  before 
endeavoring  to  cross.  Shepard  v,  R,  R,,  166  N.  C,  539,  and  Elhin  v. 
R,  R.,  86  S.  E.,  762." 

Brown  v,  R.  R.,  171  N.  C,  269,  is  another  action  to  recover  damages 
for  injury  at  a  crossing  caused  by  collision  between  an  automobile  and 
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a  train.  Walker,  J,,  writing  the  opinion  for  the  Court,  reviews  the 
authorities,  and,  among  other  things,  declares:  'We  held  in  Shepard  v. 
R.  R.,  166  N.  C,  539,  following  two  of  the  rules  laid  down  in  Cooper 
v.  R.  R.,  140  K  C,  209,  and  Johnson  v.  R.  R.,  163  N.  C,  431,  as  follows  r 
Where  the  view  is  unobstructed,  a  traveler  who  attempts  to  cross  a 
railroad  track  under  ordinary  and  usual  conditions  without  first  looking, 
when  by  doing  so  he  could  see  the  approach  of  a  train  in  time  to  save 
himself  by  reasonable  effort,  is  guilty  of  contributory  negligence.  Where 
the  view  is  obstructed,  a  traveler  may  ordinarily  rely  upon  his  sense  of 
hearing,  and  if  he  does  listen  and  is  induced  to  enter  on  a  public  crossing 
because  of  the  n^ligent  failure  of  the  company  to  give  the  ordinary 
signals,  this  will  usually  be  attributed  to  the  failure  of  the  company  to 
warn  the  traveler  of  the  danger,  and  not  imputed  to  him  for  contributory 
negligence.'  .  .  .  Shepard*s  case  was  again  before  the  Court,  and 
is  reported  in  169  "N,  C,  239,  where  the  former  decision  was  approved, 
and  where  it  was  further  held  that  if  plaintiff  (in  that  case)  was  run- 
ning his  automobile  at  a  rate  of  speed  prohibifed  by  the  statute  (Laws 
1913,  ch.  107),  he  was  not,  as  a  matter  of  law,  debarred  of  a  recovery, 
as  the  question  of  proximate  cause  was  involved  and  was  for  the  jury 
to  determine." 

And  again,  referring  to  Shepard' s  case:  "In  that  case,  at  p.  545,  the 
Court  said :  'It  is  also  established  by  the  weight  of  authority  that  it  is 
not  always  imperative  on  a  traveler  to  come  to  a  complete  stop  before 
entering  on  a  railroad  crossing' ;  but  'whether  he  must  stop,  in  addition 
to  looking  and  listening,  depends  upon  the  facts  and  circumstances  of 
each  particular  case,  and  so  is  usually  a  question  for  the  jury.' " 

These  three  cases  of  Shepard  v.  R,  R.,  Hunt  v,  R.  R,,  and  BYown 
V.  R,  R.  are  cited  and  approved  in  Dail  v,  R.  R.,  176  N*.  C,  112,  on  the 
point  that  failure  to  stop  before  crossing  a  railroad  track  cannot  be 
declared  to  be  contributory  negligence  as  matter  of  law,  but  that  it 
should  be  considered  by  the  jury  in  connection  with  the  surrounding 
circumstances  in  determining  ^whether  the  party  was  exercising  the  care 
of  one  of  ordinary  prudence. 

The  authorities  favoring  this  view  proceed  upon  the  idea  that  the 
traveler  has  the  right  to  rely  upon  the  performance  of  its  duty  by  the 
defendant,  and  that  when  he  looks  and  listens  and  neither  sees  nor  hears 
a  train,  he  has  the  right  to  act  upon  the  presumption  that  none  is 
approaching. 

Also  that  while  a  failure  to  stop  should  be  considered  in  connection 
with  the  other  circumstances,  it  is  not  conclusive  of  negligence  on  the 
part  of  the  plaintiff. 

The  sign  placed  at  the  crossing  with  the  warning  "Stop,  look,  and 
listen"  has  no  other  legal  effect  than  to  call  the  attention  of  the  plaintiff 
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to  tlie  duty  imposed  upon  him  by  law  to  exercise  ordinary  care  for  his 
own  safety. 

His  Honor,  however,  gave  the  defendant  the  benefit  of  all  it  was 
entitled  to,  as  he  instructed  the  jury  as  follows :  'T^f  you  shall  find  that 
the  view  down  the  railroad  track  was  obstructed  or  restricted,  and  that 
the  plaintiff  could  not  hear  on  account  of  the  noise  of  his  automobile, 
then  it  was  his  duty  to  bring  his  car  to  a  stop  before  entering  upon  the 
track,  and  to  stop,  look,  and  listen  at  a  place  where  doing  so  would  be 
effective,  and  if  you  find  that  there  was  a  place  on  the  road  where  the 
view  was  sufficiently  open  for  him  to  have  done  so  and  have  ascertained 
the  approaching  of  the  train,  then  his  failure  to  do  so  was  contributory 
negligence,  and  you  will  answer  the  second  issue  TTes/  " 

The  evidence  of  the  plaintiff  that  he  might  have  heard  the  running 
of  the  train  if  he  had  stopped  was  submitted  to  the  jury  in  support  of 
the  defendant's  position,  and  was  given  the  significance  to  which  it  was 
entitled. 

The  notice  to  which  the  plaintiff  was  entitled  was  not  the  noise  of  the 
moving  train,  but  the  blast  of  the  whistle  or  the  ringing  of  the  bell,  or 
both,  and  while  he  might  have  heard  the  train  if  he  had  stopped,  it  is 
also  true  that  he  might  have  been  halted  before  he  reached  the  track, 
with  the  car  running,  if  the  signals  required  by  law  had  been  given,  and 
it  could  not  be  said  to  be  contributory  negligence  as  a  legal  conclusion 
if  the  failure  to  stop  was  caused  by  the  breach  of  duty  on  the  part  of 
the  defendant  in  that  it  failed  to  give  any  notice  of  the  approach  of 
its  train. 

IN'otice  by  bell  or  whistle  is  required,  because  the  noise  of  the  train, 
which  is  always  present,  is  not  a  sufficient  protection  to  life  and  property, 
and  when  the  defendant  has  by  its  negligence  permitted  obstructions  on 
its  right  of  way  so  the  traveler  cannot  see,  and  has  failed  to  give  the 
proper  signal,  which  prevents  him  from  hearing  what  he  has  the  right 
to  expect  if  a  train  approaches,  it  ought  not  to  be  absolved  from  the 
consequences  of  its  negligence,  because  the  traveler,  relying  on  the  per- 
formance of  duty  by  defendant,  might  have  heard  the  noise  of  a  train 
if  he  had  stopped. 

There  are  several  exceptions  to  the  evidence,  which  we  have  examined, 
and  none  of  them  would  justify  ordering  a  new  trial,  nor  do  the  other 
appeals  involve  additional  questions  which  require  discussion. 

The  case  of  Hurst  v.  R,  R.,  which  was  disposed  of  by  a  per  curiam 
judgment  in  favor  of  the  defendant,  is  in  some  respects  like  this,  but 
the  question  on  which  it  was  decided  was  the  condition  of  the  crossing 
and  not  the  failure  to  give  notice  of  the  approach  of  the  train. 

After  careful  examination  of  the  record  we  find 

No  error. 
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Walkee,  J.,  dissenting;     Statement  of  essential  facts. 

These 'three  cases,  which  grew  out  of  the  same  accident,  were,  by 
consent,  tried  together  below,  and  by  consent  are  heard  together  in  this 
Court  upon  one  record,  which  is  applicable  to  each,  and  they  arose  out 
of  a  collision  between  an  automobile  and  a  railroad  train — the  sort  of 
accident  that  has  become  all  too  prevalent  in  these  days  of  reckless 
driving  along  our  country  roads  by  those  in  charge  of  what  seems  to  be 
one  of  the  most  deadly  machines  in  existence,  when  not  carefully  driven. 

On  16  August,  1918,  about  3 :30  o'clock  in  the  afternoon,  the  plaintiff, 
T.  C.  Perry,  was  driving  his  Ford  automobile  from  Elizabeth  City  to 
his  home  near  Okisko,  down  the  country  road  which  crosses  the  railroad 
of  defendant  at  Pasquotank  station,  it  being  a  flag-stop  for  the  trains 
of  defendant,  and  a  place  where  no  tickets  are  sold,  where  npne  of  the 
trains  ever  stop,  unless  signaled  to  do  so,  and  within  the  radius  of  half 
a  mile  of  which  there  are  only  about  six  houses.  In  the  car  with  Mr. 
Perry,  who  was  driving,  were  the  plaintiff  Darius  G.  White,  who  is  a 
boy  about  sixteen  years  of  age,  and  a  man  by  the  name  of  Oscar  Bundy. 
Plaintiff  Perry  and  Mr.  Bundy  were  sitting  on  the  front  seat,  the  boy 
and  part  of  a  cake  of  ice  were  in  the  rear  of  the  machine.  Plaintiff 
Perry  was  driving,  and  consequently  was  on  the  left  side  of  the  car, 
which  was  the  side  in  the  direction  of  which  the  train  in  question  was 
approaching.  He  had  been  running  at  a  speed  of  twelve  to  fifteen  miles 
an  hour,  but  according  to  his  testimony  had  slowed  down  to  four  or  five 
miles  an  hour  when  he  got  to  the  right  of  way,  which  was  about  33  feet 
from  the  center  of  the  track.  The  roadbed  is  some  higher  than  the 
right  of  way,  and  also  considerably  higher  than  the  country  road.  On 
the  side  of  the  track,  in  the  direction  opposite  to  which  the  car  was 
approaching,  in  plain  view  of  plaintiff  and  those  in  the  car  as  they 
drove  up,  was  a  crossing  sign  with  the  words  "Stop,  look,  and  listen" 
upon'  it,  as  will  clearly  appear  in  the  photograph  taken  by  the  witness 
Davidson  and  sent  up  as  an  exhibit.  The  map  made  by  the  witness 
Mathew,  and  also  sent  up  as  an  exhibit,  shows  the  distances  and  eleva- 
tions. 

Plaintiff  Perry  had  been  living  at  Okisko  all  of  his  life,  had  frequent 
opportunities  to  be  at  Pasquotank  station,  had  gotten  on  the  train  there 
a  number  of  times,  and  for  the  past  twenty  years  he  had  traveled  the 
country  road  and  crossed  the  railroad  at  Pasquotank  station,  possibly 
half  a  dozen  or  a  dozen  times  a  month.  He  knew  that,  at  the  time  in 
question,  Pasquotank  station  was  a  flag-stop  for  the  train  in  question, 
and  that  it  had  been  such  for  a  number  of  years,  and  that  trains  only 
stopped  there  when  signaled  so  to  do.  He  knew  the  schedule  of  the  train 
and  that  there  had  been  no  change  in  it  for  at  least  five  years.     He 
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knew  there  had  never  been  any  safety  gates  across  the  railroad  at  that 
crossing;  he  knew  the  sign,  'Hailroad  crossing,  stop,  look,  and  listen," 
had  been  there  for  eight  or  ten  years,  if  not  longer.  He  knew  that  the 
view  down  the  track  from  the  country  road  was  obstructed  by  the  corn 
in  the  field  of  J.  H.  Whitehead,  which  extended  up  to  the  right  of  way, 
or  some  thirty-five  feet  of  the  track.  PlaintiflF  further  knew  that  there 
were  some  sycamore  bushes  growing  in  a  ditch  near  the  track  which  he 
claimed  obstructed  the  view  down  the  track,  which  was  straight  for  over 
a  mile.  These  bushes  were  more  than  three  feet  from  the  track.  Plain- 
tiff Perry,  although  conscious  of  all  these  things,  did  not  stop  his  car 
until  after  he  got  on  the  track.     H^  testified : 

"I  did  not  stop  until  I  got  on  the  track.  If  I  had  stopped  eight  or  ten 
feet  from  the  track  I  might  have  heard  the  train.  If  I  had  stopped  my 
car,  no  matter  if  the  train  was  not  ringing  the  bell  or  sounding  the 
whistle,  I  would  have  heard  it  coming  when  it  was  a  hundred  yards 
from  me.  I  can  hear  a  train  coming  half  a  mile,  and  I  can  always  hear 
it  a  quarter  of  a  mile  away  if  I  listen. 

"Q.  As  a  matter  of  fact,  when  you  were  as  much  as  ten  feet  from  the 
track,  how  far  was  the  train  from  the  crossing  ?  A.I  don't  know  about 
that.  I  never  saw  the  train  until  I  got  up  on  the  track.  I  never  heard 
any  noises,  no  sound,  no  whistle. 

"Q.  Well,  you  did  not  listen?     A.  I  was  running  my  car. 

"Q.  Well,  if  there  was  anything  that  kept  you  from  hearing  it  on 
that  day  it  was  because  your  car  was  running,  and  not  because  the  train 
was  not  making  the  usual  amount  of  noise?     A.  I  don't  know. 

"Q.  You  won't  say  so?    A.  N'o. 

"Q.  If  anything  prevented  your  hearing  that  train  on  that  day  when 
you  were  more  than  ten  feet  from  the  track,  it  was  the  running  of  your 
car?     A.  I  could  not  say. 

"Q.  I  understand  you  to  say  this :  You  can  easily  hear  a  train  run- 
ning on  the  track,  whether  it  is  blowing  or  sounding  the  whistle  as  much 
as  a  quarter  of  a  mile  away?  A.  Well,  it  is  owing  to  what  you  are  in. 
Cars  make  a  noise  as  well  as  the  train. 

"Q.  If  you  can  ordinarily  hear  it  that  distance  away  when  your  car 
is  not  running,  then  if  you  don't  hear  it  and  your  car  is  running,  the 
reason  you  didn't  hear  it  is  because  the  car  is  running?  A.  Might  have 
been;  I  don't  know.  If  my  car  had  not  been  running  that  day  I  sup- 
pose I  would  have  heard  the  train  when  it  was  within  one  hundred  yards 
of  me.  I  cannot  tell  the  jury  that  the  whistle  did  not  blow  or  the  bell 
did  not  ring. 

"Q.  As  a  matter  of  fact  you  were  not  thinking  about  the  train?  A. 
I  don't  know  that  I  was  so  much,  only  getting  home." 
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After  plaintiff  Perry  drove  on  the  track  and  stopped  his  car,  defend- 
ant's train,  which  was  running  practically  on  schedule  time,  ran  into 
it  and  knocked  it  off  and  threw  the  occupants  out,  injuring  Mr.  Perry 
and  the  boy. 

Mr.  Perry  and  the  boy  instituted  actions  for  personal  injuries,  and 
the  father  of  the  boy  for  damages  on  account  of  loss  of  the  services  of 
Ms  son.  The  jury  returned  a  verdict  of  $4,500  for  T.  C.  Perry  and 
Darius  G.  White,  and  $600  for  H.  G.  White.  The  court  gave  judgment 
thereon,  and  defendant  appealed. 

To  my  mind  the  above  is  a  startling  result.  If  plaintiffs  are  entitled 
to  a  verdict  for  the  heavy  damages  they  received,  or  even  for  any  dam- 
ages for  injuries  received  under  the  circumstances  of  this  case,  then  it 
would  seem,  as  I  will  show  hereinafter,  that  a  railroad  is  almost  prac- 
tically helpless  in  our  courts,  as  against  the  suit  of  a  careless  and  reckless 
driver.  I  will  try  to  demonstrate,  and  I  think  I  must  surely  succeed 
•  in  doing  so,  that  the  doctrine  of  imputed  negligence  cannot  shield  the 
two  Whites,  as  the  proximate  cause  of  Darius  G.  White's  injury  was 
not  the  fault  of  the  railroad  company,  but  that  of  his  companion,  T.  C. 
Perry,  the  driver  of  the  car  in  which  he  was  when  the  collision  took 
place,  even  if  his  own  fault  was  not  also  proximate  thereto.  Crampton 
V.  I  vie  Bros.,  126  N".  C,  894.  I  will  refer  to  this  case  more  at  large 
when  I  reach  the  proper  place  for  a  discussion  of  it.  At  present  I  am 
merely  stating  the  grounds  of  my  dissent. 

The  motion  to  nonsuit  should  have  been  granted,  and  this  brings  me 
to  a  consideration  of  the  evidence  in  the  light  of  the  law  and  well  settled 
principles  in  this  Court.  The  plaintiffs  base  their  right  to  recover 
upon  these  grounds:  1.  Failure  of  the  engineer  of  the  train  to  blow 
his  whistle.  2.  Running  the  train  at  an  unusual  speed.  3.  Permitting 
bushes  and  weeds  to  grow  on  its  right  of  way.  First.  There  was  ample 
evidence  to  prove  that  the  engineer  blew  one  long  whistle  for  Pasquotank 
station,  and  in  about  two  or  three  seconds  thereafter  he  sounded  the 
road-crossing  blow — two  long  and  two  short,  and  then  he  put  on  the 
emergency  brakes  and  stopped  the  train.  Mr.  Winslow,  a  witness,  and 
not  connected  with  the  railroad  company  in  any  way,  testified  that  he 
was  at  Okisko  when  the  train  in  question  left  the  station  for  Pasquo- 
tank, saw  the  train  leave  Okisko,  and  heard  its  whistle  blow  before  it 
reached  Pasquotank,  and  about  the  whistle  post.  There  was  one  long 
blast  and  then  two  or  three  short  ones.  There  was  much  other  testi- 
mony from  persons  who  saw  the  train,  and  were  near  the  track  of  the 
railroad  between  Okisko  and  Pasquotank,  and  who  stated  that  they 
heard  the  whistle  blow  twice  and  heard  the  bell  ringing.  Some  one 
phoned  to  Okisko  about  fifteen  minutes  after  he  heard  the  train  blow 
and  told  about  the  collision.     Mr.  Daughtrey  testified  that  Mr.  Perry 


302  IN  THE  SUPREME  COUET.  [180 

Pebbt  v.  R.  R. 

Stated  immediately  after  the  accident  that  'Tie  did  not  know  what  he 
could  have  been  thinking  of,  and  that  it  was  nobody's  fault  but  his  own," 
and  that,  in  my  opinion,  after  a  most  careful  study  of  the  entire  evi- 
dence, is  a  perfectly  correct  description  of  the  true  situation.  The 
physician  '(Dr.  H.  D.  Walker)  who  looked  after  the  injured  men  and 
carried  them  to  St.  Vincent's  Hospital  in  Norfolk,  Va.,  testified  that  on 
the  way  to  the  hospital  "Mr.  Perry  said — in  fact  Mr.  Bundy,  too — ^that 
they  had  been  to  Elizabeth  City  to  get  some  ice.  They  had  a  sick  horse 
and  were  on  the  way  home.  When  they  got  to  Pasquotank  station,  in 
an  effort  to  cross  the  track,  they  were  hit  by  the  train;  they  didn't  see 
the  train;  didn't  even  think  anything  at  all  about  the  train."  There 
was  evidence  that  the  vision  either  north  or  south  was  not  obstructed, 
and  especially  that  the  bushes,  spoken  of  by  plaintiffs'  witnesses,  were 
not  high  enough  to  interfere  the  least  with  it.  The  sycamore  bushes 
in  the  ditch  were  about  four  or  five  feet  high,  and  only  two  or  three 
bushes,  and  down  the  road  about  a  hundred  yards  a  small  cluster  of 
bushes,  three  or  four  feet  high,  but  they  did  not  obstruct  the  view  at 
all,  and  box  cars  could  easily  be  seen  at  a  distance  of  400  yards  or  more. 
Whitehead's  corn  field  was  about  thirty-five  feet  from  the  center  of  the 
track,  and  of  course  could  not  obstruct  the  view.  Mr.  Rowland,  one  of 
the  witnesses  who  testified  to  the  above  facts  as  to  the  obstruction  of  the 
view,  also  stated  that  he  said  to  Mr.  Perry :  "Crowden,  what  made  you 
let  the  train  bump  you  like  that  ?"  To  which  he  replied,  "I  don't  know, 
for  I  did  not  have  my  mind  on  the  train."  Mr.  Whitehead,  a  farmer, 
who  owned  the  corn  field,  testified  that  he  examined  the  track  carefully, 
and  found  that  there  was  nothing  to  obstruct  the  view,  and  he  could 
stand  at  the  corner  of  his  fence  at  the  right  of  way  and  see  as  far  as 
Okiskoj  a  mile  from  there,  the  track  being  straight  at  that  part  of  it,  and 
that  he  saw  box  cars  at  the  distance  of  400  yards  on  the  other  side  of  the 
main  track,  and  that  the  same  was  true  standing  at  any  place  between 
the  corner  of  his  fence  and  the  railroad  track.  Mr.  Perry  said  to  several 
other  persons  than  those  already  mentioned,  and  who  have  no  interest 
in  the  controversy,  when  asked  how  the  collision  happened:  "I  don't 
know;  I  was  not  thinking  about  the  train  until  we  ran  together,"  or 
"I  don't  know,  to  save  my  life,  what  I  was  thinking  about,"  or  "I  was 
not  thinking  about  anything  but  getting  home."  These  witnesses  were 
friends  of  Mr.  Perry,  and  one  of  them  stated  that  he  was  a  "particular 
friend."  The  engineer  testified  that  he  was  running  at  the  usual  speed, 
about  35  or  40  miles  an  hour,  and  was  two  minutes  late.  He  blew  the 
station  signal,  as  Pasquotank  was  not  a  regular  station  but  a  signal 
station,  and  when  there  was  no  response  from  the  station-master  he  blew 
the  crossing  signal.  That  he  could  not  see  Mr.  Perry  until  after  his 
car  had  emerged  from  behind  the  corn  in  the  field,  and  that  it  was  not 
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possible  for  him  to  stop  his  train  before  hitting  him,  but  that  Mr.  Perry 
had  ample  time  to  stop.  He  further  said;  ''When  he  got  in  a  few 
feet  of  the  crossing  he  just  gradually  began  to  stop,  and  stopped  with 
his  front  wheel  right  on  the  rail,  and  the  car,  I  suppose — its  right  much 
up-grade — ^would  have  rolled  back,  but  there's  about  three-inch  space  be- 
tween the  rail  and  the  inside  crossing  plank,  and  it  checked  there  and 
the  car  stuck."  There  is  much  more  testimony  of  the  same  general 
kind,  but  it  is  not  necessary  to  give  it  in  detail.  There  was  evidence 
that  Mr.  Perry  knew  the  road  he  was  traveling  very  well,  having  passed 
over  it  for  some  time,  and  several  times  a  week.  He  lived  one  and  a 
half  miles  from  Pasquotank  station. 

There  was  a  sign,  placed  there  by  the  defendant,  immediately  in  front 
of  a  person  approaching  the  track,  with  the  words  upon  it,  in  large 
letters,  ''Railroad  crossing — stop,  look,  and  listen."  It  could  easily  be 
seen  by  every  one  who  attempted  to  cross  the  track  at  the  place  where 
the  accident  occurred. 

The  plaintiff  testified  that  he  could  not  hear  the  whistle  blast,  because 
his  car  was  running  at  the  time  and  making  a  noise,  and  he  could  not 
hear,  because  the  public  road  over  which  he  was  traveling  was  sand- 
wiched between  thick  forests,  which  also  obstructed  his  hearing.  But 
the  defendant  was  not  responsible  for  the  forests  being  there,  and  no 
negligence  can  be  imptited  for  that  reason.  If  the  plaintiff  was  pre- 
vented from  hearing  or  seeing  because  of  these  impediments,  even  up  to 
the  track,  his  plain  duty,  as  I  will  presently  show,  was  to  stop  his  car 
and  go  where  he  could  see  and  hear  before  entering  upon  the  track. 
Common  prudence  would  suggest  this  to  every  man,  situated  as  he  was 
according  to  his  own  testimony.  But  he  had  at  least  eight  feet  of  clear 
space  where  he  could  have  seen  from  his  car,  or  heard  from  his  car,  and 
certainly  if  he  had  stopped  his  car,  and  thereby  its  noise,  and  this  is 
true  according  to  his  own  testimony,  for  he  stated  that  he  could  easily 
hear  the  noise  or  rumbling  of  a  train,  and  much  more  the  sound  of  its 
whistle,  a  quarter  of  a  mile  when  there  is  no  noise,  like  that  of  an  auto- 
mobile, to  prevent.  But  if  he  was  handicapped  by  the  forests  and  also 
by  the  corn,  which  were  not  there  by  the  defendant's  fault,  or  by  small 
sycamore  bushes  on  the  edge  of  the  ditch  and  near  the  track,  it  was  not 
only  gross  negligence  to  have  entered  upon  the  railroad  crossing  without 
"stopping,  looking,  and  listening,"  as  he  was  warned  to  do,  or  as  he 
should  have  done  without  any  warning.  He  could  have  done  these 
things  as  proper  measures  for  his  safety  without  leaving  his  seat  in  the 
car,  and  the  situation  would  plainly  dictate  such  a  course  as  a  manifest 
precaution  to  be  adopted  by  a  prudent  man.  "The  degree  of  caution 
he  (the  traveler)  must  exercise  (at  a  railroad  crossing)  will  be  affected 
by  the  situation  and  surrounding  circimistances.     In  crossing  a  railroad 
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there  is  obvious  and  constantly  impending  danger,  not  easily  or  likely 
to  be  under  the  control  of  the  engineer."  3  Sherman  &  Redf.  on  Negli- 
gence (6  ed.),  sec.  654,  p.  1713;  Moebus  v.  Herrman,  108  N.  Y.,  349; 
Eaton  V.  Crisp,  94  Iowa,  176 ;  Hall  v.  Ogden  R,  Co.,  13  Utah,  243.  No 
omission  of  the  railroad  company,  such  as  failure  to  give  crossing  signals, 
will  excuse  the  traveler  on  a  highway  from  exercising  proper  and  ade- 
quate care,  and  taking  due  precaution  for  his  own  safety  before  entering 
upon  a  railroad  crossing.  The  danger  is  so  very  great  that  the  care  to 
be  used  should  be  exactly  proportioned  to  it,  and  to  enter  upon  so 
perilous  a  place  as  a  railroad  crossing  blindly,  or  without  knowing  if 
there  is  imminent  danger,  or  that  a  train  is  approaching,  is  not  only 
gross  negligence,  but  rashness,  and  even  recklessness.  But  plaintiff 
knew  the  schedule  and  that  a  train  was  then  due,  hence  the  greater  his 
negligence.  Plaintiff  took  his  life  in  his  own  hands.  The  terrible 
result  was  due  to  no  culpable  fault  of  the  defendant. 

"If  his  (the  traveler's)  view  is  obstructed  in  any  degree  or  from  any 
cause  (even  by  the  fault  of  the  railroad  company),  he  must  look  again 
after  passing  the  obstruction,  and  if  he  cannot  see,  he  must  listen  with 
increased  vigilance.  So,  also,  if  for  any  reason  he  cannot  hear  dis- 
tinctly, ho  must  use  all  the  more  vigilance  in  looking.  ...  It  is 
no  excuse  for  failure  to  look  and  listen  that  the  traveler  did  not  think, 
just  then,  about  the  railroad  or  its  dangers,  or  that  his  attention  was 
diverted  by  some  trivial  matter,  or  that  he  believed  that  all  trains 
stopped  short  of  the  crossing,  or  that  no  regular  train  was  due,  or  that 
a  train  had  recently  (but  not  immediately)  passed,  or  that  the  usual 
or  statutory  signals  of  approaching  trains  were  not  given.  Though 
it  has  often  been  said  that  the  traveler  has  the  right  to  rely  on  the  rail- 
way company  doing  its  duty,  as  by  the  giving  statutory  signals,  and  if 
injured  in  consequence  of  its  failure  to  do  so,  he  has  his  action,  no  Court 
has,  it  is  believed,  ever  held  that  such  failure  on  the  part  of  the  company 
dispensed  with  all  care  for  his  own  safety  by  the  traveler."  2  Sherman 
&  Redf.,  sec.  476,  at  pp.  1201,  1202,  1203,  1204. 

The  railroad  track  is  itself  a  warning  of  danger,  as  has  been  held 
by  all  the  Courts,  and  especially  by  ours.  Abernathy  v.  R.  R.,  164 
N".  C,  91,  and  cases  cited;  R.  R.  v.  Houston,  96  U.  S.,  697;  R.  R,  v. 
Hart,  87  111.,  529;  Smith  v.  R.  R.,  141  Ind.,  92;  Boyd  v.  R.  R.,  50 
Wash.,  619.  Said  one  of  those  Courts:  "A  party  cannot  walk  (or 
drive)  carelessly  into  a  place  of  danger.''  Houston's  case,  supra.  The 
plaintiff,  without  hearing  or  seeing  a  train  approaching,  because  of  the 
noise  of  his  Ford  car,  and  being  warned  by  the  railroad  company  to 
"stop,  look,  and  listen,"  and  without  actually  knowing  whether  a  train 
was  coming  or  not,  and  apparently  not  caring  whether  it  was  or  not, 
though  he  knew  it  was  then  due,  drives  upon  the  track  where  his  car  is 
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choked,  or  at  least  stopped,  and  is  stricken  by  the  train.  He  could  have 
stopped  eight  feet  (at  the  lowest)  distant  from  the  track  and  seen  up 
and  down  the  track,  according  to  the  testimony,  and  even  if  he  could 
not  have  done  so,  he  should  not  have  ventured  upon  so  dangerous  ground 
without  stopping  the  car  and  ascertaining  whether  a  train  was  coming 
or  not,  regardless  of  the  notice  given  by  the  railroad  company.  His 
conduct  does  and  should  defeat  his  action. 

It  has  been  held  by  a  Court  whose  opinion  we  greatly  respect  that 
where  a  driver  of  a  wagon  and  team,  whose  view  and  hearing  were 
obstructed,  and  where  the  track  was  straight  for  about  a  mile  in  the 
direction  a  train  was  coming,  failed  to  listen  properly  or  to  make  suffi- 
cient outlook,  but  drove  onto  the  track  without  stopping,  or  knowing 
whether  a  train  was  approaching  or  not — there  can  be  no  other  inference 
than  that  such  failure  wag  the  proximate  cause  of  the  resulting  accident, 
and  a  verdict  should  have  been  directed  for  the  defendant.  Cable  Piano 
Co,  V,  Southern  R,  Co.,  94  S.  C,  143.  And  another  Court,  for  whom 
we  have  the  same  high  opinion,  has  held  that  "A  traveler  on  a  highway 
crossing  is  bound  to  look  and  listen  for  approaching  trains  before  at- 
tempting to  cross,  and  to  use  ordinary  care  to  make  looking  and  listening 
effective."  Southern  R,  Co.  v.  Valentine's  Personal  Rep.,  113  Va.,  388. 
A  traveler  about  to  pass  over  a  railroad  crossing  should  stop,  look,  and 
listen  if  the  situation  requires  it,  by  reason  of  his  inability  otherwise  to 
hear  or  see  approaching  trains,  in  the  exercise  of  reasonable  care  for  his 
own  safety;  and  his  failure  to  do  so,  when  there  are  noises  to  prevent 
his  hearing  or  obstructions  to  prevent  his  seeing,  bars  his  recovery. 
Camefix  v.  Kanawha  &  M.  R.  Co.,  7  W.  Va.,  534.  It  is  practically 
admitted  by  the  plaintiff  that  his  hearing  was  prevented  by  the  noise  of 
his  car,  for  he  virtually  says  as  much  himself ;  and  further,  that  when 
there  is  no  noise  he  can  hear  the  rumbling  of  the  train  a  quarter  or  half 
a  mile,  and  of  course,  the  sound  of  the  whistle  much  further.  But 
when  must  the  traveler  look  or  listen?  Justice  Brown,  for  this  Court, 
which  was  unanimous,  said  in  Coleman  v.  R.  R.,  153  N.  C,  322 :  "A 
writer  in  the  Personal  Injury  Law  Journal  of  July,  1910,  declares  that 
all  conflicts  of  opinion  on  this  subject  may  be  avoided  by  adopting  the 
conmion-sense  rule  that  the  traveler  should  look  when  about  to  enter 
upon  the  track.  'A  look  when  about  to  enter  the  zone  of  danger  for  an 
approaching  car  is  not  only  the  most  availing,  but  it  is  then  that  the 
most  accurate  and  reliable  judgment  can  be  formed  as  to  the  safety  of 
an  attempt  to  cross.'  Personal  Injury  Journal,  page  11;  see,  also, 
V^exker  v.  R.  R.,  120  N.  T.  Supp.,  1020.  The  duty  of  looking  when  one 
approaches  a  street  railway  crossing  is  not  adequately  discharged  by 
merely  looking  as  the  dangerous  point  is  approached,  and  then  when  it 
is  reached  going  blindly  forward.  Baxter  v.  R.  R.,  190  N.  Y.,  439 ; 
20—180 
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Fowler  v,  R.  R.,  74  Hun.,  144;  Coleman  v.  R,  R,,  98  Am.  Dec.,  349; 
affirmed  188  K  T.,  564.  See,  also,  Cranch  v.  R,  R.,  186  X.  T.,  310. 
This  is  the  standard  of  prudence  fixed  by  Trull  v,  R,  R,,  151  N".  C,  550, 
where  it  is  held  that  the  traveler  must  look  4n  time  to  save  himself,'  and 
by  Mitchell  v.  R.  R.,  153  N.  C,  116;  Inman's  case,  149  K  C,  125,  as 
well  as  by  Numerous  other  decisions  of  this  Court.  In  Mitchell's  case 
plaintiff  had  eleven  feet  unobstructed  view  up  and  down  the  track  before 
reaching  it.  He  failed  to  look,  and  it  was  held  that  his  n^ligence  was 
the  proximate  cause  of  his  injury,  and  that  he  could  not  recover." 

The  Court  said  further,  in  that  case,  that  the  plaintiff  looked  when 
he  could  not  see,  his  view  being  obstructed  by  bushes,  and  failed  to  look 
as  he  got  near  the  zone  of  danger,  when  he  could  see,  and  drove  right  on 
the  track.     The  evidence  in  our  case  is  that  there  was  a  clear  space  of 
eight  feet  before  going  on  the  track,  where  plaintiff  could  see  the  train, 
but  he  did  not  look,  and  preferred  taking  the  risk  of  outrunning  the 
train,  if  there  was  one  coming.     His  brother,  who  was  his  witness,  testi- 
fied that  the  corn  field  was  15  feet  from  the  middle  of  the  track,  the 
right  of  way  32  feet  on  either  side,  and  a  clear  space  of  8  feet  next  to 
the  track.     This  being  so,  there  was  no  reason  why  the  view  down  the 
track  should  be  intercepted,  in  which  event  the  Coleman  case,  supra, 
would  be  substantially  on  all  fours  with  this  one,  and  it  is  in  all  essential 
respects.     According  to  the  witnesses,  not  contradicted,  plaintiff  said 
repeatedly  he  was  not  thinking  of  the  track  or  train.     The  case  of  R,  R. 
V,  Freeman,  174  TJ.  S.,  379,  is,  therefore,  analogous  to  the  case  at  bar. 
It  was  said  there:     "The  oral  testimony  on  the  subject  tended  to  show 
that  Freeman  neither  stopped,  looked,  or  listened  just  before  attempting 
to  cross  the  track:     Held,  the  testimony  tending  to  show  contributory 
negligence  upon  the  part  of  Freeman  was  conclusive,  and  that  nothing 
remained  for  the  jury,  and  that  the  company  was  entitled  to  an  instruc- 
tion to  return  a  verdict  in  its  favor."     In  the  opinion.  Justice  Henry 
Billings  Brown  said :     "She  was  (under  the  circumstances)  bound  to 
listen  and  look  before  attempting  to  cross  the  railroad  track  in  order  to 
avoid  an  approaching  train,  and  not  to  walk  carelessly  into  a  place  of 
possible  danger.     Had  she  used  her  senses  she  could  not  have  failed  both 
to  hear  and  see  the  train  which  was  coming.     If  she  omitted  to  use  them 
and  walked  thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  neg- 
ligence, and  so  far  contributed  to  her  injuries  as  to  deprive  her  of  any 
right  to  complain  about  them.     If  using  them  she  saw  the  train  coming 
and  undertook  to  cross  the  track,  instead  of  waiting  for  the  train  to  pass, 
and  was  injured,  the  consequences  of  her  mistake  and  temerity  cannot 
be  cast  upon  the  defendant." 

Referring  again  to  Coleman  v.  R.  R,,  Justice  Brown,  for  our  Court, 
said,  in  that  case:     "From  its  very  nature,  and  for  public  convenience. 
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the  train  has  the  right  of  way,  but  the  law  imposes  upon  the  engineer 
the  duty  to  give  signals  and  to  exercise  vigilance  in  approaching  cross- 
ings in  order  to  avoid  injury.  The  law  imposes  the  equal  duty  upon 
the  traveler  when  he  reaches  a  crossing  and  before  attempting  to  go  on 
the  track  to  both  look  and  listen  for  approaching  trains,  for  the  traveler 
by  doing  so,  if  there  is  nothing  in  his  way,  can  most  certainly  prevent 
a  collision  and  save  himself  from  harm.  When  he  reaches  the  track  it 
is  no  great  hardship  imposed  upon  the  traveler  to  require  him  to  exercise 
ordinary  prudence  and  to  cast  his  eye  up  and  down  the  track.  By 
so  doing  he  has  the  last  and  most  certain  chance  to  prevent  collisions  and 
to  save  himself  as  well  as  the  train,  its  crew  and  passengers  from  possible 
injury.  In  respect  to  cases  of  collision  at  crossings,  Judge  Thompson 
says:  *The  leading  rule  is  that  there  can  be  no  recovery  of  damages 
where  the  negligence  of  the  traveler  contributed  proximately  to  the 
injury,  although  the  railway  company  was  also  guilty  of  negligence.' 
Thompson  on  N'egligence,  sec.  1606.  He  also  said:  ^A  railroad  cross- 
ing is  itself  a  notice  of  danger,  and  all  persons  approaching  it  are  bound 
to  exercise  care  and  prudence,  and  when  the  conditions  are  such  that  a 
dihgent  use  of  the  senses  would  have  avoided  the  injury,  a  failure  to  use 
them  constitutes  contributory  negligence,  and  will  be  so  declared  by  the 
Court.'  Mr.  Beach  says:  'In  attempting  to  cross,  the  traveler  must 
listen  for  signals,  notice  signs  put  up  as  warnings,  and  look  attentively 
up  and  down  the  track ;  and  a  failure  to  do  so  is  contributory  negligence, 
which  will  bar  recovery.  A  multitude  of  decisions  of  all  the  Courts 
enforce  this  reasonable  rule.'  There  are  of  course  exceptions  to  this, 
as  well  as  most  other  rules,  but  where  the  traveler  'can  see  and  won't  see' 
he  must  bear  the  consequences  of  his  own  folly.  His  negligence  under 
such  conditions  bars  recovery,  because  it  is  the  proximate  cause  of  his 
injury.  He  has  the  last  opportunity  to  avoid  injury  and  fails  to  take 
advantage  of  it.  This  is  the  law  as  laid  down  by  practically  all  the 
appellate  courts  in  this  country  as  well  as  by  the  Supreme  Court  of  the 
Fnited  States."  See,  also,  Schofield  v,  R.  R.,  114  U.  S.,  615;  Stead  v. 
Imp,  Co.,  95  IT.  S.,  161.  But  this  doctrine  as  to  the  necessity  of  "look- 
ing and  listening,"  and  of  stopping  if  need  be,  in  order  to  do  so  effec- 
tively, has  been  consistently  recognized  by  this  Court  in  at  least  thirty- 
odd  cases,  beginning  with  Parker  v.  R,  R.,  86  IN".  C,  221,  and  ending  with 
Mitchell  V'  R'  R;  153  N.  C,  116,  and  there  are  later  cases. 

If  the  view  was  obstructed  it  was  more  incumbent  on  the  plaintiff  to 
proceed  with  a  greater  degree  of  caution  for  his  own  safety  than  if 
unobstructed.  If  he  could  not  see  before  reaching  the  track,  he  should 
have  stopped  at  the  margin  of  the  track,  where  he  could  see  instead  of 
driving  4  inches  onto  the  track  and  into  the  very  jaws  of  death.  It  was 
an  act  of  the  greatest  temerity,  and  reckless  beyond  question,  to  have 
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gone  on  without  taking  any  heed  of  the  obvious  danger.     The  unex- 
pected happened,  as  it  may  at  any  time  and  generally  does,  as  his  car 
stalled  right  on  the  track,  and  this  is  not  the  only  accident  of  the  same 
kind  that  has  recently  occurred  in  this  State,  or  that  has  come  under 
the  observation  of  this  Court  in  an  official  way.     The  railroad  train 
cannot  move  oflF  the  track  or  turn  to  one  side,  and  the  public,  whom  the 
railroad  company  serves,  should  not  be  delayed  by  careless  drivers  on 
the  highway,  who  can  stop  or  turn  aside  their  cars  at  will,  for  the  pur- 
pose of  getting  a  view  of  the  track  before  going  upon  it.     But  another 
case  well  decided  by  this  Court  lays  down  a  rule  somewhat  similar  to 
that  of  the  Coleman  case,  supra,  and  practically  the  same.     Justice 
Hohe,  who  wrote  the  opinion  for  the  Court,  referring  to  the  instruction 
of  the  judge  to  the  jury,  that  the  plaintiff  in  that  case  was  excused  from 
looking  and  listening,  if  the  engineer  had  failed  to  give  the  signal  of 
the  train's  approa'ch  to  the  crossing,  said  this  was  error,  and  then  re- 
marked:    "The  portion  of   the  instruction,  however,  addressed  more 
particularly  to   the  feature  of  contributory  negligence,   by   fair   and 
reasonable  intendment,  can  only  mean  that  though  a  traveler  in  ap- 
proaching a  railroad  track  is  required  to  look  and  listen,  yet  this  obliga- 
tion is  not  upon  him,  nor  will  the  consequences  be  imputed  to  him,  if  he 
failed  to  look  and  listen  when  such  failure  was  caused  by  the  negligent 
failure  of  the  railroad  train  to  give  the  necessary  signals ;  and  this,  where 
there  was  evidence  tending  to  show  that  if  he  had  looked  he  could  have 
seen  the  approaching  train  in  time  to  have  avoided  the  collision,  or  at 
least  to  have  saved  himself  by  the  exercise  of  reasonable  effort.     In  this 
we  think  there  was  error  which  entitles  the  defendant  to  a  new  trial. 
It  relieves  the  traveler  of  all  obligation  to  look  and  listen  when  there  is 
failure  on  the  part  of  the  defendant  to  give  the  usual  and  ordinary 
signals,  and  places  the  entire  responsibility  for  such  a  collision  on  the 
railroad  company.     It  would,  in  effect,  practically  eliminate  the  defense 
of  contributory  negligence  when  there  had  been  a  negligent  failure  to 
give  the  warning ;  for  ordinarily  it  is  only  by  looking  and  listening  that 
a  traveler  can  inform  himself  of  dangerous  conditions.     This  is  not  a 
just  principle  by  which  the  rights  of  parties  in  cases  like  the  present 
should  be  determined,  nor  is  it  supported  by  any  well  considered  au- 
thority.    The  general  rule  is  well  stated  in  Beach  on   Contributory 
Negligence,  as  follows :     ^In  attempting  to  cross,  the  traveler  must  look 
and  listen  for  signals,  notice  signs  put  up  as  warnings,  and  look  attenr 
tively  up  and  down  the  track,  and  failure  to  do  so  is  contributory  negli- 
gence, which  will  bar  a  recovery.'     A  multitude  of  decisions  of  all  the 
Courts  enforce  this  reasonable  rule.     It  is  also  consonant  with  right, 
reason,  and  the  dictates  of  ordinary  prudence,  and  so  much  in  line  with 
the  ordinary  care  which  the  average  of  mankind  display  in  the  daily 
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routine  of  life,  that  it  ^ould  seem  to  be  scarcely  dependent  upon  the 
authority  of  decided  cases  in  the  law  courts,"  citing  Randall  v,  R.  R„ 
104  K  C,  410;  Mayes  v.  R.  R„  119  N".  C,  758;  Mesic  v.  R,  R.,  120 
X.  C,  490  Laverentz  v.  R.  R,,  56  Iowa,  689 ;  Nixon  v,  R.  J?.,  84  Iowa, 
331 ;  Davis  v.  R.  R„  47  K  T.,  400 ;  Rodman  v.  R.  R.,  125  N.  Y.,  526 ; 
R.  R.  V,  Brownell,  39  IT.  J.  L.,  189. 

The  rule  is  not  universal  in  its  application,  or  always  without  excep- 
tion, for  under  some  possible  circumstances,  not  present  in  this  case,  it 
may  not  apply.  Among  the  cases  cited  in  Cooper's  case,  supra,  is  Mesif*. 
V.  R.  R.,  120  N*.  C,  490,  where  this  is  quoted :  "The  rule  is  general 
and  usual  that  whenever  an  approach  to  a  public  crossing  over  a  railroad 
is  made  by  any  one  in  charge  of  a  wagon  and  team,  such  person  is  bound 
to  look  and  listen  for  approaching  trains  and  take  every  proper  precau- 
tion to  avoid  a  collision,  and  this  is  so  even  though  the  approach  be  made 
at  a  time  when  no  regular  train  is  expected  to  pass;  and  in  case  the 
driver  fails  to  look  and  listen  and  to  take  proper  precaution  to  avoid  a 
coUision,  and  one  does  occur,  the  plaintiff  cannot  recover,  even  though 
the  defendant  was  n^ligent  in  the  first  instance."  In  our  case,  as  it 
appears  from  the  testimony  of  the  plaintiff's  brother,  Mr.  J.  I.  Perry, 
who  was  his  witness,  a  person  approaching  the  crossing  in  a  Ford  car 
could  see  on  the  left  a  train  coming  down  the  track  when  within^  8  or 
10  feet  of  the  track.  He  had  then  a  clear  and  unobstructed  view  of  the 
track  for  a  long  distance.  This  brings  the  case  directly  within  the 
authority  and  control  of  the  Coleman  and  Cooper  cases.  There  is 
another  decision  of  more  recent  date,  where  the  facts  were  substantially 
like  those  now  before  us,  in  which  the  Court  decided,  per  curiam,  that 
there  was  no  legal  merit  in  the  plaintiff's  case,  and  nonsuited  him,  con- 
sidering, of  course,  that  the  facts  were  so  clearly  against  his  contentions 
as  to  require  no  opinion  from  the  Court.  I  fear  this  contrary  decision 
will  impair  the  authority  of  those  three  cases,  if  it  does  not  overrule 
them,  by  being  in  direct  conflict,  I  think,  with  what  they  held.  Mc- 
Adoo's  case,  105  N.  C,  140,  also  sustains  my  view. 

The  speed  of  the  train  makes  no  difference,  and  cannot  change  the 
result,  which  should  follow  from  what  has  been  said.  McAdoo  v,  R,  R,, 
supra.  Plaintiff,  by  the  exercise  of  proper  care,  could  just  as  easily 
avoid  a  collision  with  a  fast-moving  train  as  with  a  slow-moving  one, 
as  he  could  see  or  hear  the  one  fully  as  well  as  he  could  the  other.  The 
speed  could  not  prevent  his  hearing,  or  seeing.  McAdoo' s  case,  supra, 
has  frequently  been  approved.  See,  also,  105  'N,  C.  (Anno.  Ed.),  at 
p.  154.  I  know  of  no  statute,  or  conmion  law,  limiting  the  speed  of 
trains,  running  in  the  country,  to  any  specified  mileage.  It  were  better 
that  plaintiff  and  his  guests  should  be  delayed  a  little,  than  that  the 
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public  should  be  retarded,  especially  as  plaintiff  and  his  guests  had  time 
to  spare,  though  he  was  in  a  hurry  to  get  home,  but  for  no  special 
reason. 

The  plaintiff  himself  testified  that  the  crossing  sign,  with  the  words 
on  it,  "Railroad  crossing — stop,  look,  and  listen,*'  had  been  there  8  or  10 
years,  or  perhaps  longer.  He  had  seen  it  often,  and  it  was  there  on  the 
day  and  at  the  time  of  the  accident.  He  could  see  it  easily,  and  did  see 
it.  We  have  seen  from  authority  (Beach  on  IN'^ligence)  that  it  was  his 
legal  duty  to  take  notice  of  it  and  heed  its  warning,  and  to  govern  his 
conduct  accordingly,  which  he  did  not  do.  It  was  his  duty  to  "Stop, 
look,  and  listen"  anyhow,  without  the  sign,  but  more  exactingly  and 
impressively  his  duty  in  the  very  presence  of  it. 

As  to  the  passengers  in  the  car  with  Perry.     The  rule,  applicable  to 
them  is  stated  in  Crampton  i\  Ivie  Bros.,  126  N.  C,  894.     (On  petition 
to  rehear.)     There  it  is  held  that  while  generally  speaking  the  negli- 
gence of  the  driver  is  not  to  be  imputed  to  a  passenger  who  is  his  guest 
by  invitation,  yet  the  question  of  proximate  cause  is  always  to  be  con- 
sidered, and  if  the  negligence  of  the  driver  proximately  caused  the 
injury,  neither  he  nor  his  passengers  can  recover,  and  for  the  simple 
reason  that  the  defendant  was  not  legally  at  fault.     It  is  there  decided 
that  if  the  defendant's  negligence  did  not  proximately  concur  with  that 
of  the  driver  in  causing  the  injury,  the  plaintiffs,  who  were  the  guests 
of  the  driver,  cannot  recover,  and  if  the  driver's  negligence  was  the 
proximate  cause  of  the  injury,  plaintiffs,  the  guests,  must,  in  law,  look 
to  their  driver  and  not  to  the  defendant.     Under  this  principle,  even  if 
defendant  was  negligent  in  not  giving  a  signal,  by  bell  or  whistle,  of  the 
approach  of  its  engine  to  the  crossing,  it  was  not  the  proximate  cause  of 
the  injury,  as  it  preceded  defendant's  negligence,  if  considered  in  order 
of  time  and  sequence,  as  plaintiff  Perry  was  negligent  afterwards,  be- 
cause he  failed  to  properly  exercise  care  in  going  upon  the  crossing 
without  looking  and  listening  before  or  after  he  reached  the  margin  of 
the  danger  zone,  when  he  had  a  fair  opportunity  of  doing  so,  and  would 
have  prevented  any  injury  from  the  defendant's  allied  omission  (of 
which  there  was  none),  if  he  had  done  so.     His  was  clearly  the  last  and 
final  fault  in  the  line  of  causation,  and  therefore  proximate  to  the  result. 
But  whether  he  could  see  or  hear,  he  undertook  to  do  the  most  hazardous, 
if  not  reckless,  act  by  attempting  to  cross  in  utter  ignorance  of  whether 
a  train  was  coming  or  not.     A  court  of  the  highest  authority  has  said 
that  where  it  is  known,  as  it  should  be,  that  a  railroad  company's  right 
of  way  is  being  constantly  used  for  its  trains,  and  is  at  all  times  liable 
to  be  used  for  their  running  and  operation  in  transporting  freight  and 
passengers,  as  a  public  carrier,  under  the  highest  legal  obligation  to 
serve  the  public  diligently  and  faithfully  as  such,  "the  track  itself,  as  it 
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seems  necessary  to  repeat  with  decided  emphasis,  is  itself  a  warning. 
It  is  a  place  of  danger,  and  a  signal  to  all  on  it  to  look  out  for  trains,  and 
it  can  never  be  assumed  that  they  are  not  coming  on  a  track  at  a  par- 
ticular time  when  it  is  being  used  for  the  convenience  of  trespassers  or 
licensees  or  others,  and,  therefore,  that  there  can  be  no  risk  to  a  pedes- 
trian, or  others,  from  them/'     Treadwell  v.  R,  R.,  169  N".  C,  697. 

The  sign,  "Stop,  look,  and  listen,"  has  far  more  legal  significance 
than  merely  as  a  piece  of  evidence,  or  a  circumstance  of  an  evidentiary 
character,  and  of  no  more  weight  or  importance  than  that.  As  we  have 
shown,  the  disobedience  of  the  warning  is  destructive  of  plaintiff's  right 
to  recover.  Beach  on  Contributory  Negligence,  supra.  The  passage 
from  Beach  has  been  quoted  by  this  Court  with  approval.  As  for  the 
blast  of  the  whistle,  all  of  the  evidence  shows  that  the  usual  and  custom- 
ary station  and  crossing  signals  were  given,  and  the  plaintiff  does  not 
deny  it,  but  simply  said  that  he  did  not  know  whether  they  weve  given 
or  not,  as  the  noise  of  his  car  would  have  drowned  the  signals  if  they 
were  given.  This  is  not  like  saying  that  he  was  where  he  could  have 
heard  it,  and  that  he  did  not  hear  it.  If  that  had  been  the  case,  it  is 
established  with  us  that  it  would  have  been  some  evidence.  The  rule 
is,  in  itself  and  at  best,  an  unsafe  one,  as  the  evidence  is  negative  in  its 
character  and  lacks  the  element  of  certainty.  But  however  that  may  be, 
it  should  not  be  extended  beyond  its  existing  limits ;  requiring  that  both 
parties  who  testify  contrarily  should  have  equal  opportunity  to  hear 
the  sound. 

I  base  my  contention  that  it  was  plaintiff's  duty  to  stop,  loohy  and 
listen,  when  he  was  approaching  the  zone  of  danger  and  before  he 
reached  it,  and  when  the  precaution  would  have  been  of  some  avail, 
upon  our  own  authorities,  especially  upon  Coleman  v,  R,  R.,  supra  (153 
"S.  C,  322),  and  upon  the  special  facts  of  this  case,  which  are  not  unlike 
those  of  other  cases,  where  the  case  was  withdrawn  from  the  jury.  We 
have  not  held  that  this  duty  to  "Stop,  look,  and  listen"  is  always  one  for 
the  jury,  but  only  that  "it  is  usually  a  question  for  the  jury."  Shepard 
V.  R,  R,,  166  N.  C,  546,  and  the  other  cases  cited  in  the  Court's  opinion 
in  this  case.  It  may  be  negligence  as  a  matter  of  law  in  some  cases,  and 
this  is  one  of  them. 

My  opinion,  also,  is  that  the  Brown  case,  relied  on  by  the  Court,  is  not 
at  all  like  this  one.  There  the  plaintiff  was  held  to  be  negligent  in 
going  upon  the  track,  as  he  did  not  "stop,  look,  and  listen"  before  doing 
80,  but  he  was  allowed  to  recover  because  the  engineer  had  sufficient 
time  and  opportunity  to  see  his  danger  and  did  not  stop  or  slow  down 
his  train,  and  was  guilty  of  negligence  after  he  saw  the  danger,  and  thus 
had  the  last  clear  chance  to  prevent  the  injury. 
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The  quotation  from  Johnson's  case,  163  N".  C,  431,  is  squarely  against 
the  plaintiff  upon  the  uncontradicted  facts  of  this  case.  That  case 
holds  that  a  traveler  on  the  highway,  when  approaching  a  crossing,  must 
look,  where  he  can  see,  or  where  there  is  a  clear  and  unobstructed  space 
for  him  to  do  so  as  there  was  here,  it  being  eight  feet  wide,  according 
to  the  testimony  of  the  plaintiff's  brother,  who  was  one  of  his  witnesses. 
In  other  respects  the  case  is  not  analogous  to  this  one,  as  here  the  plain- 
tiff himself  said  that  the  noise  of  his  car  prevented  him  from  hearing. 
This  was  caused  by  his  own  act,  and  is  not  imputable  to  the  defendant  as 
negligence.  Plaintiff's  plain  legal  duty  was  to  stop  his  car  and  its 
noise,  so  that  he  could  hear,  instead  of  blindly  rushing  into  danger, 
especially  when  there  was  no  necessity  or  excuse  for  his  doing  so. 

The  remaining  argument  of  the  Court  is  fully  answered  when  we 
consider  that  plaintiff  himself  testified  that  he  could  have  heard  the 
rumbling  of  the  train  for  a  quarter  of  a  mile  away  if  it  had  not  been 
for  the  noise  of  his  own  car,  and  he  would  have  heard  the  whistle  Wast 
but  for  the  same  noise.  What  difference  can  it  make  whether  it  is  the 
noise  of  the  bell,  whistle  or  train  if  it  is  sufficient  to  give  notice  of  the 
train's  approach  in  the  absence  of  plaintiff's  own  noise  ? 

In  their  essential  facts  this  case  and  that  of  Hurst  v.  R,  R.,  recentlv 
decided  by  this  Court,  are  "on  all  fours"  with  each  other,  and  cannot 
be  successfully  distinguished.  In  the  Hurst  case,  as  I  read  it,  the  deci- 
sion of  the  Court  did  not  depend  upon  the  condition  of  the  crossing, 
nor  is  it  of  less  weight  as  an  authority  because  the  Court  deemed  an 
opinion  unnecessary,  the  ruling  below  being  considered  too  plainly  right 
for  discussion. 

There  are  other  important  exceptions  raising  questions  of  serious 
moment,  and  certainly  fit  to  be  considered,  but  I  will  have  to  forbear 
consideration  of  them,  as  the  question  raised  and  already  considered 
has  prolonged  this  opinion  far  beyond  my  intention.  One  matter  I  will 
notice  before  concluding.  As  plaintiff  admits  the  noise  of  his  own  car 
would  drown  the  noise  of  the  train  and  the  whistle,  his  testimony  as  to 
not  hearing  the  whistle  of  the  train  was  of  no  value,  and  was  not,  under 
the  ordinary  rule,  competent  to  be  heard,  while  the  positive  testimony 
as  to  the  whistle  being  blown  was  all  one  way,  and  the  witnesses  had 
full  opportunity  to  hear,  being  near  the  train.  The  law  that  where  a 
witness  states  that  he  did  not  hear  the  whistle  it  is  some  evidence  that  it 
was  not  sounded  does  not  apply  where  others  testified  that  they  were 
near  the  train  and  did  hear  it,  unless  he  had  equal  opportunity  with 
them  to  hear  it.  The  rule  depends  upon  equality  of  opportunity.  Here 
the  plaintiff  had  practically  no  such  opportunity,  as  the  noise  of  his  car 
completely  deadened  the  noise  of  the  train  and  that  of  the  whistle.  The 
noise  of  the  train  was  certainly  there,  and  yet  he  did  not  hear  it,  because. 
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as  he  says,  the  noise  of  his  car  prevented.  The  others  did  hear,  because 
nothing  interfered  with  their  doing  so. 

In  any  possible  or,  at  least,  reasonable  view  of  the  case  the  plaintiffs, 
in  my  opinion,  should  have  been  nonsuited. 

Beowtt,  J.,  concurs  in  the  dissenting  opinion. 


L.  H.  DUFFY  v.  J.  HENRY  PHIPPS. 
(Filed  10  November,  1920.) 

1.  Contracts — Sale  of  liands— Price  Per  Acre. 

Defendant's  contract  to  sell  about  204  acres  of  land  known  as  a  certain 
farm,  adjoining  named  owners  and  others,  at  a  certain  price  per  acre,  is  a 
sale  by  the  acre,  and  plaintiff  is  entitled  to  a  rebate,  or  a  return  of  the 
amount  he  has  overpaid  on  account  of  less  acreage  than  that  specified  in 
the  contract 

2.  Same— -Deeds  and  Conveyances— Mei^er — ^Pleadings — ^Demurrer. 

A  contract  for  the  sale  of  about  204  acres  of  land  at  a  certain  price  per 
acre  does  not  merge  in  a  deed  given  for  the  tract  specifying  197  acres,  in 
assumed  execution  of  the  contract,  and  the  plaintiff  may  recover  of  the 
defendant  for  the  shortage  of  acres  ascertained ;  and  a  demurrer  to  the 
complaint  with  these  allegations  is  bad. 

Appeai.  by  defendant  from  Ray,  J,,  at  September  Term,  1920,  of 

GuiLFOBD. 

The  defendant  entered  into  a  written  contract  in  November,  1919,  as 
follows :  *T[  agree  to  sell  L.  J.  Duffy  about  204  acres  of  land,  known  as 
the  Buffalo  farm,  and  adjoining  the  lands  of  Cicero  Moore,  C.  D. 
Benbow,  and  Thomas  Pemberton  and  others,  at  $100  per  acre,  and  T 
acknowledge  the  payment  of  one  huncfted  dollars  as  first  payment  on 
said  lands,  and  in  case  the  sale  is  not  closed  within  60  days  then  this 
$100  is  forfeited  and  all  agreements  are  null  and  void.  I  agree  in  case 
that  L.  J.  Duffy  completes  this  trade,  to  take  $2,000  cash ;  $3,000  in  six 
months;  $5,000,  1  December,  1920;  $5,000,  1  December,  1921;  $5,000, 
1  December,  1922 — all  notes  bearing  6  per  cent  interest  from  date  of 
deed,  possession  to  be  given  by  1  January,  1920." 

On  4  December,  1919,  the  defendant  made  a  deed  to  the  plaintiff 
reciting  therein  that  he  conveyed  197  acres,  and  stating  that  the  tract 
contained  that  number  of  acres.  The  plaintiff  paid  cash  and  executed 
notes  on  that  basis.  On  actual  survey  the  tract  was  found  to  contain 
156.565  acres,  a  shortage  of  40.435  acres,  and  this  action  is  brought  to 
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recover  cash  or  cancel  notes  for  $4,043.50,  for  failure  of  consideration 
upon  the  ground  that  the  lands  were  purchased  by  the  acre  and  not  as  a 
tract. 

The  defendant  demurred  upon  the  ground  that  the  complaint  fails  to 
state  a  cause  of  action  because  the  contract  had  become  merged  in  the 
deed,  and  further,  because  the  contract  was  indivisible,  and  the  plaintiff's 
remedy,  if  any,  was  to  offer  to  return  the  land  and  recover  the  entire 
purchase  money.     The  defendant  appealed. 

Brooks,  nines  &  Kelly  and  Broadhurst  &  Cox  for  plaintiff. 
Fentress  &  Jerome  for  defendant. 

Clabk,  C.  J.  The  defendant's  contract  to  sell  the  plaintiff  "about 
204  acres  of  land,  known  as  the  Buffalo  farm,  and  adjoining  the  lands 
of  Cicero  Moore,  C.  D.  Benbow,  Thomas  Pemberton,  and  others,  at  $100 
per  acre"  was  a  sale  by  the  acre,  and  the  plaintiff  is  entitled  to  a  rebate, 
or  a  return,  of  the  amount  overpaid.  Henofer  v.  Realty  Co.,  178  X.  C, 
584. 

The  defendant  contends  that  the  contract  was  merged  in  the  deed,  and 
therefore  the  complaint  does  not  state  a  cause  of  action.  The  deed 
representing  that  the  acreage  was  197  acres  was  the  act  of  the  defendant 
in  assumed  execution  of  the  contract  and  the  acceptance  of  it  by  the 
plaintiff  does  not  estop  him  from  showing  a  shortage  in  the  acreage  and 
from  a  recovery  of  the  amount  overpaid.  McGee  v.  Craven,  106  N.  C, 
353 ;  Brown  v.  Hobbs,  147  N".  C,  77 ;  Kendricks  v.  Ins.  Co.,  124  N.  C, 
318. 

The  deed  was  made  in  pursuance  of  the  contract,  and  the  estimate  in 
the  contract,  "about  204  acres,"  and  the  estimate  in  the  deed,  "197 
acres,"  and  the  estimate  in  the  contract  of  $20,000  are  all  subsidiary 
to  the  contract  of  sale  "at  $100  per  acre."  Whenever  the  true  acreage 
was  ascertained,  whether  it  was  more  than  the  above  estimates  or  less, 
the  amount  of  the  purchase  monfey  was  to  be  ascertained  by  multiplying 
such  acreage  by  $100.  This  is  the  basis  of  the  contract.  If  it  had 
turned  out  that  the  true  acreage  was  more  than  this  estimate,  the  plain- 
tiff would  have  had  to  pay  the  increased  amount.  It  proving  to  be  less, 
the  defendant  must  refund  the  overpayment. 

Affirmed. 
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M.  L.  YOUNG  V.  J.  W.  NEWSOME  and  SARAH  NEWSOME. 

(Filed  10  November,  1920.) 

1.  Husband  and  Wife-— Married  Women — ^Wife*s  Torts — ^Husband's  Lia- 

bility— Statntes. 

The  rule  of  the  common  law  that  made  the  husband  liable  for  the  torts 
of  his  wife,  though  Hying  separate  at  the  time,  has  been  modified  by 
statute  so  as  to  make  him  liable  only  when  they  are  living  together.  Rev., 
2105. 

2.  Same. 

Rev.,  2105,  giving  a  right  of  action  against  the  husband  for  the  tort  of 
the  wife,  while  they  are  living  together,  modifying  the  common  law,  is 
not  affected  by  the  courtesy  act  of  1848,  the  constitutional  provision 
vesting  in  the  wife  her  separate  estate ;  the  marriage  act  of  1871-72  and 
other  statutes  giving  her  many  of  the  rights  of  a  feme  sole;  the  Martin 
Act  of  1911,  ch.  109,  allowing  her  to  contract  in  certain  cases  as  if  unmar- 
ried, and  the  act  of  1913,  ch.  13,  giving  to  a  married  woman  her  personal 
earnings,  with  right  to  sue  alone  for  personal  injuries,  etc. ;  for  the  rights 
thus  given  are  additional  ones,  without  changing  the  common  law  princi- 
ples as  modified  by  the  statute.    Rev.,  2105. 

Clakk,  C.  J.,  concurring  in  opinion. 

Appeal  by  defendant  from  Long,  J.,  at  the  March  Term,  1920,  of 
Forsyth. 

This  is  an  action  to  recover  damages  for  slander  against  two  defend- 
ants, who  are  husband  and  wife  and  living  together. 

The  jury  returned  the  following  verdict : 

"1.  Did  the  defendant,  Sarah  Newsome  speak  of  and  concerning  the 
plaintiff,  M.  L.  Young,  the  words  in  substance,  as  alleged  in  the  com- 
plaint?    Answer:  TTes/ 

"2.  If  so,  what  amount  of  compensatory  damage  is  the  plaintiff  en- 
titled to  recover  of  the  defendants,  Sarah  Newsome  and  J.  W.  Newsome  i 
Answer:  'Six  hundred  and  fifty  dollars  ($650).' " 

His  Honor  held  that  the  husband  was  liable  on  the  verdict  for  the 
tort  of  his  wife,  and  entered  judgment  accordingly,  and  the  defendants 
excepted  and  appealed. 

Jones  &  Clement  and  McMichael,  Johnson  &  Hachler  for  plaintiff, 
Sapp  &  McKaughn  and  Dallas  C.  Kirby  for  defendants. 

Allen,  J.  At  common  law  the  husband  was  liable  for  the  tort  of  his 
wife,  although  committed  without  his  knowledge  or  consent  and  in  his 
absence,  and  although  living  separate  at  the  time,  on  the  ground  that 
"as  her  legal  existence  was  incorporated  in  that  of  her  husband,  she 
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could  not  be  sued  alone,  and  if  the  husband  was  protected  from  responsi- 
bility the  injured  party  would  be  without  redress."  Roberts  v.  Lisenhee, 
86  K  C,  136. 

This  principle  was  modified  by  the  act  of  1871-2  (Rev.,  2105),  so  that 
the  husband  could  only  be  held  liable  for  torts  committed  while  the 
husband  was  living  with  the  wife,  the  statute  providing  that,  "Every 
husband  living  with  his  wife  shall  be  jointly  liable  with  her  for  all 
damages  accruing  from  any  tort  committed  by  her." 

This  statute  has  not  been  amended  or  repealed,  and  since  its  enact- 
ment it  has  been  held  that  "a  husband  is  liable  for  slanderous  words 
spoken  by  his  wife  in  his  absence  and  without  his  knowledge  or  consent." 
Presnell  v.  Moore,  120  N.  C,  390. 

In  the  Roberts  case  the  doctrine  of  the  liability  of  the  husband  was 
adhered  to  notwithstanding  the  courtesy  act  of  1848,  the  provisions  of 
the  Constitution  of  1868  vesting  in  her  the  separate  estate,  the  marriage 
act  of  1871-2,  and  other  statutes,  giving  her  many  of  the  rights  of  a 
feme  sole,  all  of  which  were  considered,  and  the  Martin  Act  of  1911, 
ch.  109,  allowing  her  to  contract  in  certain  cases  as  if  unmarried,  and 
the  act  of  1913,  ch.  13,  giving  to  a  married  woman  her  personal  earnings 
and  any  damages  sustained  by  her  for  personal  injuries,  with  the  right  to 
sue  alone,  simply  add  additional  rights  without  changing  the  principle. 

These  later  statutes  do  not  purport  to  change  or  modify  the  earlier 
statute,  fixing  liability  on  the  husband,  and  as  all  may  well  stand  to- 
gether, and  are  certainly  not  irreconcilable,  it  cannot  be  held  that  they 
operate  as  a  repeal  by  implication. 

"No  error. 

Clark,  C.  J.,  concurring:  The  common  law  was  formulated  before 
there  was  any  Parliament,  or  when  they  were  enacting  very  few  statutes. 
It  was  created  by  judges  who  were  for  centuries  Catholic  priests  only, 
and  for  centuries  more  they  all  were  priests  or  laymen.  It  is  not  aston- 
ishing that  under  the  influence  of  priests,  who  presumably  knew  little 
about  such  matters,  it  was  laid  down  as  a  conclusive  and  irrebuttable 
presumption  of  law  and  fact  that  the  wife  acted  solely  under  compulsion 
of  her  husband,  and  therefore  that  he  was  liable  for  her  torts. 

A  great  writer,  who  was  far  better  posted  on  such  matters,  in  the  last 
century  presents  that  when  Mr.  Bumble  was  told  that  he  was  responsible 
for  his  wife's  conduct,  and  that  "indeed  he  was  the  more  guilty  of  the 
two  in  the  eye  of  the  law ;  for  the  law  supposes  that  your  wife  acts  under 
your  direction."  Mr.  Bumble  replied:  "If  the  law  supposes  that,  the 
law  is  a  ass — a  idiot.  If  that's  the  eye  of  the  law,  the  law's  a  bachelor ; 
and  the  worst  I  wish  the  law  is  that  his  eye  may  be  opened  by  expe- 
rience."    Oliver  Twist,  ch.  51. 
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Priestly  judges  seem  to  have  based  their  whole  doctrine  of  the  subjec- 
tion of  woman  upon  Genesis,  ch.  2:23-24:  "And  the  man  said,  this 
is  now  bone  of  my  bone  and  flesh  of  my  flesh ;  .  .  .  they  tw^in  shall 
be  one  flesh."  But  this  was  not  the  declaration  of  God,  but  of  Adam, 
and  is  not  a  fact,  and  yet  upon  that  false  foundation  was  built  the  theory 
of  the  common  law  which  has  persisted  in  the  minds  of  some  down  to 
the  present  day,  much  to  the  detriment  of  women  whose  legal  rights 
have  been  far  inferior  to  those  of  women  in  other  civilized  countries, 
and  even  to  those  living  in  semi-civilized  countries  under  the  domina- 
tion of  the  Koran. 

Blackstone,  who  160  years  ago  opened  the  first  law  school  in  England, 
was  an  intense  reactionary,  and  in  his  Commentaries  emphasized  these 
views,  saying  that  sons  take  precedence  over  daughters  in  rights  of 
inheritance,  because  "the  worthiest  of  blood  shall  be  preferred."  2  Com., 
ch,  14;  and,  again,  stated  that  the  "very  being  or  legal  existence  of 
woman  is  suspended  during  marriage,  or  at  least  is  incorporated  and 
consolidated  into  that  of  her  husband."  2  Blackstone,  ch.  15.  This 
theory  of  merger  of  the  personality  of  the  wife  is  the  source  of  all  the 
legal  degradation  of  women  which  it  has  taken  so  many  years  to  con- 
quer— and  which  indeed  is  not  entirely  eradicated  yet. 

From  the  false  assumption  of  the  person  of  the  wife  becoming  a 
chattel  of  the  husband  has  logically  followed  the  premise  that  he  had 
the  right  to  chastise  her,  and  that  her  personal  property  became  his  upon 
marriage,  and  "The  husband  hath  herein  an  immediate,  and  absolute 
property  devolved  to  him  by  the  marriage,  not  only  potentially  but  in 
fact,  which  never  can  again  revert  to  the  wife  or  her  representative." 
2  Black.,  ch.  29.  And  her  realty  became  the  property  of  her  husband 
for  his  life,  and  there  are  further  consequences,  among  them  the  anoma- 
lous '^Estate  by  Entireties,"  which  is  a  great  injustice  to  her,  but  which 
it  is  held  still  exists  notwithstanding  the  Constitution  of  1868  vested 
women  with  absolute  ownership  of  their  property,  as  "if  they  were 
single."  Then  there  is  the  provision  still  in  our  Code  (C.  S.,  4225, 
4339)  that  in  trials  for  seduction  and  abduction  the  jury  shall  not  take 
the  testimony  of  the  woman  as  true,  even  though  they  do  believe  her, 
unless  she  is  corroborated ;  and  this  is  still  one  of  the  few  States  in  which 
the  privy  examination  of  the  woman  is  still  required  in  conveyances  by 
her,  and  that  in  all  dealings  between  the  wife  and  her  husband  her 
contract  is  void  unless  reviewed  and  approved  by  some  justice  of  the 
peace. 

Long  after  most  of  the  above  doctrines  were  abandoned  in  England, 
Pearson,  C.  J.,  in  S,  v.  Black,  60  ^N".  C,  263,  reaffirmed  the  right  of  the 
husband  to  chastise  the  wife  because  it  was  his  duty  to  "make  her  behave 
herself,"  and  in  S.  v.  Rhodes,  61  N.  C,  455  (in  1868),  Reade,  J,,  sus- 
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tained  a  charge  of  the  court  below  that  a  husband  had  the  right  to  whip 
his  wife  "without  any  provocation,"  stating,  however,  that  the  whole 
doctrine  had  been  questioned  in  England,  repudiated  in  Ireland  and 
Scotland,  and  "had  met  with  little  favor  elsewhere  in  the  United  States." 

In  view  of  the  fact  that  in  1874,  in  S.  v.  Oliver,  70  N.  C,  60,  Settle,  /., 
repudiated  the  doctrine  that  the  husband  had  the  right  to  chastise  his 
wife  under  any  circumstances,  saying  simply,  *^e  have  advanced  from 
that  barbarism";  that  the  Martin  Act,  1911,  ch.  109,  recognized  the 
right  of  the  wife  to  contract  as  if  single  (except  with  her  husband),  C.  S., 
2507,  2515;  and  the  act  of  1913,  ch.  13,'  now  C.  S.,  2513,  under  which 
the  wife  is  entitled  to  recover  her  earnings  and  damages  for  torts,  it 
would  seem  that  all  that  part  of  the  common  law  which  is  derived  from 
the  assumption  of  her  being  under  the  control  of  her  husband  should  be 
deemed  "obsolete"  under  the  terms  of  our  statute,  1778,  ch.  133,  now 
C.  S.,  970,  which  placed  among  the  exceptions  to  our  adoption  of  the 
common  law  all  those  provisions  which  have  "become  obsolete." 

In  view  of  the  above  provisions  recognizing  the  equality  of  the  wife 
with  her  husband  as  to  her  property  and  rights  of  person,  and  especially 
the  recent  amendment  to  the  U.  S.  Constitution  recognizing  the  equality 
of  women  at  the  ballot  box,  it  would  seem  common  sense  had  overcome 
the  common  law  as  to  the  inequality  of  the  sexes,  and  that,  as  a  correla- 
tive, the  husband  should  no  longer  be  held  liable  for  the  torts  of  the 
wife,  committed  without  his  knowledge  or  concurrence. 

This  woul(i  certainly  be  so  if  the  principle  rested  upon  the  common 
law,  because  "cessant  ratione,  cessat  et  lex.**  But,  as  pointed  put  in  the 
opinion  of  the  Court,  the  act  of  1872,  ch.  193,  now  C.  S.,  2518,  expressly 
provides  that  the  husband  'living  with  his  wife  shall  be  jointly  liable 
with  her  for  her  torts."  This  is  a  modification  of  the  common  law 
under  which  the  wife  was  not  liable  at  all,  and  to  that  extent  the  doctrine 
is  statutory,  and  the  Courts  have  no  choice  but  to  declare  it  still  in  force 
until  changed  by  statute. 


BUILDERS'  SUPPLY  COMPANY  v.  SEABOARD  AIR  LINE  RAILWAY 

COMPANY. 

(Filed  10  November,  1920:) 

(For  digest,  see  Perry  v.  R,  R.,  ante,  290.) 

Appeal  by  defendant  from  Devin,  J,,  at  Halifax. 
This  is  an  action  to  recover  damages  to  an  automobile  truck  caused 
by  collision  with  a  train  at  a  public  crossing. 
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There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

George  C,  Oreen  for  plaintiff. 

R,  C,  Dunn  and  Murray  Allen  for  defendant, 

Allen,  J.  The  questions  raised  by  this  appeal  are  substantially  those 
decided  in  Perry  v.  R.  R,,  at  this  term,  and  upon  that  authority  the 
judgment  is  affirmed. 

Xo  error. 

Walkkb  and  Bbown,  JJ.,  dissent  for  reasons  stated  in  dissenting 
opinion  in  Perry  v.  R.  R,,  at  this  term. 


R.  M.  JONES  V.  UNION  GUANO  COMPANY. 
(Filed  10  November,  1920.) 

Pleadings— Examination  of  Party— Statutes — ^Motions. 

In  order  to  examine  the  opposite  party  to  an  action  to  obtain  evidence 
upon  which  to  prepare  a  pleading,  it  must  be  properly  made  to  appear 
that  the  evidence  sought  is  necessary  to  be  thus  obtained ;  and  where  the 
facts  relied  on  are  fnlly  set  out  in  the  complaint,  the  order  to  examine 
should  not  be  granted ;  the  remedy,  in  proper  instances,  being  by  motion 
to  make  the  allegations  more  specific,  or  for  a  bill  of  particulars,  especially 
when  the  defendant  seeks  no  affirmative  relief.    Rev.,  866;  C.  S.,  001,  902. 

Appeal  by  plaintiff  from  Ray,  /.,  at  chambers  in  Winston,  17  May, 
1920. 

This  is  one  of  19  actions  in  Rockingham  Superior  Court  by  19 
farmers  against  the  Union  Guano  Company  for  damages  for  breach  of 
warranty  in  certain  fertilizers,  causing  them  losses  in  their  crops. 
After  the  complaint  was  filed,  the  defendants  filed  a  petition  to  examine 
said  plaintiffs  to  secure  information  on  which  to  file  its  answer.  In 
absence  of  the  plaintiffs  and  their  attorneys,  the  clerk  signed  an  order 
directing  the  plaintiffs  to  appear  for  examination  on  19  April,  1920,  on 
which  date  the  plaintiffs  filed  an  answer  to  said  petition  and  order  and 
asked  that  the  order  be  set  aside.  Upon  the  hearing  the  clerk  set  aside 
the  order  and  denied  leave  to  examine  the  plaintiffs.  Upon  appeal  to 
the  judge  at  chambers,  this  order  was  reversed  and  judgment  signed 
remanding  the  cause  to  the  clerk  at  Rockingham  with  dircjctions  that 
the  defendant  should  proceed  with  the  examination  of  the  plaintiffs,  and 
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the  plaintiffs  appealed.  It  was  agreed  between  the  parties  that  the 
other  18  cases  shall  await  and  abide  the  decision  of  this  question  on 
appeal. 

/.  M.  Sharp  for  plaintiff, 

Swink,  Korner  &  Hutchins  for  defendant, 

Clark,  C.  J.  This  proceeding  for  examination  of  the  opposite  party 
before  trial  was  begun  was  under  Rev.,  866,  now  C.  S.,  901,  902. 

This  proceeding  may  be  permitted  to  the  plaintiffs  to  procure  informa- 
tion to  frame  the  complaint.  Holt  v.  Finishing  Co,,  116  N".  C,  480,  or 
after  answer  is  filed  the  plaintiff  may  cause  the  defendant  to  be  examined 
to  procure  evidence.  Helms  v.  Green,  105  X.  C,  251 ;  Vann  v.  Lawrence, 
111  !N".  C,  32.  And  by  parity  the  defendant  may  have  the  plaintiff 
examined  to  procure  information  to  file  answer,  or  after  the  answer  is 
filed,  to  procure  evidence  for  the  trial.  It  does  not  lie  where,  as  in  this 
case,  the  facts  relied  on  are  fully  set  out  in  the  complaint,  and  the  de- 
fendant can  deny  the  same,  or,  if  so  disposed,  it  may  answer  on  informa- 
tion or  belief. 

Both  as  to  the  plaintiff  and  the  defendant,  as  is  pertinently  said  in 
Bailey  v,  Matthews,  156  N.  C,  78,  "The  law  will  not  permit  a  party 
to  spread  a  dragnet  for  his  adversary  in  a  suit  in  order  to  gather  facts 
upon  which  he  may  be  sued ;  nor  will  it  countenance  any  attempt  under 
the  guise  of  a  fair  examination  to  harass  or  to  oppress  the  opponent. 
It  is  a  very  rare  case  that  requires  exercise  of  this  function  of  the  courts, 
and  this  order  should  have  not  been  made  without  careful  consideration 
and  scrutiny." 

In  Lumber  Co,  v,  R.  R,,  141  !N".  C,  170,  it  is  said  that  if  the  pleadings 
are  not  specific  enough  the  opposing  parties  may  resort  to  a  bill  of 
particulars.  The  complaint  herein  is  a  clear,  specific  statement  as  to 
the  purpose  for  which  the  fertilizer  was  bought,  and  the  constituent 
elements  which  it  was  represented  by  the  defendant  to  contain,  and 
allegations  of  the  falsity  of  such  representations  and  of  the  damage. 

It  is  evident  that  the  defendant  did  not  need  any  examination  of  the 
plaintiff  to  enable  it  to  answer  these  allegations,  and  if  the  complaint 
had  not  been  clear  enough  the  remedy  was  by  motion  to  make  the  all^- 
tions  more  specific,  or  for  a  bill  of  particulars,  especially  as  the  defend- 
ant has  not  set  up  a  counterclaim  or  a  demand  for  an  affirmative  relief. 

In  Bailey  v,  Mathews,  156  N.  C,  81,  Walker,  J,,  says  that  it  is  of  first 
importance  that  an  application  for  an  order  for  such  an  examination 
be  under  oath,  stating  facts  which  will  show  that  the  nature  of  the  action 
is  such  that  "the  testimony  is  relevant,  and  that  the  examination  is 
material  and  necessary,   and  the  information  desired  is  not  already 
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accessible  to  the  applicant,  and  that  the  motion  is  made  honestly  and 
in  good  faith  and  not  maliciously."  This  is  reaffirmed  in  Fields  v, 
Coleman,  160  N.  C,  14;  Bank  v.  Mc Arthur,  165  N.  C,  375,  and  cases 
cited. 

It  does  not  sufficiently  appear  upon  the  complaint  and  petition  that 
these  requirements  have  been  complied  with,  and  the  order  of  the  judge 
requiring  the  plaintiffs  to  be  examined  must  be 

Reversed. 


J.  B.  JIIDDLB  ET  AL.  V.  CUMBERLAND  COUNTY  et  al. 

(Filed  10  November,  1920.) 

1.  Schools — Si^ool   Districts — Taxation — Statutes — Elections — Approval 

of  Voters— Constitutional  Law. 

Under  the  provisions  of  Consolidated  Statutes,  sec.  5626,  the  board  of 
commissioners  of  a  county  may  form  special  school-tax  districts  without 
regard  to  townsliip  lines,  and  provide  for  a  levy  of  a  tax,  when  submitted 
to  and  approved  by  a  majority  of  the  voters  in  accordance  with  the  statute. 

2.  Same— -Ballots. 

Under  a  statute  which  sets  out  a  form  of  ballot  to  be  used  at  an  elec- 
tion, the  use  of  such  form  is  directory  and  not  mandatory,  unless  the 
statute  so  declares,  this  matter  being  within  the  discretionary  power  of 
the  Legislature;  and  the  forms  prescribed  by  Consolidated  Statutes,  sec. 
5626,  **for  special  tax"  and  "against  special  tax"  in  an  election  for  the 
formation  of  a  special  school-tax  district,  will  not  render  the  election 
inyalid  when  a  free  and  fair  opportunity  has  been  afforded  the  voters 
therein  to  express  their  wUl  at  the  polls,  and  from  the  order  calling  the 
election  and  the  notice  thereof,  and  from  the  special  facts  and  circum- 
stances, it  appears  that  the  result  of  the  election  was  in  favor  of  the  tax, 
though  voted  for  upon  forms  of  ballots  reading  "for"  or  "against  consoli- 
dated schools"  of  a  certain  territory  within  the  township. 

8.  Elections — Schoold-— Special  Districts— Taxation — ^Voters. 

Where  school-tax  districts  already  exist  within  the  territory  embraced 
by  a  proposed  new  district  to  be  created  for  the  entire  township  under 
the  provisions  of  Consolidated  Statutes,  sec.  5626,  the  majority  vote  of 
the  proposed  new  district  will  control  the  result  of  the  election  fairly  and 
freely  held,  and  the  contention  that  a  separate  election  should  have  been 
held  in  the  territory  not  embraced  in  the  old  districts  is  without  merit. 

Appeal  by  plaintiffs  from  Guion,  J,,  at  Fall  Term,  1920,  of  Cumber- 

LAITD. 

The  action  was  brought  to  enjoin  the  levy  of  a  school  tax  in  Gray's 
Creek  Township.     A  restraining  order  was  granted,  and  the  cause  came 
on  before  Judge  Guion  for  final  hearing,  whereupon,  after  considering 
21—180 
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the  evidence  and  finding  the  facts,  the  judge  dissolved  the  restraining 
order  and  directed  the  commissioners  to  proceed  with  the  levy  of  the 
tax.     The  following  facts  were  found  by  the  judge: 

"This  cause  coming  on  to  be  heard  at  the  time  and  place  agreed  on 
by  counsel  for  the  hearing  under  the  restraining  order  heretofore  issued 
by  his  Honor,  C.  C.  Lyon,  and  being  heard  upon  the  complaint  and 
answer  herein,  and  the  exhibits  and  affidavits,  and  the  oral  testimony 
of  D.  L.  Downing,  register  of  deeds  and  ex  officio  clerk  of  the  board  of 
commissioners  of  Cumberland  County,  the  court  finds  the  facts  to  be  as 
follows  : 

"1.  That  a  petition  signed  by  one-fourth  of  the  freeholders  of  Gray's 
Creek  Township,  Cumberland  County,  North  Carolina,  asking  for  a 
special  school  tax  for  the  entire  township,  duly  indorsed  and  recom- 
mended by  the  board  of  education  of  Cumberland  County  to  the  board 
of  commissioners  of  said  county,  was  duly  filed  with  said  commissioners, 
considered,  and  favorably  acted  upon  by  them  on  7  June,  1920,  and  an 
election  ordered  thereunder  to  be  held  on  7  July,  1920,  and  then  and 
there  at  the  said  meeting  N".  H.  Jones  was  appointed  as  r^istrar,  and 
Frank  Marsh  and  H.  T.  Budd  as  judges. 

"2.  That  the  said  clerk  of  the  board  of  commissioners  was  not  present 
when  the  petition  was  acted  upon  by  the  board  of  commissioners,  and 
that  the  petition  did  not  actually  come  into  his  hands  until  on  or  about 
21  September,  1920. 

"3.  That  the  said  petition  and  action  thereon  were  regular  and  suffi- 
cient, and  that  sufficient  notices  were  posted,  giving  notice  of  said  elec- 
tion, and  also  proper  and  sufficient  advertisement  was  published  in  the 
Fayetteville  Observer,  a  newspaper  published  in  said  county. 

"4.  That  pursuant  to  the  order  and  notice,  the  election  was  held  on 
17  July,  1920,  at  which  election  126  qualified  voters  voted  a  ballot  Tor 
consolidated  schools,  Gray's  Creek  Township,'  and  35  qualified  voters 
voted  a  ballot  'Against  consolidated  schools,  Gray's  Creek  Township,' 
and  that  there  were  183  voters  in  said  township  qualified  for  the  said 
election. 

"5.  That  the  said  vote  was  canvassed  by  the  election  officers,  the  result 
declared,  and  a  report  made  to  the  commissioners  of  Cumberland  County 
and  accepted  by  them,  as  appears  in  this  record. 

"6.  That  108  of  the  qualified  voters  of  Gray's  Creek  Township  fully 
understood  the  proposition  before  them  to  be  for  a  special  tax  as  appears 
by  affidavits  herein ;  that  they  were  not  deceived  or  misled  by  the  wording 
of  the  ballots,  which  ballots  read,  Tor  consolidated  schools,  Gray's  Creek 
Township,'  and  'Against  consolidated  schools,  Gray's  Creek  Township,' 
and  that  the  election  was  a  free  and  fair  expression  of  the  will  of  the 
people  on  the  proposition  of  tax  or  no  tax  for  the  township  for  school 
purposes. 
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^"I.  That  said  township  has  had  for  several  years  two  special-tax 
school  districts,  and  three  nonspecial-tax  school  districts,  the  said  five 
districts  comprising  the  entire  township. 

"8.  That  less  than  one-fourth  of  the  freeholders  of  the  nonspecial-tax 
districts  signed  the  petition  for  the  election,  and  less  than  a  majority 
of  the  qualified  voters  of  the  nonspecial-tax  districts  voted  ballots  read- 
ing, Tor  consolidated  schools,  Gray's  Creek  Township,'  and  that  the 
freeholders  signed  the  petition  and  the  qualified  voters  voted  at  the 
election  without  regard  to  school  district  lines.   • 

"9.  That  a  majority  of  the  qualified  voters  of  said  township  voted 
at  said  election  for  consolidation,  which  they  understood  carried  with 
it  a  special  tax  for  school  purposes,  in  accordance  with  the  petition  for 
and  notice  of  the  said  election,  and  the  court  so  finds. 

"It  is  now,  therefore,  ordered,  adjudged,  and  decreed  that  the  said 
election  be,  and  the  same  is  hereby  declared  valid  and  sufficient  to  au- 
thorize, and  does  authorize,  the  levy  and  collection  of  a  special  tax,  as 
asked  for  in  the  petition;  that  the  restraining  order  heretofore  issued 
in  this  cause  be,  and  the  same  is  hereby  dissolved;  that  it  is  the  duty 
of  the  said  commissioners  of  Cumberland  County  to  levy  tax,  and  they 
are  hereby  so  directed  to  do,  and  it  is  further  decreed  that  the  defendants 
go  hence  without  day  and  recover  their  costs  of  the  plaintiffs  and  their 
sureties.  O.  H.  Guion,  Judge/' 

To  the  forgoing  judgment  plaintiffs  excepted  and  appealed  to  the 
Supreme  Court. 

The  petition  for  the  election,  which  was  filed  with  the  board,  with 
the  order  thereon,  and  the  notice  of  the  election,  all  being  mentioned  in 
the  judgment  of  the  Court,  are  as  follows : 

To  the  board  of  ctmnty  commissioners  of  Cumberland  County,  North 
Carolina: 

We,  the  undersigned  freeholders  constituting  one-fourth  of  the  free- 
holders in  Gray's  Creek  Township,  Cumberland  County,  North  Carolina, 
most  respectfully  petition  your  honorable  board  for  an  election  to  ascer- 
tain the  will  of  the  qualified  voters  within  Gray's  Creek  Township,  said 
county  and  State,  whether  there  shall  be  established  a  special  school-tax 
district  in  and  for  and  comprising  Gray's  Creek  Township,  said  county 
and  State,  as  the  boundaries  of  said  township  are  now  constituted,  with 
the  annual  tax  of  not  more  than  30  cents  nor  less  than  10  cents  on  the 
one  hundred  dollars  valuation  of  property  under  the  valuation  ordered 
by  the  General  Assembly  of  North  Carolina  at  its  session  in  1919,  or 
subsequent  valuations,  and  not  more  than  90  cents  and  not  less  than  30 
cents  on  the  poll,  for  the  purpose  of  supplying  the  public  school  fund 
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for  said  district  and  maintaining  a  high  school  as  may  be  required  by 
law.  And  whether  the  said  township  school  district,  through  its  proper 
school  officials  or  authority,  shall  issue  and  sell  bonds  in  an  amount  not 
exceeding  $25,000  to  run  for  a  period  of  twenty  years,  the  proportionate 
parts  thereof  being  payable  annually  during  the  said  term,  and  the  tax 
levy  to  be  sufficient  hereunder  to  pay  the  interest  and  maturing  bonds 
from  year  to  year,  the  proceeds  of  said  bonds  to  be  paid  to  the  proper 
school  authorities  of  the  said  district  for  the  purpose  of  erecting  proper 
building  or  buildings  fpr  a  public  school  under  the  law,  rules  and  regu- 
lations governing  the  same,  and  for  the  purpose  of  purchasing  a  site 
for  said  buildings  and  the  equipment  of  the  said  schoolhouse  and  build- 
ings, and  such  accessories  and  transportation  equipment  as  the  governing 
authorities  may  deem  necessary,  and  upon  the  voting  of  the  said  tax  and 
sale  of  the  bonds  of  Gray's  Creek  Township,  then  the  existing  tax  in  and 
for  King  Hiram  and  Gray's  Creek  districts  in  the  said  township  shall 
automatically  cease,  and  not  be  levied  thereafter,  such  vote  repealing 
the  existing  tax  provided  for  in  said  districts,  but  a  failure  of  the  said 
vote  hereby  petitioned  for  shall  not  disturb  or  repeal  the  said  existing 
tax,  or  existing  school  district  boundaries  within  the  said  township. 
(Here  the  names  of  petitioners  are  set  forth.) 

Petition  was  filed  and  following  order  made :  Ordered  that  a  special 
election  be  held  in  Gray's  Creek  Township  for  the  purpose  of  a  special 
school  tax  on  17  July,  1920. 

XoTicE  OF  Election. 

iNotice  is  hereby  given  that  the  Cumberland  County  board  of  com- 
missioners have  called  a  special  election  to  be  held  in  Gray's  Creek 
Schoolhouse,  in  Gray's  Creek  Township,  on  17  Julv,  to  ascertain  the 
will  of  the  people  of  that  territory  comprising  Gray  s  Creek  Township 
lying  and  being  in  the  county  of  Cumberland,  as  to  whether  there  shall 
be  levied  a  special  tax  of  not  more  than  30  cents  on  the  one  hundred 
dollars  valuation  of  property  and  90  cents  on  the  poll,  and  not  less  than 
10  cents  on  the  hundred  dollars  valuation  of  property  and  not  less  than 
30  cents  on  the  poll  to  supplement  the  funds  apportioned  to  said  district 
according  to  the  acts  of  the  Legislature  of  1911. 

It  is  further  ordered  that  N'eill  Jones  be  and  he  is  hereby  appointed 
registrar  for  said  election,  and  it  is  further  ordered  that  Frank  A. 
Marsh  and  Tom  Budd  be  and  they  are  hereby  appointed  judges  of  said 
election.  It  is  further  ordered  that  a  new  r^istration  shall  be  made, 
and  that  the  election  shall  be  held  under  the  general  laws  of  1901,  and 
all  acts  amendatory  thereof  as  near  as  may  be,  and  that  returns  shall  be 
made  to  the  board  of  Cumberland  commissioners  at  their  next  regular 
meeting.     (Duly  signed) 
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Plaintiffs  assigned  the  following  errors : 

1.  The  court  erred  in  rendering  the  judgment  and  decree  set  out  in 
the  record. 

2.  The  court  erred  in  dissolving  the  temporary  restraining  order, 
and  refusing  to  continue  the  same  until  the  final  hearing. 

3.  The  Court  erred  in  finding  as  a  fact  that  one  hundred  and  eight  of 
the  voters  in  said  election  fully  understood  that  they  were  voting  for  a 
special  tax  for  Gray's  Creek  Township,  when  the  record  shows  con- 
clusively that  they  did  not  vote  for  such  tax,  but  voted  only  for  "Con- 
solidated schoob,  Gray's  Creek  Township,"  and  such  a  ballot  carries 
with  it  a  conclusive  presumption  contrary  to  that  of  special  tax. 

4.  The  court  erred  in  finding  as  a  fact  that  a  majority  of  the  qualified 
•  voters  of  Gray's  Creek  Township  understood  that  their  vote  for  con- 

soUdation  carried  with  it  a  special  tax  for  school  purposes,  for  the  same 
reasons  set  out  in  the  third  assignment  of  error. 

5.  The  court  erred  in  .adjudging  that  said  election  was  valid  and 
sufficient  to  authorize  the  levy  and  collection  of  said  tax,  and  to  his 
ordering  and  directing  the  commissioners  to  levy  and  collect  the  same. 

6.  The  court  erred  in  directing  a  special  school  tax  to  be  levied  in  the 
three  nonspecial  school-tax  districts  of  said  township,  as  less  than  one- 
fourth  of  whose  freeholders  signed  the  petition  for  said  election,  and 
less  than  a  majority  of  whose  qualified  voters  voted  in  said  election 
*Tor  consolidated  schools,  Gray's  Creek  Township,"  the  voters  in  the 
said  township  as  a  whole  having  been  allowed  to  vote,  including  those 
in  the  two  special  school-tax  districts,  same  being  equivalent  to  voting 
a  tax  on  others  that  they  do  not  have  to  pay  themselves,  the  new  terri- 
tory being  the  only  district  that  the  election,  in  effect,  required  the  levy 
of  any  additional  tax  upon,  with  the  "automatic"  discontinuance  of  the 
tax  in  the  same  amount  in  the  two  old  special-tax  districts. 

Bullard  &  Stringfield  for  'plaintiffs, 

Sinclair  &  Dye  and  Oates  &  Herring  for  defendants, 

Walkbb,  J.,  after  stating  the  case:  It  is  provided  by  statute  that 
special-tax  districts  may  be  formed  by  the  county  board  of  education  in 
any  county,  without  regard  to  township  lines  under  the  conditions  which 
are  therein  set  forth.  Consol.  Statutes,  sec.  5526.  Those  conditions 
refer  altogether  to  the  levy  of  a  tax  to  provide  a  supplementary  fund 
for  the  support  of  schools  in  the  district,  and  this  tax  is  not  to  be  levied 
unless  approved  by  a  majority  of  voters  at  an  election  to  be  held  to 
ascertain  the  will  of  the  people,  residing  in  the  proposed  district,  with 
regard  to  it.  Machinery  is  provided  for  holding  the  election,  and  it  is 
required  that  the  ballots  to  be  used  shall  have  printed  or  written  on  them 
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*Tor  special  tax"  and  "Against  special  tax."  There  is  no  provision  that 
the  use  of  such  ballot  shall  be  essential  to  the  validity  of  the  election,  or 
that  it  shall  be  void  if  they  were  not  used,  but  the  statute  simply  desig- 
nates what  kind  of  ballots  shall  be  used  by  the  voters  to  express  their 
choice.  The  provision  of  the  statute,  under  the  facts  and  circumstances 
of  this  case,  where  the  form  of  the  ballots  cannot  affect  the  merits,  should 
be  considered  as  directory  and  not  mandatory.  There  is  no  intimation 
in  the  law  that  a  failure  to  comply  with  it  in  this  respect  should  render 
the  election  void.  It  was  merely  a  convenient  form  of  ballot  designated 
to  express  the  will  of  the  qualified  voters  upon  the  question  submitted 
to  them,  and  the  ballots  used  by  them  and  the  surrounding  circumstances 
show  clearly  and  unmistakably  what  their  intention  was,  so  that  no  doubt 
whatever  can  exist  as  to  it.  If  the  statute  expressly  declares  any  par- 
ticular act  to  be  essential  to  the  validity  of  the  election,  or  that  its  omis- 
sion shall  render  the  election  void,  all  courts  whose  dutv  it  is  to  enforce 
such  statutes  must  so  hold,  whether  the  particular  act  in  question  goes 
to  the  merits  or  affects  the  result  of  the  election  or  not.  Such  a  statute 
is  imperative,  and  all  considerations  touching  its  policy  or  impolicy  must 
be  addressed  to  the  Legislature.  But  if,  as  in  most  cases,  the  statute 
provided  that  certain  acts  or  things  shall  be  done  within  a  particular 
time,  or  in  a  particular  manner,  and  does  not  declare  that  their  per- 
formance is  essential  to  the  validity  of  the  election,  then  they  will  be 
regarded  as  mandatory,  if  they  do,  and  directory  if  they  do  not,  affect 
the  actual  merits  of  the  same. 

This  is  the  rule  gathered  by  an  able  text-writer  from  the  authorities 
(McCrary  on  Elections,  sees.  187  to  190,  both  inclusive),  and  has  been 
more  than  once  adopted  and  approved  by  this  Court.  Briggs  v.  City  of 
Raleigh,  166  N.  C,  149-154.  It  has  been  held  by  us  that  statutes  pre- 
scribing rules  for  conducting  popular  elections  are  designed  chiefly  for 
the  purpose  of  affording  an  opportunity  for  the  free  and  fair  exercise 
of  the  right  to  vote. '  Such  rules  are  directory,  not  jurisdictional  or 
imperative.  Only  the  forms  which  affect  the  merits  are  essential  to  the 
validity  of  an  election  or  the  registration  of  an  elector.  This  is,  of 
course,  subject  to  the  rule  as  to  the  imperative  or  mandatory  character 
of  the  statutory  requirement.  DeBerry  v.  Nicholson,  102  N.  C,  465. 
When  it  has  been  found  as  a  fact  by  the  lower  court  that  every  qualified 
voter  has  had  a  fair  and  ample  opportunity  to  register  and  vote,  an 
election  declaring  for  a  special  school  tax  will  not  be  held  invalid  because 
of  an  irregularity  not  pertaining  to  the  merits.  This  was  substantially 
said  in  Younts  v.  Comrs.,  151  N.  C,  582.  It  was  held  in  Briggs  v.  City 
of  Raleigh,  supra,  that  an  irregularity  in  the  conduct  of  an  election 
which  does  not  deprive  a  voter  of  his  rights  or  admit  a  disqualified 
person  to  vote,  which  casts  no  uncertainty  on  the  result,  and  which  was 
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not  caused  by  the  agency  of  one  seeking  to  derive  a  benefit  from  the 
result  of  the  election,  will  be  overlooked  when  the  only  question  is  which 
vote  was  greatest.  The  same  principles  are  applicable  to  the  rules 
regulating  the  registration  of  electors.  This  liberal  rule  of  the  law 
relating  to  elections,  where  not  forbidden  by  the  language  of  the  par- 
ticular statute  of  a  mandatory  character,  is  thus  stated  and  applied  in 
Hawes  v.  MUler,  56  Iowa,  395,  at  396-397 :  "These  county-seat  elections 
are  governed  by  the  same  rules  that  are  applicable  to  the  election  of 
officers.  In  canvassing  votes  of  electors  their  intentions  must  be  ascer- 
tained from  their  ballots,  which  must  be  counted  to  accord  with  such 
intentions.  If  the  ballots  express  such  intentions  beyond  a  reasonable 
doubt  it  is  sufficient,  without  regard  to  technical  inaccuracies,  or  the 
form  adopted  by  the  voter  to  express  his  intentions.  Of  course  the 
language  of  a  ballot  is  to  be  construed  in  the  light  of  all  facts  connected 
with  the  election ;  thus,  the  office  to  be  filled,  the  names  of  the  candidates 
voted  for,  or  the  subject  contemplated  in  the  proposition  submitted  to 
Ae  electors,  and  the  like,  may  be  considered  to  aid  in  discovering  the 
intentions  of  the  voter,"  citing  S.  v.  Cavers,  22  Iowa,  343;  Cattell  v, 
Lowry  et  ah,  45  Iowa,  478 ;  Carpenter  v.  Ely,  4  "Wis.,  438 ;  The  People 
r.  Matteson,  17  111.,' 167;  The  People  v.  McMarms,  34  Barb.,  620;  The 
Stale  ex  rel.  v.  Elwood,  12  "Wis.,  552;  Railroad  Co,  v,  Bearss,  39  Ind., 
600;  State  ex  rel.  Phelps  v.  Goldthwait,  16  "Wis.,  146.  In  the  construc- 
tion of  statutes  regulating  elections,  it  is  important  to  keep  in  mind  two 
recognized  principles:  (1)  The  l^islative •  will  is  the  supreme  law 
under  the  Constitution,  and  the  Legislature  may  prescribe  the  forms  to 
be  observed  in  the  conduct  of '  elections,  and  provide  that  such  method 
shall  be  exclusive  of  all  others;  (2)  since  the  first  consideration  of  the 
State  is  to  give  effect  to  the  expressed  will  of  the  majority,  it  is  directly 
interested  in  having  each  voter  cast  a  ballot  in  accordance  with  the 
dictates  of  his  individual  judgment.  Recognizing  the  principle  first 
above  stated,  the  courts  have  uniformly  held  that  when  the  statute 
expressly  or  by  fair  implication  declares  any  act  to  be  essential  to  a 
valid  election,  or  that  an  act  shall  be  performed  in  a  given  manner  and 
in  no  other,  such  provisions  are  mandatory  and  exclusive.  15  Cyc,  317. 
The  vital  and  essential  question  is,  if  the  statute  be  not  mandatory  in 
its  terms,  in  which  case  a  failure  to  comply  with  it  is  fatal,  whether 
noncompliance  with  it  or  a  mere  irregularity  will  avoid  an  election,  if 
it  does  not  affect  the  merits.  Our  decisions,  and  those  of  other  States 
upon  the  same  question,  are  to  the  effect  that  it  will  not  in  the  specified 
instances. 

We  have  discussed  the  question  very  fully  in  Hill  v.  Skinner,  169 
X.  C,  405,  and  Hill  v.  Lenoir  Co,,  176  N.  C,  572,  and  as  to  at  least 
one  feature  of  the  question  in  Reade  v,  Durham,  173  N.  C,  668.     In 
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the  last  case  we  permitted  the  time  when  the  recent  constitutional  amend- 
ments should  take  eflFect  and  be  in  force  to  be  determined  by  something 
that  did  not  appear  on  the  ballots,  and  in  the  other  case  we  disr^arded 
irregularities  and  matters  of  form  which  did  not  aflFect  the  merits  or 
the  substance.  It  was  required,  in  a  special  act,  or  charter,  that  election 
ballots  were  required  to  be  of  a  certain  kind,  without  declaring  that 
those  which  were  not  of  that  kind  should  be  void,  and  excluded  from 
the  count,  and  this  Court  held  that,  as  there  was  no  such  declaration  as 
that  above  stated  in  the  statute,  ballots  of  a  different  kind,  cast  in  an 
election  held  under  the  statute  were  a  mere  irregularity,  which  did  not 
exclude  them  from  being  included  in  the  count  of  votes.  Wright  v. 
Spires,  152  N.  C,  4.  The  Court  said  in  R.  R,  v,  Comrs.,  116  K  C, 
at  pp.  568-569:  *TVe  think  the  object  of  all  elections  is  to  ascertain 
fairly  and  truthfully  the  will  of  the  people — the  qualified  voters.  That 
registration,  notice  of  elections,  pollholders,  judges,  etc.,  are  all  parts  of 
the  machinery  provided  by  law  to  aid  in  attaining  the  main  object — ^the 
will  of  the  voters ;  and  should  not  be  used  to  defeat  the  object  which  they 
were  intended  to  aid.  This  being  so,  it  is  held  that  a  substantial  com- 
pliance with  the  provisions  of  the  statute,  under  which  the  election  is 
held,  is  sufficient.  .  .  .  They  have  no  power  to  issue  the  bonds  de- 
manded by  plaintiff,  unless  a  majority  of  the  qualified  voters  voted  for 
the  subscription.  But,  having  the  power  to  submit  the  question,  a  sub- 
stantial compliance  with  the  formalities  of  the  statute  in  submitting 
the  question  to  the  people,  if  there  was  no  fraud  practiced,  and  no  design 
in  doing  so  to  impose  on  the  people  apd  get  them  to  do  what  they  would 
not  have  done  if  there  had  been  a  literal  compliance  with  the  terms  of 
the  statute  in  submitting  the  question,  is  sufficient.  And  if  a  majority 
of  the  qualified  voters  of  the  county  voted  for  the  subscription,  it  is  the 
duty  of  defendant  to  issue  the  bonds." 

In  this  case  it  appears  that  in  the  order  calling  the  election,  and  in 
the  notice  thereof,  it  was  stated  clearly  and  distinctly  what  was  the  ques- 
tion submitted  to  the  voters,  it  being  whether  or  not  a  tax  of  thirty  (30) 
cents  on  property  and  ninety  (90)  cents  on  the  poll  should  be  levied  for 
a  particular  school  purpose.  We  have  seen  that  the  wording  of  a  ballot 
is  to  be  read  and  considered  in  the  light  of  all  the  facts  and  circumstances 
connected  with  the  election,  and  the  subject  contemplated  in  the  question 
submitted  to  the  voters,  so  as  to  discover  or  determine  the  intention  of 
the  voters,  or  what  they  meant  when  they  cast  their  ballots.  Thus  con- 
sidered, it  cannot  be  successfully  questioned  that  a  large  majority  of 
those  qualified  to  vote  cast  their  ballots  in  favor  of  the  levy  of  the  tax, 
though  the  form  of  the  ballots  was  for  the  consolidation  of  the  separate 
districts  into  one.  The  phraseology  of  the  statute  was  such  that  a  vote 
for  consolidation  was  in  effect  one  for  the  levy  of  the  tax,  for  the  one 
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could  not  exist  without  the  other — they  must  coexist.  The  case,  there- 
fore, is  even  stronger  in  favor  of  the  validity  of  the  election  than  some 
of  those  we  have  cited.  Faison  v,  Comrs.,  171  N".  C,  411,  and  Keith 
V,  LocJchart,  ibid.,  461,  in  the  last  view  taken  of  this  case,  are  substan- 
tially "on  all  fours"  with  this  one,  and  sufficiently  so  to  control  our 
decision  of  it.  In  those  cases  the  ballots  read  "Stock  law"  or  "No  stock 
law,"  and  we  held  that  they  were  impliedly  ballots  for  "Tax"  or  "No 
tax,"  as  the  statute,  under  which  the  election  was  held,  provided  that  a 
tax  should  be  levied  to  pay  for  a  county  fence  of  the  majority  voted 
for  a  free  range  territory,  or  no  stock  law. 

There  is  nothing  in  the  contention  that  a  separate  election  should  have 
been  held  in  the  territory  not  embraced  in  the  old. district,  as  that  terri- 
tory was  consolidated  with  them  into  one  school  district  and  the  election 
was  ordered  to  be  held  in  the  new  territory  to  be  known  as  Gray^s  Creek 
Township.  The  entire  township  was  to  be  established  as  a  single  school 
district,  and  the  vote  was  to  be  taken  accordingly.  Those  of  the  town- 
ship who  did  not  reside  in  the  former  school-tax  districts  were  as  much 
entitled  to  vote  freely  and  unreservedly  upon  the  question  as  those  who 
did.  If  we  should  undertake  to  review  the  judge's  findings  of  fact,  our 
conclusion  would  be  the  same  as  his.  It  is  perfectly  plain  that  the 
voters  of  the  proposed  new  school  district  were  thoroughly  aware  that 
they  were  voting  for  the  school  tax.  All  of  them  so  testified,  or 
nearly  all. 

There  was  not,  even  "in  effect,"  anything  done  which  discriminates 
against  those  in  the  three  districts  untaxed  under  the  former  law,  nor 
which  allowed  those  in  the  two  taxed  districts  to  levy  a  tax  upon  those 
in  the  other  districts,  which  they  themselves  did  not  have  to  pay.  The 
case  of  Comrs.  v.  Lacy,  State  Treasurer,  174  N.  C,  141,  does  not  apply. 
The  election  was  held  in  the  township  as  one  entire  school  district,  every 
voter  having  an  equal  right  with  the  others  to  cast  his  vote,  and  thereby 
to  express  his  will.  There  was  no  suggestion  of  fraud  or  other  irregu- 
larity. If  any  one  failed  to  exercise  his  right  to  vote  it  wps  his  own 
fault,  and  he  has  only  himself  to  blame,  and*  must  abide  the  result. 

The  other  exceptions  were  formal,  and,  if  not  so,  are  untenable. 

We  affirm  the  judge's  ruling,  because  there  is  no  error  therein,  and 
it  will  be  so  certified. 

Affirmed. 
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(Filed  10  November,  1920.) 

1.  Ck>iirts— I>iscretioii — ^Verdict  Set  Aside— Weight  of  Evidence— Motions 

-—Appeal  and  Error. 

Where  there  is  evidence  to  sustain  a  verdict,  objection  that  it  should  be 
set  aside  as  against  the  dear  preponderance  of  the  testimony  is  a  matter 
within  the  legal  discretion  of  the  trial  judge,  and  his  refusal  to  do  so  is 
not  reviewable  on  appeal. 

2.  Railroads — ^Fires— Negligence— Evidence— Issue»-»Burden  of  Proof — 

Res  Ipsa  Loquitur— Instructions. 

Where,  in  an  action  to  recover  damages  of  a  railroad  for  the  negligence 
of  the  defendant  in  burning  over  plaintiff's  lands,  there  is  evidence  that 
the  injury  was  caused  by  sparks  from  the  defendant's  passing  locomotive 
which  started  the  conflagration,  a  prima  facie  case  is  established  imder 
the  doctrine  of  res  ipsa  loquitur,  and  the  burden  of  the  issue  remains  with 
the  plaintiff,  the  prima  facie  case  being  only  sufficient  evidence  to  carry 
the  case  to  the  jury  and  to  sustain  a  verdict  in  the  plaintiff's  favor.  An 
instruction  to  the  jury  which  places  upon  the  defendant  the  burden  of 
satisfying  the  jury  by  a  preponderance  of  the  evidence  that  it  was  not 
negligent  is  error. 

8.  Same— Appeal  and  Error — ^Reversible  Error. 

It  is  reversible  error  for  the  trial  judge  to  instruct  the  jury,  in  eCPect, 
that  the  burden  of  the  issue  did  not  remain  with  the  plaintiff,  in  his  action 
against  a  railroad  company  for  negligently  setting  out  fire  from  its  passing 
locomotive  to  the  injury  of  his  land,  where  applying  the  doctrine  of  res 
ipsa  loquitur. 

Appeal  by  defendant  from  Kerr,  J,,  at  Marcli  Term,  1920,  of  Duplin. 

George  R,  Ward  and  Ward  &  Ward  for  'plaintiff. 
Stevens  &  Beasley  for  defendant. 

"Walker,  J.  Action  for  injuries  to  land  caused  by  the  n^Ugent 
burning  of  the  timber  thereon.  The  fire,  plaintiff  allied,  originated 
from  sparks  emitted  from  one  of  the  defendant's  engines,  which  had  a 
defective  smokestack  and  spark  arrester.  It  is  the  same  fire  and  same 
engine  that  caused  the  injuries  for  which  the  plaintiff,  in  Williams  r. 
Camp  Mfg.  Co.,  177  N.  C,  512,  recovered  a  judgment  for  damages, 
which  was  affirmed  by  this  Court,  as  will  appear  from  the  reported  case, 
supra,  and  after  a  careful  study  and  comparison  of  the  two  cases  we 
have  been  unable  to  discover  any  substantial  difference  in  respect  of  the 
facts  between  them.  Mr.  Stevens  argued  the  case  for  the  defendant 
very  ably,  and  contended  that  there  was  some  difference  in  the  facts  of 
the  two  cases,  but  our  investigation  has  irresistibly  led  us  to  the  opposite 
conclusion,  and  we  find  no  such  difference  in  the  essential  facts.     The 
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same  principles  which  applied  there  are  also  applicahle  to  this  case,  hut 
there  is  an  error  in  the  charge  of  the  court  which  prejudiced  the  de- 
fendant. 

There  was  evidence  that  defendant's  engine  set  out  the  sparks  which 
started  the  conflagration,  and  thereby  damaged  plaintiff's  timber  and 
lands.  It  was  not  very  strong  or  conclusive  in  its  nature  or  its  force, 
but  rather  inconclusive,  and  yet  we  cannot  say  there  was  no  evidence  of 
the  fact  in  issue.  The  remedy  for  the  false  verdict,  if  it  was  false,  was 
an  application  to  the  judge  for  relief  by  setting  aside  the  verdict,  as 
being  against  the  clear  preponderance  of  the  testimony,  and  we  presume 
this  course  was  taken,  and  failed  to  have  the  desired  effect.  While  the 
evidence  presented  a  strong  case  for  the  exercise  of  the  power  which 
resides  in  the  judge,  we  cannot  review  the  ruling  by  which  he  refused 
to  disturb  the  verdict  on  this  ground.  It  must  therefore  stand,  unles?^ 
there  be  reversible  error  in  law,  and  we  think  there  was  such  error. 

Instead  of  charging  the  jury  that  when  plaintiff  made  out  a  prima 
facie  case  it  was  incumbent  upon  defendant  to  go  forward  with  its 
evidence  or  take  the  risk  of  an  adverse  verdict,  the  court  placed  the 
burden  upon  the  defendant  to  satisfy  the  jury  by  a  preponderance  of 
the  evidence  that  it  was  not  negligent.  This  was  stating  the  principle 
of  law  much  too  strongly,  and  no  doubt  may  have  caused  the  jury  to 
miscarry  in  their  verdict  upon  the  facts.  We  have  repeatedly  stated 
the  true  rule  as  formulated  by  this  and  other  Courts.  The  present 
Chief  Justice  expressed  it  very  clearly  and  tersely  in  Shepard  v,  Tel, 
Co,,  143  N.  C,  244,  where  he  held  that  though  plaintiff  has  shown  a 
prima  facie  case  of  negligence,  it  may  be  rebutted,  but  it  is  not  necessary 
that  the  rebutting  evidence  of  the  defendant  should  preponderate,  as  the 
burden  remains  with  the  plaintiff  throughout  the  case  to  establish  negli- 
gence. He  makes  an  apt  quotation  from  1  Elliott  on  Ev.,  sec.  137, 
which  we  approved,  as  follows:  "The  burden  of  the  issue,  that  is,  the 
burden  of  proof,  in  the  sense  of  ultimately  proving  or  establishing  the 
issue  or  case  of  the  party  upon  whom  such  burden  rests,  as  distinguished 
from  the  burden  or  duty  of  going  forward  and  producing  evidence,  never 
shifts,  but  the  burden  or  duty  of  proceeding  or  going  forward  often 
does  shift  from  one  party  to  the  other,  and  sometimes  back  again.  Thus, 
when  the  actor  has  gone  forward  and  made  a  prima  facie  case,  the  other 
party  is  in  turn  compelled  to  go  forward  or  lose  his  case,  and  in  this 
sense  the  burden  shifts  to  him.  So  the  burden  of  going  forward  may, 
as  to  some  particular  matter,  shift  again  to  the  first  party  in  response 
to  the  call  of  a  prima  facie  case  or  presumption  in  favor  of  the  second 
party.  But  the  party  who  has  not  the  burden  of  the  issue  is  not  bound 
to  disprove  the  actor's  case  by  a  preponderance  of  the  evidence,  for  the 
actor  must  fail  if  upon  the  whole  evidence  he  does  not  have  a  preponder- 
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ance,  no  matter  whether  it  is  because  the  weight  of  evidence  is  with  the 
other  party  or  because  the  scales  are  equally  balanced."  And  the  Chief 
Justice  then  likens  the  principle  to  that  prevailing  in  criminal  cases  by 
this  very  clear  illustration.  We  quote  his  language:  "The  burden  of 
the  issue  as  to  the  guilt  of  the  prisoner,  except  where  the  law  raises  a 
presumption  of  law  as  distinguished  from  a  presumption  of  fact,  remains 
on  the  State  throughout,  and  when  evidence  is  offered  (by  defendant) 
to  rebut  the  presumption  of  fact  raised  by  the  evidence  (of  the  State), 
the  burden  is  still  on  the  State  to  satisfy  the  jury  of  the  guilt  of  the 
prisoner  upon  the  whole  evidence.  Notably,  when  the  prisoner  offers 
proof  of  an  alibi,  for  example,  which  goes  to  the  proof  of  the  act.  S,  v. 
Josey,  64  N.  C,  56."  He  also  says  in  that  case  that,  "The  burden  of 
the  issue  as  to  negligence  was  upon  the  plaintiff.  If  no  evidence  had 
been  offered  in  rebuttal,  the  court  might  have  told  the  jury  that  if  they 
believed  the  evidence  to  answer  the  issue  *Yes.'  But  when  evidence  was 
offered  in  rebuttal,  it  was  not  incumbent  upon  the  defendant  to  dis- 
prove plaintiff's  case  by  a  preponderance  of  testimony,  but  upon  all  the 
testimony  it  was  the  duty  of  the  plaintiff  to  satisfy  the  jury  by  a  pre- 
ponderance of  the  evidence  that  the  defendant  was  guilty  of  negligence. 
This  has  been  recently  discussed,"  citing  Board  of  Education  v.  Mdkely, 
139  K  C,  35. 

This  would  seem  to  be  entirely  sufficient  to  show  the  error  of  the 
learned  jucfge  in  his  charge,  but  the  question  has  formerly  been  con- 
sidered by  this  Court  in  Stewart  v.  Carpet  Co,,  138  N".  C,  60,  which 
has  been  approved  and  quoted  from  in  Sweeny  v.  Erving,  228  TJ.  S., 
233,  to  this  effect:  There  was  much  discussion  by  counsel  of  the  doc- 
trine of  res  ipsa  loquitur  and  its  relevancy  to  the  facts  of  this  case. 
"The  thing  speaks  for  itself"  is  a  principle  applied  by  the  law  where, 
under  the  circumstances  shown,  the  accident  presumably  would  not  have 
occurred,  in  the  use  of  a  machine,  if  due  care  had  been  exercised,  or,  in 
the  case  of  an  elevator,  when  in  its  normal  operation  after  due  inspec- 
tion. The  doctrine  does  not  dispense  with  the  requirement  that  the 
party  who  alleges  negligence  must  prove  the  fact,  but  relates  only  to 
the  mode  of  proving  it.  The  fact  of  the  accident  furnishes  merely  some 
evidence  to  go  to  the  jury,  which  requires  the  defendant  "to  go  forward 
with  his  proof." 

"The  rule  of  res  ipsa  loquitur  does  not  relieve  the  plaintiff  of  the 
burden  of  showing  negligence,  nor  does  it  raise  any  presumption  in  his 
favor.  Whether  the  defendant  introduces  evidence  or  not,  the  plaintiff 
in  this  case  will  not  be  entitled  to  a  verdict  unless  he  satisfies  the  jury 
by  the  preponderance  of  the  evidence  that  his  injuries  were  caused  by 
a  defect  in  the  elevator,  attributable  to  the  defendant's  negligence.  The 
law  attaches  no  sj)ecial  weight,  as  proof,  to  the  fact  of  an  accident,  but 


KC]  FALL  TEEM,  1920.  833 

Page  v.  Mfg.  CJo. 

simply  holds  it  to  be  sufficient  for  the  consideration  of  the  jury,  even  in 
the  absence  of  any  additional  evidence."  Womhle  v.  Grocery  Co.,  135 
N".  C,  474;  2  Labatt  on  Master  and  Servant,  sec.  834;  4  Wigmore  on 
Evidence,  sec.  2509.  In  all  other  respects  the  parties  stand  before  the 
jury  just  as  if  there  was  no  such  rule.  The  judge  should  carefully 
instruct  the  jury  ai^  to  the  application  of  the  principle,  so  that  they  will 
not  give  to  the  fact  of  the  accident  any  greater  artificial  weight  than  the 
law  imparts  to  it.  Wigmore,  in  the  section  just  cited,  says  the  following 
considerations  ought  to  limit  the  doctrine  of  res  ipsa  loquitur:  (1) 
The  apparatus  must  be  such  that  in  the  ordinary  instances  no  injurious 
operation  is  to  be  expected,  unless  from  a  careless  construction,  inspec- 
tion, or  user;  (2)  both  inspection  and  user  must  have  been,  at  the  time 
of  the  injury,  in  the  control  of  the  party  charged;  (3)  the  injurious 
occurrence  must  have  happened  irrespective  of  any  voluntary  action  at 
the  time  by  the  party  injured.  He  says  further  that  the  doctrine  is  to 
some  extent  founded  upon  the  fact  that  the  chief  evidence  of  the  true 
cause  of  the  injury,  whether  culpable  or  innocent,  is  practically  accessi- 
ble to  the  party  charged,  and  perhaps  inaccessible  to  the  party  injured. 
What  are  the  general  limits  of  the  doctrine,  and  what  is  the  true  reason 
for  its  adoption,  we  will  not  now  undertake  to  decide.  It  is  established 
in  the  law  as  a  rule  for  our  guidance,  and  must  be  enforced  whenever 
applicable,  and  to  the  extent  that  it  is  applicable  to  the  facts  of  the 
particular  case. 

It  was  said  in  Sweeney  v.  Erving,  228  TJ.  S.,  233-240:  "In  our 
opinion,  res  ipsa  loquitur  means  that  the  facts  of  the  occurrent  warrant 
the  inference  of  negligence,  not  that  they  compel  such  an  inference ;  that 
they  furnish  circumstantial  evidence  of  negligence  where  direct  evidence 
of  it  may  be  lacking,  but  it  is  evidence  to  be  weighed,  not  necessarily  to 
be  accepted  as  sufficient ;  that  they  call  for  explanation  or  rebuttal,  not 
necessarily  that  they  require  it ;  that  they  make  a  case  to  be  decided  by 
the  jury,  not  that  they  forestall  the  verdict.  Res  ipsa  loquitur,  where 
it  applies,  does  not  convert  the  defendant's  general  issue  into  an  affirma- 
tive defense.  When  all  the  evidence  is  in,  the  question  for  the  jury  is 
whether  the  preponderance  is  with  the  plaintiff." 

Kay  V.  Metropolitan  St,  Ry.  Co.,  163  N.  Y.,  447,  was  an  action  by 
passenger  against  carrier,  and  the  'New  York  Court  of  Appeals  said 
(p.  453)  :  "In  the  case  at  bar  the  plaintiff  made  out  her  cause  of  action 
prima  facie  by  the  aid  of  a  legal  presumption  (referring  to  res  ipsa 
loquitur),  but  when  the  proof  was  all  in  the  burden  of  proof  had  not 
shifted,  but  was  still  upon  the  plaintiff.  ...  If  the  defendant's 
proof  operated  to  rebut  the  presumption  upon  which  the  plaintiff  relied, 
or  if  it  left  the  essential  fact  of  negligence  in  doubt  and  uncertainty, 
the  party  who  made  that  allegation  should  suffer,  and  not  her  adversary. 
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The  jury  were  bound  to  put  the  facts  and  circumstances  proved  by  the 
defendant  into  the  scale  against  the  presumption  upon  which  the  plain- 
tiff relied,  and  in  determining  the  weight  to  be  given  to  the  former  as 
against  the  latter,  they  were  bound  to  apply  the  rule  that  the  burden 
of  proof  was  upon  the  plaintiff.     If,  on  the  whole,  the  scales  did  not 
preponderate  in  favor  of  the  presumption  and  against  defendant's  proof, 
the  plaintiff  had  not  made  out  her  case,  since  she  had  failed  to  meet  and 
overcome  the  burden  of  proof.''     The  rule  thus  declared  has  since  been 
adhered  to  in  the  Courts  of  N'ew  York.     HolJahan  v.  Metropolitan  St. 
By.  Co.,  73  N.  Y.  App.  Div.,  164,  169 ;  Adams  v.  Union  Ry.  Co.,  80 
N.  Y.  App.  Div.,  136,  139;  Dean  v.  Tarrytown,  etc.,  R.  Co.,  113  K  Y. 
App.  Div.,  437,  439.     A  similar  view  appears  to  be  entertained  in  Wew 
Hampshire.     Hart  v.  Lockwood,  66  IN".  H.,  541 ;  Boston  &  Maine  R.  Co. 
V.  Sargent,  72  W.  H.,  455,  466.     The  same  rule  has  been  followed  in  a 
recent  series  of  cases  in  the  North  Carolina  Supreme  Court.     Womble 
V.  Grocery  Co.,  135  K  C,  474,  481,  485;  Stewart  v.  Carpet  Co.,  138 
K  C,  60,  66;  Lyles  v.  Carbonating  Co.,  140  N".  C,  25,  27;  Ross  v. 
Cotton  Mills,  140  N.  C,  115,  120;  1  L.  R  A.  (N.  S.),  298,  301."     And 
again :     "The  general  rule  in  actions  of  negligence  is  that  the  mere  proof 
of  an  'accident'  (using  the  word  in  the  loose  and  popular  sense)  does 
not  raise  any  presumption  of  negligence;  but  in  the  application  of  this 
rule  it  is  recognized  that  there  is  a  class  of  cases  where  the  circumstances 
of  the  occurrence  that  has  caused  the  injury  are  of  a  character  to  give 
ground  for  a  reasonable  inference  that  if  due  care  had  been  employed 
by  the  party  charged  with  the  care  in  the  premises  the  thing  that  hap- 
pened amiss  would  not  have  happened.     In  such  cases  it  is  said,  res  ipsa 
loquitur — the  thing  speaks  for  itself ;  that  is  to  say,  if  there  is  nothing 
to  explain  or  rebut  the  inference  that  arises  from  the  way  in  which  the 
thing  happened,  it  may  fairly  be  found  to  have  been  occasioned  by  negli- 
gence.    The  doctrine  has  been  so  often  invoked  to  sustain  the  refusal 
by  trial  courts  to  nonsuit  the  plaintiff  or  direct  a  verdict  in  favor  of  the 
defendant,  that  the  application  of  the  rule,  where  it  does  apply,  in  rais- 
ing a  question  for  the  jury,  and  thus  making  it  incumbent  upon  the 
defendant  to  adduce  proof  if  he  desires  to  do  so,  has  sometimes  been 
erroneously  confused  with  the  question  of  the  burden  of  proof."    To 
which  may  be  added,  S.  v.  Wilherson,  164  N.  C,  432,  and  the  cases 
therein  cited,  and  Cox  v.  R.  R.,  149  N".  C,  117;  Aycock  v.  R.  R.,  89 
N.  C,  331  (Anno.  Ed.) ;  Knott  v.  R.  R.,  142  N".  C,  242  (the  last  three 
being  for  burning  timber) ;  Shaw  v.  Public  Service  Co.,  168  N.  C,  611, 
and  Ridge  v.  R,  R.,  167  N".  C,  510,  the  last  case  having  been  affirmed 
by  the  Supreme  Court  of  the  United  States,  upon  a  writ  of  error  to  this 
Court. 
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The  result  of  all  the  decisions  upon  the  question  is  that  the  plaintiflF's 
prima  facie  showing  merely  carries  the  case  to  the  jury,  and  upon  it 
alone  they  may  decide  for  him,  but  they  are  not  compelled  to  do  so,  and 
whether  there  is  evidence  on  both  sides,  or  only  on  the  plaintiff's,  the 
latter  has  the  burden  of  proving  negligence. 

Such,  we  think,  is  the  view  generally  taken  of  the  matter  in  all  well 
considered  judicial  opinions. 

It  will  be  seen,  therefore,  that  the  rule  as  to  the  burden  of  proof  is 
well  settled  with  us  against  the  charge  by  the  judge  to  the  jury  in  this 
case,  and  for  this  error  there  must  be  another  trial. 

It  is  true  that  expressions  are  to  be  found  in  some  of  our  cases,  filtered 
there  from  two  or  three  cases  based  on  the  English  rule,  which  justified 
his  Honor's  charge,  but  since  they  were  decided  we  have  adhered  to  the 
true  and  correct  rule,  which  is  stated  in  Stewart  v.  Carpet  Co.,  supra; 
Womble  v.  Grocery  Co.,  supra;  Cox  v.  R,  R,,  supra;  Shepard  v.  Tel.  Co., 
mpra,  and  many  other  cases,  and  which  we  have  applied  in  this  case, 
the  substance  of  which  is  that  the  burden  to  prove  his  case  is  always 
on  the  plaintiff,  whether  the  defendant  introduces  evidence  or  not. 
Where  we  have  said  "it  is  the  duty  of  the  defendant  to  go  forward  with 
his  proof,"  it  was  only  meant  in  the  sense  that  if  he  expects  to  win  it  is 
his  duty  to  do  so  or  take  the  risk  of  an  adverse  verdict,  and  not  that 
any  burden  of  proof  rested  upon  him.  He  pleads  no  affirmative  defense 
but  the  general  issue,  and  this  puts  the  burden  throughout  the  case  on 
the  plaintiff,  who  must  recover,  if  at  all,  by  establishing  his  case  by  the 
greater  weight  of  evidence.  The  Supreme  Court  of  the  United  States 
has  so  stated  the  rule,  and  it  referred  with  approval  to  our  cases  above 
cited.  We  say  this  much  again,  in  the  hope  that  the  rule,  as  we  have 
stated  it,  may  hereafter  be  considered  as  the  correct  one. 

The  other  exceptions,  while  earnestly  presented  before  us,  need  not 
be  considered,  as  they  are  without  any  merit. 

New  trial. 


NORTH  CAROLINA  PUBLIC  SERVICE   COMPANY,   CITY  OF   GREENS- 
BORO, AND  CITY  OF  HIGH  POINT  v.  SOUTHERN  POWER  COMPANY. 

(FUed  10  November,  1920.) 

1.  RemoTal  of  Causes— Mandamus. 

Proceedings  for  the  issuance  of  the  writ  of  mandamus  in  a  state  court 
is  not  a  suit  of  a  civil  nature  at  law  or  in  equity  such  as  can  be  removed 
from  the  State  to  the  Federal  Court  under  the  Federal  Removal  Acts. 
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2.  Mandamus — Corporations— Public-Senrice  Corporations. 

Mandamus  is  the  proper  remedy  to  compel  a  public-service  corporation 
to  perform  the  duties  It  owes  for  the  public  benefit. 

8.  Removal  of  Causes— -Mandamus— Petition. 

Where  proceedings  upon  petition  for  a  mandamus  are  sought  to  be  re- 
moved to  the  Federal  Courts  under  the  Federal  statute,  the  allegations  of 
the  petition  for  the  writ  must  be  taken  as  true. 

4.  Mandamus— Public-Service  Corporations— -Corporations— Statutes. 

A  petition  in  proceedings  under  the  provisions  of  Revisal  (Pell's)  sees. 
822-824  to  force  a  public-service  corporation  to  supply  electricity  to  the 
plaintiff,  and  other  users,  alike,  is  to  compel  the  performance  of  a  con- 
tinuous duty,  and  the  remedy  is  by  mandamus, 

5.  Same— Moot  Questions. 

Where  a  public-service  corporation  owes  the  plaintiff,  in  mandamus  pro- 
ceedings, the  duty  to  supply  it  with  electricity,  the  declaration  of  the  de- 
fendant that  it  will,  as  an  accommodation  only  supply  the  plaintiff  with 
electricity  until  a  stated  time,  after  which  It  will  be  discontinued,  is  a 
present  denial  of  plaintiff's  right  to  the  service,  and  the  proceedings  may 
be  maintained  without  waiting  until  the  service  has  been  discontinued ;  and 
a  moot  question  is  not  therein  presented  to  the  court. 

0.  Removal  of  Causes— Mandamu.<»— Public-Service  Corporations— Corpo- 
rations—Statutes— Injunctions— Mandatory  Injunctions. 

Where  a  public-service  corporation  denies  its  customer  the  present  right 
to  its  services  of  a  continuous  nature,  and  declares  it  will  only  do  so  for  a 
specified  time  as  an  accommodation,  upon  a  petition  to  remove  the  cause  to 
the  Federal  Courts,  under  the  Federal  statutes:  Held,  the  remedy  is  by 
mandamus,  Pell's  Revisal,  sees.  822-824,  and,  when  sought,  the  cause  is 
not  removable  upon  the  theory  that  in  fact  it  was  a  proceeding  for  a 
mandatory  injunction. 

Walker,  J.,  dissenting ;  Allen,  J.,  concurring  in  the  dissenting  opinion. 

Appeal  by  defendant  from  Ray,  J.,  at  Fall  Term,  1920,  of  Guilford. 

This  is  a  proceeding  in  mandamus  heard  by  his  Honor,  Judge  Ray, 
in  Guilford  County  Superior  Court,  14  September,  1920.  The  petition 
for  a  writ  of  mandamvs,  duly  verified,  was  filed  by  the  plaintiflF  accord- 
ing to  the  statute.  On  the  return  day  in  apt  time  the  defendant  filed 
a  petition  for  removal  of  the  proceeding  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  North  Carolina.  The  petition 
was  in  due  form,  accompanied  by  the  proper  bond  and  in  all  respects 
regular.  The  judge  denied  the  motion  to  remove,  and  the  defendant 
appealed. 

Broohs  &  Kelly  and  Roherson  &  Dalton  for  Public  Service  Company. 
Charles  A,  Hines  for  city  of  Greensboro, 
Dred  Peacock  for  city  of  High  Point. 

Cansler  &  Cansler,  Broadhurst  &  Cox,  W,  P.  Bymim,  and  W.  S.  O'B. 
Robinson,  Jr.,  for  defendant. 
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Brown,  J.  The  motion  to  remove  this  cause  to  the  Federal  Court  is 
based  upon  the  contention  that  this  proceeding,  while  denominated  a 
petition  for  a  writ  of  mandamus,  is  in  fact  a  "suit  of  a  civil  nature  at 
common  law  or  in  equity,"  of  which  the  Federal  Court  has  jurisdiction. 

It  seems  to  he  well  settled  that  a  proceeding  for  a  writ  of  mandamus 
in  a  State  court  is  not  a  suit  of  a  civil  nature  at  law  or  in  equity  which 
can  be  removed  from  the  State  to  the  Federal  Courts.  18  R.  G.  L., 
sec.  6.  This  is  the  decision  of  the  Supreme  Court  of  the  United  States 
m  Bosenhaum,  v,  Bauer,  30  Law  Ed.,  p.  744.  The  question,  1;hen,  to  he 
considered  is.  Is  this  in  fact  a  mandamus  proceeding? 

The  record  discloses  that  this  is  not  an  ordinary  action  returnable 
to  term  time  in  the  manner  prescribed  by  law  for  civil  action.  It  seems 
to  have  been  brought  by  law  in  strict  accordance  with  the  provisions  of 
the  statute  regulating  proceedings  in  m^ndamu^.  Pell's  Revisal,  sees. 
822-824. 

An  examination  of  the  complaint  discloses  that  the  cause  of  action  is 
040  for  the  enforcement  of  which  mandamus  has  been  held  to  be  the 
proper  remedy.  Briefly  stated,  the  plaintiffs  allege  substantially  that 
the  defendant  is  under  legal  obligations  to  furnish  them  electric  current 
as  a  public-service  corporation  engaged  in  furnishing  electric  current 
to  the  public. 

The  reciprocal  rights  and  duties,  liabilities  and  allegations  between 
the  Xorth  Carolina  Public  Service  Corporation  and  the  Southern  Power 
Company  are  set  out  in  the  opinion  of  this  Court  in  179  N".  C,  19,  and 
in  the  opinion  of  the  Court  upon  a  rehearing  of  the  same  case,  179  N.  C, 
30.  It  is  not  necessary  to  go  into  that  matter  now  as  the  allegations  of 
the  petition,  for  writ  of  mandamus  must  be  taken  to  be  true  so  far  as 
this  matter  for  removal  is  concerned.  The  substance  of  this  petition 
is  that  the  defendant  is  now  furnishing  plaintiff  with  electric  current, 
but  has  notified  plaintiffs  that  it  will  cease  to  do  so  on  and  after  1  Janu- 
ary, 1921.  Plaintiffs  aver  that  it  is  the  legal  duty  of  the  defendant  to 
continue  to  furnish  the  said  current  after  1  January,  and  upon  such 
reasonable  terms  and  rates  as  may  be  fixed  by  the  Corporation  Commis- 
sion in  case  the  parties  fail  to  agree  among  themselves.  Plaintiffs  aver 
that  this  duty  which  the  defendant  has  assumed,  a  public-service  corpo- 
ration under  the  laws  of  North  Carolina,  is  a  continuous  duty,  and  that 
the  defendant  may  be  compelled  to  perform  it  by  writ  of  mandamus. 
The  prayer  of  the  petition  is  as  follows  : 

^'Wherefore,  plaintiffs  pray  for  a  writ  of  mandamus  against  the  de- 
fendant power  company  to  compel  it  to  continue  to  furnish  electric 
current  and  power  to  the  public-service  company  through  its  substations 
at  Greensboro  and  High  Point,  to  operate  the  street  car  lines  in  both 
said  cities,  and  for  the  use  and  benefit  of  the  municipalities  and  the 
22—180 
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citizens  thereof  for  light  and  power,  as  is  now  being  furnished,  and  for 
the  cost  of  this  proceeding,  but  for  no  other  relief." 

It  is  well  settled  under  the  decisions  of  this  Court  that  mandamus  is 
a  proper  remedy  to  compel  a  public-service  corporation  to  perform  its 
duties  for  the  benefit  of  the  public.  In  Tel.  Co,  v,  Tel.  Co.,  159  X.  C, 
17,  the  difference  between  a  mandamus  and  a  mandatory  injunction  is 
clearly  stated  as  follows; 

"In  regard  to  the  form  of  remedy  available,  where,  as  in  this  State, 
the  same  court  is  vested  with  both  legal  and  equitable  jurisdiction,  there 
is  very  little  difference  in  its  practical  results  between  proceedings  in 
mandamus  and  by  mandatory  injunction,  the  former  being  permissible 
when  the  action  is  to  enforce  performance  of  duties  existent  for  the 
benefit  of  the  public,  and  the  latter  being  confined  usually  to  causes  of 
an  equitable  nature  and  in  the  enforcement  of  rights  which  solely  con- 
cern individuals.  High  on  Injunctions  (4  ed.),  sec.  2.  Owing  to  the 
public  interests  involved,  in  controversies  of  this  character,  it  is  gener- 
ally held  that  mandamus  may  be  properly  resorted  to,  Godwin  v.  T^L 
Co.,  supra;  Com/mercial  Union  v.  Tel.  Co.,  supra;  Mohan  v.  Tel.  Co., 
132  Md.,  242;  Yancy  v.  Tel.  Co.,  81  Ark.,  486." 

In  Walls  V.  Strickland,  174  N.  C,  298,  it  is  said  by  Justice  Allen: 
"It  was  then  held  that  the  telephone  companies  serving  the  public  must 
discharge  their  duties  impartially  and  without  discrimination,  and  that 
the  right  of  mandamus  issued  by  the  courts  was  the  proper  remedy  to 
enforce  the  performance  of  the  duty." 

It  is  contended,  however,  by  the  defendant  that  a  writ  of  mandamus 
can  only  issue  against  a  public-service  corporation  to  secure  the  per- 
formance of  a  duty  which  it  has  failed  to  perform  and  will  not  lie  to 
compel  the  performance  of  a  continuous  duty.  It  is  insisted  that  there 
has  been  no  actual  default,  and  that  there  will  not  be  at  best  until  the 
first  of  January,  1921,  and  that  the  question  involved  is  at  best  a  moot 
question 

We  admit  that  the  general  rule  is  that  ma^rhdamus  will  not  ordinarily 
lie  in  anticipation  of  a  supposed  omission  of  duty,  and  that  in  this  case 
the  omission  of  duty  will  not  occur  until  1  January. 

Referring  to  this  precise  question,  after  stating  the  general  rule,  it  is 
said  in  18  R.  C.  L.,  p.  132,  sec.  36,  that,  "This,  however,  is  a  general 
rule  merely,  and  while  mandamus  will  not  ordinarily  be  available  in 
advance  of  the  time  when  the  duty  is  to  be  performed,  it  is  also  recog^ 
nized  that  extreme  cases  may  well  arise  demanding  the  use  of  mandamus 
to  control  the  performance  of  prospective  duties." 

The  defendant  contends  that  while  it  has  notified  the  city  and  the 
plaintiff  that  it  owed  it  no  duty  to  continue  to  furnish  light  and  pow^, 
and  would  discontinue  same  on  1  January  next,  that  still  for  the  pur- 
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poses  of  this  action  it  might  change  its  mind,  and  that  therefore  the 
Court  is  dealing  with  a  moot  question.  This  same  defense  was  recently 
interposed  by  a  light  company  in  the  State  of  Wisconsin.  Milwaukee 
V,  Electric  Ry.,  144  Wis.,  386.  This  was  also  a  mandamus  proceeding 
to  compel  the  street  railway  company  to  sprinkle  the  streets  between 
1  April  and  1  November,  and  the  action  was  brought  before  the  sprink- 
ling season  began.  The  Court  states  in  this  case  that  the  defendant, 
among  other  things,  expressly  contended  "that  mandamus  will  not  lie 
to  enforce  the  performance  of  a  continuous  act,  and  that  it  will  not  lie 
because  the  case  presents  a  moot  question  only."  After  disposing  of 
other  contentions,  the  Court  continuing,  says : 

'Neither  do  we  see  any  good  reason  for  saying  that  relief  should  not 
be  afforded  by  mandamus  because  the  duty  to  sprinkle  is  a  continuous 
one.  If  the  legal  duty  on  the  part  of  the  appellant  is  clear,  the  relator 
should  not  be  denied  an  appropriate  remedy  because  the  right  sought  to 
be  enforced  is  not  of  a  temporary  nature.  There  can  be  no  more  objec- 
tion to  a  court  of  law  granting  permanent  relief  by  mandamus  in  an 
appropriate  action  than  there  is  to  a  court  of  equity  granting  relief  in 
a  proper  case  by  a  mandatory  injunction.  That  mandamus  will  lie  to 
enforce  the  performance  of  a  continuous  legal  duty  has  been  decided  at 
least  by  inference  in  this  Court.  S,  v,  Janesville  St,  R,  Co,,  87  Wis., 
72.  Such  is  the  general  current  of  authority  elsewhere."  (Citing 
numerous  authorities.)  "The  contention  that  the  case  presents  only  a 
moot  question  we  do  not  take  seriously." 

See,  also,  Morrison  v,  Wrightson,  N.  J.,  22  L.  R.  A.,  p.  661.  To  the 
same  effect  is  the  decision  of  the  Supreme  Court  of  Colorado,  110  Pac, 
197,  in  the  case  of  Berkey  v.  Commissioners,  citing  City  of  Austin  v. 
Cahill,  99  Tex.,  172.  This  question  was  considered  by  the  Supreme 
Court  of  Massachusetts  in  Attorney-Oeneral  v,  Boston,  123  Mass.,  466. 
In  that  case  the  Court  says:  "Applications  for  writs  of  mandamus 
being  addressed  to  the  sound  judicial  discretion  of  the  court,  the  circum- 
stances of  each  case  must  be  considered  in  determining  whether  a  writ 
of  mandamtts  shall  be  granted;  and  the  court  will  not  grant  the  writ 
unless  satisfied  that  it  is  necessary  to  do  so  in  order  to  secure  fhe  execu- 
tion of  the  laws.  But  when  the  person  or  corporation  against  whom 
the  writ  is  demanded  has  clearly  manifested  a  determination  to  disobey 
the  laws,  the  court  is  not  obliged  to  wait  until  the  evil  is  done  before 
issuing  the  writ." 

The  case  of  Missouri  P.  &  R.  Co.  v,  Larahie  Flour  Mill  Co.,  53  TJ.  S. 
Law  Ed.,  p.  359,  involved  a  m^ndamu>s  proceeding  before  the  Supreme 
Court  of  Kansas,  compelling  the  railroad  company  to  transfer  cars  from 
another  railroad  company  without  discriminating  in  favor  of  other 
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concerns  who  were  being  similarly  served.  Mr.  Justice  Brewer,  deliver- 
ing the  opinion  of  the  Court,  says: 

'TVhile  no  one  can  be  compelled  to  engage  in  the  business  of  a  com- 
mon carrier,  yet  when  he  does  so  certain  duties  are  imposed  which  can 
be  enforced  by  mandamus  or  other  suitable  remedy.  The  Missouri 
Pacific  engaged  in  the  business  of  transferring  cars  from  the  Sante  Fe 
track  to  industries  located  at  Stafford,  and  continued  to  do  so  for  all 
parties  except  the  mill  company.  So  long  as  it  engaged  in  such  transfer 
it  was  bound  to  treat  all  industries  at  Stafford  alike,  and  could  not  refuse 
to  do  for  one  that  which  it  was  doing  for  others.  N^o  legislative  enact- 
ment, no  special  mandate  from  any  commission  or  advisory  board  was 
necessary,  for  the  duty  arose  from  the  fact  that  it  was  a  common  carrier. 
This  was  at  the  foundation  of  the  law  of  common  carriers.  Whenever 
one  engages  in  that  business  the  obligation  of  equal  services  to  all  arises, 
and  that  obligation,  irrespective  of  legislative  action  or  special  mandate, 
can  be  enforced  by  the  courts.  Indeed,  all  of  these  questions  are  dis- 
posed of  by  one  established  proposition,  and  that  is,  that  a  party  engag- 
ing in  the  business  of  a  common  carrier  is  bound  to  treat  all  shippers 
alike,  and  can  be  compelled  to  do  so  by  mandamus  or  other  proper  writ.'' 

From  a  careful  examination  of  the  authorities,  and  of  this  Court's 
rulings  in  the  past,  we  are  satisfied  that  the  defendant  power  company's 
contention  that  this  proceeding  should  be  construed  to  be  a  mandatory 
injunction  and  not  a  mandamus  is  untenable.  The  uniform  procedure 
and  practice  of  our  courts  has  recognized  the  writ  of  mandamus  as  the 
proper  and  appropriate  remedy  in  actions  of  this  character,  and  it 
makes  no  difference  that  the  duty  which  defendants  owe  the  plaintiff 
is  being  denied  today  or  unmistakably  proposed  to  be  denied  tomorrow. 
Aside  from  the  adjudicated  cases  and  the  procedure  of  our  courta  the 
defendant,  by  its  letter  of  8  January,  1920,  to  the  plaintiff  public-service 
company  precludes  it  from  controverting  the  fact  that  it  has  already 
denied  and  withdrawn  any  and  all  services  to  the  plaintiffs  as  a  publie- 
sen'ice  corporation.  It  clearly  asserts  that  the  current  which  it  is  now 
furnishing  may  be  cut  off  at  any  time,  and  that  it  is  only  furnished  as  a 
matter  of  accommodation,  and  not  in  the  performance  of  a  public  duty. 

Thus  it  clearly  appears  that  the  defendant  power  company,  while 
designating  1  January  next  as  the  time  at  which  it  will  sever  all  con- 
nections and  service  to  the  plaintiffs,  it  has  in  fact  asserted  its  present 
withdrawal  from  all  obligations  and  duties  owned  as  a  public-service 
company  to  the  plaintiff. 

The  current  which  is  now  being  furnished  is  not  furnished  as  a  matter 
of  right,  but  as  a  matter  of  accommodation.  This  we  hold  to  be  not 
only  a  denial  but  a  present  withdrawal  of  its  public-service  obligations 
to  the  plaintiff,  and  that  this  mandamus  proceeding  is  properly  instituted 
to  obtain  and  enforce  plaintiff's  rights. 

Affirmed. 
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Walker,  J.,  dissenting:  This  is  an  appeal  by  the  defendant  from 
the  order  of  his  Honor,  Judge  Ray,  refusing  to  remove  this  case  to  the 
United  States  District  Court  for  the  Western  District  of  North  Caro- 
lina. His  Honor  found,  as  stated  in  the  order,  that  the  petition  and 
bond  for  removal  were  in  due  form  and  in  every  respect  legally  sufficient, 
and  that  due  notice  of  the  petition  and  bond  had  been  given  the  plain- 
tiffs. The  sole  ground  upon  which  his  Honor  refused  to  grant  the 
petition  is  as  stated  in  the  order,  "That  the  complaint  filed  herein  by 
the  plaintiffs  states  a  case  in  which  a  writ  of  mandamus  may  properly 
issue  and  the  United  States  District  Court  has  therefore  no  original 
jurisdiction  of  such  a  case,  and  could  not  entertain  jurisdiction  of  the 
action  as  set  forth  in  the  complaint  by  its  removal  from  the  State  court, 
and  that,  therefore,  this  court  has  jurisdiction." 

The  action  of  the  plaintiffs  against  the  defendant  is  based  upon  two 
letters,  each  dated  8  January,  1920,  from  the  defendant  to  the  plaintiff, 
N'orth  Carolina  Public  Service  Company,,  which  appear  on  pages  24 
and  27  of  the  record,  and  in  which  the  defendant  notified  the  plaintiff, 
North  Carolina  Public  Service  Company,  that  after  1  January,  1921, 
it  would  discontinue  furnishing  electricity  to  said  N'orth  Carolina  Public 
Service  Company,  for  resale  at  Greensboro  and  High  Point,  offering  in 
the  meantime  to  let  the  public-service  company  have  electricity  at  cost, 
the  twelve  months  notice  being  given  in  order  to  afford  the  public-service 
company  ample  opportunity  to  equip  itself  in  order  to  provide  its  own 
supply  of  electricity. 

The  complaint  expressly  alleges  that  the  defendant  is  now  discharging 
its  public  duty,  as  the  same  is  alleged  by  the  plaintiffs  to  exist,  by  selling 
current  to  the  public-service  company  at  wholesale  for  the  benefit  of 
said  municipalities  and  their  citizens. 

The  object  and  a  purpose  of  the  action  is,  as  stated  in  the  complaint, 
to  prevent  the  defendant  from  cutting  off  and  discontinuing  service  to 
the  public-service  company  at  Greensboro  and  High  Point,  after  1  Janu- 
ary, 1921 ;  to  prevent  the  defendant  from  leaving  both  cities  in  darkness, 
and  to  prevent  the  stopping  of  the  street  car  service,  and  to  protect  the 
valuable  property  rights  which  the  two  cities  hold  under  existing  con- 
tracts, which  they  now  have  with  their  coplaintiff  for  lighting  their 
streets  and  other  places,  and  in  every  way  possible  to  protect  the  citizens 
against  loss  and  damages  from  such  an  action. 

The  grounds  upon  which  the  relief  sought  is  claimed  is  as  stated  in 
the  complaint,  that  if  the  defendant  power  company  is  permitted  to 
cut  off  its  current  and  discontinue  furnishing  the  same  to  the  public- 
service  company  for  the  operation  of  its  street  cars  and  for  lighting  the 
streets  of  Greensboro  and  High  Point  untold  and  irreparable  damage 
will  result  to  the  plaintiffs  and  the  inhabitants  of  said  cities,  and  paraly- 
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sis  of  business  will  follow.  The  relief  prayed  is  that  defendant  be  com- 
pelled to  continue  furnishing  electric  current  and  power  to  the  public- 
service  company  through  its  substations  at  Greensboro  and  High  Point 
for  the  purpose  of  operating  their  street  car  lines  in  both  cities,  and  for 
the  use  and  benefit  of  the  municipalities  and  the  citizens  thereof,  for 
light  and  power,  as  is  now  being  furnished. 

The  plaintiffs  contend  that  this  is  a  proceeding  for  a  writ  of  man- 
damns,  and  that,  the  United  States  District  Court  having  no  original 
jurisdiction  of  a  proceedings  for  a  writ  of  mandamus,  the  case  cannot 
be  removed  to  that  Court;  and,  as  will  appear  from  his  Honor's  order, 
it  was  upon  this  ground  alone  that  his  Honor  refused  to  remove  the  case 
to  the  United  States  District  Court. 

It  is  conceded  by  the  defendant  that  the  United  States  District  Court 
has  no  original  jurisdiction  of  a  proceeding  for  a  writ  of  mandamus,  and 
if  this  be  such  a  proceeding,  and  nothing  else,  the  order  refusing  to 
remove  the  case  was  properly  made,  and  this  appeal  must  fail. 

Bath  Ccmnty  v.  Amy,  13  Wall.,  244;  20  L.  Ed.,  539,  is  probably  the 
leading  case  holding  that  the  Federal  Courts  have  no  original  jurisdic- 
tion of  a  proceeding  for  a  writ  of  mxtndamus.  The  reason  of  the  ruling 
as  there  stated  by  Mr,  Justice  Strong  was,  that  mandamus  does  not  fairly 
come  within  the  words  of  the  Judiciary  Act  of  1789  (1  Stat,  at  Large, 
73),  conferring  jurisdiction  upon  the  Federal  Court,  which  are,  "All 
suits  of  a  civil  nature  at  common  law,  or  in  equity,"  etc.,  because  it  was 
not  at  common  law  a  private  remedy  to  enforce  simple  common-law 
rights  between  individuals,  but  was  a  high  prerogative  writ  issuing  in 
the  King's  name  only  from  the  Court  of  King's  Bench,  requiring  the 
performance  of  some  act  or  duty  which  it  had  previously  determined  to 
be  consonant  with  right  and  justice.  It  is  admitted  that  the  power  to 
issue  such  writs  was  given  by  sec.  14,  with  the  restriction  that  they 
should  be  necessary  to  the  exercise  of  the  jurisdiction  already  given. 
If  the  Federal  Courts  have  jurisdiction  to  issue  the  writ  of  mandamus, 
and  we  treat  this  case  as  an  application  for  the  same,  it  would  be  remov- 
able without  a  doubt,  and  this  would  necessarily  follow  from  the  plain- 
tiff's own  contention,  but  they  have  no  such  jurisdiction  (Rosenbaum 
V.  Bauer,  120  U.  S.,  450),  and,  if  they  had,  the  writ  could  not  issue  in  ft 
case  like  this  one,  as  we  will  see  hereafter,  when  there  is  no  present  or 
existing  failure  by  defendant  to  perform  its  duty  to  the  public,  or  to  the 
plaintiffs. 

The  action  of  the  plaintiffs  is  not  a  proceeding  for  a  writ  of  mxindamus 
but,  on  the  contrary,  is  a  suit  for  a  mandatory  injunction  to  compel 
the  defendant  to  continue  to  furnish  electricity  to  the  plaintiffs,  for  the 
purpose  stated  in  the  complaint,  and  being  such  a  suit,  the  United  States 
District  Court  clearly  has  jurisdiction  of  it,  and  his  Honor  erred  in 
refusing  to  grant  the  petition  to  remove. 
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Although  the  plaintiffs,  by  the  use  of  the  word  "mandamus/'  have 
sought  to  denominate  this  suit  a  proceeding  for  a  writ  of  mandamiis, 
yet  the  court  will  disregard  the  mere  name  by  which  the  plaintiffs  have 
undertaken  to  call  the  proceeding  and  look  at  its  real  nature,  as  dis- 
closed by  the  facts  alleged,  the  object  sought  to  be  attained,  and  the 
relief  actually  prayed,  and  when  this  is  done,  it  clearly  appears,  upon 
the  face  of  the  complaint,  that  it  is  not  a  proceeding  for  a  writ  of 
mandamiLS,  but  a  suit  for  a  mandatory  injunction.  MandamAis  is  a 
remedial  writ  at  law,  and,  in  order  for  it  to  lie,  there  must  have  been  an 
actual  default  on  the  part  of  the  defendant,  and  it  will  never  be  granted 
in  anticipation  of  an  omission  of  duty;  wherein  lies  the  distinction 
between  it  and  an  injunction,  which  is  a  preventive  remedy  in  equity, 
usually  invoked  to  prevent  threatened  injury  or  omission  of  duty.  So 
far  from  the  complaint  in  this  case  showing  that  the  defendant  has  been 
guilty  of  any  actual  default  or  present  omission  of  duty,  it  is  expressly 
alleged  (bottom  of  page  16  and  top  of  page  17  of  the  record)  that  the 
defendant  is  now  discharging  its  public  duty  (the  duty  alleged  by  the 
plaintiffs  to  be  due  them,  and  the  future  neglect  of  which  they  seek  to 
prevent)  by  selling  current  to  the  public-service  company  at  wholesale 
for  the  use  and  benefit  of  the  said  municipalities  and  their  citizens,  and 
to  their  satisfaction;  and  the  purpose  and  object  of  the  action  is,  as 
stated  in  paragraphs  31  and  33  of  the  complaint^  to  prevent  the  defend- 
ant from  discontinuing  the  furnishing  of  electricity  to  the  plaintiffs, 
which  it  is  alleged  would  result  in  untold  and  irreparable  damage.  The 
prayer  of  the  complaint  is  to  compel  the  defendant  to  continue  to  furnish 
such  electricity  as  is  now  being  furnished.  The  defendant  does  not 
contend  that  the  action  of  the  plaintiffs  should  be  dismissed  simply 
because  they  have  used  the  wrong  name  to  describe  their  remedy,  nor 
does  the  position  of  the  defendant  involve  any  such  result;  but  the  de- 
fendant does  contend  that  the  court  must  look  at  the  facts  alleged,  the 
object  sought  to  be  attained,  and  the  actual  relief  prayed  in  order  to 
ascertain  the  real  character  of  the  action,  and  having  ascertained  its 
real  character,  must  treat  it  accordingly.  The  defendant  contends  that 
the  jurisdiction  of  courts  of  equity  to  enforce  the  performance  of  their 
public  duties  by  public-service  corporations,  through  the  medium  of  a 
mandatory  injunction,  is  well  recognized,  and  that  where  there  has  been 
no  actual  default  in  the  performance  of  such  public  duties,  but  only  a 
threatened  omission  of  the  duty,  mandatory  injunction  is  the  only  avail- 
able remedy,  and  that  the  Federal  Courts  have  repeatedly  exercised 
original  jurisdiction  of  such  actions  as  the  one  here  presented.  If  the 
real  nature  of  the  action  is  equitable,  i,  e,,  one  for  a  mandatory  injunc- 
tion instead  of  a  proceeding  for  a  writ  of  mandamus,  as  the  distinction 
is  recognized  at  common  law,  in  the  light  of  which  distinction  the  terms 
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of  the  acts  of  Congress  conferring  jurisdiction  on  the  Federal  Courts 
must  be  construed,  then  even  conceding  that  the  State  Court  might, 
under  the  code  of  practice  prevailing  in  the  State,  award  the  plaintiff 
the  relief  sought  in  this  action  in  a  proceeding  which  the  State  Court 
would  permit  to  be  brought  and  described  as  a  proceeding  for  a  writ  of 
mandamus,  the  Federal  Court  cannot,  upon  this  ground,  or  for  this 
reason,  be  deprived  of  its  jurisdiction  of  the  action,  if  jurisdiction  in 
fact  exists  under  the  acts  of  Congress,  because  the  real  issue  presented 
upon  this  appeal  is  not  w^hat  relief  the  State  Court  will  grant  in  a  pro- 
ceeding brought  or  permitted,  under  the  State  practice,  and  described 
as  a  mandamus,  but  whether  the  Federal  Court  has  jurisdiction  of  the 
action  presented  by  the  complaint  of  the  plaintiffs ;  since,  if  the  Federal 
Court  in  fact  has  jurisdiction  of  the  action,  the  State  is  powerless,  either 
through  its  Courts  or  by  legislation,  in  any  way  or  to  any  extent  to 
limit,  restrict,  or  abridge  the  jurisdiction  of  the  Federal  Courts,  as 
conferred  by  the  acts  of  Congress.  It  being  admitted  that  this  case  has 
been  duly  docketed  in  the  Federal  Court,  and  is  now  pending  there, 
comity  between  the  two  Courts  suggests  that  this  Court  reverse  the 
order  of  his  Honor,  Judge  Ray,  and  leave  the  question  here  presented 
to  be  determined  by  the  Federal  Court  upon  a  motion  to  remand,  espe- 
cially since  the  only  question  presented  is  the  Federal  one,  as  to  whether 
the  Federal  Court  has  jurisdiction  of  this  action,  which  is  a  question 
primarily  and  peculiarly  proper  to  be  determined  by  the  Federal  Court 
rather  than  by  this  Court.  But  we  do  not  mean  to  intimate  that  the 
State  Court  should  relinquish  its  possession  of  the  cause  unless  it  deter- 
mines first  that  a  removal  cause  is  presented  in  the  petition,  and  the 
suggestion  just  made  is  based  upon  our  clear  conviction  that  such  a  case 
is  stated  by  the  defendant.  But  treating  this  as  an  application  for  a 
mandamus,  for  the  sake  of  the  argument,  we  will  pursue  the  discussion 
under  that  head  a  little  further.  Mandamus  will  not  lie  unless  there 
has  been  an  actual  default  on  the  part  of  the  defendant,  nor  will  it  ever 
be  granted  in  anticipation  of  an  omission  of  duty.  This  proposition 
of  law  is  based  upon  a  fundamental  distinction  between  law  and  equity 
jurisprudence,  and  is  uniformly  recognized  and  applied.  As  this  prin- 
ciple is  so  important  in  these  cases  to  be  clearly  understood  and  estab- 
lished as  a  determinative  one,  we  may  be  indulged  to  quote  from  the 
highest  authorities  at  some  length.  In  High's  Extraordinary  L^al 
Remedies,  sec.  6 :  "A  comparison  of  the  writ  of  mandamus,  as  now  used 
both  in  England  and  America,  with  the  writ  of  injunction,  discloses 
certain  striking  points  of  resemblance  as  well  as  of  divergence  in  the 
two  writs.  Both  are  extraordinary  remedies,  the  one  the  principal 
extraordinary  remedy  of  courts  of  equity,  the  other  of  courts  of  law,  and 
both  are  granted  only  in  extraordinary  cases,  where  otherwise  these 
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courts  would  be  powerless  to  administer  relief.  Both,  too,  are  dependent 
to  a  certain  extent  upon  the  exercise  of  a  wise  judicial  discretion,  and 
not  grantable  as  of  absolute  right  in  all  cases.  It  is  only  when  we  come 
to  consider  the  object  and  purpose  of  the  two  writs  that  the  most  strik- 
ing points  of  divergence  are  presented.  An  injunction  is  essentially  a 
preventive  remedy,  mandamus  a  remedial  one.  The  former  is  usually 
employed  to  prevent  future  injury,  the  latter  to  redress  past  grievances. 
The  functions  of  an  injunction  are  to  restrain  motion  and  to  enforce 
inaction,  those  of  a  mandamus  to  set  in  motion  and  compel  action.  In 
this  sense  an  injunction  may  be  regarded  as  a  conservative  remedy, 
mandamus  as  an  active  one.  The  former  preserves  matters  in  status  quo, 
while  the  very  object  of  the  latter  is  to  change  the  status  of  affairs  and 
to  substitute  action  for  inactivity.  The  one  is  therefore  a  positive  or 
remedial  process,  the  other  a  negative  or  preventive  one." 

In  Tapping  on  Mandamus,  marginal  page  10,  it  is  said:  "A  mun- 
damus  will  not  be  granted  in  anticipation  of  a  defect  of  duty  or  error  of 
conduct." 

In  Spelling  on  Injunctions  and  Other  Extraordinary  Remedies,  sec. 
1385:  ''Mandamus  cannot  be  given  effect  prospectively.  A  relator  is 
not  entitled  to  the  writ  unless  he  can  show  a  legal  duty  then  due  at  the 
hands  of  the  respondent ;  and  until  the  time  arrives  when  the  duty  should 
be  performed,  no  threats  or  predetermination  not  to  perform  it  can  take 
the  place  of  such  default.  The  law  does  not  contemplate  such  a  degree 
of  diligence  as  the  performance  of  a  duty  not  yet  due.  The  general 
rule  is  that  the  writ  will  not  be  granted  in  anticipation  of  a  supposed 
omission  of  duty,  however  strong  the  presumption  may  be  that  the  person 
sought  to  be  coerced  by  the  writ  will  refuse  performance  at  the  proper 
time.  An  important  reason  for  refusing  the  writ  in  such  cases  is  that, 
until  the  duty  is  due,  no  practical  question  can  be  presented  to  the  court, 
but  simply  a  supposed  case."  In  Ex  parte  Cutting,  94  U.  S.,  p.  14, 
Chief  Justice  Waite  said :  "The  office  of  a  mandamus  is  to  compel  the 
performance  of  a  plain  and  positive  duty.  It  is  issued  upon  the  applica- 
tion of  one  who  has  a  clear  right  to  demand  such  performance,  and  who 
has  no  other  adequate  remedy.  It  is  never  granted  in  anticipation  of 
an  omission  of  duty,  but  only  after  actual  default." 

In  Board  of  Liquidation  v,  McComb,  92  IT.  S.,  531,  Mr,  Justice 
Bradley  very  clearly  stated  the  distinction  between  a  mandamus  and  an 
injunction,  as  follows:  "It  has  been  well  settled  that  when  an  official 
duty,  requiring  no  exercise  of  discretion,  is  to  be  performed,  and  per- 
formance is  refused,  any  person  who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to  compel  its  performance;  and 
when  such  a  duty  is  threatened  to  be  violated  by  some  positive  official 
act,  any  person  who  will  sustain  personal  injury  thereby  for  which 
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adequate  compensation  cannot  be  had  at  law,  may  have  an  injunction 
to  prevent  it.  In  such  cases  the  writs  of  mandamus  and  injunction  are 
somewhat  correlative  to  each  other." 

In  the  case  cited  the  action  was  brought  in  the  Circuit  Court  of  the 
United  States  for  a  perpetual  injunction  to  restrain  the  Board  of  Liqui- 
dation of  the  State  of  Louisiana  from  using  the  bonds,  known  as  con- 
solidated bonds  of  the  State,  for  the  liquidation  of  certain  debts  claimed 
to  be  due  from  the  State  to  the  Louisiana  Levee  Company,  or  from 
using  any  other  State  bonds  in  payment  of  said  pretended  debt,  and  the 
jurisdiction  of  the  Circuit  Court  over  the  action  was  sustained.  In 
Lyon  V,  Comrs,,  120  N".  C,  243,  it  is  said :  ''MandamAis  is  a  proceeding 
to  compel  a  defendant  to  perform  a  duty  which  is  owing  to  the  plaintiff, 
and  can  be  maintained  only  on  the  ground  that  the  relator  has  a  present 
clear,  legal  right  to  the  thing  claimed,  and  that  it  is  a  duty  of  the  de- 
fendants to  render  it  to  him.     Brown  v.  Turner,  70  N.  C,  93." 

In  Scott  V,  Singleton,  171  Ky.,  117;  188  S.  W.,  302,  the  Court  held: 
"Mandatory  injunction  is  the  only  available  and  proper  remedy  for  re- 
quiring the  county  clerk  to  prepare  for  a  municipal  primary  election, 
the  duty  not  devolving  on  him  under  Ky.  St.,  sec.  3235-c,  subsec.  6,  till 
ten  days  before  the  election,  WAindamus  not  being  grantable  in  anticipa- 
tion of  an  omission  of  duty,  hut  only  after  actual  default."  The  Court 
then  advances  conclusive  reasons  why  the  contention  of  the  defendant 
there,  and  the  plaintiff  here,  should  not  prevail. 

In  Board  of  Education  v.  Hunter,  Treasurer,  87  N".  W.,  p.  485,  the 
proceeding  was  a  mandamms  to  compel  the  city  treasurer  to  set  aside 
school  taxes  immediately  after  paying  the  city  tax  and  before  setting 
aside  any  sums  for  other  purposes.  In  denying  the  relief  prayed,  be- 
cause there  had  been  no  actual  default  on  the  part  of  defendant,  the 
Supreme  Court  of  Wisconsin,  through  Mr,  Justice  Winslow,  said :  "The 
general  principle  is  frequently  stated  that  mandamAis  will  not  lie  to 
compel  performance  of  an  act  by  a  public  officer  unless  the  act  be  due, 
that  is  actually  due  from  the  officer  at  the  time  of  the  application. 
Until  the  time  arrives  when  the  duty  should  be  performed,  there  is  no 
default  of  duty;  and  mere  threats  not  to  perform  the  duty  vsdll  not  take 
the  place  of  default.  The  writ  is  not  granted  to  take  effect  prospectively. 
Spell.  Extr.  Remedies,  sec.  1385;  High,  Extra.  Rem.  (3  ed.),  sees.  12, 
36;  Tapp.,  Mand.,  p.  10;  Wood  Mand.  (2  ed.),  p.  51;  14  Am.  and  Eng. 
Law  (1  ed.),  p.  105." 

This  so  clearly  and  emphatically  conforms  to  what  seems  to  be  the 
universal  rule,  as  we  have  stated  it,  that  it  would  add  nothing  to  the 
strength  of  our  position  should  we  continue  to  quote  from  many  other 
decisions  of  Federal  and  State  Courts.  We  will  therefore  content  our- 
selves with  merely  citing  some  of  the  authorities  upon  this  feature  of  the 
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case.  R,  R.  v.  Thompson,  55  Texas  Civil  Appeals;  118  S.  W.,  618; 
N(yrthwestem  Warehouse  Co,  v,  0.  R,  &  Nav.  Co.,  32' Wash.,  218;  High 
on  Extra.  Legal  Remedies  (3  ed.),  sec.  12,  where  many  cases  are  col- 
lected. They  are  all  to  the  effect  that  no  person  can  be  compelled  by 
mandamus  to  render  a  particular  service  till  he  had  been  given  at  least 
an  opportunity  to  perform  it,  nor  can  another  claim  that  he  has  been 
deprived  of  a  service  till  he  has  placed  himself  in  a  situation  to  make 
an  immediate  demand  for  its  performance.  The  writ  will  not  issue  to 
protect  an  anticipated  omission  of  duty,  but  it  must  appear  that  there 
has  been  actual  default  of  a  clear  legal  duty  then  due  at  the  hands  of 
the  party  against  whom  the  relief  is  sought.  The  complaint  in  the  case 
shows  that  there  has  been  no  actual  default  on  the  part  of  the  defendant, 
but  there  is  only  the  statement  that  the  defendant  will,  after  1  January, 
1921,  discontinue  furnishing  electricity  to  the  plaintiffs,  and  the  plain- 
tiffs' action  is,  therefore,  in  fact  and  effect,  a  suit  for  mandatory  injunc- 
tion to  compel  defendant  to  continue  to  furnish  theni  electricity  after 
1  January,  1921,  and  not  a  proceeding  for  a  writ  of  mandamus.  We 
have  already  referred  to  the  all^ations  of  the  plaintiffs*  complaint, 
which  shows  the  above  stated  proposition  to  be  true.  After  setting  forth 
the  prior  negotiations  and  dealings  between  the  parties,  it  is  alleged  in 
paragraph  24  of  the  complaint  (bottom  of  page  16  and  top  of  page  17 
of  the  record)  that,  "It  (the  defendant)  is  now  discharging  this  public 
duty  (the  public  duty  claimed  by  the  plaintiffs  to  be  owing  to  them  by 
the  defendant,  and  for  the  continued  performance  of  which  this  action 
is  brought)  by  selling  current  to  the  public-service  company  at  wholesale, 
for  the  use  and  benefit  of  said  municipalities  and  their  citizens  to  their 
satisfaction."  The  prayer  for  relief  is  "to  compel  it  (the  defendant)  to 
continue  to  furnish  electric  current  and  power  to  the  public-service 
company,  through  its  substations  at  Greensboro  and  High  Point,  to 
operate  the  street  car  lines  in  both  said  cities,  and  for  the  use  and  benefit 
of  the  municipalities  and  the  citizens  thereof,  for  light  and  power  as  is 
now  being  furnished."  Thus  it  clearly  appears  from  the  complaint 
that  there  has  been  no  actual  default  on  the  part  of  the  defendant,  and 
the  entire  action  of  the  plaintiffs  is  predicated  solely  upon  the  avowed 
purpose  of  the  defendant  to  discontinue  furnishing  electricity  to  the 
plaintiffs  as  it  is  now  furnishing  same,  after  1  January,  1921,  and  the 
object  of  the  action  is  to  prevent  the  defendant  from  putting  its  purpose 
to  discontinue  service  into  effect.  The  complaint,  therefore,  clearly 
shows  that  the  action  of  the  plaintiffs  is  essentially  one  for  an  injunction. 
The  object  of  the  action  is  stated  in  paragraph  31  as  follows:  "To 
prevent  the  defendant  from  putting  both  cities  in  darkness,  and  to  pre- 
vent the  stopping  of  the  street  car  service  and  to  protect  the  valuable 
property  rights  which  the  two  cities  hold  under  existing  contracts,  which 
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they  have  now  with  their  coplaintiff,  for  lighting  their  streets  and  other 
service,  and  in  every  way  possible  to  protect  the  citizens  against  loss 
and  damage  by  such  an  act."     In  paragraph  33  of  the  complaint  the 
grounds  upon  which  an  injunction  is  asked  are  stated  as  follows :     "That 
if  the  defendant  power  company  is  permitted  to  cut  off  its  current  and 
discontinue  furnishing  same  to  the  public-service  company  to  operate 
its  street  cars  and  to  light  the  streets  of  Greensboro  and  High  Point, 
and  to  furnish  the  citizens  thereof  with  light  and  power,  untold  and 
irreparable  damage  will  result  to  the  plaintiffs  and  the  citizens  of  said 
cities,  and  stagnation  of  business  will  follow."     The  plaintiffs  forgot 
that  "untold  and  irreparable  damage"  is  the  favorite  reason  in  equity 
for  granting  injunctive  relief.     The  calling  of  the  remedy  they  seek  a 
'^mandamus''  does  not  make  it  so.     It  is  what  in  law  it  really  is  that 
determines  its  nature,  nor  does  the  expression  finally  used  by  plaintiffs, 
when  they  pray  for  a  mandamus,  namely,  ^Hjut  for  no  other  relief," 
change  the  result.     It  is  not  the  form  but  the  substance  of  the  relief 
that  controls.     Under  our  procedure  the  courts  grant  that  relief  to  which 
the  plaintiff  entitles  himself  by  the  allegations  of  his  complaint,  and  not 
by  the  form  of  his  prayer.     If  he  mistakes  his  remedy  or  relief,  the 
courts  will  give  him  appropriate  relief  notwithstanding.     Many  of  our 
cases  support  this  proposition,  but  Knight  v,  HoughtalUng,  85  N.  C,  17, 
especially  at  34,  leads  in  the  long  array  of  cases,  where  Chief  Justice 
Ruffin,  who  delivered  the  opinion  for  the  Court,  said:     ^HiVe  have  not 
failed  to  observe  that  the  answer  of  the  defendant  contains  but  a  single 
prayer  for  relief,  and  that  for  a  rescission  of  their  contract.     But  we 
understand  that,  under  the  Code  system,  the  demand  for  relief  is  made 
wholly  immaterial,  and  that  it  is  the  case  made  by  the  pleadings  and 
the  facts  proved,  and  not  the  prayer  of  the  party,  which  determines  the 
measure  of  relief  to  be  administered,  the  only  restriction  being  that  the 
relief  given  must  not  be  inconsistent  with  the  pleadings  and  proof.    In 
other  words,  the  Code  has  adopted  the  old  equity  practice  when  granting 
relief  under  a  general  prayer,  except  that  now  no  general  prayer  need  be 
expressed  in  the  pleadings,  but  is  always  implied."     The  case  of  Whit- 
field V,  Cates,  59  N.  C,  136,  furnishes  an  instance  where  a  plaintiff, 
though  he  failed  as  to  his  principal  equity,  was  allowed  to  avail  himself 
of  a  secondary  equity  not  inconsistent  with  the  allegations  in  his  bill 
and  the  proofs  in  the  cause.     Numerous  citations  of    Knight  v.  Hough- 
tailing,  supra,  will  be  found  in  the  annotated  edition  of  85  N".  C,  17, 
and  among  them  are  the  following:     Voorhees  v.  Porter,  134  N.  C,  591; 
Staton  V.  Webb,  137  N.  C,  42;  Bradburn  v.  Roberts,  148  N.  C,  218; 
Councill  V.  Bailey,  154  N".  C,  57,  and  60;  Silk  Co,  v.  Spinning  Co., 
ib,,  422,  and  more  recently,  Bryan  v,  Canady,  169  N.  C,   579.    In 
Bradburn  v,  Roberts,  supra,  the  Court  said:     "Under  our  Code  system 
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it  is  not  required  that  a  party  should  be  confined  to  the  specific  relief 
wMeh  he  demands.  Knight  v,  Houghtalling,  85  N.  C,  17.  In  Voorhees 
V.  Porter,  134  W.  C,  at  p.  595,  this  Court  said :  ^e  hear  the  case  upon 
the  facts  alleged  in  the  pleadings,  and  if  the  plaintiffs  have  set  forth  in 
tteir  complaint  such  facts  as  entitle  them  to  relief  they  will  not  be 
restricted  to  the  relief  demanded  in  their  prayer  for  judgment,  but  may 
have  any  additional  and  different  relief  which  is  not  inconsistent  with 
the  facts  so  alleged  in  their  complaint,  it  being  the  pleadings  and  the 
facts  proved  which  determine  the  measure  of  relief  to  be  administered.' 
And  at  page  597  it  is  said :  *We  find  it  to  be  well  settled  by  the  decisions 
of  this  Court  that  if  the  plaintiff  in  his  complaint  states  facts  sufficient 
to  entitle  him  to  any  relief,  this  Court  will  grant  it,  though  there  may  be 
no  formal  prayer  corresponding  with  the  allegations,  and  even  though 
relief  of  another  kind  may  be  demanded.'  Knight  v,  Houghtalling, 
»upra;  GiUam  v.  Ins,  Co,,  121  'N,  C,  369."  In  the  case  last  cited, 
Clark, ./.,  for  the  Court,  says :  "Under  the  Code,  the  demand  for  relief 
is  immaterial,  and  the  Court  will  give  any  judgment  justified  by  the 
pleadings  and  proof,"  citing  numerous  cases.  Clark's  Code  (3  ed.), 
p.  584,  and  notes  to  section  425.  But  this  substantially  is  but  the  equity 
rule,  as  shown  in  Bradhurn  v,  Roberts,  supra;  Councill  v,  Bailey,  supra, 
and  Kansas  v,  Colorado,  85  TJ.  S.,  145 ;  Jones  v.  Van  Doren,  130  TJ.  S., 
692;  Daniels  Ch.  Pr.  (4  Am.  Ed.),  380;  English  v,  Foxall,  3  Peters 
(TJ.  S.),  595;  Texas  v.  White.  10  Wall.,  68;  Stevens  v.  Cladding,  58 
U.  S.  (17  How.),  at  p.  455.  It  has  been  suggested  at  this  stage  of  the 
argument  that  defendant  does  not  demur  or  move  to  dismiss  plaintiffs' 
action  because  it  desires  the  case  to  be  heard  upon  its  merits,  as  soon  as 
possible,  as  it  affects  not  only  private  but  public  interests,  and  it  is  further 
asserted  that,  by  proper  application  in  the  TJnited  States  District  Court, 
where  the  record  of  this  case  has  been  duly  certified,  filed,  and  docketed, 
the  defendant  can,  by  proper  application  to  the  Federal  Court,  have  an 
injunction  to  protect  its  rights  until  a  final  adjudication  of  the  cause, 
but  it  seems  it  has  resorted  to  no  such  proceeding,  and  we  do  not  consider 
it,  as  it  is  not  before  us. 

We  now  proceed,  in  the  full  development  of  the  argument,  to  consider 
as  next  in  order  the  proposition  that  the  courts  of  equity  have  jurisdic- 
tion to  enforce  performance  of  the  duties  of  public-service  corporations, 
by  means  of  mandatory  injunctions,  and  where  there  has  been  no  actual 
default,  but  only  a  threatened  omission  of  duty,  mandatory  injunction 
is  the  only  available  remedy  and,  under  this  head  of  equity  jurisdiction, 
the  Federal  Courts  of  equity  have  repeatedly  exercised  jurisdiction  of 
suits  of  the  character  here  presented.  The  Federal  Judicial  Code  of 
1911,  sec.  24,  confers  jurisdiction  upon  the  District  Courts,  as  follows: 
"The  District  Courts  shall  have  original  jurisdiction     ...     of  all 
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suits  of  a  civil  nature  at  common  law  or  in  equity  .  .  .  where  the 
matter  in  controversy  exceeds,  exclusive  of  interest  and  cost,  the  sum  or 
value  of  three  thousand  dollars  ($3,000),  and  .  .  .  hetween  citizens 
of  different  States."  It  has  heen  repeatedly  held  that  the  statute  confers 
original  jurisdiction  upon  the  Federal  Courts  of  suits,  identical  in 
character  with  the  one  here  presented,  and  this  being  true,  it  clearly 
follows  that  his  Honor  was  in  error  in  refusing  to  order  the  removal  of 
this  case  to  the  Federal  Court.  The  sole  ground  upon  which  his  Honor 
refused  to  remove  the  case  is  as  stated  in  the  order,  "that  the  United 
States  District  Court,  therefore,  has  no  original  jurisdiction  of  such  a 
case,  and  could  not  entertain  jurisdiction  of  the  action  as  set  forth  in 
the  complaint."  In  other  words,  his  Honor  held  that  it  would  be  futile 
to  remove  the  case  to  the  Federal  Court,  because  if  removed  there  would 
be  nothing  for  the  Federal  Court  to  do  but  to  remand  it  to  the  State 
Court  for  want  of  jurisdiction.  We  repeat,  therefore,  that  the  crux  of 
the  case  is  whether  under  the  acts  of  Congress  the  Federal  Court  has 
original  jurisdiction  of  the  action  presented  by  the  complaint  of  the 
plaintiffs;  and  we  submit  that  the  following  authorities  show  beyond  a 
shadow  of  doubt  that  the  Federal  Court  has  such  jurisdiction. 

In  Ex  parte  Lennon,  166  U.  S.,  549 ;  41  L.  Ed.,  1110,  suit  was  brought 
by  the  Toledo,  etc.,  Railway  Company  against  the  Ann  Arbor  Central 
Railroad  Company,  and  other  companies,  to  enjoin  the  defendants  from 
discontinuing  the  interchange  of  traffic  and  freight  with  the  plaintiff 
railway  company,  as  the  same  had  theretofore  been  interchanged,  the 
defendant  companies  having  threatened  to  discontinue  such  interchang- 
ing. Upon  the  question  of  jurisdiction,  the  case  is  on  all  fours  with 
the  case  presented  upon  this  appeal.  The  case  cited  was  to  prevent  the 
discontinuance  of  the  interchange  of  freight  and  traffic.  The  case  at 
bar  is  to  prevent  the  discontinuance  of  the  interchange  of  electricity. 

The  question  of  the  original  jurisdiction  of  the  Circuit  Court  over  the 
case  was  presented  to  the  Supreme  Court  of  the  United  States  upon  a 
petition  to  relieve  Lennon  from  custody  for  contempt  in  disobeying  the 
injunction  which  the  Circuit  Court  had  granted.  In  sustaining  the 
original  jurisdiction  of  the  Circuit  Court,  the  Supreme  Court  of  the 
United  States  said :  "There  could  be  no  doubt  of  the  power  of  the  Court 
to  grant  this  injunction,  which  bore  solely  upon  the  relations  of  the 
railway  companies  to  each  other.  It  was  allied  in  the  bill  to  have  been 
a  part  of  the  regular  business  of  the  defendant  roads  to  interchange 
traffic  with  the  Ann  Arbor  road,  and  the  injunction  was  sought  to  pre- 
vent an  arbitrary  discontinuance  of  this  custom.  Perhaps,  to  a  certain 
extent,  the  injunction  may  be  termed  mandatory,  although  its  object 
was  to  continue  the  existing  state  of  things,  and  to  prevent  an  arbitrary 
breaking  off  of  the  current  business  connections  between  the  roads.    But 
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it  was  clearly  not  beyond  the  power  of  a  court  of  equity,  which  is  not 
always  limited  to  the  restraint  of  a  contemplated  or  threatened  action, 
but  may  even  require  affirmative  action,  where  the  circumstances  of  a 
case  demand  it,  citing  Robinson  v,  Bryan,  1  Bro.  C.  C,  587;  Harvey 
V,  Smith,  1  Kay  &  J.,  389 ;  Beadel  v.  Perry,  L.  R.,  3  Eq.,  465 ;  Witecar 
r.  Mechenor,  37  IN".  J.  Eq.,  60 ;  Brooms  v.  New  York  &  N.  J.  Teleph, 
Co.,  42  ISr.  J.  Eq.,  141." 

nines  V.  Heneghan  (C.  C.  A.,  4th  Circuit),  recently  decided  by  the 
Circuit  Court  of  Appeals  of  this  circuit,  and  reported  in  the  advance 
sheets  of  the  Federal  Reporter  for  9  September,  1920,  which  has  become 
available  since  the  decision  of  Judge  Ray,  is  also  upon  the  question  of 
jurisdiction,  closely  analogous  to  the  case  at  bar.  The  nature  of  the 
case  will  appear  from  the  following  quotation  from  Judge  Pritchard's 
opinion :  "This  suit  was  instituted  in  the  District  Court  of  the  United 
States  for  the  iN'orthem  District  of  West  Virginia.  It  arose  upon  a 
bill  in  equity  by  Henegan  &  Hanlon,  appellees,  to  restrain  the  threatened 
action  of  Walker  D.  Hines,  Director  General  of  Railroads,  and  the 
Baltimore  &  Ohio  Railroad  Company,  to  discontinue  service  to  and  from 
the  siding  at  the  plant  of  Henegan  &  Hanlon  at  Cornwallis,  West  Vir- 
ginia.'^ The  Court  held  that  it  clearly  had  jurisdiction  of  the  suit,  and 
the  injunction  sought  was  granted,  subject  to  certain  limitations. 

In  Coe  V.  L.  &  N.  Railroad  Co.,  3  Federal  Reporter,  p.  775,  the  de- 
fendant railroad  company  had  notified  the  complainant  that  after  a 
date  named  it  would  discontinue  the  delivery  of  livestock  at  the  com- 
plainant's stockyard  in  Nashville,  and  the  suit  was  a  bill  in  equity  by 
complainant  to  restrain  this  threatened  action  on  the  part  of  the  defend- 
ant The  jurisdiction  of  the  Court  to  grant  the  injunction  was  sustained 
and  the  opinion  of  the  Court  is  in  part  as  follows:  But  defendant, 
protesting  that  the  proposed  discrimination  in  favor  of  the  Union  Stock- 
yard Company,  if  executed,  constitutes  no  wrong  of  which  complainants 
ought  justly  to  complain,  contends:  First,  that  complainants,  even 
supposing  the  law  to  be  otherwise,  have  an  adequate  remedy  at  law,  and 
therefore  cannot  have  any  relief  from  a  court  of  chancery;  and  second, 
that  if  a  chancery  court  may  entertain  jurisdiction,  no  relief  in  the 
nature  of  a  mandatory  order  to  compel  defendant  to  continue  accommo- 
dations to  the  complainants  ought  to  be  made  until  the  final  hearing. 
If  such  is  the  law  it  must  be  so  administered.  But  we  do  not  concur 
in  this  interpretation  of  the  adjudications.  Those  cited  in  argument 
are  not,  we  think,  applicable  to  the  facts  of  this  case.  It  was  there  said, 
in  the  opinion  of  the  Court,  that  there  was  no  adequate  remedy  at  law, 
and  to  avoid  a  multiplicity  of  suits  for  damage,  which  might  be  ruinous 
to  the  plaintiff,  the  Federal  Court,  on  its  equity  side,  would  proceed 
by  mandatory  injunction  to  award  the  proper  relief.     It  also  fully 
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answered  the  contention  that  the  injunction,  in  its  mandatory  form, 
should  not  issue  until  the  final  hearing  by  saying:  "One  other  point 
remains  to  be  noticed.  Ought  a  mandatory  order  to  issue  upon  this 
preliminary  application?  Certainly  not,  unless  the  urgency  of  the  case 
demand  it,  and  the  right  of  the  parties  are  free  from  reasonable  doubt. 
The  duty  which  the  complainants  seek  by  this  suit  to  enforce  is  one 
imposed  and  defined  by  law — a  duty  of  which  the  Court  has  judicial 
knowledge.  The  injunction  compelling  its  performance,  pending  the 
controversy,  can  do  defendant  no  harm;  whereas  a  suspension  of  accom- 
modations would  work  inevitable  and  irreparable  mischief  to  complain- 
ants. The  injunction  prayed  for  will,  therefore,  be  issued.''  We  think 
the  Coe  case  is  closely  analogous  to  the  one  at  bar,  and  seems  to  be 
decisive  of  it. 

The  ''Express  cases"  117  TJ.  S.,  p.  1;  29  L.  Ed.,  791,  which  is  prob- 
ably the  most  famous  litigation  of  the  character  presented  by  this  action, 
arose  upon  a  bill  in  equity  by  the  express  companies  against  the  railroad 
companies,  filed  in  the  Federal  Court,  to  restrain  the  railroad  companies 
from  discontinuing  service  to  the  express  companies.  Chief  Justice 
Waiters  opinion  opens  with  a  description  of  the  case,  as  follows :  "These 
suits  present  substantially  the  same  questions,  and  may  be  considered 
together.  They  were  each  brought  by  an  express  company  against  a 
railway  company  to  restrain  the  railway  company  from  interfering  with 
or  disturbing  in  any  manner  the  facilities  theretofore  afforded  the 
express  company  for  doing  its  business  on  the  railway  of  the  railway 
company.''  The  Court  disapproved  the  bills  on  their  merits  (or  rather 
their  demerits),  but  never  for  a  moment  questioned  the  jurisdiction  of 
the  Court  to  grant  the  relief  prayed,  if  it  could  be  founded  on  any 
recognized  equity.  It  ruled  that  without  a  statute,  or  a  contract  to  that 
effect,  the  express  companies  could  not  demand  of  the  railroad  companies 
the  facilities  for  carrying  their  packages  on  the  latter's  cars.  Xeither 
the  Chief  Jiistice  nor  the  dissenting  Justi-ces  {Miller  and  Field)  ever 
suggested  a  want  of  jurisdiction,  and  the  Chief  Justice,  at  page  27, 
virtually  conceded  the  same. 

If,  as  contended,  the  real  nature  of  this  action  is  equitable,  i,  e,,  one 
for  mandatory  injunction  instead  of  a  proceeding  for  a  writ  of  maru- 
damus,  as  the  distinction  was  recognized  at  common  law,  in  the  light  of 
which  the  terms  of  the  acts  of  Congress  conferring  jurisdiction  upon  the 
Federal  Courts  must  be  construed,  then  even  conceding  that  the  State 
Court  might,  under  the  State  practice,  disregard  the  distinction  between 
a  mandamus  and  a  mandatory  injunction  and  award  the  plaintiffs  the 
relief  sought  in  an  action  in  the  form  of,  or  described  as  mandamus,  the 
Federal  Court  cannot,  for  this  reason  or  upon  this  ground,  be  deprived 
of  jurisdiction  of  this  action,  if  in  fact  jurisdiction  exists  under  the  acts 
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of  Congress,  because  the  real  issue  presented  upon  this  appeal  is  not 
what  relief  the  State  Court  will  award  in  an  action  in  the  form  of  a 
mandamus,  since  this  is  merely  a  matter  of  State  practice  over  which 
the  State  law  is  supreme;  but  whether  the  Federal  Court  has  juris- 
diction of  the  action,  as  presented  in  the  complaint  of  the  plaintiffs, 
which  is  a  Federal  question,  over  which  the  Federal  law  is  supreme,  with 
the  result  that  the  State,  either  through  its  Legislature  or  its  courts,  is 
powerless  to  control  the  determination  of  such  question,  or  to  limit,  re- 
strict, or  abridge  such  jurisdiction.  We  frankly  concede,  at  least  for  the 
sake  or  argument,  that  in  States  where  the  code  practice  prevails  little  at- 
tention is  given  to  the  distinction  between  proceedings  in  mandamus  and 
mandatory  injunction,  decisions  may  be  cited  in  which  State  Courts  are 
found  granting  relief  in  proceedings  in  the  form  of  mandawMS  in  advance 
of  actual  default  by  the  defendant,  contrary  to  the  distinction  and  result- 
ing rule,  as  recognized  at  common  law.  It  must  be  borne  in  mind 
that  our  State  Courts  are  not  hampered  or  restricted,  as  are  the  Federal 
Courts,  by  the  Federal  Judiciary  Act.  Thus,  in  Teh  Co.  v,  Tel.  Co.. 
159  N.  C,  17,  Justice  Hoke  says:  "As  to  the  form  of  remedy  avail- 
able where,  as  in  this  State,  the  same  court  is  vested  with  both  legal  and 
equitable  jurisdiction  there  is  very  little  difference  in  its  practical 
results  between  proceedings  in  mandamus  and  mandatory  injunction,  the 
former  being  permissible  when  the  action  is  to  enforce  the  performance 
of  duties  existent  for  the  benefit  of  the  public,  and  the  latter  being  con- 
fined usually  to  causes  of  an  equitable  nature,  and  in  the  enforcement 
of  rights  which  solely  concern  individuals.  But  clearly  the  issue  pre- 
sented on  this  appeal  is  not  what  relief  the  State  Court,  under  its  prac- 
tice, will  grant  in  a  proceeding  in  the  form  of  mandamus.  This  is 
merely  a  matter  of  State  practice,  wherein  the.  State  Court  may  follow 
such  course  as  it  deems  wise,  or  as  the  State  law  may  permit.  The 
question  here  presented  is  whether  the  Federal  Court,  under  the  acts  of 
Congress,  has  original  jurisdiction  of  the  case  presented  by  the  complaint 
of  the  plaintiffs.  This  is  a  Federal  question,  which  must  be  determined 
upon  a  consideration  of  Federal  laws,  independent  of  State  rules.  The 
distinction  between  law  and  equity  is  still  preserved  in  the  Federal 
Courts,  and  must  be  preserved  under  the  Constitution  of  the  United 
States.  That  the  jurisdiction  of  the  Federal  Courts  cannot  be  so 
affected,  as  to  be  impaired  by  State  legislation,  is  clearly  demonstrated 
by  Chief  Justice  Tanery  in  11  Howard,  669  (13  L.  Ed.,  859),  and  in 
Thompson  v.  Central  Ohio  Railway  Company,  73  U.  S.,  134,  where  it 
was  said,  that  is,  in  the  latter  case :  "The  Constitution  of  the  United 
States  and  the  acts  of  Congress  recognize  and  establish  the  distinction 
between  law  and  equity.  The  remedies  in  the  courts  of  the  United 
States  are,  at  common  law  or  in  equity,  not  according  to  the  practice  of 
23—180 
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the  State  courts,  but  according  to  the  principles  of  common  law  and 
equity,  as  distinguished  and  defined  in  that  country  from  which  we 
derive  our  knowledge  of  these  principles.     Robinson  v.  Chdppell,  3 
Wheat.,  212.     'And  although  the  forms  of  proceedings  and  practice  in 
the  State  courts  shall  have  been  adopted  in  the  Circuit  Court  of  the 
United  States,  yet  the  adoption  of  the  State  practice  must  not  be  under- 
stood as  confounding  the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one  suit,'  citing 
Bermeit  v,  Butterworth,  11  How.,  674."     The  Federal  Court,  in  deter- 
mining its  jurisdiction,  will  disregard  the  name  by  which  the  plaintiffs 
have  undertaken  to  describe  their  action,  and  also  disr^ard  the  fact 
that  they  have  undertaken  to  bring  it  as  a  proceeding  at  law  instead 
of  a  suit  in  equity,  and  be  controlled  solely  by  the  real  nature  of  the 
action  as  disclosed  by  the  pleadings.     The  acts  of  Congress  of  3  March, 
1915,  ch.  90,  provides:     "That  in  case  any  of  said  courts  shall  find  that 
a  suit  at  law  should  have  been  brought  in  equity,  or  a  suit  in  equity 
should  have  been  brought  at  law,  the  court  shall  order  an  amendment  to 
the  pleadings,  which  may  be  necessary  to  conform  them  to  their  proper 
practice.     Any  party  to  the  suit  shall  have  the  right,  at  any  stage  of  the 
cause,  to  amend  his  pleadings  so  as  to  obviate  the  objection  that  his  suit 
was  not  brought  on  the  right  side  of  the  court.     The  cause  shall  proceed 
and  be  determined  upon  such  amended  pleadings."     The  extent  to  which 
the  Federal  Courts  have  gone  in  disregarding  mere  matters  of  form  and 
description  in  determining  questions  of  jurisdiction  is  shown  by  the 
several  cases  cited.     The  authorities  which  we  have  so  far  considered  and 
cited  clearly  show  that  the  United  States  District  Court  has  original 
jurisdiction  of  the  action  presented  in  the  complaint,  and  this  being  true, 
the  State  is  powerless,  either  by  legislation  or  through  the  practice 
prevailing  in  its  courts,  to  restrict  or  abridge  the  jurisdiction  of  the 
Federal  Court.     In  Barrow  v.  Hunton,  99  U.  S.,  80;  25  L.  Ed.,  407, 
Mr.  Justice  Bradley  said :     "If  the  State  Legislature  could,  by  investing 
certain  courts  with  exclusive  jurisdiction  over  certain  subjects,  deprive 
the  Federal  Courts  of  all  jurisdiction,  they  might  seriously  interfere 
with  the  right  of  the  citizens  to  resort  to  those  courts.     The  character 
of  the  cases  themselves  is  always  open  to  examination  for  the  purpose 
of  determining  whether,  ratione  materiae,  the  courts  of  the  United  States 
are  incompetent  to  take  jurisdiction  thereof.     State  rules  on  the  subject 
cannot  deprive  them  of  it."     In  Mississippi  Mills  v.  Cohn,  150  U.  S., 
202;  37  L.  Ed.,  1052,  Mr,  Justice  Brewer  said:    "It  is  well  settled  that 
the  jurisdiction  of  the  Federal  Courts,  sitting  as  courts  of  equity,  is 
neither  enlarged  nor  diminished  by  State  legislation,  though  by  it  all 
difference  in  form  of  action  be  abolished;  though  all  remedies  be  ad- 
ministered in  a  single  action  at  law,  so  far  at  least  as  form  is  concerned, 
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all  distinction  between  law  and  equity  be  ended,  yet  the  jurisdiction  of 
the  Federal  Courts,  sitting  as  courts  of  equity,  remains  unchanged. 
Thus,  in  Payrve  v.  Hook,  74  U.  S.,  7;  Wall.,  425,  430  (19:  260,  261), 
it  was  said,  citing  cases :  '^e  have  repeatedly  held  'that  the  jurisdic- 
tion of  the  courts  of  the  United  States  over  controversies  between  citizens 
of  different  States  cannot  be  impaired  by  the  laws  of  the  States,  which 
prescribe  the  modes  of  redress  in  their  courts,  or  which  regulate  the 
distribution  of  their  judicial  power.'  If  legal  remedies  are  sometimes 
modified  to  suit  the  changes  in  the  laws  of  the  States,  and  the  practice 
of  their  courts,  it  is  not  so  with  equitable  ones.  The  equity  jurisdiction 
conferred  on  the  Federal  Courts  is  the  same  that  the  High  Court  of 
Chancery  in  England  possess ;  is  subject  to  neither  limitation  or  restraint 
by  State  legislation,  and  is  uniform  throughout  the  different  States  of 
the  Union.'  .  .  .  Without  the  assent  of  Congress,  that  jurisdiction 
cannot  be  impaired  or  diminished  by  the  statutes  of  the  several  States 
regulating  the  practice  of  their  own  courts."  In  Smyth  v,  Ames,  169 
U.  S.,  466 ;  42  L.  Ed.,  819,  838,  Mr.  Justice  Harlan  said :  "One  who  is 
entitled  to  sue  in  the  Federal  Circuit  Court  may  invoke  its  jurisdiction 
in  equity  whenever  the  established  principles  and  rules  of  equity  permit 
such  a  suit  in  that  Court;  and  he  cannot  be  deprived  of  the  right  by 
reason  of  his  being  allowed  to  sue  at  law  in  the  State  court  on  the  same 
cause  of  action.  It  is  true  that  an  enlargement  of  equitable  rights 
arising  from  the  statutes  of  a  State  may  be  administered  by  the  Circuit 
Court  of  the  United  States,"  citing  Kieley  v,  McOlynn,  88  U.  S.;  21 
Wall.,  503,  520;  Holland  v.  Challen,  110  U.  S.,  15,  24;  Dick  v.  Foraker. 
155  U.  S.,  404,  415;  Bardon  v.  Land  &  River  Improv,  Co.,  157  U.  S., 
327;  Rich  v.  Braxton,  158  U.  S.,  375,  405.  "But  if  the  case  in  its  essence 
be  one  cognizable  in  equity,  the  plaintiff — the  required  value  being  in 
dispute — ^may  invoke  the  equity  powers  of  the  proper  Circuit  Court  of 
the  United  States  whenever  jurisdiction  attaches  by  reason  of  diverse 
citizenship  or  upon  any  other  ground  of  Federal  jurisdiction,  citing 
Payne  v.  Hook,  74  U.  S.  (7  Wall.,  425,  430) ;  McConihay  v.  Wright, 
121  U.  S.,  201,  205.  If  this  position  (as  to  the  impotency  of  State 
l^slation  to  interfere  with,  or  curtail  the  jurisdiction  of  the  Federal 
Courts)  could  be  maintained,  an  important  part  of  the  jurisdiction 
conferred  on  those  courts  by  the  Constitution  and  the  laws  of  Congress 
would  be  abrogated.  A  citizen  of  one  State  has  the  right  to  sue  a  citizen 
of  another  State  in  the  courts  of  the  United  States,  instead  of  resorting 
to  a  State  tribunal,  but  of  what  value  would  that  right  be  if  the  court 
in  which  the  suit  is  instituted  could  not  proceed  to  judgment,  and  afford 
a  suitable  measure  of  redress?  The  right  would  be  worth  nothing  to  the 
party  entitled  to  its  enjoyment,  as  it  could  not  produce  any  beneficial 
result.    But  this  objection  to  the  jurisdiction  of  the  Federal  tribunals 
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has  been  heretofore  presented  to  this  Court,  and  overruled."  In  Water- 
man  v,  CandL-Louisiana  Bank  &  T,  Co,,  215  U.  S.,  33;  54  L.  Ed.,  80, 
Mr,  Justice  Day,  referring  to  the  former  decision  of  the  Court,  said: 
"The  general  rule  to  be  deduced  from  the  cases  in  this  Court  is  that, 
inasmuch  as  the  jurisdiction  of  the  courts  of  the  United  States  is  derived 
from  the  Federal  Constitution  and  statutes,  that,  in  so  far  as  contro- 
versies between  citizens  of  different  States  arises  which  are  within  the 
established  equity  jurisdiction  of  the  Federal  Courts,  which  is  like  unto 
the  nigh  Court  of  Chancery  in  England  at  the  time  of  the  adoption 
of  the  Judiciary  Act  of  1789  (1  Stat,  at  L.,  73,  ch.  20),  the  jurisdiction 
may  be  exercised,  and  is  not  subject  to  limitations  or  restraint  by  State 
legislation  establishing  other  courts  and  giving  them  jurisdiction  over 
similar  matters.  ...  In  various  forms  these  principles  have  been 
asserted  in  the  following,  among  other  cases,  Buy  dam  v,  Broadnax,  14 
Pet.,  67;  10  L.  Ed.,  357;  Hyde  v.  Stone,  20  How.,  170,  175;  15  L.  Ed,, 
874;  Green  v,  Creighton  (Kendall  v,  Creighton),  23  How.,  90;  16  L.  Ed., 
419;  Payne  v.  Hook,  7  Wall.,  425;  19  L.  Ed.,  260;  Lawrence  v.  Nelson, 
143  U.  S.,  215;  36  L.  Ed.,  130;  12  Sup.  Ct.  Rep.,  440;  Hayes  v,  Pratt 
147  U.  S.,  557,  570;  37  L.  Ed.,  279,  284;  13  Sup.  Ct.  Rep.,  503;  Byers 
V,  McAuley,  149  U.  S.,  608;  37  L.  Ed.,  867;  13  Supt.  Ct.  Rep.,  906;  and 
Ingersoll  v.  Coram,  211  U.  S.,  335;  53  L.  Ed.,  208;  29  Sup.  Ct.  Kep., 
92,  citing  many  other  cases  to  the  point." 

In  Harrison  v,  St.  Louis  &  8,  F,  R,  Co,,  232  U.  S.,  318,  Chief  Justice 
White  said:  "It  may  not  be  doubted  that  the  judicial  power  of  the 
United  States,  as  created  by  the  Constitution  and  provided  for  by  Con- 
gress pursuant  to  its  constitutional  authority,  is  a  power  wholly  inde- 
pendent of  State  action,  and  which  therefore  the  several  States  may  not 
by  any  exertion  of  authority  in  any  form,  directly  or  indirectly,  destroy, 
abridge,  limit,  or  render  inefficacious.  The  doctrine  is  so  elementary 
as  to  require  no  citation  of  authority  to  sustain  it."  But  nevertheless 
he  cites  many  cases  decided  in  the  United  States  Supreme  Court. 

The  case  which  seems  to  be  the  most  destructive  of  the  plaintiffs' 
contention,  in  this  part  of  the  discussion,  is  Re  the  Jarnecke  Ditch,  69 
Fed.  Rep.,  161,  it  being  manifestly  in  line  with  all  the  cases  in  the 
highest  Federal  Court.  The  Court  said  there :  ^'But  the  Legislature  of 
the  State  cannot,  by  making  special  provisions  for  the  trial  of  particular 
controversies,  nor  by  declaring  such  controversies  to  be  special  proceed- 
ings and  not  civil  suits  at  law  or  in  equity,  deprive  the  Federal  Courts 
of  jurisdiction,  nor  prevent  a  removal.  A  State  Legislature,  if  the  Con- 
stitution of  the  State  does  not  forbid  it,  may  provide  for  the  trial  of  any 
cause  in  some  special  way  unknown  to  the  methods  of  procedure  at  law 
or  in  equity.  But,  whatever  the  method  of  procedure,  it  would  be  none 
the  less  a  trial  if  conducted  by  a  tribunal  having  power  to  determine 
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questions  of  law  and  fact;  and,  if  the  subject-matter  constituted  a  con- 
troversy involving  the  legal  or  equitable  rights  of  parties,  it  might  be 
cognizable  in  the  courts  of  the  United  States.  Unless  this  were  so,  the 
only  thing  the  Legislature  of  a  State  would  have  to  do  to  entirely 
dratroy  the  jurisdiction  of  the  Federal  Courts  and  the  right  of  removal 
would  be  to  abolish  all  suits  at  law  and  in  equity,  and  substitute  special 
statutory  methods  of  procedure.  Neither  the  Legislature  nor  the  courts 
of  a  State  have  the  power,  by  giving  new  names  to  legal  proceedings,  to 
change  their  essential  character.  Courts  will  look  beyond  forms  to  the 
substance,  and  from  it  determine  whether  the  controversy,  in  its  essential 
nature,  is  a  suit  at  law  or  in  equity,  as  understood  by  the  courts  of  the 
United  States.  Railway  Company  v.  Jones,  29  Fed.,  193,  196.  From 
these  considerations  it  follows  that  the  decisions  of  the  Supreme  Court 
of  the  State  are  not  controlling  on  the  question  now  before  the  Court." 

We  need  hardly  consider  the  question  as  to  the  amount  in  controversy 
being  sufficient  to  authorize  the  removal  of  the  case  to  the  United  States 
District  Court.  This  was  not  contested,  nor  was  the  sufficiency  of  the 
bond,  the  only  matter  in  controversy  being  whether  the  Federal  Court 
had  jurisdiction  in  actions  of  mandamus,  and  the  question  as  to  the 
amount  in  controversy  cannot  be  raised  in  the  State  Court,  but  belongs 
solely  to  the  Federal  Coui;t.  His  Honor  did  not  decline  to  remove  the 
case  upon  the  ground  that  the  necessary  jurisdictional  amount  was  not 
bvolved,  but,  as  stated  in  the  order,  solely  upon  the  ground  that  in  a 
proceeding  for  a  mundamv^  the  Federal  Court  has  no  original  jurisdic- 
tion of  the  case.  The  petition  for  removal  expressly  alleges  that  the 
amount  in  controversy  exceeds,  exclusive  of  interest  and  cost,  the  sum  of 
three  thousand  dollars  ($3,000).  If  the  plaintiflPs  desire  to  controvert 
this  allegation,  they  can  of  course  do  so  only  in  the  Federal  Court,  upon 
a  motion  to  remand.  Hyder  v.  R.  R.,  167  N".  C,  587;  C.  &  0,  Railroad 
Co.  V.  McCahe,  213  U.  S.,  207  (53  L.  Ed.,  765). 

There  can  be  no  doubt  that  the  necessary  jurisdictional  amount  is 
involved  in  this  action.  Montgomery's  Manual  of  Federal  Procedure 
(2  ed.,  sec.  174) ;  Bitterman  v.  L,  &  N.  Railroad  Co.,  207  U.  S.,  204 ; 
Glenwood  L.  &  W.  Co.  v.  Mutual  L.  H.  &  P.  Co.,  239  U.  S.,  121.  It  being 
admitted  that  this  case  has  been  duly  docketed  in  the  Federal  Court, 
and  is  now  pending  for  trial  in  that  Court,  comity  between  the  Federal 
and  State  Courts  strongly  suggests  that  this  Court  reverse  the  order 
made  by  his  Honor,  Judge  Ray,  refusing  to  remove  the  case  to  the 
Federal  Court,  and  leave  the  question  of  jurisdiction  here  presented  to 
be  determined  by  the  Federal  Court  upon  a  motion  to  remand  the  case 
to  the  State  Court,  especially  since  the  only  question  presented  is  the 
Federal  question,  as  to  whether  the  Federal  Court  has  jurisdiction  of 
this  action,  which  is  a  question  primarily  and  peculiarly  proper  to  be 
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determined  by  the  Federal  Court,  rather  than  by  the  State  Court.  In 
Chesapeake  &  0,  H.  R,  Co.  v,  McCabe,  213  TI.  S.,  217;  53  L.  Ed.,  765, 
Justice  Day,  after  reviewing  the  former  decisions  of  the  Court,  said: 
'Trom  these  decisions  it  is  apparent  that  while  the  petitioner,  in  the 
event  of  an  adverse  decision  in  the  State  Court,  may  remain  in  that 
Court,  and,  after  a  final  judgment  therein,  bring  the  case  here  for  review, 
he  is  not  obliged  to  do  so.  He  may  file  the  record  in  the  Circuit  Court 
of  the  United  States,  as  was  said  by  Mr,  Chief  Justice  Waite,  while  the 
case  is  going  on  in  the  State  Court.  The  Federal  statutes  then  gives 
to  the  United  States  Circuit*  Court  jurisdiction  to  determine  the  question 
of  removability,  and  it  has  the  power,  not  given  to  the  State  Court,  to 
protect  its  Revised  Statutes  (U.  S.  Comp.  State,  1901,  page  681)  by  an 
injunction  against  further  proceedings  in  the  State  courts.  Madtson- 
ville  Traction  Co,  v,  St.  Bernard  Min,  Co,,  196  U.  S.,  239.  In  order  to 
prevent  unseemly  conflict  of  jurisdiction  it  would  seem  that  the  State 
Court  in  such  cases  should  withhold  its  further  exercise  of  jurisdiction 
until  the  decision  of  the  Circuit  Court  of  the  United  States  is  reviewed 
in  this  Court.  If  the  Federal  jurisdiction  is  not  sustained,  the  case 
will  be  remanded  with  instructions  that  it  be  sent  back  to  the  State 
Court  as  if  no  removal  had  been  had.  Baltimore  &  0,  R,  Co,  v,  KoorUz, 
supra," 

In  Hollifleld  v,  Tel,  Co,,  172  N.  C,  720,  the  Court  said :  '^e  have 
uniformly  decided  in  this  Court  that,  when  a  verified  petition  contains 
facts  sufficient  under  the  law  to  entitle  the  applicant  to  a  removal  is 
filed,  and  is  accompanied  by  a  proper  bond,  the  jurisdiction  of  the  State 
Court  is  at  an  end,  and  that  the  issues  of  fact,  if  properly  raised  by  the 
petition  and  papers  in  the  cause,  are  to  be  tried  and  determined  by  the 
Federal  Court  and  not  by  the  State  Court  in  which  the  action  was 
brought.  Herrich  v,  R.  R.,  158  N.  C,  307;  Lloyd  v.  R,  R„  162  K  C, 
485;  R.  R,  v,  McCahe,  213  U.  S.,  207;  Weclcer  v.  National  Enameling 
Co.,  204  U.  S.,  176."  In  Hyder  v,  R,  R„  167  N.  C,  587,  the  Court  said: 
"The  fact  that  the  plaintiff  alleged  in  his  complaint  that  the  Southern 
Railway  Company  wa'fe  a  domestic  corporation,  and  also  alleged  the  facts 
out  of  which  he  contends  such  corporate  existence  arose,  makes  this  a 
different  case  from  th^  Hurst  case  or  the  Ice  and  Coal  Co,  case  above 
referred  to ;  but  even  if  that  were  not  true,  and  if  plaintiff  had  allied 
directly,  without  stating  the  facts,  that  the  Southern  Railway  Company 
was  a  domestic  corporation  and  a  citizen  and  resident  of  the  State  of 
North  Carolina,  when  the  defendant  appeared,  filed  its  petition  to  re- 
move, and  alleged  that  it  was  a  citizen  and  resident  of  the  State  of 
Virginia,  then  a  question  arose  which  was  determinable  only  by  the 
United  States  Court.  Herrich  v.  R,  R,,  158  K  C,  310,  and  abo  the 
several  cases  cited  in  Hurst  v,  R,  R,,  162  N".  C,  368."     Ju>stice  Allen 
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said,  in  Cogdill  v.  Clayton,  170  N".  C,  62B :  "If  the  facts  alleged  in  the 
petition  are  sufficient  to  justify  a  removal,  it  is  the  duty  of  the  courts  of 
the  State  to  make  the  order  for  the  removal,  and  it  is  for  the  Federal 
Court  to  inquire  into  and  determine  the  truth  of  the  facts  alleged  upon 
a  motion  by  the  plaintiflP  in  the  Federal  Court  to  remove  to  the  State 
Court.  Herrick  v.  R.  R,,  158  K  C,  307;  Reu  v.  Mirror  Co.,  158  ?^.  C. 
28;  Hyder  v.  R,  R.,  167  K  C,  588;  R.  R.  v,  Cochrill,  232  TJ.  S.,  146." 
Justice  Hoke  said,  in  Lloyd  v.  R.  R.,  162  N".  C,  494:  "It  is  now  uni- 
formly held  that  when  a  verified  petition  for  removal  is  filed,  accom- 
panied by  a  proper  bond,  and  the  same  contains  facts  sufficient  to  require 
a  removal  under  the  law,  the  jurisdiction  of  the  State  Court  is  at  an  end. 
And  in  such  case  it  is  not  for  the  State  Court  to  pass  upon  or  decide  the 
issues  of  facts  so  raised,  but  it  may  only  consider  and  determine  the 
sufficiency  of  the  petition  and  the  bond.  Herrick  v.  R.  R,,  158  N.  C, 
307;  Chesapeake  v.  McCabe,  213  TJ.  S.,  207;  Wecker  v.  National  Enam- 
eling Co.,  204  U.  S.,  176,"  etc. 

We  have  discussed  this  case  somewhat  at  length  because  of  the  great 
importance  of  the  question  at  issue  between  the  parties.  We  have  made 
our  citations  to  the  decisions  of  the  Federal  Court  of  last  resort,  which 
must  finally  decide  the  matter,  and  to  which  we  owe  submission,  under 
the  Constitution  of  the  United  States,  and  under  our  own.  Art  I, 
sec.  5.  When  an  application  of  removal  of  his  case  to  the  proper 
Federal  Court  complies  with  the  formalities  required  by  the  act  of 
Congress,  he  is  entitled  to  have  it  transferred  to  that  Court  for  trial, 
and  the  jurisdiction  of  the  State  Court,  when  it  is  pending  thereunder, 
immediately  ceases,  and  it  has  no  right  to  proceed  further  in  it  unless 
for  the  purpose  of  granting  the  main  relief  or  any  ancillary  remedy,  as 
it  has  lost  entirely  all  jurisdiction  of  it.  When  the  highest  Federal 
Court  has  decided  similar  cases  and  held  that  they  are  within  the  Federal 
jurisdiction,  the  State  Court  should  the  more  readily  and  agreeably 
yield  its  possession  of.  the  case.  We  have  shown  that  cases  precisely 
similar,  and  nearly  the  same  in  legal  contemplation,  have  been  so  de- 
cided. It  was,  therefore,  the  duty  of  the  court  below  to  remove  the  case 
and  give  up  its  control  over  it. 

Allen,  J.,  concurring  in  dissenting  opinion. 
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ELLA  HARGROVE  v.  SARAH  COX. 
(FUed  17  November,  1920.) 

1.  Landlord  and  Tenant — ^Title— Tenant*s  Possession — Deeds  and  Oonvey- 

ances— <3iiarantee  of  Landlord — ^Wills — ^Evidence— Appeal  and  Error. 

A  tenant  is  estopped  to  deny  the  title  of  tlie  one  under  whom  he  liolds 
possession,  without  first  having  surrendered  the  possession ;  but  this  doc- 
trine does  not  apply  when  the  title  of  the  landlord  has  terminated,  or 
claimed  by  descent,  or  to  prevent  the  tenant  from  assailing,  for  fraud,  the 
validity  of  an  alleged  transfer  from  his  landlord,  in  order  to  protect  his 
I)08session ;  as  where  the  niece  of  the  testator,  his  tenant,  in  jpossession, 
claims  title  imder  his  will,  duly  admitted  to  probate,  and  attacks  for  fraud 
the  deed  of  her  landlord  under  which  the  plaintiff  claims ;  and  the  exclus- 
ion of  the  defendant's  evidence  to  this  effect  is  reversible  error. 

2.  Courts— Jurisdiction — ^Landlord  and  Tenants— Justices  of  the  Peace- 

Superior  Courts— -Appeal. 

The  courts  of  a  justice  of  the  peace  have  no  jurisdiction  when  in  a 
possessory  action  of  ejection,  the  issue  of  the  landlord's  title  is  involved  in 
the  disposition  of  the  case,  and  the  jurisdiction  of  the  Superior  Court, 
being  derivative,  it  cannot  acquire  such  jurisdiction  on  appeal;  and  the 
action  being  without  the  jurisdiction  of  the  former  court,  it  should  be 
dismissed  in  the  latter  one.    Const.,  Art.  IV,  sec.  27. 

8.  Courts— Justices*   Courts— Jurisdiction — ^Landlord  and  Tenant — ^Titie. 

Where  the  plaintiff,  in  a  possessory  action  of  ejection  in  a  justice's 
court,  makes  out  a  prima  facie  case  of  jurisdiction,  it  is  not  ousted  merely 
by  reason  of  an  answer  setting  forth  a  controversy  as  to  the  title  to  the 
land  or  other  jurisdictional  question ;  but  the  court  will  proceed  to  hear 
the  testimony  and  determine  whether,  in  fact,  such  controversy  is  pre- 
sented in  the  action,  and  In  this  case  it  is  held  sufficient 

Clark,  C.  J.,  concurring. 

Summary  proceedings  in  ejectment  under  the  Landlord  and  Tenant 
Act,  tried  on  appeal  from  a  justice's  court,  before  Ouion,  J,,  and  a  jury, 
at  May  Term,  1920,  of  N'ew  Hanover. 

There  was  evidence  for  the  plaintiff  tending  to  show  that  defendant 
rented  the  house  and  lot  in  question,  or  a  portion  of  it,  from  Edward 
Gausp,  former  owner,  some  time  in  1911,  and  had  continued  in  occupa- 
tion of  the  property  until  the  death  of  Edward  Gause  in  December, 
1916;  that  five  or  six  days  before  his  death,  said  Edward  Gause,  uncle 
of  plaintiff,  conveyed  the  property  to  plaintiff,  who  instituted  the  present 
suit.  Defendant,  denying  the  right  to  maintain  the  proceedings,  offered 
evidence  tending  to  show  that  defendant  had  not  rented  the  house  from 
Edward  Gause,  who  was  her  uncle  also,  but  had  lived  in  the  house  to 
take  care  of  him  for  six  years  past;  that  twelve  or  eighteen  months 
before  his  death  said  Edward  Gause  had  duly  made  his  last  will  and 
testament,  devising  this  property  to  defendant,  his  son  and  his  brother, 
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and  two  grandchildren,  "share  and  share  alike,"  which  will  had  been 
duly  proven  and  recorded.  Defendant  produced  evidence  further  tend- 
ing to  show  that  the  devisor  and  former  owner,  Edward  Gause,  who  was 
between  60  and  90  years  of  age,  had  suffered  a  stroke  of  paralysis  three 
months  before  his  death,  and  after  that  time,  and  at  the  time  of  the 
making  of  the  alleged  deed  the  plaintiff,  five  or  six  days  before  his 
death,  as  stated,  he  had  not  sufficient  mental  capacity  to  execute  a  valid 
deed,  or  to  know  what  he  was  doing.  The  court  being  of  the  opinion 
that  "defendant"  could  not  attack  the  deed  of  Edward  Gause  to  the 
plaintiff,  and  could  not  set  up  title  in  herself  submitted  and  restricted 
the  force  and  effect  of  the  pleadings  to  the  single  issue.  "Whether 
defendant  had  rented  the  property  from  Edward  Gause  prior  to  his 
death."  The  jury  having  answered  the  issue,  "Yes."  There  was  judg- 
ment of  ejectment  against  defendant,  and  thereupon  she  excepted  and 
appealed,  assigning  errors. 

W.  B,  McKoy  and  S.  M.  Empie  for  plaintiff, 
Wright  &  Stevens  for  defendant, 

Hoke,  J.  It  is  familiar  learning  that  a  tenant  is  estopped  to  deny 
the  title  of  his  landlord.  As  stated,  however,  in  some  of  the  authorities 
apposite,  the  estoppel  in  question  "extends  merely  to  a  denial  of  what  has 
already  been  admitted,  that  is,  the  original  landlord's  title  and  does  not 
prevent  a  tenant  from  assailing  the  validity  of  an  alleged  transfer  from 
the  onginal  landlord."  The  modification  suggested  is  approved  by  this 
Court  in  Steadman  v,  Jones,  65  N".  C,  388-391,  and  generally  recognized 
as  the  correct  position  on  the  subject,  Jackson  v,  Rmvland,  6  Wendall 
(N.  Y.),  666;  Million  v,  Riley,  1  Dana  (Ky.),  359;  24  Cyc,  p.  745; 
16  R.  C.  L.,  p.  670;  title  Landlord  and  Tenant  act,  156.  In  any  event, 
therefore,  there  vas  error  to  defendant's  prejudice  in  refusing  to  con- 
sider the  evidence  offered  by  defendant  tending  to  show  that  the  plaintiff 
had  not  succeeded  to  the  right  which  the  defendant  had  recognized  in 
taking  the  alleged  house.  And  this  cause  being  a  summary  proceeding 
in  ejectment  instituted  before  a  justice  of  the  peace,  we  are  of  opinion 
further,  from  the  facts  of  the  record  as  they  now  appear,  that  this  action 
should  be  dismissed  for  lack  of  jurisdiction  to  proceed  further  with  the 
hearing.  Our  Constitution,  Art.  IV,  sec.  27,  denies  to  justices  of  the 
peace  jurisdiction  of  causes  where  the  title  to  real  estate  is  in  contro- 
versy, and  it  is  the  accepted  position,  approved  and  illustrated  in  nu- 
merous decisions,  that  where  a  justice's  court  is  without  jurisdiction 
of  a  cause  of  action,  the  Superior  Court,  on  appeal,  cannot  proceed  with 
it,  the  jurisdiction  of  the  latter  being  derivative  only,  and  dependent  on 
that  of  the  justice  of  the  peace  where  the  cause  originated.     McLaurin 


362  Ilf  THE  SUPEEME  COTJET.  [180 

Habobove  v.  Cox. 

V.  Mclntyre,  167  K  C,  350;  Mclver  v.  R.  R.,  163  N.  C,  544;  Cheese 
Co.  V.  Pipkin,  155  N.  C,  394.  In  the  last  citation  the  principle  is 
stated  as  follows:  "The  Superior  Court  has  no  jurisdiction  on  appeal 
from  a  justice's  court  of  an  action  erroneously  brought  in  the  latter 
court,  and  of  which  the  justice's  court  had  no  jurisdiction,  the  jurisdic- 
tion of  the  Superior  Court  being  derivative  only."  Again,  while  our 
Court  has  been  very  insistent  on  the  principle  that  where  one  has  entered 
under  a  lease  or  contract  of  rental,  he  may  not  dispute  or  question  the 
title  of  his  landlord  without  first  surrendering  the  possession.  The 
position  does  not  necessarily  or  usually  prevail  when  the  title  of  the 
landlord  has  terminated,  and  especially  when  the  same  has  been  acquired 
by  or  descended  upon  the  tenant.  As  said  in  Lawrence  v.  Eller,  the 
loyalty  which  affords  the  basis  for  the  position  is  to  the  title  under  which 
the  tenant  has  entered,  and  in  the  case  suggested  the  loyalty  in  question 
not  infrequently  permits  and  may  require  that  the  tenant  shall  avail 
himself  of  the  title  acquire  to  protect  his  possession,  and  is  allowed  to 
assert  and  insist  upon  it  for  the  purpose  indicated.  Lawrence  v.  Eller, 
169  K  C,  211-213;  Forsythe  v.  Bullock,  74  N".  C,  135;  Turner  v.  Lowe, 
66  NT.  C,  413.  In  the  Lawrence  case  the  general  principle,  and  some 
of  the  exceptions,  are  stated  as  follows :  "It  is  recognized  as  the  general 
rule  that  a  tenant  is  not  allowed  to  controvert  the  title  of  his  landlord  or 
set  up  rights  adverse  to  such  title  without  having  first  surrendered  the 
possession  acquired  under  and  by  virtue  of  the  agreement  between  them. 
"The  position  does  not  usually  obtain  where,  after  the  renting,  the 
title  of  the  landlord  has  terminated,  for,  under  the  doctrine  as  it  now 
prevails,  the  loyalty  required  is  to  the  title,  not  to  the  person  of  the 
landlord,  and  in  courts  administering  principles  of  equity  the  estoppel 
is  not  recognized  when  the  tenant  has  been  misled  into  a  recognition 
of  his  lessor's  title  by  mistake  or  fraud,  and  under  circumstances  which 
would  induce  a  court  of  equity  to  hold  the  landlord  ja  trustee  for  the 
tenant,  and  there  are  other  exceptions  of  a  restricted  nature."  And 
in  Turner  v,  Lowe,  supra,  it  was  held  as  follows :  "The  principle  that 
a  tenant  cannot  dispute  his  landlord's  title  is  in  full  force,  but  a  tenant 
was  never  prevented  from  showing  an  equitable  title  in  himself,  any  facts 
which  would  make  it  inequitable  to  use  the  legal  estate  to  deprive  him 
of  the  possession."  For  this  purpose  formerly  a  tenant  was  driven  into 
equity,  but  under  the  present  system  the  tenant  in  such  cases  can  avail 
himself  of  such  equitable  defenses  in  his  answer.  And  in  determining 
'  the  question  of  justice  jurisdiction,  the  courts  hold  that  where  a  prima 
facie  case  within  such  jurisdiction  is  stated  and  made  the  basis  of  plain- 
tiff's claim,  such  jurisdiction  is  not  ousted  merely  by  reason  of  an  answer 
setting  forth  a  controversy  as  to  the  title  of  realty  or  other  jurisdictional 
question,  but  the  court  should  hear  the  testimony  in  the  cause  and  deter- 
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mine  from  that  whether  such  controversy  is  in  fact  and  truth  presented. 
From  a  perusal  of  the  record  and  on  issue  joined,  there  are  facts  in 
evidence  on  the  part  of  the  defendant  tending  to  show  that  the  plaintiff 
is  a  niece  of  Edward  Gause,  the  fornier  owner  and  alleged  landlord,  and 
that  the  deed  from  him,  under  which  plaintiff  claims  the  property,  was 
executed  five  or  six  days  before  his  death,,  when  he  was  approaching 
90  years  of  age ;  that  he  had  suffered  an  attack  of  paralysis  three  or  four 
months  before,  was  utterly  helpless  and  without  mental  capacity  to  make 
the  deed  or  any  other  similar  paper.  There  was  evidence  further  to  the 
effect  that  more  than  a  year  before  this  the  owner  had  executed  a  will 
in  proper  form,  which  had  been  admitted  to  probate,  according  to  which 
he  devises  the  property  to  defendant  and  the  sons  and  grandsons  of  the 
devisor.  And  under  a  proper  application  of  the  authorities  cited,  and 
the  principles  they  approve  and  illustrate,  we  are  of  opinion  that  it  is 
open  to  defendant  to  raise  the  issue  as  to  the  validity  of  plaintiff's  claim 
and  under  the  testimony  referred  to  there  is  a  controversy  involving 
the  title  to  real  property  presented  which  withdraws  the  case  from  a 
justice's  jurisdiction  and  deprives  the  Superior  Court  of  the  right  to 
proceed  further  in  the  matter.  McLaurin  v,  Mclntyre,  supra;  Hahn 
V.  Guilford,  87  N.  C,  172;  Parker  v.  Allen,  84  'N.  C,  466;  Forsythe  v. 
Bulloch,  74  N".  C,  135 ;  Turner  v.  Lowe,  66  IST.  C,  414.  In  the  Mc- 
Laurin case  it  was  held:  "The  jurisdiction  conferred  by  the  landlord 
and  tenant  act  upon  justices  of  the  peace  does  not  obtain  where  the  title 
to  the  land  is  in  dispute ;  and  when,  in  the  course  of  the  trial,  it  appears 
that  the  matters  involved  do  not  fall  within  the  jurisdiction  conferred 
in  these  respects,  the  justice  should  dismiss  the  action ;  and,  upon  appeal, 
the  Superior  Court,  acquiring  no  further  jurisdiction  than  the  court 
wherein  the  action  was  commenced,  may  not  proceed  with  the  trial." 
In  the  Parker  case  the  ruling  of  the  Court  is  stated  as  follows :  "In  a 
sunmiary  proceeding  in  ejectment  before  a  justice  of  the  peace,  or  on 
appeal,  it  is  the  province  of  the  court  to  determine  whether  the  title  to 
the  land  is  in  controversy,  and  where  the  testimony  shows  that  such 
controversy  exists  or  that  equities  growing  out  of  a  contract  of  purchase 
are  to  be  adjusted,  as  in  this  case,  the  proceedings  should  be  dismissed 
for  want  of  jurisdiction." 

This  will  be  certified  to  the  end  that  the  proceedings  be  dismissed, 
plaintiff  being  free  to  seek  relief  by  action  in  Superior  Court,  if  she  is 
80  advised. 

Reversed. 

Clark,  C.  J.,  concurs  that  the  principle  which  estops  a  tenant  to  deny 
the  title  of  his  landlord  does  not  prevent  the  tenant  from  assailing  the 
validity  of  an  alleged  transfer  from  the  original  landlord.     Steadman  v. 
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Jones,  65  N.  C,  388 ;  24  Cyc,  745 ;  16  R.  C.  L.,  670.  And,  therefore, 
there  is  error  entitling  the  defendant  to  a  new  trial  for  refusing  to 
consider  the  evidence  offered  by  him  tending  to  show  that  the  plaintiff 
had  not  succeeded  to  the  rights  of  the  landlord  from  whom  the  defendant 
had  rented  the  house.  But  does  not  concur  in  the  proposition  that  this 
action,  which  came  up  by  appeal  from  a  magistrate,  ought  to  have  been 
dismissed  in  the  Superior  Court,  and  the  parties  invited  to  come  back 
into  the  very  court  from  which  they  had  been  dismissed. 

This  would  be  in  accord  with  the  technical  ideas  formerly  prevailing 
in  the  administration  of  the  courts.  But  under  our  present  system,  the 
case  having  reached  the  Superior  Court,  that  court  should  have  pro- 
ceeded to  try  the  case  on  its  merits,  without  requiring  the  parties  to  go 
out  of  court,  with  an  invitation  to  come  back  again  into  the  same  court. 
An  examination  of  the  Constitution  will  show  no  basis  for  the  doctrine 
of  "derivative  jurisdiction."  The  Superior  Court  having  acquired  juris- 
diction by  the  appeal,  retains  it  for  all  purposes,  and  should  proceed  to 
decide  the  cause  upon  its  merits.  This  has  been  often  before  decided 
by  this  Court,  though  there  are  some  cases  to  the  contrary. 

As  far  back  as  West  v.  Kittrell,  8  N.  C,  493,  it  was  held  that  where 
a  cause  was  carried  to  the  Superior  Court  from  a  lower  court,  the  Supe- 
rior Court  will  retain  jurisdiction  if  it  were  a  subject-matter  of  which 
it  would  have  had  jurisdiction.  In  Boring  v.  R.  R,,  87  N".  C,  363,  it  was 
held  that  where  the  subject-matter  of  the  action  was  one  of  which  the 
justice  of  the  peace  and  the  Superior  Court  had  concurrent  jurisdiction, 
on  appeal  the  latter  will  retain  jurisdiction,  though  the  proceeding  in  a 
court  of  a  justice  of  the  peace  was  void  for  irregularity.  The  ground 
given  is  that  the  case  having  gotten  into  the  Superior  Court,  which  had 
jurisdiction,  the  notice  of  appeal  had  the  same  efficacy  as  if  the  defend- 
ant had  been  brought  in  by  service  of  summons. 

In  McMillan  v.  Reeves,  102  N.  C,  559,  Smith,  (7.  J.,  applied  to 
appeals  in  civil  actions  the  same  rule  as  in  criminal  proceedings,  and 
says:  "It  is  not  material  to  inquire  into  the  question  of  jurisdiction 
in  initiating  the  suit,  since  any  objection  on  this  account  is  obviated  by 
the  removal  of  the  cause  into  the  Superior  Court" ;  saying  further,  "The 
court  assumed  to  exercise  jurisdiction,  did  possess  it  fully  over  the 
subject-matter  of  the  action  and  the  parties,  and  the  cause  was,  in  a 
strict  sense,  coram  judice  under  the  rulings  in  West  v,  Kittrell,  8  N.  C, 
493,  and  Boring  v.  R.  R.,  87  IST.  C,  360,  even  without  the  Laws  of  1887, 
ch.  276,  now  Rev.,  614  (C.  S.,  637),  which  sustains  the  jurisdiction  thus 
acquired."  The  Chief  Justice  further  said:  "The  objection  to  the 
jurisdiction  has  no  force  unless  the  proceeding  in  its  entirety  is  a  nullity, 
and  it  certainly  cannot  require  argument  to  combat  such  contention. 
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Peoples  V,  Norwood,  94  N".  C,  167."  In  this  last  case  the  Court  held 
that  where  the  parties  were  hef  ore  the  court,  it  was  sufficient  though  no 
summons  was  served. 

In  S.  V.  Neal,  120  IN".  C,  618,  it  is  said :  "The  case  was  tried  before 
a  justice  of  the  peace,  and  the  defendant  appealed.  In  the  Superior 
Court  an  indictment  was  found  by  the  grand  jury,  and  the  defendant 
was  tried  thereon;  therefore,  in  any  aspect,  there  was  jurisdiction. 
Whether  the  court  acquired  it  by  the  appeal,  or  had  original  jurisdiction 
by  the  indictment,  it  is  immaterial  to  decide." 

When  the  clerk  wrongfully  takes  jurisdiction,  and  the  cause,  by  appeal 
or  otherwise,  reaches  the  Superior  Court,  the  court  has  jurisdiction,  and 
the  act  of  1887,  now  C.  S.,  637,  provides  that  the  judge  shall  "hear  and 
determine  all  matters  in  controversy  in  such  action,"  and  shall  make 
any  amendments  whatever,  and  this  was  held  to  be  so  though  the  pro- 
ceeding before  the  clerk  was  a  nullity.  In  re  Anderson,  132  N".  C,  243 ; 
R,  R.  V.  Stroud,  ib,,  416;  Ewbank  v.  Turner,  134  N.  C,  81. 

The  above  cases  are  cited  in  the  concurring  opinion  in  6^.  v.  McAden, 
162  X.  C,  577,  it  being  added :  "The  sole  object  in  serving  a  summons 
is  to  give  the  defendant  notice  to  come  into  court.  When  he  has  had  a 
trial  on  a  bona  fide  mistake  of  jurisdiction  by  the  plaintiff,  before  a 
justice  of  the  peace,  on  appeal  in  the  Superior  Court,  ho  has  really  had 
the  most  sufficient  notice,  and  is  better  prepared  to  try  than  if  he  had 
been  served  with  summons  to  appear  in  the  Superior  Court."  There 
can  be  no  benefit  to  eith?pr  party  by  dismissing  the  action  and  requiring 
the  defendant  to  come  back  into  the  same  court  by  service  of  summons. 

In  the  concurring  opinion  in  Holmes  v.  Bullock,  178  N.  C,  380,  it  is 
said  that  there  is  "no  basis  for  the  doctrine  of  derivative  jurisdiction, 
which  is  simply  a  survival  of  the  former  idea  obtaining  by  which  so 
many  objections  were  had  to  jurisdiction."  For  instance,  if  an  action 
was  brought  in  the  wrong  county  it  was  dismissed  because  the  plaintiff 
had  guessed  wrong  as  to  venue,  and  he  had  to  begin  over  again  with 
loss  of  time  and  considerable  expense.  So,  also,  when  one  brought  an 
action  for  debt  when  it  should  have  been  in  covenant  or  in  detinue  and 
it  should  have  been  in  replevin,  or  if  he  guessed  erroneously  by  using 
another  form  of  action  than  that  which  the  court  might  deem  the  correct 
one,  he  was  dismissed  with  costs,  and  with  loss  of  time  to  sue  again  in 
the  same  court,  and  if  he  guessed  wrong  again,  he  was  again  dismissed 
until  he  guessed  right ;  or  if  he  brought  a  suit  in  equity  when  it  should 
have  been  an  action  at  law,  or  vice  versa,  he  went  through  the  same 
heart-breaking  experience  to  come  back  into  court  before  the  same  judge. 
Now  the  court  simply  permits  amendment  and  proceeds  to  try  the  cause. 

There  are  decisions  contrary  to  the  above  holding  that  in  appeals  in 
civil  cases  from  a  justice  a  different  rule  applies  from  that  on  appeal 
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from  a  justice  in  criminal  cases,  or  on  appeal  from  the  clerk.  Thougli 
in  both  these  cases  the  trial  court  was  without  jurisdiction,  the  Superior 
Court  proceeds  to  try  them  without  question.  It  may  be  that  the  Legis- 
lature will  amend  C.  S.,  637,  to  apply  also  to  appeals  in  civil  cases  from 
a  justice  of  the  peace,  for  the  decisions  of  the  court  are  irreconcilable. 


S.  W.  CARROLL  v.  VICTOR  MANUFACTURING  COMPANY. 

(FUed  17  November,  1920.) 

1.  'H'llls— Estates — ^Devise— Fee— Power  of  Sale— Remainders. 

A  devise  to  a  son  in  fee  of  two  tracts  of  land,  with  power  of  sale  and 
limitation,  "but  if  he  die  without  heirs  possessing  the  land,  or  either 
tract,"  to  the  heirs  of  another  of  his  sons,  taken  in  connection  with  the 
will  in  this  case  construed  as  a  whole :  Held,  a  devise  of  the  land  with  the 
power  to  convey  a  fee-simple  title  during  the  devisee's  life,  which,  in  the 
event  of  his  not  conveying  either  or  both  tracks,  would  carry  the  limita- 
tion over,  as  directed  in  the  will,  and  the  expression  "without  heirs  possess- 
ing the  land"  referred  to  the  ownership  of  the  title  of  the  first  taker  at 
the  time  of  his  death. 

2.  Same— Children— Equal  Division — Synonymous  Terms. 

In  construing  the  several  devises  in  a  will  to  ascertain  whether  or  not  it 
was  the  intent  of  the  testator  to  divide  his  lands  equally  among  his  child- 
ren, and  to  give  to  each  the  right  to  convey  a  fee,  otherwise  with  limita- 
tion over :  Held,  under  the  will  in  this  case,  the  terms,  **if  she  died  with- 
out heirs  of  her  body,  and  owning  the  land,"  then  over,  and  "to  a  son  in 
fee  if  he  die  without  heirs  possessing  the  lands,"  etc.,  then  over  does  not 
indicate  that  the  testator  intended  a  difTerent  meaning  by  a  difference  in 
phraseology,  and  the  terms  are  synonymous. 

Appeal  by  plaintiff  from  Allen,  J,,  at  April  Term,  1920,  of  Cumbek- 

LAND. 

This  was  originally  a  petition  for  partition,  begun  before  the  clerk 
of  Superior  Court  of  Cumberland  County,  and  upon  the  plea  of  sole 
seizin  transferred  to  the  Superior  Court  in  term  time.  The  matter  was 
heard  upon  a  case  agreed  as  appears  in  the  record,  the  pertinent  facts 
being:  James  Carroll,  Sr.,  who  owned  the  land  in  dispute,  devised  the 
same  to  his  son,  James  A.  Carroll,  "in  fee,"  with  the  following  limita- 
tion: 'TBut  if  he  die  without  heirs  possessing  these  lands  or  either 
tract,  with  remainder  to  the  heirs  of  J.  W.  Carroll."  In  the  first  item 
of  the  will,  he  gives  certain  property  to  his  daughter,  under  the  same 
condition,  but  using  a  different  phraseology,  to  wit :  'TBut  in  the  event 
of  her  death  without  heirs  of  her  body,  I  devise  said  lands,  if  she  owns 
same  at  her  death,  to  the  heirs  of  my  son,  J.  W.  Carroll,"  etc.  During 
his  lifetime  James  A.  Carroll,  the  devisee,  sold  and  conveyed  both  tracts 
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of  land,  and  defendants  claim  under  his  grantee  by  mesne  conveyances. 
The  devisee  died  intestate,  without  issue,  and  not  in  possession  of  the 
land,  and  the  plaintiflP,  who  is  one  of  the  heirs  at  law  of  J.  W.  Carroll, 
and  has  purchased  the  interest  of  the  other  heirs  in  the  land  which 
passed  by  the  will  now  asserts  that  he  owns  the  same.  The  court  ren- 
dered judgment  for  defendant,  and  the  plaintiff  appealed. 

A.  M,  Moore  for  plaintiff, 

Oaies  &  Herring  and  Rose  &  Rose  for  defendant, 

"Walkeb,  J.,  after  stating  the  case :  The  will  in  question  is  the  one 
considered  at  this  term  in  Carroll  v.  Herring,  post,  369,  but  our  opinion 
was  withheld,  at  the  request  of  counsel  for  plaintiff  in  this  appeal,  so 
that  we  might  have  additional  argument  before  deciding  the  question 
raised.  We  complied  with  the  request,  and  after  considering  the  briefs 
of  counsel  supplemented  by  an  able,  learned  and  most  ingenious  argu- 
ment of  counsel  for  the  plaintiff,  to  which  we  listened  with  great  interest, 
and  also  after  hearing  counsel  of  defendant  in  reply,  we  discover  no 
reason  for  reversing  our  former  opinion,  and  the  judgment  based  upon 
it.  It  is  very  plain  to  us  that  James  Carroll,  Sr.,  intended  that  his 
will,  with  respect  to  this  particular  clause,  should  be  considered  and 
read  as  follows :  "I  devise  the  two  tracts  of  land  (describing  them)  to 
my  son,  James  A.  Carroll,  in  fee;  but  if  he  die  possessing  the  two  tracts, 
or  either  of  them,  and  without  heirs,  with  remainder  to  the  heirs  of 
J.  W.  Carroll."  Counsel  for  plaintiff  contended  that  the  expression, 
"if  he  die  without  heirs  possessing  the  land,"  means  without  heirs  "to 
possess"  the  land,  that  is,  if  he  die  without  heirs  "capable  of  possessing" 
the  land.  But  this  construction  is  wholly  inadmissible.  All  heirs  are 
supposed  to  be  capable  of  inheriting  from  their  ancestor,  and  the  word 
**heirs"  implies  as  much.  The  '^eirs  of  a  person"  are  those  who  can, 
or  will,  inherit  his  property  from  him  if  he  die  intestate.  It  is  so  de- 
fined in  the  dictionaries.  So  that  we  cannot  adopt  the  contention  of 
counsel.  Such  a  construction  would  not  only  change  the  language  of 
the  will,  by  interpolating  words  not  to  be  found  therein,  but  it  com- 
pletely alters  the  sense  or  meaning  of  it,  and,  therefore,  it  would  be  an 
unnatural  and  unreasonable  interpretation  of  it.  Counsel  then  fell  back 
upon  their  second  line  of  attack,  and  referred  to  the  first  item  of  the 
will  (quoted  in  our  statement  of  the  case),  and  argued  that  it  showed 
clearly  what  was  meant  by  the  item  now  under  consideration.  In  the 
first  item  the  testator  devised  land  to  his  daughter  in  fee,  and  if  she  died 
without  heirs  of  her  body,  and  owning  the  land,  then  over.  They, 
therefore,  contended  that  the  difference  in  phraseology  indicated  that 
the  testator  intended  a  difference  in  meaning.  But  we  do  not  think  so, 
and  the  two  items,  when  read  together,  plainly  show  that  the  testator 
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intended  to  devise  the  land  in  fee  to  his  children,  with  the  right  of 
disposal  by  them,  but  if  they  failed  to  dispose  of  it,  then  the  land  should 
go  over  as  provided  by  him.  He  did  not  wish  to  handicap  them,  as  his 
devisees,  and  the  primary  objects  of  his  bounty,  by  giving  them  practi- 
cally the  bare  possession  and  use  of  the  land  during  their  lives  without 
the  power  of  disposition,  which  is  the  most  valuable  right  incident  to  a 
fee-simple  estate.  The  provision  "if  she  dies  owning  the  same,"  and 
"if  he  dies  without  heirs  possessing  the  lands,  or  either  tract,"  were 
intended  to  be  synonymous,  the  word  "possessing"  referring  to  the 
devisee,  James  A.  Carroll.  But  there  are  words  in  that  clause  of  the 
will  which  settle  this  question,  and  they  are  "possessing  these  tracts  of 
land,  or  either  of  them/'  which  manifestly  mean  that  James  A.  Carroll 
should  have  the  power  of  disposal  of  both  tracts  or  either  of  them.  If  he 
disposed  of  only  one,  the  other  should  go  over,  but  not  the  one  he  had 
sold,  and  it  follows,  of  course,  that  if  he  disposed  of  both,  there  should 
be  no  remainder.  This  view  was  not  met  by  counsel  in  argument, 
because  it  could  not  be.  It  was  the  testator's  intention  that  the  words 
"possessing  the  land"  should  refer  to  his  son,  J.  A.  Carroll,  and  not  to 
the  heirs,  so  that  it  would  read,  "if  he  should  die  without  heirs  and 
owning  the  land,"  the  remainder  should  pass  to  J.  W.  Carroll. 

In  construing  a  will  we  must  look  at  the  text  and  context,  Campbell 
V,  Crater f  95  N.  C,  156,  and  if  it  is  ungrammatical,  or  not  punctuated, 
it  should  be  read  so  as  to  make  it  consistent  and  sensible,  Hoyle  v.  Whit' 
ener,  67  X.  C,  252,  and  words  of  similar  import  or  meaning  should  be 
construed  alike,  Lockhart  v.  Lochhart,  56  N.  C,  205-206,  and  as  the 
chief  object  is  to  ascertain  the  intention  of  the  testator,  words  may  be 
supplied,  abstracted,  and  the  grammatical  arrangement  disregarded, 
and  clauses  transposed  in  order  to  do  so.  Taylor  v,  Johnson,  63  N.  C, 
381;  Baker  v.  Pender,  50  K  C,  352;  Ward  v.  Sutton,  40  N.  C,  421; 
Turner  v,  Whitted,  9  N.  C,  613 ;  Dew  v.  Barnes,  54  K  C,  149 ;  Hower- 
ton  V.  Henderson,  88  X.  C,  597;  Lowe  v.  Carter,  55  N".  C,  377;  Wil- 
Hams  V.  McComb,  38  N.  C,  450-453.  We  should  construe  the  will  by 
its  context,  where  necessary,  in  order  to  arrive  at  the  testator's  intention, 
which  must  prevail,  when  it  can  fairly  be  found  within  the  four  corners 
of  the  instrument  and  the  language  he  employed  to  express  it,  and 
provided  it  is  not  in  contravention  of  any  rule  of  construction  or  anv 
principle  of  the  law.  Ed  ens  v,  Williams,  7  X.  C,  27 ;  Williams  v.  Lane. 
4  X.  C,  246;  Clement  v.  Collins,  2  Term  (Eng.),  498-503. 

We  may  compare  one  clause  with  another,  so  that  "every  string  must 
give  its  sound"  without  any  discord,  but  in  perfect  harmony  with  the 
whole. 

The  Court  adheres  to  its  first  opinion  of  the  case,  and  approves  the 
judgment. 

Affirmed. 


X.C.]  FALL  TEEM,  1920.  369 


Carroll  v.  Herring. 


S.  W.  CARROLL  v.  MRS.  T.  D.  HERRING  et  al. 
(Filed  17  November,  1920.) 

1.  Wills— Interpretatioii — Foe      Powers—  Restraint  on  Alienation — Es- 

tates-^-Ebcecntory  Devise— Limitations. 

When,  by  proper  interpretation,  it  may  be  seen  by  his  will,  construed  as 
a  whole,  that  the  testator  intended  an  equal  distribution  of  his  property 
among  his  children,  a  devise  of  his  two  certain  tracts  of  land  to  his  son,  in 
fee,  but  if  he  die  without  heirs  possessing  the  lands,  or  either  tract,  then 
to  his  brother :  Heldt  the  conveyance  of  the  fee-simple  title  left  nothing  in 
the  testator,  to  take  effect  by  way  of  executory  devise  during  the  life  of 
the  first  taker  and  the  expression  '*but  if  he  die  without  heirs  possessed  of 
said  tracts  of  land  then  over"  to  the  other  son,  was  to  free  the  devisee  from 
any  restraint  on  alienation,  and  he  could  sell  and  convey  a  good  fee  simple 
title  to  either,  or  both  of  these  tracts,  faiUng  which,  at  his  death,  the  lands 
would  go  over  to  his  brother. 

2.  WUls — Devise     Foe     Less  Estate— Repugnancy. 

A  devise  of  lands  generally  or  indefinitely  to  a  person  with  a  power  of 
disposition,  or  to  him  and  his  heirs  and  assigns  forever,  conveys  a  fee, 
and  any  limitation  over  or  qualifying  expression  of  less  import  is  void  for 
repugnancy,  unless  in  the  case  of  a  contingent  fee  or  substitution  of  one 
estate  for  another. 

8.  Wills— Interpretation— -Particular  Words-^Presnmption. 

Where  it  is  apparent  in  the  construction  of  a  will,  that  a  particular 
significance  was  attached  by  the  testator  to  his  use -of  a  word  or  phrase, 
the  same  meaning  will  be  presumed  to  be  intended  in  all  other  instances 
of  his  use  of  the  same  word  or  phrase,  nothing  else  appearing. 

4.  Wills— Interpretation — Technical  Rules — Pnnctnation — Transposition 
of  Words. 

Technical  rules  in  cases  of  ambiguity  will  not  prevail  in  the  interpreta- 
tion of  a  will  over  the  evident  intent  of  the  testator,  either  expressly  or  by 
necessary  implication,  gathered  from  the  language  of  the  will,  as  a  whole ; 
and  to  effectuate  this  intent  the  court  will,  in  proper  instance,  disregard 
punctuation,  or  transpose  words  or  sentences. 

Appeal  by  plaintiflP  from  Allen,  J.,  at  April  Term,  1920,  of  Cumber- 
land. 

Action  to  remove  a  cloud  upon  title  and  to  recover  land.  Judgment 
for  defendant,  and  plaintiff  appealed. 

The  case  was  as  follows :  James  Carroll,  Sr.,  died  leaving  a  will  in 
which  he  devised,  among  other  things,  two  tracts  of  land  to  his  son, 
James  A.  Carroll.  The  item  of  said  will  by  which  this  devise  was  made 
reads  as  follows:  "I  give,  bequeath,  and  devise  to  my  son,  James  A. 
Carroll,  two  hundred  dollars  ($200),  to  be  paid  by  my  executors,  and  T 
devise  to  him  the  ten  acres  of  land  known  as  the  Pearce  land,  on  which 
he  has  built  a  house  where  he  lives.  Also,  37  acres  which  I  bought  of 
24-180 
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Warren  Carver,  and  lying  east  of  the  Holly  land,  both  said  tracts  to 
said  James  A.  Carroll  in  fee,  but  if  he  die  without  heirs  possessing  these 
lands,  or  either  tract,  with  remainder  to  the  heirs  of  J.  W.  Carroll." 

A,  M,  Moore  for  plaintiff. 
Nimocks  &  Nimocks  for  defendant. 

Walker,  J.,  after  stating  the  case:  PlaintiflPs  admit  that,  about  the 
year  1902  or  1903,  and  prior  to  his  death,  James  A.  Carroll  conveyed 
such  interest  as  he  had  in  the  37  acres  of  land,  lying  east  of  the  Holly 
land,  and  that  he  was  never  in  possession  of  this  land  again.  The  last 
clause  in  the  above  item,  by  which  this  37  acres  of  land  was  devised, 
shows  clearly  that  it  was  the  intention  of  the  grantor  for  his  son, 
James  A.  Carroll,  to  have  a  fee-simple  estate  in  the  land  devised  to  him, 
to  do  with  and  dispose  of  as  he  saw  fit.  This  last  clause  is  susceptible 
of  but  one  meaning.  What  words  could  the  testator  have  used  to  more 
clearly  express  his  desire  than  ''Both  of  said  tracts  to  the  said  James  A. 
Carroll  in  fee,  but  if  he  died  without  heirs  possessing  these  lands,  or 
either  tract,  with  remainder  to  the  heirs  of  J.  W.  Carroll." 

It  cannot  be  seriously  contended  that  the  testator  intended  that  the 
heirs  of  James  A.  Carroll  should  be  in  the  possession  of  the  lands  at  his 
death.  It  is  true  that  by  inclosing  the  words*  "without  heirs"  in  commas, 
the  intent  could  have  been  more  quickly  and  surely  discovered. 

The  intention  of  the  testator,  as  expressed  in  his  will,  is  not  controlled 
by  the  punctuation  therein,  which  may  be  disregarded,  where  it  conflicts 
with  the  manifest  intention  of  the  testator,  and  by  so  doing  the  meaning 
of  the  will  is  made  more  obvious.  The  court  may  also  supply  punctm- 
tion  for  the  purpose  of  clearing  up  an  ambiguity  in  the  will,  except  in 
cases  where  no  real  ambigiiities  exist  other  than  that  which  the  punctua- 
tion itself  creates.     40  Cyc,  1403  (g). 

If  the  testator  had  desired  or  intended  to  convey  a  life  estate  only, 
with  remainder  over,  he  would  not  have  inserted  the  words  "or  either 
tract,"  for  certainly,  if  the  devisee  had  the  power  to  convey  one  tract,  he 
had  the  power  to  convey  both. 

"When  real  estate  shall  have  been  devised  to  any  person,  the  same 
shall  be  held  and  construed  to  be  a  devise  in  fee  simple,  unless  such 
devise  shall,  in  plain  and  express  words,  or  it  shall  be  plainly  intended 
by  the  will,  or  some  part  thereof,  that  testator  intended  to  convey  an 
estate  of  less  dignity."  PelPs  Revisal,  sec.  3138;  Whitfield  v.  Garris, 
134  K  C,  24. 

Having  devised  an  estate  in  fee,  it  is  said  that  there  was  no  ^tate 
left  in  testator  to  dispose  of.  If  one  devise  in  fee  simple  he  cannot  make 
a  limitation  over  by  way  of  executory  devise  without  cutting  down  the 
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first  fee,  in  order  to  make  room  for  the  second;  for,  after  giving  a  fee 
simple  absolutely,  there  is  no  part  of  the  estate  or  interest  left  in  him. 
So,  if  one  devise  in  fee,  without  an  express  limitation,  and  give  a  general 
power  to  dispose  of  the  land,  he  cannot  make  a  limitation  over  to  a  third 
person  in  case  the  first  taker  dies  without  disposing  of  the  land,  or  as 
to  such  parts  as  he  does  not  dispose  of,  for  the  general  power  confers 
the  absolute  ownership,  and  leaves  nothing  in  the  devisor.  This  was 
said  by  Chief  Justice  Pearson,  in  McDaniel  v.  McDaniel,  58  N.  C,  353. 

"A  devise  of  an  estate,  generally  or  indefinitely,  with  a  power  of  dis- 
position over  it  carried  a  fee."  Patrick  v.  Morehead,  85  NT.  C,  62; 
Herring  v,  Williams,  158  N'.  C,  1. 

*Baving  annexed  a  condition  after  devising  a  fee,  the  condition  is 
void."    Lattimer  v,  Waddell,  119  N.  C,  370. 

Where  real  estate  is  given  absolutely  to  one  person,  with  a  gift  over 
to  another  of  such  portion  as  may  remain  undisposed  of  by  the  first 
taker  at  his  death,  the  gift  over  is  void,  as  repugnant  to  the  absolute 
property  first  given;  and  it  is  also  established  law  that  where  an  estate 
is  given  to  a  person  generally  or  indefinitely  with  a  power  of  disposition, 
or  to  him,  his  heirs  and  assigns  forever,  it  carries  a  fee,  and  any  limita- 
tion over  or  qualifying  expression  of  less  import  is  void  for  repugnancy. 
The  only  exception  to  such  a  rule  is  where  the  testator  gives  to  the  first 
taker  an  estate  for  life  only,  by  certain  and  express  terms,  and  annexes 
to  it  the  power  of  disposition.  In  that  particular  and  special  case  the 
devisee  for  life  will  not  take  an  estate  in  fee,  notwithstanding  the  naked 
gift  of  a  power  of  disposition.  Schouler  on  Wills,  Executors  and  Ad- 
ministrators, pp.  703,  594,  in  which  is  cited  Mulvane  v,  Rudd,  146  Ind., 
482  and  483  (45  N.  E.,  659),  and  others. 

Where  the  words  of  the  will  were,  'TBut  should  she  die  without  issue 
and  leave  any  property  at  her  death  given  by  this  will,"  then  over,  it 
was  held  that  an  implied  power  was  given,  and  that  the  devisee  acquired 
a  fee  in  the  property.  Oallaway  v,  Durham  (Ky.,  1904),  81  S.  W.,  659. 
Cited  in  Notes,  vol.  30,  A.  and  E.  Encyclopedia  of  Law,  p.  737. 

An  inspection  of  the  entire  will  shows  the  intention  of  the  testator  to 
make  an  equal  division  among  his  children  of  all  his  property,  devising 
his  lands  to  them  in  fee,  and  in  only  one  other  instance  does  he  attempt 
to  suggest  what  shall  be  done  with  the  land  after  the  death  of  the  devisee, 
and  this  suggestion  is  likewise  based  on  her  ownership  thereof  at  her 
death;  but  in  both  these  instances  the  devise  is  in  fee,  unconditional. 

'*In  construing  a  will,  where  there  is  doubt  or  ambigiiity,  the  true 
intent  and  meaning  of  the  testator  should  be  gathered  from  the  entire 
instrument,  in  accordance  with  the  rules  of  law  established  for  the 
purpose.  .  .  .  The  first  taker  in  a  will  is  presumably  the  favorite 
of  the  testator,  and  in  doubtful  cases  the  gift  is  to  be  construed  so  as  to 
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make  it  as  eflFectual  to  him  as  the  language  of  the  will,  by  reasonable 
construction,  will  warrant.  .  .  .  The  law  favors  the  early  vesting 
of  estates,  to  the  end  that  property  may  be  kept  in  the  channels  of  com- 
merce. Hence,  a  future  or  executory  limitation  under  a  deyise  in  a 
will  will  not  be  construed  as  contingent,  when  construing  the  will  as 
a  whole,  it  appears  that  the  intent  of  the  testator  was  that  it  should  be 
deemed  as  vested."     Dunn  v.  Hines,  164  N.  C,  113. 

In  the  fifth  item  of  the  will  testator  devises  77  acres  of  land  to  bis 
daughter,  Maria  Purvis,  and  provides  further:  "Also  one-fourth  of 
the  residue  of  my  estate,  and  the  other  three-fourths  to  be  divided 
equally  between  Aurelia,  John  Wesley,  and  James  A.  Carroll,"  further 
clearly  showing  that  it  was  his  intent  and  desire  to  make  an  exactly 
equal  division  of  all  his  property  among  his  children,  or  as  nearly  as 
it  could  be  done. 

The  law,  also,  if  possible,  adopts  the  just,  natural,  and  reasonable  rule 
of  an  equal  distribution  among  children  (40  Cyc,  1411),  and  if  words 
are  used  in  one  part  of  a  will  in  a  certain  sense,  the  same  meaning  is  to 
be  given  them  when  repeated  in  other  parts  of  the  will,  unless  a  contrary 
intent  appears.  It  is  a  well  settled  rule  of  testamentary  construction 
that  if  it  is  apparent  that  in  one  use  of  a  word  or  phrase  a  particular 
significance  is  attached  thereto  by  the  testator,  the  same  meaning  will 
be  presumed  to  be  intended  in  all  other  instances  of  the  use  by  him  of 
the  same  word  or  phrase.     Taylor  v.  Taylor,  174  N.  C,  537. 

The  above  principles  are  stated  as  illustrating  the  trend  of  what  this 
court,  and  others,  have  said  upon  subjects  somewhat  related  to  the 
question  we  have  in  hand,  and  not  as  approving  all  that  has  been  thus 
said  in  that  regard.  Though  technical  doctrines  have  weight  with  us 
in  some  cases,  they  will  not  be  allowed  to  defeat  the  evident  intention 
of  the  testator  in  construing  his  will. 

The  primary  object  in  interpreting  all  wills  is  to  ascertain  what  tes- 
tator desired  to  be  done  with  his  estate,  and  if  it  can  be  found  in  the 
language  of  the  document,  his  intention  always  controls. 

It  has  been  said  that  the  cardinal  rule  of  interpretation  is  that  we 
should  seek  first  and  throughout  for  the  testator's  intention,  as  expressed 
in  his  will,  and  in  doing  so  any  obscurity  or  doubt  as  to  the  meaning  may 
be  cleared  up  by  giving  words  their  primary  or  ordinary  signification^ 
and  so  moulding  the  language  by  repeating,  supplying,  transferring,  or 
substituting  words  and  sentences,  and  so  arranging  them  in  a  reasonable 
manner  and  with  proper  punctuation  as  will  more  clearly  disclose  the 
true  intent  and  meaning.  40  Cyc,  1386-1405.  It  will  appear,  at  the 
pages  of  the  Cyclopedia  of  Law  just  noted,  that  the  following  may  be 
adopted  as  a  guide  to  a  correct  interpretation.  The  cardinal  rule  in  the 
construction  and  interpretation  of  wills  or  codicils  is  that  the  intention 
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of  the  testator  must  be  ascertained,  if  possible,  and,  if  it  is  not  in  contra- 
vention of  some  established  rule  of  law  or  public  policy,  must  be  given 
effect,  and  by  this  is  meant  the  actual,  personal,  individual  intention, 
and  not  a  mere  presumptive  intention  inferred  from  the  use  of  a  set 
phrase  or  a  familiar  form  of  words.  For  this  purpose  the  will  should 
be  construed  liberally ;  but  it  cannot  be  construed  so  as  to  effectuate  an 
intention  which  is  contrary  to  some  rule  of  law  or  public  policy.  The 
intention  which  controls  in  the  construction  of  a  will  is  that  which  is 
manifest,  either  expressly  or  by  necessary  implication,  from  the  language 
of  the  will,  as  viewed,  in  case  of  ambiguity,  in  the  light  of  the  situation 
of  the  testator  and  the  circumstances  surrounding  him  at  the  time  it  was 
executed,  although  technical  words  are  not  used;  or,  as  is  sometimes 
said,  the  testator's  intention  must  be  ascertained  from  the  four  corners 
of  the  will.  Hence,  a  will  cannot  be  construed  by  a  mere  conjecture  as 
to  the  intention  of  the  testator ;  but  it  is  the  intention  which  the  testator 
expressed  in  his  will  that  controls,  and  not  that  which  he  may  have  had 
in  his  mind,  or  which  he  manifested  by  some  other  paper  not  a  part  of 
the  will,  or  by  previous  declarations.  Where  the  will  affords  no  satis- 
factory clue  to  the  real  intention  of  the  testator,  technical  rules  for  the 
construction  of  wills  are  to  be  followed  so  far  as  they  aid  in  determining 
that  intention,  but  any  technical  rule,  if  they  would  tend  to  defeat  such 
intention,  must  yield  to  a  practical  construction  of  the  will.  The  prin- 
ciple applies  to  cases  where  there  is  an  intention  exhibited  to  make  a 
certain  disposition  of  the  property,  but  the  mode  of  executing  the  inten- 
tion is  erroneously,  defectively,  or  illegally  prescribed  in  the  will.  Pick- 
ering V.  Langdon,  22  Me.,  413;  Graham  v.  Graham,  W.  Va.,  36.  Ex- 
pressions of  doubtful  or  uncertain  meaning  or  equivocal  language  cannot 
defeat  a  general  intent  clearly  expressed  in  the  will.  Barrett  v.  Marsh, 
126. Mass.,  213;  Behrens  v.  Baumann,  66  "W.  Va.,  56.  These  passages 
substantially  taken  from  Cyc.  are  in  accord  with  our  own  decisions,  and 
it  is,  therefore,  not  necessary  that  we  should  enumerate  them  here,  as 
they  are  cited  in  the  note  to  the  text. 

When  we  consider  the  simple  rules  above  set  forth,  and  keep  them 
steadily  in  mind,  we  find  no  difficulty  whatever  in  correctly  discerning 
and  comprehending  the  meaning,  and  the  intention  of  the  testator,  as 
expressed  in  the  will  now  under  consideration.  He  devises  the  ten  acres, 
known  as  the  Pearce  land,  to  his  son,  James  A.  Carroll,  and  also  the 
thirty-seven  acres,  in  fee,  "but  if  he  die  without  heirs  possessing  these 
lands,  or  either  tract,  with  remainder  to  the  heirs  of  J.  W.  Carroll." 
If  properly  punctuated,  as  he  designed  it  should  be,  and  as  correct  form 
suggests,  the  meaning  of  this  clause  is  clear  beyond  dispute.  It  may  be 
rendered  into  unobscure  English  in  several  ways.  The  first  and  most 
simple  is  by  the  slightest  punctuation,  when  it  will  read  thus:     "T 
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devise  to  my  son  James  A.  Carroll,  the  said  tract  of  land  in  fee,  but  if 
he  die,  without  heirs,  possessing  said  land,  or  either  of  the  tracts,  re- 
mainder to  the  heirs  of  J.  "W.  Carroll."  Another  way :  "I  devise  to 
my  son  James  A.  Carroll  the  said  tract  of  land  in  fee,  hut  if  he  die 
possessed  of  them,  or  either  of  them,  and  without  heirs,  then  over  to 
my  son  J.  W.  Carroll."  Or  still  another,  which  would  express  the  limi- 
tation over  in  this  way,  after  devising  the  tracts  of  land  in  fee  to 
James  A.  Carroll :  "But  if  he  die  without  heirs  and  possessed  of  (or,  in 
other  words,  owner  of)  said  tracts  of  land,  then  over  to  my  son  J.  W. 
Carroll."  This  clause  was  framed,  as  we  find  it  in  the  will,  for  the 
evident  purpose  of  relieving  his  son,  James  A.  Carroll,  from  any  re- 
straint of  alienation,  and  leaving  him  free  to  convey  the  land  during 
his  life,  so  as  to  render  it  of  more  value  to  him.  He  could  keep  it  and 
cultivate  it,  or  otherwise  use  it  for  his  own  profit,  or  he  could  sell  it  and 
give  a  good  and  indisputable  title  to  the  purchaser,  and  take  the  proceeds 
of  the  sale,  or  keep  the  land  itself,  as  he  saw  fit,  or  otherwise  as  he  might 
choose  in  order  to  advance  his  own  interest.  This  is  perfectly  clear 
upon  the  face  of  the  will  alone,  but  the  very  expression  "possessing  these 
tracts  of  land,  or  either  of  them,"  is  plainly  indicative  of  this  purpose. 
It  meant,  if  he  sold  and  conveyed,  not  only  both  of  them,  but  either  of 
them,  as  to  both,  or  as  to  the  one  sold,  the  title  should  be  good  in  the 
purchaser,  but  as  to  the  other,  that  is,  the  one  not  conveyed,  it  should 
go,  at  James'  death  without  issue,  to  J.  W.  Carroll.  Xothing,  it  seems 
to  us,  could  be  more  fuller  and  clearer  indicated  than  this  intention  of 
the  testator  by  the  language  of  his  will.  The  words  "possessing  these 
lands"  were  certainly  not  intended  to  qualify,  or  to  stand  connected,  with 
the  expression  "without  heirs,"  so  as  to  read  "without  heirs  possessing 
these  lands,"  for  we  cannot  see  how  James  A.  Carroll's  heirs  could  have 
been  in  possession,  in  their  own  right,  of  the  land  at  his  death. 

It  is  obvious  to  us  that  the  meaning  of  the  will  must  be  what  we  have 
stated  that  it  is,  and  that  it  can  only  have  that  meaning. 

Mr.  A.  M.  Moore  submitted  an  exceedingly  valuable  brief,  reinforced 
by  a  strong  oral  argument  in  support  of  his  position,  and  the  case  was 
equally  well  argued  by  Mr.  Nimocks,  but  after  hearing  and  considering 
all  that  is  in  the  record,  and  enlightened  as  we  have  been  by  the  fine 
discussion  of  the  question  involved,  we  conclude  that  the  judge  decided 
the  case  correctly,  when  he  nonsuited  the  plaintiff. 

Affirmed. 
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MRS.  CORA  J.  HARPER  v.  MRS.  AMANDA  LEE  BATTLE. 

(Filed  17  November,  3920.) 

1.  Statute  of  Frauds-— Contracts— -Speciiic  Performance— Sufficient  Writ- 

ings—Accepted Checks— Deeds  and  Conveyancoo     Equity. 

Under  a  parol  contract  to  sell  a  certain  bouse  and  lot  in  a  city,  a  cbeck 
made  to  tbe  seller  in  part  payment  of  tbe  purchase  price  thereof,  with  suf- 
ficient description  of  tbe  property,  and  endorsed  and  collected  by  bim,  is  a 
sufficient  writing  to  enforce  tbe  performance  of  tbe  contract  witbin  tbe 
intent  and  meaning  of  tbe  statute  of  frauds,  as  is  also  a  formal  deed  to  tbe 
land  made  and  executed  by  tbe  seller  and  placed  by  bim  in  tbe  bands  of 
his  attorney  or  agent,  to  be  delivered  to  tbe  purchaser  upon  bis  perform- 
ing tbe  conditions  imposed  upon  bim  by  bis  contract  of  purchase. 

2.  Same     Collateral  Controversies. 

Where  tbe  writing  is  sufiQcient  to  enforce  a  contract  to  convey  lands 
witbin  tbe  intent  and  meaning  of  tbe  statute  of  frauds,  a  controversy  be- 
tween the  parties  as  to  which  one  should  pay  tbe  taxes  for  the  preceding 
or  current  year,  relates  to  the  meaning  of  the  contract,  and  not  to  its  exist- 
ence or  validity. 

S.  Statute  of  Frauds— Contracts — Specific  Performance— Equity — ^Time  of 
Performance— Rents  and  Profits— Court*s  Discretion. 

Where  tbe  jury  has  decided  with  the  plaintiff  in  his  suit  to  enforce  spe- 
cific performance  of  a  contract  to  convey  lands,  and  as  to  the  time  agreed 
It  should  be  effective,  it  is  not  within  the  discretion  of  tbe  trial  court  to 
disallow  tbe  rents  and  profits  to  tbe  plaintiff  from  that  date  merely  on 
account  of  some  delay  in  demanding  tbe  deed,  for  he  is  entitled  thereto  as 
a  matter  of  right 

Civil  action,  tried  before  Calvert,  J.,  and  a  jury,  at  March  Term, 
1920,  of  Durham. 

The  action  is  for  specific  performance  of  a  contract  of  sale  of  a  house 
and  lot  in  Durham,  N".  C,  and  there  was  evidence  on  the  part  of  plaintiff 
tending  to  show  a  definite  contract  in  writing  on  part  of  defendant  to 
sell  and  convey  this  house  and  lot  on  Watts  Street  in  Durham,  N.  C, 
at  the  price  of  $8,650,  the  papers  to  be  formally  prepared  and  take 
eflFect  as  of  1  June,  1918,  and  breach  of  same  by  defendant. 

There  was  denial  of  any  valid  contract,  defendant  contending  that  no 
sufficient  writing  had  been  given,  and  defendant  alleged  further  and 
oflFered  evidence  tending  to  show  an  abandonment  by  the  parties  of  any 
contract  th^y  may  have  made  concerning  the  property,  before  action 
instituted,  ^n  issues  submitted  there  was  verdict  for  plaintiff.  Judg- 
ment on  the  verdict,  and  defendant  excepted  and  appealed. 

McLendon  &  Hedrick  and  R,  P,  Reade  for  plaintiff. 
W,  P,  Brogden  and  J,  S.  Manning  for  defendant. 
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Hoke,  J.  It  is  chiefly  urged  for  error  on  the  part  of  the  defendant 
that  there  was  no  sufficient  evidence  of  a  written  contract  to  convey  on 
her  part  within  the  effect  and  meaning  of  the  statute  of  frauds;  and 
second,  that  on  the  entire  evidence,  if  believed,  there  was  an  abandon- 
ment of  the  contract,  and  the  court  should  have  so  instructed  the  jury, 
but,  in  our  opinion,  neither  position  can  be  sustained  on  the  record 
presented.  In  reference  to  the  first  objection,  the  pertinent  facts  in 
evidence  tended  to  show  that  in  early  part  of  1918  defendant  had  agreed 
by  parol  to  sell  to  plaintiff  her  house  and  lot  in  the  city  of  Durham  at 
the  price  of  $8,650,  one  thousand  dollars  to  be  paid  in  cash,  and  the 
remainder  evidenced  and  secured  by  notes  and  deed  of  trust  on  the 
property,  the  papers  to  be  prepared  and  to  take  effect  as  of  1  June  of 
said  year.  That  on  7  March  plaintiff  drew  a  check  in  favor  of  defendant 
for  $50  in  terms  as  follows: 

Durham,  K  C,  March  7,  1918. 

The  Fidelity  Bank. 

Pay  to  the  order  of  Mrs.  Lee  Battle,  $50.00. 
Fifty  and  no/100  dollars. 
Payment  on  "Watts  Street  House. 

(Signed)     Mrs.  J.  E.  Harper. 

That  said  check  was  collected  by  defendant,  her  written  endorsement, 
'^rs.  Lee  Battle,"  having  been  made  and  entered  on  the  check  for  the 
purpose.  It  further  appeared  by  the  admissions  of  defendant's  answer, 
put  on  evidence  that  after  making  the  verbal  agreement  to  sell  the  house 
and  lot  in  question,  "defendant,  on  or  about  1  June,  1918,  executed  a 
deed  for  the  property  described  in  the  complaint,  and  delivered  the 
same  to  her  attorney  at  Durham,  N.  C,  and  at  the  same  time  defendant 
had  her  attorney  prepare  a  deed  of  trust  describing  the  property,  and 
notes,  all  bearing  date,  1  June,  1918,  for  plaintiff  and  her  husband  to 
execute,"  etc.  On  these  facts  our  decisions  are  to  the  effect  that  either 
the  check  given  in  part  payment  on  the  bargain,  collected  by  defendant 
through  her  written  endorsement  made  thereon,  in  which  the  property 
is  described  as  the  '^atts  Street  House,"  or  the  written  deed,  describ- 
ing the  property,  formally  prepared  by  defendant,  and  left  with  her 
attorney  for  delivery  on  receipt  of  the  price  as  agreed  upon,  is  a  sufficient 
memorandum  in  writing  within  the  intent  and  meaning  of  the  statute 
of  frauds,  and  this  exception  of  defendant  must  be  overruled.  Pope  v. 
McPhail,  173  N".  C,  238;  Vimon  v.  Pugh,  173  N.  C,  190;  Flowe  v. 
Hartwick,  167  K  C,  448;  Norton  v.  Smith,  179  N".'  C,  553;  Lewis  v. 
Murray,  177  X.  C,  17;  Bateman  v,  Hopkins,  157  N".  C,  470.  In 
reference  to  the  deed,  it  was  held  in  Vinson  v.  Pugh,  supra,  "That  where 
a  vendor  of  land  has  executed  a  deed  reciting  the  consideration  and 
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expressed  in  conformity  with  a  parol  contract  of  sale  theretofore  made, 
and  has  given  the  deed  to  her  agent  to  be  delivered  on  payment  of  the 
agreed  purchase  price,  it  is  a  sufficient  writing  within  the  meaning  of 
the  statute  of  frauds."  And  on  the  sufficiency  of  the  description  as  con- 
tained in  the  check,  the  cases  of  Norton  v.  Smith  and  Lewis  v.  Murray, 
and  the  numerous  authorities  therein  cited,  show  that  the  same  is  a  full 
compliance  with  the  statutory  requirements  on  the  subject. 

The  second  objection  is  without  merit.  While  there  is  much  evidence 
on  the  part  of  the  defendant  tending  to  show  an  abandonment  of  the 
contract  by  the  parties,  there  is  evidence  for  the  plaintifF  to  the  contrary, 
and  these  opposing  views  were  submitted  to  the  jury  on  the  issue  as  to 
abandonment,  and  they  have  determined  the  matter  for  the  plaintifF. 
The  clear  and  correct  charge  of  his  Honor  is  in  full  accord  with  our 
decisions  on  the  subject,  and  we  find  no  reason  for  disturbing  the  verdict 
of  the  jury  on  the  issue.  Rohinet  v.  Hamhy,  132  N.  C,  353-356,  citing 
Miller  v.  Pierce,  104  IST.  C,  389,  and  Faw  v.  Whittington,  72  N.  C,  321. 
True,  that  after  making  the  parol  contract  of  sale,  the  parties  seem  to 
have  had  considerable  discussion  as  to  which  of  them  should  pay  the 
taxes  for  1918.  The  agreement  being  silent  on  that  question,  the  posi- 
tion taken  by  plaintifF  would  seem  to  be  correct,  as  the  taxes  became  a 
lien  on  the  property  on  1  June.  Consolidated  Statutes,  7987;  Rev., 
2864.  But  however  that  may  be,  the  difFerence  referred  to  was  only 
as  to  the  efFect  and  meaning  of  the  contract  the  parties  had  made,  and 
in  no  way  involved  or  afFected  its  existence  or  validity. 

We  find  no  error  in  the  record  in  defendant's  appeal,  and  the  judg- 
ment for  plaintifF  is  affirmed. 

No  error. 

Plaintiff's  Appeal. 

Hoke,  J.  PlaintifF  excepts  and  appeals  for  the  reason  that  the  court 
declined  to  allow  plaintifF  for  the  rents  of  the  property  from  1  June, 
1918,  the  date  when  the  contract  was  to  take  efFect,  the  portion  of  the 
judgment  which  embodies  the  ruling  being  as  follows :  "In  making  the 
above  calculation  as  to  the  amounts  due  by  the  respective  parties,  and 
in  considering  the  suggestion  of  the  defendant  that  specific  performance 
should  not  be  decreed  in  this  case,  the  court  took  into  consideration  the 
testimony  in  respect  to  the  laches  of  the  plaintifF,  the  increase  in  the 
value  of  the  property,  and  all  the  other  facts  and  circumstances  testified 
to,  and  in  passing  upon  the  right  to  specific  performance  of  the  contract, 
considered  in  its  discretion  that  if  specific  performance  were  granted, 
the  defendant  should  not  be  required  to  account  for  the  rents  from 
1  June,  1918,  until  demand  was  made  for  the  deed  in  July,  1919,  and 
said  rents  are  not  included  in  the  amounts  above  set  forth." 


378  IX  THE  SUPREME  COURT.  [180 

Harpeb  v.  Battle. 

It  is  the  accepted  position  with  us  that  a  vendee  is  entitled  to  specific 
performance  of  a  binding  contract  to  convey  land.  Combes  v.  Adams, 
150  N.  C,  64,  citing  in  illustration  i^udwi/Z  v.  Whitener,  146  N.  C,  403; 
Boles  V,  Caudle,  133  N".  C,  528;  Whitted  v.  Fuquay,  127  N.  C,  68. 
And  when  such  right  is  properly  established,  it  must  be  enforced  as  the 
parties  have  made  it,  or  as  far  as  practicable  under  existent  circum- 
stances. This  is  a  legal  or  recognized  equitable  right,  and  may  not  be 
modified  or  withheld  in  the  discretion  of  the  court  merely  because  of 
some  delay  of  the  claimant  to  move  in  the  matter,  unless  such  delay  be 
of  a  kind  and  extent  as  to  create  an  abandonment  or  some  recognized 
legal  or  equitable  modification  of  the  rights  under  the  contract  or  the 
remedy  to  enforce  the  same.  On  the  facts  presented,  the  jury  have 
established  a  breach  of  defendant's  contract  to  convey  her  house  and  lot 
to  plaintifF,  the  papers  to  be  drawn  and  take  efiFect  as  of  1  June,  1918. 
and  in  the  judgment  plaintiff  has  been  held  to  account  for  interest  from 
that  date  on  the  contract  price.  On  an  issue  submitted,  and  under  a 
correct  charge,  the  jury  have  found  that  there  has  been  no  abandonment 
of  the  contract  by  the  parties,  and  the  right  to  specific  performance  has 
been  established  by  the  verdict  as  of  1  June,  1918.  In  such  case  and 
under  the  rules  ordinarily  prevailing  plaintiff  is  entitled  to  the  rents 
from  the  time  when  by  the  term  of  the  contract  the  deed  should  have 
been  made.  We  find  nothing  on  the  record  to  justify  a  modification  of 
plaintiff's  rights  in  the  premises.  Combes  v.  Adams,  supra;  Miller  v, 
Jones,  68  W.  Va.,  p.  526 ;  36  Cyc,  789 ;  25  R.  C.  L.,  341 ;  Fry  on  Specific 
Performance,  Fifth  Edition,  sec.  1147. 

In  the  citation  to  Cyc.  the  principle  applicable  is  stated  as  follows: 
"The  decree  should  conform  to  the  contract.  It  cannot  add  to  the  con- 
tract a  promise  not  made.  The  court  will  not  make  a  contract  for  the 
parties,  but  where  exact  enforcement  is  impracticable,  plaintiff  may 
sometimes  have  approximate  relief  in  some  other  which  will  secure  to 
him  the  substantial  advantages  of  his  contract." 

On  the  facts  presented  we  are  of  opinion  that  the  judgment  should 
be  reformed  so  as  to  allow  plaintiff  for  the  rents  from  1  June,  1918,  the 
day  when  the  deed  should  have  been  made,  and  plaintiff  charged  with 
interest  from  that  date  on  the  contract  price. 

Defendant's  appeal,  No  error. 

Plaintiff's  appeal.  Modified. 

Plaintiff  allowed  rents  from  1  June,  1918. 
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WILLIAM  WADE  CHISMAN,  MART  CARR  WILLIAMSON,  and  H.  H. 
WILLIAMSON  V.  W.  M.  CHISMAN,  PATTIE  HAINES,  GEORGE  A. 
HAINES,  ELIZA  HAINES,  and  J.  L.  HAINES. 

(FUed  17  November,  1920.) 

1.  Wills— Estates  for  liif e— liiinitatioiis — Tenants  in  Common — ^Rents  and 

Profits. 

A  devise  and  bequest  to  testator's  wife  of  all  of  my  property,  both  per- 
sonal and  real,  for  life,  excepting  what  I  hereafter  give,  and  at  her  death 
to  **revert*'  to  C.  and  his  wife  and  their  children,  followed  by  a  bequest  to 
the  wife  of  half  of  the  bonds  and  money  I  may  have  at  the  time  of  my 
death,  and  one-half  of  the  profits  of  my  farm  on  which  I  live,  and  other 
farms  rented  out :  Held,  the  intent  of  the  testator  was  that  his  wife,  for 
her  life,  should  receive  the  full  benefit  of  the  rents  and  profits  of  the  land, 
and  at  her  death  it  was  to  go  over  to  C.  and  his  wife  and  children  as  ten- 
ants in  common. 

2.  Same. 

A  devise  and  bequest  to  the  wife  of  testator  of  all  of  his  real  and  per- 
sonal property  for  life  except  as  thereafter  disposed  of  In  his  will,  with 
limitation  over,  followed  by  a  bequest  to  her  of  one-half  of  his  personalty 
and  a  devise  of  one-half  of  the  rents  and  profits  of  his  lands :  Held,  the 
devise  of  the  lands  In  the  first  clause,  Included  the  rents  and  profits  for 
her  life,  which  was  not  affected,  or  cut  down,  by  the  second  clause,  to  one- 
half,  but  the  second  clause  evidently  referred  to  the  rents  and  profits 
accruing  during  the  year  preceding  the  death  of  the  testator. 

Appeal  by  defendant  from  Lane,  J.,  at  Fall  Term,  1920,  of  Stokes. 

This  is  a  special  proceeding  for  partition  of  land,  which  partition  was 
agreed  to,  and  the  lands  have  been  divided.  The.  matter  presented  on 
this  appeal  comes  up  upon  exceptions  to  report  of  referee  passing  upon 
the  rents  and  profits. 

The  referee  found  that  W.  M.  Chisman  is  indebted  to  his  children, 
William  Wade  Chisman  and  Mary  Carr  Williamson,  in  the  sum  of 
$2,500  for  rents  and  profits  of  land,  as  appears  in  the  judgment  which 
had  been  received  by  him  and  not  accounted  for  to  them.  The  report  of 
the  referee  was  confirmed  by  Judge  Lane,  presiding,  in  the  Superior 
Court  of  Stokes  County,  March,  1920.  The  defendant,  W.  M.  Chisman, 
appealed. 

E,  B,  Jones,  C,  0.  McMichael  and  N,  0.  Petree  for  plaintiffs, 
J.  E,  Alexander  for  defendants. 

Beown,  J.  L.  W.  Anderson  died,  leaving  a  last  will  and  testament 
containing  the  following  clauses : 

'Tirst.  I  give  to  my  wife,  Martha  Anderson,  all  of  my  property, 
both  personal  and  real,  excepting  what  I  hereafter  give,  to  hold  and 
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enjoy  the  same  during  her  life,  and  at  her  death  to  revert  to  W.  M. 
Chisman,  his  wife,  Augusta  Chisman,  and  to  their  children. 

"I  want  W.  M.  Chisman  to  administer  on  my  estate  without  giving 
any  security,  as  I  have  every  confidence  in  him. 

'T!  give  to  my  wife  half  of  the  bonds  and  money  I  may  have  at  the 
time  of  my  death,  and  one-half  of  the  profits  of  my  farm  both  which 
I  am  now  living,  and  those  that  are  rented  to  other  persons ;  to  explain 
more  fully.  I  mean  the  farm  on  which  I  live;  the  farm  that  Bony 
Vaughn  is  cultivating;  my  Madison  property  and  my  farm  known  as  the 
Hiram  Price  farm,  near  Ruffin,  on  "Wolf  Island  Creek." 

There  are  other  provisions  in  the  will  unnecessary  to  set  out.  The 
last  clause  makes  "W.  M.  Chisman  and  wife,  Augusta,  and  their  children, 
residuary  legatees,  inheriting  everything  not  herein  specifically  given 
to  any  one  else. 

It  is  contended  by  the  plaintifiFs  that  under  the  will  of  Major  Ander- 
son, his  widow,  Martha,  took  only  one-half  of  the  rents  of  the  land,  and 
that  the  plaintiffs,  as  residuary  legatees,  are  entitled  to  their  share  of 
the  other  half. 

It  is  contended  that  the  defendant,  "W.  M.  Chisman,  received  one-half 
of  the  rents  and  profits  from  the  death  of  Major  Anderson  to  the  death 
of  his  widow,  Martha,  and  paid  them  over  to  her,  and  failed  to  account 
to  the  plaintiffs  for  any  part  thereof. 

"We  are  of  opinion  that  the  construction  of  the  will  contended  for  by 
the  plaintiffs  is  not  the  true  intent  and  meaning  and  purpose  of  the 
testator.  In  the  first  clause  of  his  will  he  gives  to  his  wife  "all  of  my 
property,  both  personal  and  real,"  with  a  few  exceptions  not  necessary 
to  mention.  She  is  to  hold  this  property  during  her  life,  and  after  her 
death  it  goes  to  "W.  M.  Chisman,  his  wife  and  their  children  as  tenants 
in  common.  It  is  contended  that  in  a  subsequent  clause  of  the  will  he 
gave  his  wife  one-half  of  the  profits  of  his  farm  upon  which  he  lived, 
and  other  lands,  and  that  this  devise  in  law  has  the  effect  to  reduce  her 
interest  in  the  land  one-half.  This  is  upon  the  theory  that  where  a 
testator  devises  the  rents  and  profits  of  land,  it  carries  with  it  the  land 
itself.  This  doctrine  has  no  application  here.  It  is  plain  that  the 
testator  gave  to  his  wife  all  of  his  real  property,  with  some  unimportant 
exceptions,  for  her  life.  There  is  no  purpose  manifest  in  any  subsequent 
clause  of  the  will  to  reduce  that  devise  or  in  any  way  to  limit  or  to 
circumscribe  it.  If  she  was  entitled  to  the  whole  of  the  land  for  her 
life,  it  follows  that  the  widow  was  entitled  to  the  whole  of  the  rents  and 
profits.  The  clause  devising  to  her  one-half  of  the  profits  of  the  tes- 
tator's farm  and  rented  lands  evidently  refers  to  the  rents  and  profits 
accruing  during  the  year  preceding  his  death.  It  cannot  be  supposed 
for  a  moment  that  the  testator  intended  that  his  widow  should  have  all 
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of  the  lands  for  her  life,  and  at  the  same  time  intended  to  limit  her 
enjoyment  of  the  same  to  one-half  of  the  rents  and  profits.  It  might 
well  be  asked  if  that  was  his  intention,  why  give  her  the  whole  of  the 
land? 

We  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover  of  the 
defendant  Chisman  any  of  the  profits  and  rents  of  lands  accruing  up  to 
the  time  of  the  death  of  the  widow. 

The  judgment  of  the  Superior  Court  is 

Reversed. 


LETHA  COMBS  v.  CHAS.  W.  COMBS. 
(Filed  17  November,  1920.) 


Judgments — Motion  to  Set  Aside— Divorce— Federal   Statutes — Soldiers 
and  Sailors  Civil  Relief  Act. 

A  judgment  in  favor  of  the  wife,  in  an  action  for  divorce  against  her 
husband  on  the  ground  of  his  adultery,  summons  served  by  publication,  will 
not  be  set  aside  as  in  violation  of  the  Federal  Soldiers  and  Sailors  Civil 
Rights  Act,  when  it  appears  that  the  husband  had  separated  himself  from 
his  wife,  and  joined  the  army  without  her  knowledge  thereof  or  as  to 
where  he  was,  and  he  has  made  his  motion  more  than  ninety  days  after 
his  termination  of  service  in  the  army,  and  does  not  make  it  to  appear  to 
the  court,  by  specific  averment,  that  he  has  a  meritorious  or  legal  defense. 

Motion  to  set  aside  a  decree  in  a  suit  for  divorce,  heard  by  McElroy, 
J.,  at  May  Term,  1920,  of  Guilford.  The  motion  was  denied,  and  the 
defendant  appealed. 

Cooke  &  Smith  for  defendant. 
No  counsel  for  plaintiff. 

Brown,  J.     The  judge  found  the  following  facts  : 

1.  That  the  plaintiff  above  named  and  the  defendant  were  duly  mar- 
ried on  10  February,  1907. 

2.  That  on  1  April,  1913,  the  defendant  separated  himself  from  the 
plaintiff  and  lived  separate  and  apart  from  her  until  the  time  of  the 
commencement  of  this  action,  during  which  time  his  whereabouts  were 
unknown  to  the  plaintiff. 

3.  That  thi^  action  was  commenced  on  4  April,  1918,  by  summons 
duly  issued,  returnable  at  the  May  term  of  the  Superior  Court  of  Guil- 
ford County;  that  the  sheriff  of  Guilford  County  returned  said  summons 
with  the  following  endorsement:  "The  within  defendant  not  to  be 
found  in  Guilford  County .'* 
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4.  That  upon  affidavit  duly  made  and  filed,  publication  of  notice  of 
said  summons  was  ordered,  and  publication  duly  made,  as  provided  by 
law. 

5.  That  on  10  April,  1918,  the  plaintifiF  duly  filed  her  complaint, 
alleging  as  grounds  for  divorce  that  the  said  defendant,  in  the  spring 
of  1913,  committed  fornication  and  adultery  with  a  woman  to  her  un- 
known in  the  city  of  Salisbury. 

6.  That  said  action  came  on  for  trial  at  the  August  Term,  1918,  and 
all  issues,  including  the  issue  as  to  adultery,  having  been  found  in  favor 
of  the  plaintiff,  a  decree  of  absolute  divorce  from  the  bonds  of  matri- 
mony was  duly  entered  on  said  issues. 

7.  That  afterwards,  to  wit,  on  27  November,  1918,  the  plaintiff  inter- 
married with  one  J.  B.  Poore,  of  which  marriage  there  is  no  issue. 

8.  That  at  May  Term,  1920,  the  defendant  comes  into  court  and 
moves  to  vacate  said  judgment  for  the  reasons  set  forth  in  his  written 
motion,  which  is  supported  by  affidavit,  said  motion  and  affidavit  being 
hereto  attached  and  made  a  part  of  this  finding  of  facts. 

9.  That  the  said  defendant,  upon  separation  from  the  plaintiff,  en- 
listed in  the  United  States  Army  on  29  April,  1913,  and  was  in  con- 
tinuous service  in  said  army  from  said  date  until  discharged  14  January, 
1919. 

10.  That  at  the  time  of  the  issuing  of  said  summons  in  said  action, 
and  at  the  time  of  the  trial  of  said  cause  said  defendant  was  a  soldier 
in  the  Army  of  the  United  States. 

11.  That  at  the  trial  of  said  cause  at  August  Term,  1918,  the  said 
defendant  was  not  in  court  either  in  person  or  by  attorney,  and  had  no 
knowledge  of  said  action  or  said  judgment. 

12.  That  no  affidavit  was  filed  by  said  plaintiff  in  said  action  showing 
that  the  said  defendant  was  in  the  military  service  of  the  United  States, 
or  that  the  defendant  was  not  in  the  military  service  of  the  United 
States,  or  that  the  plaintiff  was  unable  to  ascertain  whether  or  not  the 
defendant  was  in  the  military  service  of  the  United  States,  nor  was  any 
order  made  by  the  court  appointing  an  attorney  for  the  said  defendant 
in  said  action. 

The  basis  of  this  motion  is  that  the  judgment  rendered  was  in  violation 
of  the  Soldiers  and  Sailors  Civil  Rights  Act  approved  by  Congress  on 
8  March,  1918.  This  act  provides  that :  "In  any  action  or  proceeding 
commenced  in  any  court,  if  there  shall  be  a  default  of  an  appearance  by 
the  defendant,  the  plaintiff,  before  entering  judgment,  sh^ll  file  in  the 
court  an  affidavit  setting  forth  facts  showing  that  the  defendant  is  not 
in  military  service.  If  unable  to  file  such  affidavit,  plaintiff  shall  in 
lieu  thereof  file  an  affidavit  setting  forth  either  that  the  defendant  is  in 
the  military  service  or  that  plaintiff  is  not  able  to  determine  whether 
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or  not  defendant  is  in  such  service.  If  an  affidavit  is  not  filed  showing 
that  the  defendant  is  not  in  the  military  service,  no  judgment  shall  be 
entered  without  first  securing  an  order  of  court  directing  such  entry, 
and  no  such  order  shall  be  made  if  the  defendant  is  in  such  service  until 
after  the  court  shall  have  appointed  an  attorney  to  represent  defendant 
and  protect  his  interest,  and  the  court  shall,  on  application,  make  such 
appointment.  Unless  it  appears  that  the  defendant  is  not  in  such 
service  the  court  may  require  as  a  condition  before  judgment  is  entered 
that  the  plaintiff  file  a  bond  approved  by  the  court,  conditioned  to 
indemnify  the  defendant,  if  in  military  service,  against  any  loss  or 
damage  that  he  may  suffer  by  reason  of  any  judgment  should  the  judg- 
ment be  thereafter  set  aside  in  whole  or  in  part.  And  the  court  may 
make  such  other  and  further  order  or  enter  such  judgment  as  in  its 
opinion  may  be  necessary  to  protect  the  rights  of  the  defendant  under 
this  act." 

The  act  further  provides :  "If  any  judgment  shall  be  rendered  in  any 
action  or  proceeding  governed  by  this  action  against  any  person  in 
military  service  during  the  period  of  such  service  or  within  thirty  days 
thereafter,  and  it  appears  that  such  person  was  prejudiced  by  reason  of 
his  military  service  in  making  his  defense  thereto,  such  judgment  may, 
upon  application,  made  by  such  person  or  his  l^al  representative,  not 
later  than  ninety  days  after  the  termination  of  such  service,  be  opened 
by  the  court  rendering  the  same,  and  such  defendant  or  his  legal  repre- 
sentative let  in  to  defend,  provided  it  is  made  to  appear  that  the  defend- 
ant has  a  meritorious  or  legal  defense  to  the  action,  or  some  part 
thereof." 

The  above  quotations  are  all  taken  from  sec.  3078^/^  bb,  TJ.  S.  Com- 
piled Statutes,  1918. 

It  appears  from  the  finding  of  fact  that  the  defendant  separated  him- 
self from  his  wife  on  1  April,  1913,  and  has  lived  separate  and  apart 
from  her  ever  since;  that  he  enlisted  in  the  TI.  S.  Army  29  April,  1913, 
and  was  in  continuous  service  until  discharged  on  14  January,  1919. 

We  are  of  opinion  that  the  motion  to  set  aside  the  judgment  was 
properly  denied. 

First.  The  defendant  failed  to  make  his  motion  not  later  than  90 
days  after  the  termination  of  his  service  in  the  army. 

Second.  It  is  nowhere  made  to  appear  that  the  defendant  has  a 
meritorious  or  legal  defense  to  the  action.  In  his  affidavit  the  defendant 
fails  to  set  out  that  he  has  any  defense  to  the  cause  of  action,  as  stated 
in  the  complaint.  While  he  declares  that  he  has  a  good  and  meritorious 
defense  to  said  action,  he  fails  to  set  out  what  that  defense  is.  The 
statute  says  that  it  must  be  made  to  appear  that  the  defendant  has  a 
meritorious  or  legal  defense.     It  is  not  left  to  the  defendant  to  say  that 
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his  defense  is  meritorious  or  legal,  but  it  must  be  made  to  appear  so  to 
the  judge  of  the  court,  for  that  reason  the  defendant  is  required  to  set 
out  the  facts  constituting  his  defense.  Stockton  v.  Gold  Mining  Co,, 
144  N.  C,  595 ;  Norton  v.  McLaurin,  125  IST.  C,  185. 

In  his  affidavit  the  defendant  does  not  deny  that  he  was  guilty  of 
adultery,  as  alleged  in  the  complaint.     He  is  silent  on  that  charge. 

Affirmed. 


I.  F.  CAVINESS  V.  W.  H.  HUNT,  Receiyeb  of  the  International  Furnitube 

Company. 

(FUed  17  November,  1920.) 

Jndsmeiits — ^Motions  to  Set  Aside  Judgments — ^Independent  Action — Pro- 
cess— Summons— Service— Equity — Cloud  on  Title  to  Ijands. 

The  remedy  to  set  aside  a  judgment  for  lack  of  service  on  the  defendant, 
which  is  regular  on  its  face  and  rendered  on  process  showing  service,  is 
by  motion  in  the  cause  and  not  by  an  independent  action,  whether  the 
action  is  called  one  to  remove  a  cloud  upon  the  title  to  land  or  to  invoke 
the  equity  jurisdiction  of  the  court  to  prevent  an  injustice. 

Appeal  by  defendant  from  Ray,  J,,  at  September  Term,  1920,  of 

GUILFOED. 

This  18  an  action  brought  in  the  Superior  Court  of  Guilford  County 
to  set  aside  a  judgment  rendered  in  Granville  County  in  favor  of  the 
defendant  in  this  action  against  the  plaintifF  herein  as  indorser  on  a 
note,  on  the  ground  that  the  summons  in  the  action  was  not  served  on  the 
defendant,  although  the  return  of  the  sheriff  shows  service. 

The  plaintifF  also  alleges  that  the  judgment  has  been  docketed  in 
Guilford  County,  and  is  a  cloud  on  his  title  to  a  tract  of  land,  and  facts 
which  would  constitute  a  meritorious  defense  to  the  original  action. 

The  defendant  demurred  to  the  complaint  upon  the  ground  that  it 
does  not  state  a  cause  of  action,  contending  that  the  remedy  of  the  plain- 
tifF is  by  motion  to  set  aside  the  judgment. 

The  demurrer  was  overruled,  and  the  defendant  excepted  and  ap- 
pealed. 

Brooks,  Hines  &  Kelly  for  plaintiff, 

B.  8,  Royster,  C.  R.  Wharton,  and  E,  P.  Hobgood,  Jr.,  for  defendant. 

Ai.LEN,  J.  It  makes  little  difference  whether  this  action  is  called  one 
to  remove  a  cloud  from  title  or  to  invoke  the  aid  of  a  court  of  equity 
to  prevent  an  injustice,  its  purpose  is-  to  set  aside  a  judgment,  regular 
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on  its  face,  and  rendered  on  process  showing  service,  and  under  such 
conditions  the  law  furnishes  a  complete  and  adequate  remedy  by  motion 
in  the  original  action. 

The  authorities  in  support  of  this  principle  are  numerous,  and  it  is 
correctly  stated  in  Stocks  v.  Stochs,  179  N".  C,  288,  as  follows :  "Where 
it  appears  that  summons  has  been  served,  when,  in  fact  it  has  not  been, 
the  remedy  is  by  motion  in  the  cause  to  set  aside  the  judgment,  and  not 
by  an  independent  civil  action,  but  when  it  appears  on  the  record  that 
it  has  not  been  served,  the  judgment  is  open  to  collateral  attack.  Doyle 
r.  Brown,  72  X.  C,  393;  Whitehurst  v.  Transportation  Co,,  109  N.  C, 
342;  Carter  v.  Rountree,  ibid.,  29;  Rutherford  v.  Ray,  147  N.  C,  253 
RacJcIt^  0,  Roberts,  147  N".  C,  201;  Bailey  v,  Hopkins,  152  'N,  C,  748 
Hargrove  i\  Wilson,  148  N.  C,  439;  Glisson  v.  Glisson,  153  N.  C,  185; 
Barefoot  t\  Musselwhite,  ibid.,  208." 

Mason  v.  Miles,  63  N".  C,  564,  is  very  much  in  point.  In  that  case 
a  new  action  was  brought  to  set  aside  a  judgment  for  failure  to  serve 
the  siunmons,  and  after  holding  that  the  remedy  was  by  motion  in  the 
cause,  and  that  the  return  of  the  sheriff  could  not  be  set  aside  on  a  single 
affidavit,  the  Court  says:  "As  the  courts  are  now  always  open,  the 
remedy  of  the  plaintiff,  as  above  indicated,  is  speedy  and  complete. 
Mason  has  chosen  to  seek  his  remedy  by  another  action,  which  is  in  the 
nature  of  an  equitable  proceeding;  and  it  is  a  well  settled  principle  of 
equity  that  where  a  person  can  have  adequate  relief  by  an  order  in  a 
cause  pending  in  the  same  court,  he  shall  not  be  allowed  to  seek  hi.^ 
remedy  by  a  separate  suit.  Rogers  v.  Holt,  62  N.  C,  108.  This  rule 
of  equity  must  be  enforced  in  our  present  system  of  civil  procedure." 

And  as  said  by  Pearson,  C.  J.,  in  Emmons  v.  McKesson,  58  N.  C, 
95 :  "If  it  is  admitted  that  the  judgment  is  irregular  or  void  that  con- 
stitutes no  equity.  The  plaintiff  has  a  plain  remedy  at  law  to  have  the 
judgment  set  aside  or  vacated,  and  the  execution  called  in,  on  motion,  in 
the  court  where  it  was  rendered." 

Xor  does  the  difficulty  of  making  proof  of  the  want  of  service,  growing 
out  of  the  principle  that  the  return  of  a  sheriff  cannot  be  set  aside  upon 
a  single  affidavit,  confer  jurisdiction  on  a  court  of  equity  as  the  rule  is 
not  confined  to  courts  of  law,  but  is  general  in  its  application. 

At  common  law  the  return  was  conclusive  as  between  the  parties,  and 
it  has  been  held  in  Georgia  that  "no  averments  will  lie  against  the 
sheriff's  return." 

"In  other  States  a  more  liberal  rule  permits  the  return  to  be  impeached 
by  affidavit  or  otherwise  in  a  direct  proceeding  brought  for  that  purpose, 
such  as  an  action  to  set  aside  the  return,  or  to  vacate  a  judgment  by 
default  based  thereon,  but  the  proof  necessary  to  overthrow  the  return 
must  be  clear  and  unequivocal.  32  Cyc,  516,  517,  and  the  notes  thereto. 
25—180 
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"While  this  is  one  of  the  States  in  which  the  return  on  the  process  h 
not  conclusive,  even  between  the  parties  and  privies  to  the  action,  still, 
under  Rev.,  1529,  and  the  authorities  above  cited,  such  return  is  prima 
facie  correct  and  cannot  be  set  aside  unless  the  evidence  is  'clear  and 
unequivocal/  32  Cyc,  517.  It  would  work  the  greatest  mischief  if 
after  a  judgment  is  taken  it  could  be  set  aside  upon  the  slippery  memory 
of  the  defendant,  perhaps  years  thereafter,  that  he  had  not  been  served. 
This  would  shake  too  many  titles  that  rest  upon  the  integrity  of  judg- 
ments, and  the  faith  of  purchasers,  and  others  relying  thereon.  The 
return  of  the  sherifF  is  by  a  disinterested  person  acting  on  oath  in  his 
official  capacity  and  made  at  the  time. 

"The  defendant  in  such  case  has  his  remedy  by  an  action  against  the 
officer  for  the  penalty  of  $500  for  false  return,  and  also  by  an  action  for 
damages.  The  defendant,  who  contends  that  he  has  not  been  duly 
served,  may  also  proceed  by  a  motion  in  the  cause.  Banks  v.  Lane,  170 
X.  C,  14;  S,  c,  171  N".  C,  505.  But  his  evidence  must  be  more  than 
testimony  by  one  person,  which  would  not  be  sufficient  to  overturn  the 
official  return  of  the  sheriff,  which  has  a  prima  facie  presumption  of  cor- 
rectness properly  attached  thereto."     Comrs,  r.  Spencer,  174  N.  C,  37. 

This  principle  applies  to  investigations  in  courts  of  equity  as  well 
as  law. 

The  order  overruling  the  demurrer  must  therefore  be  set  aside. 

Reversed. 


J.  E.  SHUTE  V.  J.  R.  SHUTE. 

(Filed  17  November,  1920.) 

Injunction —  Malice —  Probable  Cause —  Damages — ^Ind^endent  Action- 
Statutes. 

Rev.,  817  (C.  S.,  854),  requiring  bond  in  injunction  to  cover  defendant's 
damages,  and  Rev.,  818  (C.  S.,  855),  providing  for  the  recovery  thereof 
in  the  same  action,  does  not  limit  the  remedy  to  that  action,  in  the 
event  the  injunction  was  sought  with  malice  and  without  probable  cause; 
and  defendant  has  the  right  therein  to  elect  between  this  remedy  and  that 
by  independent  action,  without  limiting  his  recovery  to  action  on  the  bond 
when  the  damages  sought  are  in  excess  of  that  amount. 

Appeal  by  plaintifF  from  McElroy,  J.,  at  August  Term,  1920,  of 

Union. 

The  defendant  in  this  action  heretofore  instituted  an  action  against 
the  plaintiff  herein  to  restrain  him  from  the  erection  of  a  gin  stand 
by  reason  of  a  written  agreement  which  the  court  held  invalid  because 
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in  restraint  of  trade.  Shute  v.  Shnite,  176  N.  C,  462.  The  restraining 
order  was  dissolved.  In  that  ease  this  plaintiff,  who  was  then  defendant, 
set  up  by  way  of  counterclaim  his  demand  for  damages  for  the  wrongful 
procurement  of  the  restraining  order  by  J.  R.  Shute,  the  plaintiff  in  that 
action,  but  as  his  injimction  bond  was  only  $500,  and  J.  E.  Shute,  a 
defendant  in  that  action  (the  plaintiff  in  this),  claimed  that  the  damage 
lie  sustained  amounted  to  several  times  that  sum,  including  expenses, 
such  as  attorney's  fees  and  other  damages,  he  took  a  voluntary  nonsuit 
on  the  counterclaim,  and  instituted  this  independent  action  to  recover 
damages. 

The  complaint  alleges  three  causes  of  action:  (1)  For  abuse  of  pro- 
cess and  wrongful  suing  out  of  process;  (2)  for  malicious  prosecution; 
(3)  for  treble  damages  for  injury  to  business,  as  provided  in  ch.  41, 
sec.  14,  Laws  1913.  The  defendant  demurred  to  the  first  cause  of  action 
on  the  ground  that  there  is  no  allegation  of  "any  facts  showing  any 
irr^ular  use  of  process  in  the  former  action,"  and  moved  to  dismiss. 
The  defendant  demurred  to  the  second  cause  of  action  because  "the  in- 
stitution of  the  former  action  and  the  prosecution  of  the  appeal  therein 
cannot  be  ground  for  an  action  for  malicious  prosecution,"  and  to  the 
third  cause  of  action  on  the  ground  that  "any  damages  occasioned  by 
the  suing  out  of  the  restraining  order  could  be  recovered  only  in  the 
action  wherein  the  restraining  order  was  granted,  and  not  by  a  new 
and  independent  action,"  and  moved  to  dismiss. 

The  judge  sustained  the  demurred  and  dismissed  the  action.  The 
plaintiff  appealed. 

Maryess,  Armfield  &  Vann  for  plaintijf. 

W,  B,  Love  and  Stack,  Parker  &  Craig  for  defendant, 

Clark,  C.  J,  The  defendant  relies  upon  Rev.,  817,  C.  S.,  854,  which 
requires  a  bond  to  secure  the  payment  "of  such  damages  as  the  defendant 
may  sustain  by  reason  of  the  injunction  and  Rev.,  818,  C.  S.,  855,  that 
upon  judgment  dissolving  an  injunction,  the  plaintiff  may  recover  dam- 
ages caused  by  the  suing  out  thereof  "without  the  requirement  of  malice 
or  want  of  probable  cause  in  procuring  the  injunction,  which  damages 
may  be  ascertained  by  reference  or  otherwise,  as  the  judge  shall  direct, 
and  the  decision  of  the  court  shall  be  conclusive  as  to  the  amount  of 
damages  upon  all  persons  who  have  an  interest  in  the  undertaking." 

The  defendant  relies  upon  Crawford  v,  Pearson,  116  N.  C,  718,  as 
authority  for  his  contention  that  the  defendant's  right  to  recover  dam- 
ages is  restricted  to  a  motion  for  judgment  upon  the  injunction  bond. 
But  that  case,  and  all  those  that  have  followed  it,  merely  held  that  it 
is  no  longer  necessary  to  allege  want  of  probable  cause  in  proceedings 
to  recover  damages  against  plaintiff  upon  the  bond,  and  that  under 
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Code,  341,  damages  sustained  by  reason  of  an  injunction  shall  be  ascer- 
tained by  proceedings  in  the  same  action,  because  more  expeditious  and 
less  expensive  to  the  parties,  and  says  that  it  simply  provides  an  "addi- 
tional security"  for  the  defendant's  damages. 

The  requirement  of  an  injunction  bond  does  not  restrict  the  right  of 
the  defendant  to  recover  damages  sustained  by  him  above  the  amount  of 
such  bond,  nor  to  the  causes  of  damages  by  reason  of  a  breach  of  the 
provisions  of  such  bonds. 

It  is  still  open  to  the  defendant  to  elect  not  to  avail  himself  of  the 
remedy  of  a  motion  for  judgment  upon  the  bond  for  an  amount  within 
the  penalty  of  the  bond,  "to  be  ascertained  by  the  judge  or  referee,"  but 
he  may  bring  an  independent  action  where  he  deems  that  the  damage 
sustained  is  greater  than  the  penalty  of  the  "bond,  and  if  there  are 
grounds  to  recover  damages  not  within  the  contemplation  of  the  bond, 
such  as  for  malicious  prosecution,  abuse  of  process,  or  for  injury  to 
business,  and  to  have  such  damages  assessed  by  jury. 

This  Court  has  often  held  that  "an  action  will  not  lie  for  maUcious 
prosecution  in  a  civil  suit  unless  there  was  an  arrest  of  the  person,  a 
seizure  of  property,  as  in  attachment  proceedings  at  law,  or  their  equiva- 
lent in  equity  or  other  circumstances  of  special  damage."  Terry  v. 
Davis,  114  K  C,  32;  Davis  v,  Oully,  19  K  C,  360. 

In  Coal  Co,  v.  Upson,  40  Ohio  State,  25,  it  is  stated  to  be  "the  ap- 
proved doctrine  that  an  action  for  malicious  prosecution  may  be  main- 
tained whenever  by  virtue  of  any  order  or  writ  issued  in  a  malicious 
suit,  the  defendant  in  that  suit  has  been  deprived  of  his  personal  liberty, 
or  the  possession,  enjoyment,  or  use  of  property  of  value.  The  name 
or  form  of  the  writ  or  process  is  immaterial.  It  may  be  an  order  of 
arrest,  or  attachment,  or  of  injunction/'  This  was  cited  with  approval 
in  R,  R,  V.  Hardware  Co.,  138  INT.  C,  174. 

"The  former  action  (for  malicious  prosecution)  exists  when  legal 
process,  civil  or  criminal,  is  used  out  of  malice  and  without  probable 
cause."  Stanford  v.  Grocery  Co.,  143  N".  C,  422.  That  actions  for 
malicious  prosecution  will  lie  where  there  has  been  interference  with 
person  or  property  in  civil  proceedings  where  the  circumstances  justify 
a  charge  of  malicious  prosecution  is  tacitly  recognized  in  many  cases. 
Estates  v.  Bank,  171  N.  C,  579;  WHght  v.  Harris,  160  K  C,  543-, 
Carpenter  v.  Hanes,  167  N.  C,  555. 

The  demurrer  admits  that  the  plaintiif  suffered  actual  damages  of 
$4,716,  and  is  entitled  to  punitive  damages  in  three  times  that  amount^ 
but  if  he  were  restricted  to  a  motion  on  the  injunction  bond  for  damages, 
his  recovery  would  be  limited  to  whatever  the  judge  or  referee  might 
allow  him,  not  to  exceed  the  penalty  of  the  bond,  $500.  Timber  Co.  v. 
Rountree,  122  N.  C,  45. 
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The  demurrer  also  admits  that  the  plaintiff  expended  $1,000  reason- 
able attorneys'  fees,  and  costs  and  expenses  of  defending  the  suit,  and 
was  forced  to  do  this  by  the  admittedly  oppressive  conduct  of  the  defend- 
ant (the  plaintiff  in  the  former  case),  but  this  could  not  have  been 
recovered  by  motion  against  the  bond  in  the  former  suit.  Midgett  v. 
Vann,  158  K  C,  129. 

^TVTiere  an  injunction  has  been  wrongfully  issued,  there  is  no  liability 
for  damages  except  upon  the  injunction  bond,  unless  the  party  against 
whom  the  injunction  was  issued  can  make  out  his  case  of  malicious  prose- 
cution by  showing  malice  or  want  of  probable  cause  on  the  part  of  the 
party  who  obtained  it."  22  Cyc,  1061,  citing  Burnett  v.  Nicholson,  79 
N.  C,  548. 

*TVTiat  is  said  to  be  the  better  rule,  however,  is  that  although  a  party 
may  have  his  remedy  on  the  bond,  yet  this  is  not  exclusive,  and  he  may, 
in  a  proper  case,  also  have  a  right  to  maintain  an  action  at  law."  14 
R.  C.  L.,  p.  481,  sec.  183,  citing  Howell  v,  Woodbury,  85  Vt.,  504;  Ann. 
Cas.,  1914,  D.  606 ;  Hubble  v.  Cole,  88  Va.,  236. 

''While  it  is  well  settled,  both  in  England  and  in  this  country,  that 
an  action  for  malicious  prosecution  will  lie  against  one  who  has  mali- 
ciously and  witholit  probable  cause  procured  the  plaintiff  to  be  indicted 
or  arrested  for  an  offense  of  which  he  was  not  guilty,"  18  R.  C.  L.,  13, 
the  authorities  differ  widely  as  to  the  application  of  such  remedy  where 
a  civil  action  has  been  brought  maliciously  and  without  probable  cause. 
In  England,  before  the  Statute  of  Marlbridge  (52  Henry  III.),  such 
action  would  lie  in  a  civil  case,  but  that  statute  gave  the  defendant,  who 
prevailed  in  the  cause,  not  merely  his  costs,  but  also  his  damages  and 
subsequent  l^slation  showed  that  the  object  was  to  afford  a  summary 
remedy  for  damages  in  the  action  in  lieu  of  an  independent  action  to 
recover  damages  for  malicious  prosecution  of  a  civil  action. 

In  this  country,  though  the  institution  of  a  civil  action  maliciously 
and  without  probable  cause  is  generally  considered  a  sufficient  basis  for 
malicious  prosecution  by  a  defendant  who  has  suffered  special  damage, 
the  authorities  are  in  hopeless  conflict  whether  in  such  a  case  a  recovery 
can  be  had  without  seizure  of  property,  arrest  of  person,  or  other  special 
circumstances.     18  R.  C.  L.,  13. 

In  Hubble  v.  Cole,  88  Va.,  236,  it  was  held  that  "a  tenant  who  has 
been  enjoined,  without  cause,  from  enjoying  the  leased  premises,  upon 
the  dissolution  of  the  injunction,  has  a  common-law  right  of  action  to 
recover  damages  for  having  been  improperly  enjoined  in  addition  to  his 
remedy  on  the  injunction  bond."  This  case  appears  with  many  annota- 
tions in  29  Am.  St.,  716;  13  L.  R.  A.,  311. 

Our  statute,  as  amended  by  the  act  of  1893,  ch.  251,  is  now  C.  S.,  855, 
and  gives  the  defendant  an  inexpensive  and  expeditious  remedy  by 
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motion  in  the  cause  without  requiring  proof  of  naalice  or  want  of  proba- 
ble cause,  and  the  "damages  may  be  ascertained  by  a  reference  or  other- 
wise, as  the  judge  directs,  and  the  decision  of  the  court  is  conclusive 
as  to  the  amount  of  damages,  upon  all  persons  who  have  an  interest  in 
their  undertaking."  But  we  do  not  understand  that  this  deprives  the 
defendant  of  his  common-law  right  of  action,  if  he  does  not  elect  to  take 
the  remedy  given  him  to  proceed  by  a  motion  in  the  cause,  and  especially 
this  is  so  where  the  damages  are  sought  for  malicious  prosecution. 

In  Gold  Co,  V,  Ore  Co.,  79  N".  C,  60,  Bynum,  J,,  said  that  our  statute 
"does  not  contemplate  that  a  separate  action  shall  be  brought  on  an 
injunction  bond,  but  the  damage  sustained  by  reason  of  the  injunction 
shall  be  ascertained  by  proceedings  in  the  same  action,  and  in  a  mode 
most  expeditious  and  least  expensive  to  the  parties."  This  clearly 
refers  to  such  damages  as  in  contemplation  of  the  terms  of  the  bond. 
In  Burnett  v.  Nicholson,  supra.  Smith,  C.  J.,  says:  "The  undertaking 
required  by  the  statute  .  .  .  simply  provides  an  additional  security 
for  that  which  already  exists.  .  .  .  The  right  of  the  defendant  to 
sue  does 'not  depend  solely  upon  the  result  of  the  action,  but  upon  the 
want  of  probable  cause  and  good  faith  in  its  prosecution.  In  this  re- 
spect, actions  in  which  an  injunction  may  issue  stand  upon  the  same 
footing  as  others."  In  that  case  it  was  held  that  the  remedy  should  have 
been  sought  by  an  action  for  malicious  prosecution. 

In  Timber  Co.  v.  Rountree,  122  N".  C,  50,  the  Court  quoted  Burnett  v. 
Nicholson,  supra,  and  held  that  prior  to  chapter  51,  Laws  1893,  a  re- 
covery could  not  be  had  for  damages  sustained  for  wrongfully  suing  out 
an  injunction  except  by  an  independent  action  alleging  malice  and  want 
of  probable  cause,  and  that  while  the  statute  authorizes  this  to  be  done, 
the  recovery  is  limited,  if  the  defendant  elects  to  proceed  by  motion  in 
the  cause,  to  the  amount  of  the  penalty  of  the  injunction  bond. 

Mahoney  v,  Tyler,  136  N".  C,  43,  held  that  the  successful  defendant 
in  attachment  must  seek  relief  for  damages  by  a  separate  action  on  alle- 
gation of  malicious  prosecution  and  want  of  probable  cause,  but  that  this 
was  not  necessary  as  to  claim  and  delivery,  nor  arrest  and  bail,  nor  an 
injunction  because  the  statutes  in  those  cases  provided  that  recovery 
could  be  had  by  motion  in  the  cause  and  without  requiring  proof  of 
malice,  and  the  lack  of  probable  cause,  citing  R.  R.  v.  Hardware  Co., 
135  "N.  C,  79,  where  the  Court,  quoting  from  Cooley  on  Torts  (2  ed.), 
218,  said  that  in  an  action  on  the  attachment  bond,  the  direct  pecuniary 
loss  can  always  be  recovered  for  such  is  the  contract  of  the  sureties 
thereto,  but  that  in  an  action  for  malicious  prosecution,  without  proba- 
ble cause,  the  defendant  "may  recover  damages  for  injury  to  his  credit, 
business,  or  feelings." 
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In  Tyler  v.  Mahoney,  166  N".  C,  509,  the  Court  held,  approving  8.  c„ 
136  N.  C,  42,  that  the  damages  sustained  by  reason  of  seizure  of  prop- 
erty in  an  action  instituted  maliciously  and  without  probable  cause,  are 
not  decided  by  the  result  in  the  attachment  proceeding,  and  upon  proof 
thereof  the  defendant  is  entitled  to  recover  punitive  damages  which  must 
be  assessed  by  a  jury  in  an  independent  action.  This  case  is  cited  and 
approved  in  Tyler  v.  Mahoney,  168  N".  C,  238. 

Reversed. 

Allen,  J.,  dissenting. 


J.  S.  H.  CLARK  LUMBER  COMPANY  v.  MRS.  MARY  E.  CURRIE,  Executrix, 

Ain)  J.  L.  CURRIE  LUMBER  COMPANY. 

(FUed  17  November,  1920.) 

Executors  and  Administrators— Actions — ^Venue— R^noval  of  Causes. 

Where  the  personal  representative  is  sued  and  it  does  not  appear  from 
the  complaint  whether  the  action  was  brought  against  him  as  executor  or 
trustee  under  the  will  of  the  deceased,  the  presumption  is  that  he  was  sued 
in  his  capacity  as  executor,  and  the  estate  is  in  some  way  sought  to  be 
charged ;  and  when  the  action  is  brought  outside  of  the  county  wherein 
the  defendant  had  qualified,  it  is  in  proper  proceedings  aptly  brought, 
removable  to  the  county  wherein  he  has  duly  qualified,  provided  either  he 
or  the  surety  on  his  bond  lives  therein. 

Walkib,  J.,  concurs  on  ground  different  from  that  stated  in  the  opinion  of 
the  Court,  in  which  opinion  Allen,  J.,  concurs. 

Civil  action  pending  in  the  Superior  Court  of  Anson,  heard  by 
McElroy,  J,,  at  October  Term,  1920,  upon  a  motion  of  the  defendant  to 
remove  the  cause  to  the  county  of  Moore.  The  court  allowed  the  mo- 
tion, and  the  plaintiff  appealed.     The  judge  found  the  following  facts : 

That  the  defendants,  after  the  filing  of  the  complaint,  and  before  the 
time  for  answering  expired,  filed  their  demand  in  writing  to  remove  the 
cause  to  the  Superior  Court  of  Moore  County.  All  the  defendants  are 
residenta  and  citizens  of  the  county  of  Moore ;  the  testator  of  the  defend- 
ant, Mary  Belle  Currie,  executrix  of  J.  L.  Currie,  who  died  domicile  in 
said  county  of  Moore,  and  letters  testamentary  were  issued  thereon  to 
Mary  Belle  Currie  in  said  county  of  Moore.  The  plaintiff  is  a  foreign 
corporation,  created  by  the  laws  of  N^ew  Jersey  on  31  October,  1917, 
filed  in  the  office  of  the  Secretary  of  State  of  North  Carolina  a  duly 
attested  copy  of  its  charter  issued  by  the  State  of  Xew  Jersey,  together 
with  a  statement  pursuant  to  the  laws  of  the  State  of  North  Carolina 
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required  for  permitting  foreign  corporations  to  do  business  in  this  State. 
The  plaintiff  has  property  in  the  county  of  Anson,  and  in  the  said  state- 
ment it  is  made  to  appear  that  the  location  of  its  principal  office  is  at 
"Wadesboro,  county  of  Anson,  North  Carolina. 

Brock  &  Henry  and  McLendon  &  Covington  for  plaintiff, 
U.  L,  Spence  for  defendant. 

Brown,  J.  There  are  two  grounds  upon  which  the  motion  for  re- 
moval is  based: 

1.  That  the  plaintiff  has  no  right  to  bring  its  action  in  the  county  of 
Anson  simply  because  it  had  property  in  said  county  at  the  time  of  the 
commencement  of  the  action,  and  that  the  location  of  its  principal  office 
in  North  Carolina  is  at  "Wadesboro  in  said  county,  and  that  the  agent 
upon  whom  process  may  be  served  resides  there.  It  is  unnecessary  to 
pass  upon  this  question,  as  in  our  opinion  the  cause  was  properly  remov- 
able upon  the  second  groimd,  namely,  that  the  action  must  be  brought 
in  the  county  where  the  executrix  took  out  letters  testamentary. 

It  is  well  settled  in  this  State  that  an  administrator  or  executor  must 
be  sued  in  the  county  in  which  he  took  out  letters  of  administration  or 
letters  testamentary,  provided  he,  or  any  one  of  his  sureties,  lives  in 
that  county,  whether  he  is  sued  on  his  bond  or  simply  as  administrator 
or  executor.  Stanley  v.  Mason,  69  N.  C,  1;  Clark's  Code,  sec.  193, 
and  cases  cited  in  the  notes.  It  doesn't  appear  in  the  coihplaint  exactly 
what  the  cause  of  action  against  the  executrix  is.  The  presumption  is, 
therefore,  that  it  relates  to  and  seeks  to  charge  the  estate  of  her  testator. 
It  nowhere  appears  that  the  cause  of  action  of  the  plaintiff  relates  exclu- 
sively to  the  execution  of  a  trust  committed  to  the  executor  by  the  will. 
In  this  latter  case  the  action  would  be  more  in  the  nature  of  one  seeking 
to  charge  the  executor  personally  for  the  conduct  and  management  of 
the  trust.     Roberts  v.  Connor,  125  N".  C,  45. 

Upon  the  face  of  the  complaint,  and  the  facts  found  by  his  Honor, 
we  think  the  cause  was  properly  removed  to  the  county  of  Moore. 

Affirmed. 

Walker,  J.,  concurs  in  result,  being  of  opinion  that  the  cause  was 
removable  on  grounds  additional  to  the  one  stated  in  the  opinion  of  the 
Court. 

Allen,  J.,  concurs  in  opinion  of  Walker,  J. 
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C.  L.  HINTON  ET  AL.  V.  J.  A.  VINSON. 
(Filed  24  November,  1920.) 

1.  Trials — Issues — ^Pleadings — ^Appeal  and  Error — Objections  and  Excep- 

tions. 

It  is  reversible  error  for  the  trial  Judge  to  submit  an  issue  to  the  Jury 
not  raised  by  the  pleadings,  over  the  objection  of  a  party,  when  both 
parties  insist  upon  the  submission  only  of  the  issue  they  have  raised;  as 
where  the  issue  is  as  to  whether  the  defendant  had  breached  a  condition 
subsequent  in  a  conveyance  of  lumber  growing  upon  the  plaintifTs  land 
by  cutting  or  sawing  timber  near  his  fish  pond,  and  thereby  destroying 
the  fish  by  the  sawdust  therefrom,  and  the  issue  submitted  relates  to  a 
different  cause  created  by  statute  applicable  to  the  county  alone,  and  not 
stated  in  the  pleadings. 

2.  Estates — Conditions   Precedent — ^Timber    Deeds — Deeds    and    Convey- 

ances. 

The  law  does  not  favor  the  construction  of  a  lease  as  creating  a  condi- 
tion, the  nonperformance  of  which  will  avoid  the  entire  contract,  and  the 
language  employed  will  not  be  strictly  construed,  but  the  court  will  hold 
it  to  be  merely  a  covenant  unless  the  intention  of  the  parties  clearly 
appears  to  be  otherwise  from  the  written  instrument,  taken  in  connection 
with  the  situation  of  the  parties,  their  relation  to  the  subject  of  the  trans- 
action and  the  object  in  view.  And  the  omission  of  a  clause  providing 
for  reentry  of  the  grantor  for  condition  broken,  or  declaring  the  deed  void, 
or  some  equivalent  words,  will  be  considered  by  the  court  as  the  usual 
indication  of  an  intent  to  create  a  covenant. 

8.  Same— Covenants. 

An  agreement  in  a  deed  limiting  the  use  of  the  premises  is  a  covenant, 
and  not  a  condition,  and  its  violation  of  it  will  not  work  a  forfeiture  of 
the  estate  granted. 

4.  Same-— Damages— Equity — Specific  Performance. 

Where  the  language  of  a  conveyance  permits  it,  under  a  proper  inter- 
pretation, the  expression  of  a  condition  therein  will  be  construed  as  a 
covenant,  for  a  breach  of  which  an  action  for  damages  will  lie,  and  in 
proper  instances  an  order  of  court  may  be  obtained  to  compel  its  per- 
formance. 

9.  Estates — ^Deeds  and  Conveyances — Conditions  Precedent — Contract^^ 

Breach — Avoidance — Equity. 

Where,  in  accordance  with  the  expression  of  a  conveyance  of  standing 
timber,  the  party  of  the  second  part  accepts  it  "with  condition  that  he, 
his  heirs  and  assigns,  will  erect  no  mill  on  the  streams  leading  into  the 
fish  pond  on  said  land  which,  with  thirty  acres  adjoining  the  same,  has 
been  leased  to  L.  and  others  for  fishing,*'  etc.,  and  there  is  no  language 
used  therein  evidencing  the  intent  that  the  word  "condition"  should  be 
construed  to  be  other  than  a  covenant,  it  will  be  so  interpreted,  especially 
when  to  declare  a  forfeiture  would  cause  a  loss  to  the  defendant  of  a 
sum  altogether  inequitable,  and  greatly  disproportionate  to  the  benefits 
he  would  otherwise  receive. 
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6.  Deeds  and  CoiiTeyances — ^Ponds — Streams — ^Words  and  Phrases — ^''On**^ 
— ^Fishini; — Sawdust. 

Where  a  deed  to  timber  standing  on  lands  is  accepted  "on  condition"' 
that  the  grantee  ''will  not  erect  a  mill  on  a  stream  leading  into  a  fish 
pond/'  etc.,  which,  with  a  certain  number  of  acres  of  land,  the  grantor 
had  leased  to  another,  the  meaning  of  the  words  ''on  a  stream"  is  not 
confined  to  the  margin  of  the  stream  or  the  water's  edge,  but  will  be 
construed  as  within  such  proximity  as  to  cause  injury  to  the  fish  or  fishing- 
from  the  sawdust  of  the  mill,  and  thereby  impair  the  value  of  the  fish 
pond. 

Appeal  by  both  parties  from  Guion,  J.,  at  October  Term,  1919,  of 
Wake. 

The  Hintons  and  Mr.  and  Mrs.  Watson,  owners  of  the  land  described 
in  their  deed,  conveyed  the  timber  thereon  of  a  certain  kind  and  size  to 
John  Vinson  on  23  April,  1907,  the  same  to  be  cut  within  eight  years 
from  date.  There  were  other  provisions  in  the  deed,  which  may  be 
omitted  as  not  being  material.  The  deed  contained  this  clause :  "And 
the  party  of  the  second  part  accepts  this  deed  with  the  condition  that  he, 
his  heirs  and  assigns,  will  erect  no  mill  on  the  streams  leading  into  the 
fi«h  pond  on  said  land,  which,  with  thirty  acres  adjoining  the  same,  has 
been  leased  to  E.  H.  Lee  and  others  for  fishing  and  hunting,  and  that  he, 
his  heirs  and  assigns,  will  not  run  any  road,  tramroad  or  railroads 
through  any  growing  crop  or  crops  without  making  full  compensation 
therefor."  Plaintiff  alleged  that  in  violation  of  the  said  provision  as  to 
locating  a  mill  set  out  in  paragraph  three,  the  defendant  did  locate  a 
sawmill  on  one  of  the  streams  leading  into  the  said  pond,  and  did  permit 
large  quantities  of  sawdust  and  shavings  to  be  piled  up  at  said  location 
within  forty  feet  of  said  stream,  and  did  clear  up  land  for  stacking 
lumber,  and  made  roadbeds  around  it.  On  account  of  the  location  of  the 
sawmill  on  the  stream  the  sawdust  has  been  washed  down  into  the  stream 
and  thence  into  the  pond,  in  large  quantities,  and  on  account  of  the  fact 
of  the  sawdust,  and  turpentine  therefrom  permeating  the  water  of  the 
pond  and  on  account  of  mud  being  washed  down  into  the  pond  from  the 
said  clearing  and  roads,  the  pond  has  been  seriously  and  permanently 
damaged  for  fishing  purposes.  The  pond  was  one  of  the  best  stocked 
fish  ponds  in  this  section,  and  before  the  sawdust  contaminated  the 
same,  fishing  was  excellent;  but  since  the  piling*  of  sawdust,  which 
washed  down  into  the  pond,  fishing  there  has  been  practically  ruined. 
Plaintiffs  are  informed  and  believe,  and  so  allege,  that  the  location  of 
the  sawmill  on  the  stream,  in  violation  of  said  provision  of  the  contract, 
forfeits  all  rights  of  the  defendant  in  and  to  the  said  contract  and  his 
rights  to  the  timber  conveyed  therein,  whether  previously  cut  by  him  or 
now  standing.  There  was  on  said  land  over  five  million  feet  of  mer- 
chantable timber,  the  value  of  which  is  now  $30,000.     The  plaintiffs^ 
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after  discovering  that  the  mill  was  located  on  said  stream,  notified  the 
defendant  that  his  rights  were  forfeited  under  the  contract,  and  de- 
manded that  he  desist  from  further  cutting  of  the  said  timber;  but  the 
said  defendant  has  disregarded  said  demand,  and  has  continued  to  cut 
and  remove  the  said  timber.  Plaintiff  prayed  for  judgment  declaring 
that  the  condition  had  been  broken,  and  that  the  contract  and  all  of 
defendant's  rights  thereunder  had  been  forfeited,  and  that  plaintiff  re- 
cover of  the  defendant  the  value  of  all  the  timber  cut  from  the  land, 
which  is  $30;000,  and  $5,000  additional  for  damages  to  the  fish  pond, 
and  that  defendant  be  enjoined  from  entering  upon  the  land  and  from 
cutting  timber  thereon.  The  defendant  in  his  answer  denied  the  allega-^ 
tions  of  the  complaint.  The  court  submitted  the  issues  to  the  jury,  to 
which  defendant  objected,  and  which,  with  the  answers  thereto,  are  as 
follows : 

"1  Did  defendant,  in  locating  his  sawdust  pile  near  the  stream  empty- 
ing into  the  plaintiff's  millpond  suffer  and  permit  sawdust  and  turpen^ 
tine  and  seepage  therefrom  to  be  washed  into  said  stream,  and  emptied 
into  said  branch,  seriously  and  permanently  injuring  said  pond,  as 
alleged  in  the  complaint?     Answer:  TTes.' 

"2.  If  flo,  what  damages  has  plaintiff  sustained  by  reason  thereof? 
Answer :  '$1.' " 

A  motion  by  defendant  for  a  nonsuit  was  refused,  and  he  excepted^ 
Judgment  on  the  verdict,  and  both  parties  appealed. 

R.  N.  Simms  and  S,  Brown  Shepherd  for  plaintijf, 

Douglass  &  Douglass,  J,  H.  Pou,  and  Murray  Allen  for  defendant. 

Walkeb,  J.,  after  stating  the  case :  "When  we  consider  the  real  ques- 
tion in  this  case  its  decision  becomes  a  simple  one.  "We  are  not,  by  this 
record,  called  upon  to  decide  whether  the  clause  of  the  deed  quoted  in 
our  statement  of  the  case  is  a  condition,  or  merely  a  covenant,  for  the 
Complaint  only  declared  upon  it  as  strictly  a  condition,  whereas  the 
court  submitted  issues,  not  according  to  the  allegation  of  the  complaint,, 
and  the  denial  of  the  answer,  but  substantially  and  essentially  departed 
from  the  only  issue  the  parties  themselves  had  made,  and  submitted  an 
issue  as  to  whether  the  defendant  had  violated  a  local  statute,  applicable 
to  Wake  County  alone,  which  prohibited  any  person,  firm,  or  corpora- 
tion from  dumping  sawdust  in  or  near  any  stream  in  that  county, 
declaring  the  doing  of  the  forbidden  act  a  misdemeanor,  punishable  by 
fine  or  imprisonment  (Public-Local  Laws  of  1915,  sec.  1).  The  defend- 
ant duly  excepted  to  this  ruling  of  the  ^ourt,  though  the  plaintiff  did 
not  formally,  but  insisted  that  the  court  should  confine  the  case  to  the 
breach  of  the  clause  in  the  deed,  treating  it  as  one  of  condition  and  not 
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of  covenant,  and  that  upon  the  finding  of  the  jury  that  there  had  been 
a  breach,  the  court  should  declare  that  defendant  had  forfeited  the 
■contract,  and  all  his  rights  and  interests  thereunder,  and  for  the  breach, 
that  plaintiff  should  recover  of  him  the  sum  of  $35,000.  It  was  error 
in  the  judge  to  submit  an  issue  not  raised  by  the  pleadings,  and  against 
the  objections  of  the  defendant,  as  well  as  the  apparent  opposition  of 
the  plaintiff,  and  because  of  this  material  error  there  must  be  a  new 
trial. 

But  it  may  be  well  to  consider  whether  the  stipulation  of  the  deed 
is  a  condition  or  a  mere  covenant  of  the  defendant  not  to  do  the  for- 
bidden act,  implying  a  promise  on  his  part  to  pay  damages  if  he  broke 
the  covenant.  This  question  fairly  arises  in  the  case,  and  will  have  to 
be  determined  at  the  next  trial.  It  should  be  settled  now  to  prevent 
further  litigation  and  delay.  The  language  of  the  deed  is,  that  "the 
party  of  the  second  part  accepts  this  deed  with  the  condition  that  he,  his 
heirs  and  assigns  will  erect  no  mill  on  the  streams  leading  into  the  mill- 
pond,"  etc.  There  is  no  clause  of  forfeiture  or  reentry,  or  any  words 
declaring  the  deed  void  if  the  condition  is  broken.  If  this  should  be 
<?onstrued  as  a  condition  at  all,  it  is  not  one  precedent,  but  subsequent, 
which  is  strictly  construed,  for  the  law  always  leans  against  forfeiture. 
Chancellor  Kent  said  that  "conditions  subsequent  are  not  favored  in 
law,  and  are  construed  strictly,  because  they  tend  to  destroy  estates,  and 
the  rigid  execution  of  them  is  a  species  summum  jus,  and,  in  many 
cases,  hardly  reconcilable  with  conscience."  4  Kent's  Comm.  (12  ed.), 
star  pages  129  and  130,  citing  Coke's  Litt.,  205-b,  219-b;  2  Bl.  Comm., 
156;  Mitchell  v.  Reynolds,  1  P.  Wms.,  189;  Gary  v.  Bertie,  2  Vem.,  339; 
Martin  v.  Ballon,  13  Barb.,  119,  and  other  cases.  He  also  says  that  if 
it  be  doubtful  whether  a  clause  in  a  deed  is  a  condition  or  covenant,  the 
■courts  will  incline  against  the  former  construction,  for  a  covenant  is  far 
preferable  to  the  tenant.  Kent's  Comm.  (13  ed.),  star  page  132.  A 
<;lause  in  a  deed  will  be  construed  as  a  covenant,  unless  apt  words  of 
-condition  are  used,  and  even  then  it  will  not  be  held  to  create  a  condition 
unless  it  is  apparent  from  the  whole  instrument  and  the  circumstancefl 
that  a  strict  condition  was  intended.  Jones  on  Conveyances,  p.  534, 
sec.  646.  In  deciding  whether  the  language  of  the  deed  creates  a  condi- 
tion or  is  merely  to  be  r^arded  as  a  covenant,  the  omission  of  a  clause 
providing  for  reentry  of  the  grantor  for  condition  broken  or  declaring 
the  deed  void,  or  some  equivalent  words,  is  to  be  considered  by  the  court, 
for  some  such  expression  is  the  usual  indication  of  an  intent  to  create 
a  condition  subsequent.  Gallam  v,  Herbert;  117  HI.,  160.  And  Chief 
Justice  Bigelow,  in  Ayers  v.  Etnery,  14  Allen  (96  Mass.),  67,  held  it  to 
be  perfectly  well  settled  that  a  stipulation  in  a  deed  will  not  be  con- 
strued as  a  condition,  except  when  the  terms  of  the  grant  will  admit  of 
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no  other  reasonable  interpretation.  The  same  doctrine  was  approved 
in  Stoddard  v.  Wells,  120  Mo.,  25.  The  law  favors  the  early  and  abso- 
lute vesting  of  estates  and  leans  favorably  towards  the  idea  of  a  covenant 
rather  than  one  of  condition.  Allen  v.  Allen,  121  IN".  C,  328.  This 
question  is  fully  discussed  in  Helms  v.  Helms,  135  N.  C,  164,  and 
Bnttain  v.  Taylor,  168  N.  C,  271.  In  the  last  case  it  was  said  that,  if 
something  is  required  by  the  deed  to  be  done,  such  as  services  to  be  per- 
formed, rent  to  be  paid,  or  divers  other  undertakings  by  the  grantee,  and 
there  be  added  a  clause  of  reentry  or,  without  such  clause,  if  it  is  de- 
clared that,  if  the  feofee  does  or  does  not  do  the  acts  forbidden  or 
required  of  him  to  be  done,  '^is  estate  shall  cease  or  be  void,"  it  creates 
a  good  condition  subsequent,  citing  Washburn  on  Real  Property  (5  ed.), 
pp.  4  and  5 ;  Sheppard's  Touchstone,  125 ;  Moore  v,  Pitts,  53  I^.  Y.,  85 ; 
Schulenhurg  v.  Hairman,  21  "Wall.  (U.  S.),  144;  Jackson  v,  Crysler,  1 
Johns.  Cases  (X.  Y.),  125.  "Conditions  subsequent,  especially  when 
reUed  on  to  work  a  forfeiture,  must  be  created  by  express  terms,  or  clear 
implication,  and  are  construed  strictly."  2  Washburn  on  Real  Property 
(5  ed.),  pp.  7  and  8,  paragraph  5,  and  cases  in  note.  An  estate  on  con- 
dition expressed  in  the  grant  or  devise  itself  is  where  the  estate  granted 
has  a  qualification  annexed,  whereby  it  shall  commence,  be  enlarged,  or 
defeated  upon  performance  or  breach  of  such  qualification  or  condition, 
and  estates  on  condition  subsequent  are  defeasible,  if  the  condition  be 
not  performed.  2  Blackstone  Comm.,  154;  Co.  Litt.,  201.  The  words 
which  constitute  a  condition  may  be  various,  for  in  particular  words 
there  is  no  weight,  as  their  operation  and  effect  depend  on  the  sense 
which  they  carry.  1  Ves.,  147;  Wheeler  v.  Walker,  2  Conn.,  196.  See 
Brittain  v.  Taylor,  supra;  Harwood  v.  Shoe,  141  !N".  C,  161.  But  in 
our  case  there  is  no  language  providing  for  a  defeasance  or  forfeiture 
or  reentry,  but  simply  the  words  "with  the  condition,"  which  may  just 
as  well  mean  "with  the  promise,  or  covenant,  or  undertaking"  that  he 
will  not  erect  a  mill  at  the  place  designated.  Where  a  deed  provided 
that  the  land  conveyed  shall  not  be  used  for  a  certain  designated  pur- 
pose, it  was  held  by  this  Court  that  the  clause  should  not  be  construed 
as  a  condition  subsequent,  but  rather  as  a  covenant  or  a  restrictive  clause, 
observance  of  which  may  be  compelled  by  a  court  of  equity.  While 
conditions  subsequent  may  be  created  without  the  use  of  technical  words,, 
they  must  be  clearly  expressed,  as  they  are  not  favored  in  law,  and,  if 
it  is  doubtful  whether  a  clause  is  a  covenant  or  a  condition,  the  Courts 
will  so  construe  it,  if  possible,  as  to  avoid  a  forfeiture.  St,  Peter's 
Church  V,  Bragaw,  144  N".  C,  126,  citing  Graves  v.  Deterling,  120  N".  Y.^ 
at  p.  455 ;  Woodruff  v.  Woodruff,  44  N.  J.  Eq.,  349.  But  we  think  the 
case  of  R.  R,  v.  Carpenter,  165  N.  C,  465,  is  directly  in  point.  There 
the  restriction  was  as  follows :     "Provided  said  railway  company  locates 
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or  causes  to  be  located  within  twelve  months  from  this  date,  or  within 
three  months  after  it  begins  to  operate,  trains  over  said  strip  or  track, 
a  sidetrack,  flag  station,  or  other  convenience  given  other  mill  companies, 
at  some  suitable  point  on  said  manufacturing  company's  lands."  With 
respect  to  this  clause  of  the  deed,  it  being  contended  by  the  defendant 
that  it  created  a  condition,  and  by  the  plaintiff  that  it  was  merely  a 
covenant,  this  Court,  by  Justice  Brown,  said :  "We  do  not  agree  with 
the  defendants  that  the  proviso  in  the  descriptive  part  of  the  deed  is  a 
condition  subsequent,  a  failure  to  perform  which  devests  the  plaintiffs 
title  and  revests  it  in  the  defendant.  We  must  interpret  the  deed  as  a 
whole,  and  endeavor  to  ascertain  the  true  intent  of  the  parties.  Gvdger 
V.  White,  141  N".  C,  608.  The  extent  of  the  rights  acquired  must, 
therefore,  depend  upon  the  construction  placed  upon  the  terms  of  the 
grant,  and  in  construing  such  instruments  the  Court  will  look  to  the 
circumstances  attending  the  transaction,  the  situation  of  the  parties,  and 
the  State  of  the  thing  granted,  to  ascertain  the  intention  of  the  parties. 
In  cases  of  doubt,  the  grant  must  be  taken  most  strongly  against  the 
grantor.  Conditions  subsequent  working  a  forfeiture  of  the  estate  con- 
veyed should  be  strictly  construed,  as  such  conditions  are  not  favored  in 
law,  and  are  to  be  taken  most  strongly  against  the  grantor  to  prevent 
forfeiture.  14  Cyc,  1201.  Courts  in  such  cases  will  look  to  the  good 
sense  and  sound  equity — to  the  object  and  spirit — of  the  contract. 
Courts  of  equity  will  not  aid  in  divesting  an  estate  for  a  breach  of  a 
covenant — a  contract — when  a  just  compensation  can  be  made  in  money 
or  other  valuable  thing,  but  will  relieve  against  forfeitures  claimed  by 
strict  construction  of  any  common-law  rule."  And  particularly  to  the 
same  effect  is  the  rule  stated  in  Thompson  on  Titles  of  Real  Property, 
sec.  277,  as  follows:  Restrictions  upon  the  use  and  enjoyment  of  the 
land  conveyed  are  generally  regarded  as  covenants,  and  not  conditions. 
But  if  there  is  doubt  whether  a  provision  is  a  restrictive  covenant  or  a 
condition,  it  will  be  held  to  be  the  former.  A  restriction  may,  of  course, 
if  such  be  the  intention  of  the  parties,  be  so  expressed  as  to  make  it  a 
condition;  but  where  the  restriction  is  a  covenant  and  not  a  condition, 
its  breach  occasions  no  forfeiture.  Whether  or  not  the  recitals  in  a  deed 
create  an  estate  upon  condition  or  constitute  a  mere  covenant  must  be 
ascertained  from  the  language  employed,  the  situation  of  the  parties, 
their  relation  to  the  subject  of  the  transaction,  and  the  object  in  view. 
An  agreement  in  the  deed  limiting  the  use  of  the  premises  is  a  cove- 
nant, not  a  condition,  and  its  violation  will  not  work  a  forfeiture  of  the 
estate  granted.  Graves  v,  Deterling,  3  N".  Y.  St.,  128.  A  construction 
holding  the  language  of  a  deed  to  create  a  condition  subsequent  is  not 
favored,  and  will  not  be  adopted  where  it  will  admit  of  any  other  reason- 
able interpretation.     18  Corpus  Juris,  355.     The  absence  or  presence  of 
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a  clause  of  reverter  or  reentry  has  a  most  important,  although  not  con- 
trolling influence  in  determining  whether  the  language  in  the  deed  should 
be  construed  as  a  covenant  or  a  condition,  18  Corpus  Juris,  359.  Courts 
are  inclined  to  construe  clauses  in  a  deed  as  covenants  rather  than  con- 
ditions when  the  language  employed  is  capable  of  its  construction  as  a 
covenant.  In  all  cases  of  doubt  whether  a  clause  is  intended  as  a  condi- 
tion or  covenant,  the  doubt  should  be  resolved  in  favor  of  holding  the 
clause  to  be  a  covenant  and  not  a  condition.  2  Delvin  on  Deeds,  sec. 
970-b.  Where  the  clause  is  a  covenant,  the  legal  responsibility  for  its 
violation  is  liability  to  respond  in  damages,  while  a  breach  of  a  condition 
forfeits  the  title,  2  Delvin  on  Deeds,  sec.  970.  These  authorities  will 
lead  us  to  a  correct  conclusion,  if  we  consider  the  facts  and  circumstances 
of  the  case  at  bar  in  the  light  of  what  they  hold.  According  to  the 
plaintiffs'  own  contention,  and  their  demand  for  damages,  should  we 
adjudge  that  the  clause  in  question  created  a  strict  condition  with  the 
right  of  reentry  for  a  breach  thereof,  the  estate  granted  would  not  only 
be  devested,  but  they  would  recover  of  the  defendant  $36,000  for  timber 
cut  and  removed,  and  other  allied  damages,  and,  of  course,  the  land 
itself,  which  recovery  would  be  enormous  in  amount,  and  so  vastly  out 
of  proportion  to  what,  in  good  conscience,  they  should  receive  or  to  what 
would  be  a  perfectly  adequate  compensation,  that  the  law  will  not  hesi- 
tate, in  view  of  the  language  of  the  parties,  as  it  appears  in  the  deed,  to 
deny  any  such  relief,  and  to  hold,  on  the  contrary,  that  the  clause  of  the 
deed  creates  a  covenant  rather  than  a  strict  condition  subsequent,  such 
as  would  forfeit  the  land  to  the  plaintiffs,  and  also  mulct  the  defendant 
in  such  heavy  damages.  It  is  a  breach,  if  breach  at  all,  which  can  be 
fairly  and  adequately  atoned  for,  if  we  award  such  damages,  as  will  be 
a  full  satisfaction  to  the  plaintiffs  for  the  alleged  wrong,  and  this  con- 
sideration, coupled  with  the  fact  that  there  is  no  clause  of  reverter  and 
reentry,  or  other  equivalent  expression,  in  the  deed,  has  great  weight 
with  the  Court  in  holding  it  to  be  a  covenant  and  not  a  condition.  If 
the  language  of  the  Carpenter  deed  was  insufficient  to  create  a  condition, 
but  the  clause  in  that  deed  must  be  construed  as  containing  words  of 
covenant  only,  we  are  forced  to  concede,  and  to  hold,  that  the  proviso 
in  the  deed  of  the  Hintons  to  Vinson  does  no  more. 

But  it  is  useless  to  pursue  this  discussion,  for  when  the  meaning  of  an 
instrument — will,  deed,  or  contract — is  perfectly  clear,  there  is  left  no 
room  for  construction.  We  enforce  it  as  it  is  plainly  written,  and  that 
is  the  case  here,  as  the,  clause  itself  makes  the  meaning  manifest.  The 
words  are  that  'Tie  will  not  erect  a  mill  on  a  stream  leading  into  the  fish 
pond,  nor  will  he  run  any  road,  tramroad,  or  railroad  through  any  grow- 
bg  crop,  or  crops,  without  making  full  compensation  therefor."  This 
expressly  stipulates  that  the  only  remedy  for  a  breach  shall  be  the  re- 
covery of  damages. 
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But  there  is  one  other  question  of  very  material  importance  which  will 
surely  arise  at  the  next  trial  of  the  case.  One  of  the  stipulations  in  the 
deed  is  that  Vinson  "will  erect  no  miU  on  the  streams  leading  into  the 
fish  pond,"  which,  with  thirty  acres  of  the  land,  had  been  leased  to 
E.  H.  Lee  and  others.  The  words  "on  the  streams,"  in  that  clause,  does 
not  mean  necessarily  at  the  margin  of  the  streams,  or  the  waters'  edge, 
and  is  not  to  be  taken  literally.  The  preposition  "on"  has,  it  has  been 
said,  an  inexhaustible  variety  of  meanings;  it  may  signify  near  to  and 
along  or  parallel  with  a  certain  line  or  border  of  something  else.  Bwnv- 
ham  V,  Police  Jury  of  Claiborne  Parish,  107  La.,  513.  Where  a  deed, 
which  described  certain  land  as  lying  "on  the  Louisville  and  IsTashville 
Railroad,"  without  giving  the  description  of  it  by  boundaries,  was  at- 
tacked as  bad  for  misdescription,  and  the  proof  showed  that  the  land 
was  near  to,  but  not  bordering  upon  the  road,  it  was  held  that  the  word 
"on,"  as  denoting  contiguity  or  neighborhood,  may  mean  as  well  ^'near 
to,"  as  "at" ;  and  in  this  sense  the  land  was  not  misdescribed.  Bumham 
V,  Banks,  45  Mo.,  349. 

The  case  of  Card  v.  McCabel,  69  111.,  314,  closely  resembles  this  one, 
as  there  it  was  held  that  where  all  parties,  described  as  "resident  upon 
the  line  of  a  canal,"  should  be  allowed  to  cut  and  remove  ice  from  the 
same,  any  person  living  so  near  the  canal  as  to  desire  the  enjoyment  of 
the  privilege  thus  given,  will  be  deemed  as  resident  thereon,  within  the 
meaning  which  the  law  attaches  to  the  word  "on"  or  "upon."  And  the 
same  Court  has  said  that  it  is  common  usage  to  speak  of  the  boundary 
of  a  State  or  county  as  a  river,  though  the  legal  boundary  may  be  the 
middle  of  the  river ;  and  particularly  when  anything  is  to  be  constructed 
on  such  a  boundary,  which  from  its  nature  must  be  constructed  on  dry 
land,  would  no  one  understand  the  place  of  construction  as  any  other 
than  the  shore  of  the  river,  and  that  is  perfectly  Intimate  and  in 
accordance  with  everyday  usage  to  say  that  a  house  built  in  Illinois  on 
the  eastern  shore  of  the  Mississippi  stands  on  the  western  boundary  of 
the  State,  though  the  legal  boimdary  of  the  State  is  the  mid-channel  of 
the  river,  and  in  common  understanding,  therefore,  a  point  on  the 
western  boundary  of  Iowa  would  be  a  point  in  Iowa  on  the  eastern  shore 
of  the  Missouri,  precisely  as  a  point  on  the  eastern  boundary  of  N"ebraska 
would  be  understood  to  be  in  Nebraska,  on  the  western  shore  of  the 
river,  and  therefore  the  words  "on  the  boundary  of  Iowa"  are  not  techni- 
cal words ;  and  are  to  be  taken  as  having  been  used  by  Congress  in  their 
ordinary  signification.  Union  Pac,  R.  Co.  v.  Hall,  91  U.  S.,  343,  at 
p.  347.  The  expression  "on  the  line  of"  is  defined  in  29  Cyc,  1493,  as 
"along,  or  parallel  to ;  the  general  direction  of ;  near  the  line  of ;  but  not 
necessarily  touching  or  bounded  by."  See,  also.  Coffin  v.  Left  Hand 
Ditch  Co.,  6  Colo.,  443 ;  29  Cyc,  375 ;  U.  S.  v.  Bushington  and  Mo.  5. 
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Co,,  4  Dillon,  297  (8.  c,  24  Federal  Cases,  No.  14,  688).  The  words 
"on,"  "pear,"  "at,"  and  "along"  are  of  relative  meaning,  and  the  precise 
import  of  these  words,  when  used  as  descriptive  of  a  place  or  location, 
can  be  determined  by  surrounding  facts  and  circumstances.  29  Cyc, 
375,  and  note  12.  The  object  in  the  minds  of  the  parties  to  be  accom- 
plished by  the  insertion  of  the  phrase  in  this  deed  was  to  prevent  the 
destruction,  or  any  impairment  of  the  fish  pond,  by  filling  it  up  with 
sawdust  from  the  mill,  as  it  may  be  thrown  or  washed  into  the  stream, 
and  also  to  guard  against  the  contamination  of  its  waters  so  that  fish 
could  not  live  in  it.  The  words  "on  the  streams"  meant,  therefore,  at 
the  margin  of  the  water  or  so  near  thereto  as  to  cause  the  injuries  in- 
tended to  be  avoided. 

As  the  issue,  which  was  foreign  to  the  pleadings,  and  a  clear  departure 
therefrom,  was  submitted  by  the  court  without  the  request,  or  assent  of 
the  parties,  the  judge  should  order  a  repleader,  so  that  the  plaintiff  may 
sue  upon  the  clause  as  one  of  covenant,  and  the  defendant  may  proceed, 
on  his  side,  as  he  may  be  advised,  with  the  right,  of  course,  to  amend 
his  answer,  or  to  withdraw  it,  and  plead  anew.  An  issue,  or  issues,  cor- 
responding with  the  pleadings  will  be  submitted  to  the  jury  and  the 
plaintiff  can  then  recover  damages  if  they  have  sustained  any. 

There  must  be  another  jury  called,  because  of  the  error  in  the  court's 
ruling. 

The  costs  of  this  Court  will  be  divided  equally  between  the  parties, 
plaintiffs  and  defendant. 

'New  trial. 

Bbown,  J.,  concurring :  I  concur  in  the  judgment  of  the  Court  order- 
ing a  new  trial  and  a  repleader  in  this  case,  but  I  differ  from  my 
brethren  in  the  view  that  they  take  of  the  instrument  under  considera- 
tion. The  language  used  in  the  timber  deed  is  as  follows :  "And  said 
party  of  the  second  part  accepts  this  deed  with  the  condition  that  he,  his 
heirs  and  assigns,  will  erect  no  mill  on  the  streams  leading  into  the  fish 
pond  on  said  land,  which,  with  thirty  acres  adjoining  the  same,  had 
been  leased  to  E.  H.  Lee  and  others  for  fishing  and  hunting." 

I  am  of  opinion  that  the  language  used  shows  clearly  that  a  condition 
subsequent  was  annexed  to  the  grant  at  the  time  of  its  execution,  for- 
feiture of  which  entitled  the  plaintiffs  to  a  restoration  of  the  property 
granted  and  for  damages  for  such  of  it  as  has  been  destroyed  since  the 
breach  of  the  condition.  The  language  contained  in  the  deed  is  pecu- 
liarly clear  and  expressive,  and  leaves  no  doubt  in  my  mind  as"  to  the 
intent  of  the  parties.  The  grantee  is  made  to  accept  the  deed  upon  the 
condition  and  terms  embodied  in  the  grant. 
26—180 
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It  is  well  settled  that  the  intention  of  the  parties  to  the  instrument 
is  to  govern,  and  that  such  intention  is  to  be  gathered  from  a  reasonable 
and  natural  interpretation  of  the  words  used.  The  parties  to  this  in- 
strument have  not  used  the  words  ordinarily  employed  to  express  a  cove- 
nant or  an  agreement  to  do  or  not  to  do  a  particular  thing.  They  have 
used  the  only  words  in  the  English  language  that  will  express  their 
meaning  without  resort  to  the  context.  They  have  said  that  the  timber 
is  granted  "with  condition,"  and  the  grantee,  upon  the  face  of  the  deed, 
is  made  to  accept  the  deed  with  the  condition  expressed.  There  is  noth- 
ing in  this  condition  that  is  unreasonable  or  contrary  to  the  policy  of 
the  law.  There  is  no  reason  for  misinterpreting  this  language  or  per- 
verting its  real  meaning.  The  words  are  such  that  they  speak  for  them- 
selves. In  such  case  the  manifest  intention  of  the  party  is  always  given 
effect.     8  E.  C.  L.,  III. 

The  owners  of  this  property  had  a  right  to  impose  such  conditions  as 
they  saw  fit  when  they  conveyed  it. 

It  is  well  settled  that  owners  of  land  may  annex  any  condition  to  a 
conveyance  of  it  as  he  sees  fit,  provided  it  is  not  against  public  policy. 
Cowell  V.  Springs,  100  tJ.  S.,  55 ;  Plumber  v.  Tuggs,  41  N".  Y.,  442. 

In  R.  R.  Co.  V.  Singer,  49  Minn.,  301,  the  language  creating  the  condi- 
tion is  very  similar  to  the  language  employed  in  this  instrument.  In 
that  case  it  appears  on  the  face  of  the  instrument  that  it  was  accepted 
on  condition  that  intoxicating  liquors  should  not  be  sold  on  the  premises. 
The  Court  held  that  the  words  created  a  condition  subsequent,  a  breach 
of  which  forfeited  the  estate. 

In  Firth  v,  Morovich,  116  Pac,  729,  the  Court  upheld  a  forfeiture  on 
Account  of  breach  of  building  requirements. 

Thomas  V.  Record,  47  Me.,  500.  A  forfeiture  was  held  in  case  of 
failure  to  support. 

In  S perry  v.  Pond  (Ohio),  24  Am.  Dec.,  forfeiture  was  had  for 
failure  to  maintain  a  grist  mill. 

Taylor  v,  Sutton,  15  Ga.,  103,  holds  that  any  reasonable  condition  is 
good  as  a  condition  when  not  against  public  policy. 

There  are  many  cases  upholding  forfeiture  for  conditions  broken  as 
to  maintaining  liquor  place.     Cowell  v.  Colonnade  Springs  Co.,  100 

F.  S.,  61. 

I  differ  with  my  learned  brother  as  to  his  construction  of  the  case  of 
R.  R.  V.  Carpenter,  165  N.  C,  465.  That  was  a  grant  of  leave  to  the 
railroad  company  for  purpose  of  building  railroad  tracks  and  other 
structures  incident  to  the  operation  of  a  railroad.  The  word  condition 
is  not  used  in  the  deed,  and  it  is  not  specified  that  the  grantee  "accepts 
the  deed  upon  condition."  The  language  used  is  that  the  conveyance  is 
made  upon  consideration.     There  is  a  proviso  in  the  deed  as  follows: 
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"Provided  said  railroad  locates  or  causes  to  be  located  within  12  months 
from  this  date — a  sidetrack,  flag  station,  and  other  conveniences  given 
other  mill  companies  at  some  suitable  point  on  said  manufacturing  com- 
pany's lands."  This  proviso,  it  was  contended,  was  a  condition  subse- 
quent, and  that  the  failure  to  locate  the  station  within  the  12  months 
forfeited  the  grant.  The  Court  held  that  the  failure  to  locate  the  grant 
within  the  12  months  did  not  forfeit  the  estate  granted. 

A  perusal  of  that  case  will  show  that  taking  the  deed  as  a  whole,  there 
is  no  intention  to  create  a  forfeiture,  as  I  think  is  clearly  manifested 
in  the  deed  from  the  plaintiffs  in  this  case  to  the  defendant. 

I  do  not  think  it  is  necessary  that  the  common-law  ceremony  of  a  re- 
entry should  be  performed,  as  a  condition  precedent  to  the  prosecution 
of  this  action,  whatever  necessity  there  may  have  anciently  been  for  such 
a  proceeding,  the  reason  for  it  ceased  with  the  disappearance  of  the 
fictions  and  devices  resorted  to  to  maintain  the  old  action  of  ejectment. 
Plumb  V.  Tuggs,  supra;  Cornelius  v.  Ivins,  26  N".  J.  Law,  376;  Ruch 
V.  Bock  Island,  97  U.  S.,  693;  Brittain  v.  Taylor,  168  N".  C,  276.  In 
the  latter  case  the  condition  expressed  in  the  deed  was  decided  to  be  a 
condition  subsequent,,  and  the  Court  based  its  decision  upon  the  fact  that 
the  intention  of  the  parties  was  plainly  expressed  in  the  instrument 
itself. 

In  the  case  at  bar  I  fail  to  see  what  apter  words  could  be  used  to 
express  the  intention  of  the  parties  than  those  which  they  have  employed. 

The  Chief  Justice  concurs  in  this  opinion. 


F.  W.  DICKSON  V.  JOHN  W.  BREWER  et  al. 

(Filed  24  November,  1920.) 

Constitatioiial  Law — ^Mimicipal  Corporations — Corporations — Special  Acts 
— ^Bonds — ^Taxation — ^Tmstees. 

The  establishing  a  school  district  relates  to  public  municipal  corpora- 
tions, which  may  be  done  by  special  legislative  enactment  under  Art.  VII 
of  our  Constitution,  entitled  ''Municipal  Corporations,"  and  it  is  not  pro- 
hibited by  Art.  VIII  thereof,  relating  to  "corporations  other  than  munici- 
pal" ;  and  a  special  act  creating  a  school  district  or  amending  an  existing 
one,  providing  for  the  election  of  trustees  to  manage  its  affairs,  and  for 
bonds  and  taxation  relating  thereto,  is  not  in  contravention  of  our  Con- 
stitution, when  properly  passed  upon  an  "aye"  or  **no"  vote. 

CoNTBOVBBSY  suhmittod  without   action,   from   Wake.    Appeal   by 
plainti£P  from  Brewer,  J.,  23  September,  1920. 
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Tills  is  an  action  to  prevent  the  collection  of  a  tax^  alleged  to  be 
invalid,  heard  on  the  following  agreed  statement  of  facts: 

"1.  That  the  Legislature,  at  its  Session  of  1913,  passed  an  act  entitled 
*An  act  to  incorporate  Wake  Forest  Graded  School  District.' 

"2.  That  at  its  Session  in  1919  the  Legislature,  by  an  act,  being 
chapter  3,  Private  Laws  of  1919,  attempted  to  amend  the  said  chapter 
876  of  Private  Laws  of  1919,  same  being  the  charter  of  the  Wake  Forest 
School  District,  by  striking  out  sections  3,  4,  and  5  of  said  act,  and 
inserting  in  lieu  thereof  certain  other  sections,  which  are  set  forth  in 
section  1  of  the  said  chapter  3,  Private  Laws  of  1919,  as  sections  3  to 
16,  both  inclusive. 

"3.  The  said  chapter  3,  Private  Laws  of  1919,  provided  that  the 
management  and  control  of  the  public  schools  in  said  district  should 
be  vested  in  a  board  of  trustees,  who  should  have  exclusive  control  of 
the  schools,  prescribe  rules  and  regulations  for  their  conduct,  elect  teach- 
ers, etc.,  and  should  have  the  power  and  authority  to  issue  bonds  of  said 
school  district  in  an  amount  not  exceeding  $25,000  for  the  purpose  of 
providing  such  school  buildings  as  may  be  required,  and  in  furnishing 
and  equipping  same.  The  said  act  further  provided  that  the  provisions 
therein  should  be  submitted  to  the  qualified  voters  of  the  said  district  for 
their  approval  at  an  election  to  be  held  on  5  May,  1919;  that  at  said 
election  those  favoring  the  approval  of  the  act,  the  issuing  of  $25,000 
of  bonds,  and  the  levying  of  a  special  tax  for  the  payment  of  principal 
and  interest  on  said  bonds,  and  for  the  purpose  of  defraying  the  expenses 
of  the  said  district,  which  tax  was  not  to  exceed  fifty  cents  on  the  one 
hundred  dollars  assessed  valuation,  and  one  dollar  and  fifty  cents  on  the 
poll,  should  vote  Tor  graded  schools,'  and  those  opposed  should  vote 
*  Against  graded  schools,'  and  at  said  election  five  trustees  should  be 
elected. 

"4.  That  the  said  chapter  3,  Private  Laws  of  1919,  provided  further 
that  in  the  event  the  said  act  is  approved  by  the  voters  of  said  district, 
and  the  issuing  of  the  bonds  is  approved,  the  board  of  county  commis- 
sioners of  Wake  County  should  annually  levy  and  collect  the  said  tax 
as  authorized  by  the  said  act,  and  should  pay  same  over  to  the  said 
trustees  for  disbursements. 

"5.  That  pursuant  to  the  provision  of  the  said  chapter  3,  Private 
Laws  of  1919,  an  election  was  duly  held  in  the  said  school  district  on 
5  May,  1919,  for  which  said  election  the  total  number  of  registered 
voters  was  ninety-seven  (97),  and  ballots. were  cast  as  follows:  For 
graded  school,  75;  against  graded  school,  1.  On  the  same  day  and  at 
the  same  election  the  following  votes  were  cast  for  members  of  the  board 
of  trustees  of  the  said  school  district :  For  John  M.  Brewer,  76  votes; 
for  W.  W.  Holding,  76  votes;  for  I.  O.  Jones,  76  votes;  for  W.  R.  Powdl, 
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76  votes,  and  for  R.  B.  White,  76  votes;  that  pursuant  to  section  10  of 
chapter  3,  Private  Laws  of  1919,  the  registrar  and  pollholders  of  said 
election  duly  filed  their  report  of  same  with  the  board  of  commissioners 
of  Wake  County,  which  report  was  duly  canvassed  by  the  commissioners, 
and  the  election  found  to  have  carried. 

"6.  That  the  defendants,  as  will  appear  from  the  report  of  the  said 
registrar  and  pollholders,  were  declared  to  have  been  elected  trustees  of 
the  said  school  district ;  and  have  proceeded  to  take  charge  of  the  man- 
agement and  conduct  of  the  schools  within  said  district,  and  are  now 
planning  and  attempting  under  the  authority  contained  in  the  said 
chapter  3,  Private  Laws  of  1919,  to  issue  and  sell  $25,000  of  bonds  for 
the  said  school  district,  and  attempting  to  secure  the  levy  of  a  tax  by  the 
board  of  county  commissioners  of  Wake  County  sufficient  to  pay  the 
interest  and  principal  on  said  bonds. 

"7.  That  plaintiff  contends  that  the  trustees  of  the  said  Wake  Forest 
School  District,  the  defendants  herein  named,  have  no  authority  to  issue 
the  said  bonds,  nor  to  secure  the  levy  of  a  tax  to  pay  the  interest  of  said 
bonds  and  the  principal  thereof  as  same  falls  due,  for  that  chapter  3, 
Private  Laws  of  1919,  which  special  act  purports  to  grant  the  authority 
and  power  for  such  bond  issue  and  tax  levy,  although  read  three  several 
times,  and  the  yeas  and  nays  on  the  second  and  third  readings  duly  en- 
tered on  the  Journal  of  each  House  of  the  General  Assembly  and  ratified 
7  March,  1919,  is  an  invalid  act,  being  unconstitutional,  and  in  violation 
of  section  1  of  Article  VIII  of  the  Constitution,  in  that  it  is  a  special 
act  extending,  altering,  and  amending  the  charter  of  a  corporation, 
to  wit,  the  Wake  Forest  School  District;  defendants  contend  that  sec- 
tion 1  of  Article  VIII  of  the  Constitution  does  not  apply  to  municipal, 
public,  giMwi-public,  or  ^'tuwi-municipal  corporations,  including  school 
districts  and  other  special-tax  districts,  acting  as  governmental  agencies, 
in  that  the  said  section  1  of  Article  VIII  refers  only  to  corporations 
other  than  municipal  corporations  such  as  private  or  business  corpora- 
tions; and  that  the  said  act  confers  full  authority  and  power  on  the 
trustees  to  issue  the  said  bonds  as  approved  by  the  voters,  and  to  require 
the  levy  of  a  tax  for  the  payment  of  the  principal  and  interest  thereof.'^ 

Judgment  was  rendered  as  follows : 

"This  cause  coming  on  to  be  heard  upon  the  agreed  statement  of  facts 
and  the  affidavit  of  plaintiff  and  defendant,  it  is,  after  hearing  argument 
of  counsel,  now,  therefore,  found  and  determined. 

"1.  That  the  act,  chapter  3,  Private  Laws  of  1919,  is  a  valid  and 
constitutional  act,  not  having  been  passed  in  violation  of  section  1  of 
Article  VIH  of  the  Constitution  of  North  Carolina,  for  that  the  prohi- 
bition contained  in  said  section  1  of  Article  VIII,  against  the  extension, 
alteration,  or  amendment  by  special  act  of  the  charter  of  a  corporation 
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applies  only  to  corporations  other  than  municipal,  and  does  not  apply 
to  municipal,  gucwi-municipal,  public,  or  gtm^i-public  corporations. 

"2.  That  the  said  act  is  full  authority,  with  the  approval  of  the  voters 
of  the  district,  for  the  issuance  of  the  bonds  and  the  levying  of  the  tax. 
"3.  Plaintiff  will  pay  the  costs  of  this  action. 

John  H.  Kebe, 
Judge  Presiding*' 
The  plaintiff  excepted  and  appealed. 

E,  W.  Timherlake,  Jr.,  for  plaintiff, 
/.  L,  Morehead  for  defendant, 

Allen,  J.  School  districts,  incorporated  by  act  of  the  General  As- 
sembly, are  public  municipal  corporations,  and  as  such  come  under  the 
provisions  of  Article  VII  of  the  Constitution,  entitled  'Municipal 
corporations"  (see  Smith  v.  School  Trustees,  141  N.  C,  150,  where 
the  question  is  fully  discussed.  Also  Williams  v,  Comrs,,  176  N.  C, 
557),  and  not  under  Article  VIII,  which  "Is  entitled  'Corporations  other 
than  municipal,'  and  section  1  would  seem  clearly  to  have  reference  to 
private  or  business  corporations,  and  does  not  refer  to  public  or  quasi- 
public  corporations  acting  as  governmental  agencies."  Mills  v,  Comrs,, 
175  K  C,  218. 

There  is  therefore  no  error  in  holding  that  the  act  of  1919,  amending 
the  act  incorporating  the  school  district,  a  municipal  corporation,  is  not 
in  conflict  with  Article  VIII,  section  1,  of  the  Constitution,  which 
applies  to  private  corporations. 

Affirmed. 


MATTIE  LANIER  v.  THE  PULLMAN  COMPANY  and  SOUTHERN  RAIIr 

WAY  COMPANY. 

(Filed  24  November,  1920.) 

1.  Verdict — ^Motions — ^Verdict  Set  Aside— Court's  Discretion. 

Motions  to  set  aside  a  verdict  as  being  against  ttie  weight  of  the  evidence 
are  addressed  to  the  discretion  of  the  trial  judge,  and  not  reviewable  on 
appeal  unless  it  is  grossly  abused. 

2.  Parties-^MisJoinder — ^Pleadings — ^Motions — Arrest  of  Judgments. 

Objection  to  a  defect  or  misjoinder  of  parties  to  the  action  must  be 
made  by  demurrer  when  such  appears  on  the  face  of  the  pleadings,  or 
they  will  be  deemed  as  waived ;  and  when  such  defect  does  not  so  appear, 
by  petition  or  answer,  and  a  motion  in  arrest  of  judgment  on  these  groonds 
will  be  overruled. 
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tL  Constitiitioiial  Law— Defenses— Judgments. 

The  defense  of  a  constitutional  right  comes  too  late,  for  the  first  time 
after  judgment  rendered,  and  especially  so  when  it  has  not  been  properly 
presented  either  by  the  request  for  the  submission  of  an  issue,  or  for  an 
instruction. 

4.  Railroads — ^Federal  Control — ^Director  General — ^Parties. 

The  Federal  act  for  the  Government  control  of  the  railroads  during  the 
war  specifically  gives  a  right  of  action  against  the  carrier  without  Joining 
the  Director  General  of  Railroads  (sec.  10)  ;  and  objection  that  an  action 
sounding  in  tort  against  a  railroad  company  is  fatally  defective  in  not 
making  the  Director  General  a  necessary  party,  is  untenable.  Setnble,  the 
question  as  to  whether  he  should  be  made  a  formal  party  is  not  a  practical 
one  in  this  case. 

5.  Appeal  and  Error — Objections  and  Exceptions — ^Evidence — Pleadings — 

Several  Causes  of  Action. 

Where,  in  an  action  to  recover  damages  of  a  pullman  company,  the 
plaintiff  alleges  two  causes  of  action,  though  in  one  section  of  the  com- 
plaint, one  as  to  the  defendant's  ticket  agent  wrongfully  refusing  to  sell 
her  a  lower  reservation  when  he  had  it  for  sale  at  the  time,  and  the 
other,  that  his  conduct  towards  her  then  was  wantonly  rude  and  insulting, 
and  there  was  evidence  to  sustain  either  one,  a  general  motion  to  nonsuit 
directed  to  both  causes  of  action,  is  properly  denied. 

6.  Carriers    of    Passengers — Contracts — ^Principal    and    Agent — Tort    of 

Agent — ^Pullman  Companies. 

The  act  of  a  ticket  agent  of  a  Pullman  company  in  tossing  a  railroad 
ticket  back  in  the  face  of  a  woman  endeavoring  to  get  a  reservation  on 
its  car,  in  a  rude  and  insolent  manner,  renders  the  company  liable  for 
an  assault  by  its  agent  sufficient  to  sustain  an  action  for  damages  against 
it.  under  implication  from  the  contract  of  carriage  that  the  passenger 
will  receive  proper  treatment  by  the  carrier's  employees,  and  reasonable 
protection  from  insult  or  injury. 

7.  Appeal  and  Error — Objections  and  Exceptions— Instructions. 

Where  the  charge  of  the  court,  generally  objected  to,  requires  the 
application  of  more  than  one  principle  of  law,  it  will  not  be  held  for 
reversible  error,  on  appeal,  that  one  of  them  was  erroneous  if  the  other 
was  not  so. 

8.  Appeal   and    Eirror— Assignments   of   Error — ^Instructions — Objections 

and  Exceptions.  ^ 

Assignments  of  error  must  be  based  upon  an  exception  duly  taken,  and 
an  exception  to  the  charge,  not  appearing  in  the  record  on  appeal,  will 
not  be  considered. 

* 

Appeal  by  defendant  from  McElroy,  J.,  at  May  Term,   1920,  of 

GciLFORD. 

The  plaintiff  alleged  in  her  complaint  that  she  had  gone  from  her 
home  in  Greensboro,  N.  C,  to  Rochester,  Minn.,  to  place  herself  under 
the  care  and  medical  treatment  of  the  Mayo  Brothers,  celebrated  physi- 
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cians  and  surgeons  of  that  place,  and  that  after  receiving  treatment  and 
leaving  the  hospital,  she  started  on  her  return  to  her  home  by  way  of 
Cincinnati,  Ohio,  where  she  applied  to  the  Pullman  Company's  agent, 
at  its  ticket  office  there,  for  the  reservation  of  a  lower  berth  to  Greens- 
boro, N".  C,  and  that  the  said  agent,  instead  of  selling  a  ticket  to  her, 
and  in  willful!  disregard  of  his  duty,  "wantonly,  rudely,  and  insultingly, 
without  any  just  cause  or  excuse  for  his  conduct,  refused  to  sell  the  same 
to  the  plaintiff,  who  was  then  and  there  ready  and  willing  to  pay  for 
the  same,  although  he  had  the  same  then  on  hand  for  sale,  and  although 
plaintiff  explained  and  stated  to  him  that  she  was  ill  and  nervous,  and 
that  her  condition  of  mind  and  body  was  such  that  such  accommodations 
were  necessary  for  her  comfort  and  the  preservation  of  her  health.  That 
by  reason  of  the  said  wrongful  conduct  on  the  part  of  the  defendants 
by  their  said  agent,  plaintiff  was  forced  and  compelled  to  board  the 
train  of  the  defendants  leaving  Cincinnati  at  nine  or  ten  o'clock  at  night 
without  any  sleeping-car  accommodation  or  reservation,  and  in  an  ordi- 
nary day  coach,  which  was  full  of  noisy,  intoxicated,  rude,  and  boisterous 
people,  and  to  ride  in  the  same  till  between  eleven  and  twdve  o'clock 
that  night;  that  plaintiff  was  sick,  ill  and  nervous,  and  that  she  was 
injured  and  suffered  physical  pain  and  mental  anguish,  she  was  humili- 
ated, and  her  health  was  injured  and  damaged,  all  as  the  direct  result  of 
said  wrongful,  rude,  insulting,  and  wanton  conduct  of  defendant's  agent, 
all  to  her  damage  in  the  sum  of  twenty-five  hundred  dollars." 

The  testimony  was  heard,  and  under  the  charge  of  the  court  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  awarding  her  damages  in 
the  sum  of  fifteen  hundred  dollars,  and  further  finding  that  she  was  not 
injured  by  any  wrong  of  the  Southern  Railway  Company.  Judgment 
was  entered  upon  the  verdict  in  favor  of  the  railway  company,  and 
against  the  defendant,  the  Pullman  Company,  for  the  amount  of  the 
verdict,  whereupon  the  latter  appealed  to  this  Court. 

Defendant,  the  Pullman  Company,  submitted  the  following  motion 
and  assigned  the  following  errors : 

"The  Pullman  Company,  through  its  attorneys,  moved  the  court  to 
set  aside  the  verdict  rendered  in  the  above  entitled  matter  at  this  term 
of  the  court,  and  in  arrest  of  judgment  for  that : 

"1.  Said  judgment  was  rendered  contrary  to  the  evidence. 

"2.  Because  of  improper  parties  in  that  the  Director  General  of 
Railroads  was  not  made  a  party  to  the  action,  who,  at  the  time  of  the 
trial,  was  the  real  party  in  interest. 

"3.  That  said  judgment  was  rendered  in  violation  of  the  Constitution 
of  the  United  States  in  that  it  would  deprive  the  defendant  PuUman 
Company  of  its  property  without  due  process  of  law  and  deny  the  de- 
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fendant  the  equal  protection  of  the  laws  under  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States." 

The  Pullman  Company  assigns  the  following  errors: 

"1.  The  refusal  of  his  Honor  to  dismiss  the  action,  and  for  judgment, 
as  in  the  case  of  nonsuit ;  after  the  plaintiflF  had  produced  her  evidence 
and  rested  her  case. 

"2.  For  that  his  Honor  erred  in  overruling  defendant's  motion  for 
judgment  of  nonsuit  after  all  the  evidence  on  hoth  sides  was  in. 

"3.  Because  the  court  charged  the  jury  as  set  forth  in  defendant's 
third  assignment. 

"4.  Because  the  Court  charged  the  jury  as  set  forth  in  defendant's 
fourth  assignment. 

"5.  Because  the  court  refused  to  charge  the  jury  as  prayed  hy  defend- 
ant as  follows:  (prayer  for  special  instructions  by  defendant  Pullman 
Company),  but  not  set  out  in  the  assignment  or  otherwise  appearing 
therein. 

"6.  The  refusal  of  his  Honor  to  grant  the  motion  of  defendant  to  set 
aside  the  verdict. 

"7.  The  refusal  of  his  Honor  to  grant  the  motion  of  defendant  in 
arrest  of  judgment. 

"8.  That  his  Honor  rendered  judgment  in  favor  of  the  plaintiff,  as 
set  out  in  the  record." 

W.  P.  Bynum  and  R,  C.  Strudwich  for  plaintiff. 
Justice  &  Broadhurst  and  E.  C,  Gregory  for  defendant. 

Walkeb,  J.,  after  stating  the  case :  We  will  consider  this  appeal  by 
taking  up  the  exceptions  and  assignments  of  error  seriatim  and  accord- 
ing to  the  order  in  which  they  are  presented  in  the  record. 

1.  The  motion  to  set  aside  the  verdict  because  against  the  weight  of 
the  evidence  or  contrary  thereto  should  have  been  addressed  to  the  court 
below..  We  do  not  review  its  decision  upon  such  a  motion,  as  it  is  dis- 
cretionary, unless  there  is  gross  abuse  of  the  discretion,  which  does  not 
appear  in  this  instance.  The  cases  on  this  subject  are  too  numerous  to 
be  cited,  and  we  refer  only  to  the  last  one.    Harris  v.  Turner,  179 

2.  An  objection  that  there  are  improper  parties,  as  here  alleged, 
cannot  be  made  by  motion  in  arrest  of  judgment.  Where  there  is  a 
defect  of  parties,  the  objection  can  be  taken  by  demurrer,  if  the  defect 
appears  on  the  face  of  the  pleadings,  and  when  it  does  not  so  appear,  the 
proper  pleading  is  an  answer.  1  Pell's  Revisal  of  1905,  sec.  474,  sub- 
division 4;  Consol.  Statutes,  sec.  511,  and  subdivisions.  An  objection 
to  a  misjoinder  of  parties  may  be  taken  in  the  same  way.     The  objection 
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here  is  that  there  is  a  misjoinder  and  not  a  defect  of  parties.  ITeither 
can  be  availed  of  by  a  motion  in  arrest  of  judgment.  Pell's  Revisal, 
sec.  474,  and  notes.  "A  defect  of  parties  will  be  deemed  to  have  been 
waived,  unless  taken  advantage  of  by  demurrer  when  such  defect  appears 
on  the  face  of  complaint,  or  petition,  or  by  answer  when  it  does  not  so 
appear."  Silver  Valley  Min,  Co.  v,  Baltimore  Smelting  Co.,  99  N.  C, 
445;  S.  c,  101  N.  C,  679;  Lewis  v.  McNatt,  65  N.  C,  63;  Lunn  v. 
Shermer,  93  K  C,  164;  Howe  v.  Harper,  127  N.  C,  356;  Bridgets  v. 
Staton,  150  N.  C,  216;  SmoaJc  v.  Sochwell,  152  K  C,  503.  A  mis- 
joinder of  parties  is  waived  by  failing  to  demur.  Cooper  v.  Express  Co., 
165  X.  C,  538.  "If  the  defendant  deemed  the  trustee  a  necessary 
party,"  it  was  said  in  WatMns  v.  Kaolin  Mfg.  Co.,  131  N".  C,  536,  538, 
'^e  should  have  demurred,  and  his  failure  to  do  so  was  a  waiver." 
Revisal  of  1905,  sec.  478.  Watkins'  case  is  like  this  one.  There  was  no 
misjoinder  here.  There  was  no  demurrer  filed  in  this  case,  nor  was  the 
objection  taken  by  the  answer.  There  is  some  reference  in  the  answer 
to  the  order  of  the  President,  purporting  to  have  been  issued  by  virtue  of 
the  power  vested  in  him  by  the  act  of  Congress,  but  there  is  no  specific 
objection,  by  demurrer  or  answer,  that  the  Director  General  was  not 
made  a  party  to  the  suit,  or  that  he  was  a  necessary  party.  The  validity 
of  the  President's  order,  to  which  we  have  referred,  is  discussed  very 
fully  in  the  case  of  Hill  v.  R.  R.,  post,  428,  which  was  decided  at  this 
term,  and  to  which  we  refer  without  adding  anything  to  what  is  there 
so  well  stated. 

3.  The  constitutional  question  raised  for  the  first  time  after  the  rendi- 
tion of  the  judgment  in  the  cause  comes  too  late,  nor  is  it  attempted  to 
be  presented  in  the  proper  way.  There  was  no  issue  requested  and  no 
instruction  concerning  it.  But  if  it  had  been  properly  raised,  and  in 
due  time,  the  defendant  could  be  sued  by  the  very  terms  of  this  act  of 
Congress  (section  10),  approved  21  March,  1918,  entitled  "An  act  to 
provide  for  the  operation  of  transportation  systems  while  under  Federal 
control,"  etc.  Section  10  provides :  "That  carriers,  while  under  Fed- 
eral control,  shall  be  subject  to  all  laws  and  liabilities  as  common  car- 
riers, whether  arising  under  State  or  Federal  laws  or  at  conmion  law, 
except  in  so  far  as  may  be  inconsistent  with  the  provisions  of  this  act 
or  any  other  act  applicable  to  such  Federal  control  or  with  any  order  of 
the  President.  Actions  at  law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers,  and  judgments  rendered  as  now  provided  by  law; 
and  in  any  action  at  law  or  suit  in  equity  against  the  carrier,  no  defense 
shall  be  made  thereto  upon  the  ground  that  the  carrier  is  an  instrumen- 
tality or  agency  of  the  Federal  Government.  Nor  shall  any  such  carrief 
be  entitled  to  have  transferred  to  a  Federal  Court  any  action  heretofore 
or  hereafter  instituted  by  or  against  it,  which  action  was  not  so  trans- 
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ferable  prior  to  the  Federal  control  of  such  carrier;  and  any  action 
which  has  heretofore  been  so  transferred  because  of  such  Federal  control 
or  of  any  act  of  Congress  or  official  order  or  proclamation  relating 
thereto  shall,  upon  motion  of  either  party,  be  transferred  to  the  court 
in  which  it  was  originally  instituted.  But  no  process,  mesne  or  final, 
shall  be  levied  against  any  property  under  such  Federal  control/*^ 
Whether  the  Court  of  last  resort,  in  the  Federal  jurisdiction,  will  decide 
the  question,  which  is  attempted  to  be  raised  by  appellant,  in  his  favor, 
we  know  not.  This  Court  has  held  in  several  cases  that  the  railroad 
company  can  be  sued,  and  judgment  recovered,  under  and  subject  to  the 
provision  of  the  act  of  Congress  of  21  March,  1918,  sec.  10  (U.  S. 
Statutes  at  Large,  part  1,  page  457).  It  was  said  in  Hill  v.  R.  R,,  17& 
X.  C,  609,  612,  that  "the  Director  General  must  be  considered  a  party 
only  as  being  in  the  management  and  control  of  the  defendant  railroad. 
Service  of  process  upon  his  agents,  who  were  formerly  the  agents  of  the 
carrier,  is  sufficient  to  bring  him  into  court  and  to  bind  him  by  the  pro- 
ceedings therein."  Owens  v,  Hines,'  178  N.  C,  325.  The  question  as 
to  whether  his  not  being  a  party  defendant  by  his  official  title  has  been 
properly  raised  and  has  been  considered,  and  we  held  that  it  had  not  been 
under  our  procedure,  and  this  renders  it  unnecessary  to  consider  Order 
No.  50  of  Director  General  McAdoo,  issue  28  October,  1918.  The  gen- 
eral question  was  somewhat  discussed  in  Hill  v.  R,  R.,  supra,  and  in 
Clements  v.  R,  R,,  179  "N,  C,  225,  and  in  other  recent  cases.  In  the 
Clements  case,  supra,  at  p.  229,  the  Court  said,  citing  and  approving 
Johnson  v,  McAdoo,  Director  General,  257  Fed.  Rep.,  757 :  'TJnder  act 
21  March,  1918,  litigants  can  sue  railroad  companies  under  Federal 
direction  just  as  they  were  previously  able  to  do,  and  in  such  courts  as 
had  jurisdiction  under  the  general  law,^'  and  further :  "It  is  incumbent 
on  the  Director  Greneral  to  defend  a  suit  against  a  road  and  make  pay- 
ment in  the  event  of  recovery  out  of  his  receipts ;  the  question  of  adjust- 
ment as  between  the  Government  and  the  railroad  will  come  up  for 
settlement  when  the  roads  shall  be  returned  to  their  owners  or  otherwise 
disposed  of."  Whether  the  Director  General  should  be  formally  a  party 
may  not  become  a  practical  question,  as  if  the  present  judgment  is 
allowed  to  stand,  it  will  no  doubt  be  satisfied  by  him,  or  defendant  will 
be  fully  indemnified,  as  in  the  case  of  other  judgments,  where  he  has 
been  such  a  party. 

We  now  proceed  to  consider  the  assignments  of  error : 
1  and  2.  These  refer  to  the  motions  for  a  nonsuit.  They  were  prop- 
erly disallowed,  as  there  was  evidence  for  the  jury.  Plaintiff  alleges 
two  causes  of  action,  though  in  one  section  of  the  complaint.  The  first 
is  that  defendants'  ticket  agent  wrongfully  refused  to  sell  her  a  lower 
reservation,  when  he  had  one  for  sale;  and  second,  that  he  treated  her 
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with  wanton  rudeness  and  insult  when  he  did  so  refuse.  There  warf 
ample  evidence  to  sustain  at  least  one  of  these  causes  of  action,  and, 
therefore,  the  motion  was  properly  denied.  The  motion  extended  to  all 
the  causes,  and  therefore,  if  bad  as  to  one,  it  is  bad  as  to  both,  not  that 
defendant  could  not  move  to  nonsuit  or  dismiss  as  to  one,  so  as  to  elimi- 
nate it  from  the  case,  but  he  is  confined  to  that  one.  It  depends  upon 
the  scope  of  the  demurrer.  Where  the  motion  is  general,  embracing 
all  causes  of  action,  if  any  one  is  good,  it  should  not  be  granted.  Plain- 
tiff testified  that  the  agent  "tossed  the  ticket  back  in  her  face"  in  a  very 
rude  and  insolent  manner.  This  was  an  assault,  and  would  sustain  an 
action.  It  is  held  in  White  v.  R.  R,,  115  N".  C,  631,  at  pp.  636-637,  that 
the  liability  of  the  defendant  railroad  company  rests  upon  the  obligation 
on  the  carrier  not  only  to  carry  its  passengers  safely,  but  to  protect  them 
from  ill  treatment  from  other  passengers,  intruders,  or  employees. 
''Kindness  and  decency  of  demeanor  is  a  duty  not  limited  to  the  officers, 
but  extends  to  the  crew,"  said  Jvdge  Story  in  Chamberlain  v.  Charier, 
3  Mason,  242.  Passengers  do  not  contract  merely  for  accommodation 
and  transportation  from  one  point  to  another;  the  contract  includes 
assurance  of  good  treatment  and  against  personal  rudeness  and  every 
wanton  interference  with  their  persons,  either  by  the  carrier  or  his  agents 
employed  in  the  management  of  the  railroad  train  or  other  conveyance. 
In  respect  to  such  treatment  of  passengers,  not  merely  officers,  but  the 
crew,  are  agents  of  the  carriers.  It  is  among  the  implied  provisions  of 
the  contract  between  passengers  and  a  railroad  company  that  the  latter 
has  employed  suitable  servants  to  run  its  trains,  who  will  accord  proper 
treatment  to  them;  and  a  violation  of  this  implied  duty  or  contract 
is  actionable  in  favor  of  the  passenger  injured  by  its  breach,  although 
the  act  of  the  servant  was  willful  and  malicious,  as  in  the  case  of  a 
malicious  assault  upon  a  passenger,  committed  by  any  of  the  train  hands, 
whether  within  the  line  of  his  employment  or  not.  The  duty  of  the 
carrier  towards  a  passenger  is  contractual,  and,  among  other  implied 
obligations,  is  that  of  protecting  a  passenger  from  insults  or  assaults 
by  other  passengers  or  by  their  own  servaiits.  Many  authorities  are 
said,  in  White's  case,  supra,  to  sustain  this  doctrine.  See,  also,  2  Wood 
on  Railways,  sec.  316;  Seawell  v.  R.  R,,  132  N.  C,  856  {8.  c,  133  N.  C, 
515)  ;  BHttoTh  v,  R.  R.,  88  N.  C,  536;  Marming  v.  R.  R.,  122  K  C,  824; 
Williams  v.  Gill,  ihid.,  967.  This  Court  held  in  Strother  v,  R,  R.,  123 
N.  C,  197,  that  a  carrier  is  liable  for  an  insulting  proposition  by  one 
of  its  conductors  to  a  female  passenger,  although  induced  by  her  im- 
modest remark  and  behavior. 

3  and  4.  The  objections  to  the  instructions  of  the  Court  cannot  be 
sustained,  as  each  of  them  contained  more  than  one  proposition,  and 
at  least  one  of  them,  if  not  all,  was  correct.    The  objection  must  be 
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valid  as  to  all  of  them.  Harris  v.  Harris,  178  N".  C,  7,  at  p.  9,  citing 
S,  1?.  Ledford,  133  W.  C,  714,  and  other  cases.  The  exception  should 
have  pointed  out  the  alleged  error.  But  though  they  are,  therefore,  not 
before  us,  we  are  of  the  opinion  that  there  was  no  error  in  the  instruc- 
tions as  given.  Again,  the  charge  is  not  in  the  record  and  no  exceptions 
to  it  appear.  Every  assignment  of  error  must  be  based  upon  an  excep- 
tion duly  taken.     Harrison  v.  Dill,  169  N.  C,  642. 

5.  This  assignment  is  radically  defective,  as  the  prayers,  which  are 
alleged  to  have  been  requested,  are  not  set  out,  nor  is  the  substance  of 
them  stated.  But  if  this  assignment  refers  to  the  defendant's  prayer, 
appearing  in  another  part  of  the  case,  as  to  the  failure  of  the  judge  to 
charge  the  jury  that,  if  they  believed  the  evidence,  to  answer  the  issue 
**No,"  we  have  already  substantially  and  we  think  fully  considered  the 
same  question  before  in  this  opinion  on  the  motion  to  nonsuit. 

6.  The  refusal  of  the  court  to  set  aside  the  verdict  because  against 
the  weight  of  the  evidence  is  not  reviewable  here,  unless  the  discretion 
of  the  judge  was  grossly  abused,  which  is  not  suggested  by  appellant. 

7.  Motion  in  arrest  of  judgment  does  not  lie  in  this  case.  "We  have 
discovered  nothing  to  which  it  can  apply.  There  is  a  good  cause  of 
action  stated,  as  we  have  shown. 

The  other  exception  is  merely  formal. 

Having  carefully  reviewed  the  case,  no  reversible  error  can  be  found. 

Xo  error. 


RAYMOND  LEE  v.  THE  SOUTHERN  RAILROAD  COMPANY. 

(Filed  24  November,  1920.) 

1.  Instractions — Xeglis^nce— Contributory  Negligence. 

Only  in  rare  and  exceptional  instances  does  the  negligence  or  contribu- 
tory negligence,  in  an  action  for  damages,  depend  on  a  single  fact,  but  it 
is  usually  determined  from  all  the  relevant  and  surrounding  circum- 
stances ;  and  the  practice  of  making  single  instances  the  basis  of  instruc- 
tions thereon,  to  the  jury,  is  disapproved,  although  sometimes  permissible. 

2.  Railroads — Negligence — Contributory  Negligence — Obstructed  View — 

Smoke— Matters  of  Law — Courts — Trials. 

Upon  the  evidence  of  plaintiff,  a  boy  15  or  16  years  of  age,  in  his  action 
against  a  railroad  company,  that  after  waiting  at  the  end  of  a  string  of 
box-cars  on  a  lateral  spur  track  to  two  main-line  tracks  of  the  defendant, 
for  the  passage  of  a  freight  train  on  one  of  the  main  lines,  which  threw 
out  great  quantities  of  smoke  and  cinders  in  passing,  and  while  enveloped 
in  smoke  so  he  could  not  see,  he  attempted  to  cross  the  tracks  and  was 
immediately  struck  and  injured  by  another  train  going  in  an  opposite 
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direction  from  the  train  throwing  out  the  smoke,  on  the  other  main-line 
track,  when  he  knew  that  defendant's  trains  were  constantly  mnning 
there:  Held,  the  plaintiff,  in  going,  as  if  blindfolded,  upon  the  track, 
under  the  circumstances,  was  guilty  of  contributory  negligence,  the  proxi- 
mate cause  of  the  injury,  irrespective  of  whether  the  defendant's  engineer, 
on  the  train  which  caused  the  injury,  rang  the  bell  or  sounded  the  whistle 
as  his  train  approached. 

Glabk,  G.  J.,  dissenting. 

Appeal  by  plaintiflF  from  Ray,  J.,  at  the  June  Term,  1920,  of  Rock- 
ingham. 

This  is  an  action  to  recover  damages  by  the  plaintiff  for  injuries  sus- 
tained by  him  in  consequence  of  the  alleged  negligence  of  the  defendant. 
The  defendant  denies  negligence,  and  pleads  contributory  negligence. 

In  the  southern  part  of  the  town  of  Reidsville  the  defendant  had  and 
maintained,  at  the  date  in  question,  three  tracks  only  a  few  feet  apart, 
all  of  which  are  parallel  and  run  practically  north  and  south.  The 
easternmost  track  is  the  main  line  going  north.  The  one  just  west  of  and 
next  to  that  is  the  main  line  going  south,  and  the  third  one  on  the  west 
is  an  industrial  or  sidetrack.  The  injury  complained  of  was  sustained 
practically  in  front  of  the  office  of  the  Edna  Cotton  Mill.  At  this  point, 
and  some  distance  north  and  south,  there  is  a  public  highway  just  west 
of  and  adjacent  to  the  roadbed  of  the  defendant,  and  another  public 
Tiighway  just  east  of  and  adjacent  to  the  defendant's  roadbed,  both  high- 
ways paralleling  the  defendant's  tracks.  In  front  of  the  office  of  the 
Edna  Cotton  Mill,  which  is  on  the  west  side  of  the  defendant's  tracks, 
the  defendant's  tracks  are  on  an  embankment  some  three  feet  high;  on 
the  east  the  defendant's  road  is  practically  level  with  the  public  highway. 
Some  seventy-five  yards  north  of  the  place  of  the  collision  between  de- 
fendant's train  and  plaintiff,  a  public  highway  crosses  the  defendant's 
tracks,  and  some  one  hundred  yards  south  of  the  point  of  injury  there  is 
another  highway  crossing  defendant's  tracks.  In  front  of  the  office  of 
the  Edna  Cotton  Mills  there  are  wooden  steps,  leading  from  the  public 
highway  to  and  upon  defendant's  roadbed.  These  steps  had  been  main- 
tained for  more  than  ten  years,  and  they  had  been  renewed  in  the  mean- 
time one  or  more  times,  and  over  these  steps  and  across  defendant's  three 
tracks,  many  persons  were  accustomed  to  go  every  twenty-four  hours, 
^ast  and  west  as  occasion  offered.  On  the  day  in  question,  to  wit,  11 
August,  1917,  the  plaintiff,  being  on  the  west  side  of  the  defendant's 
tracks  near  the  point  of  the  injury,  had  occasion  to  go  across  said  tracks 
to  a  store  on  the  east  side;  that  he  approached  the  defendant's  roadbed 
and  tracks  at  a  point  some  distance  north  of  the  steps  above  referred  to; 
that  on  the  defendant's  roadbed  or  embankment  there  was  a  path  running 
north  and  south ;  that  there  was  a  string  of  freight  cars  standing  on  the 
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sidetrack  above  referred  to,  and  in  consequence  of  the  presence  of  these 
cars,  the  plaintiff,  after  getting  on  the  embankment  of  the  defendant's 
road,  had  to  and  did  walk  south  along  the  side  of  these  freight  cars  to 
or  about  the  steps  above  referred  to,  as  the  presence  of  these  cars,  accord- 
ing to  plaintiff's  evidence,  prevented  him  from  crossing  at  the  point 
where  he  got  on  defendant's  embankment  or  roadbed,  until  he  passed 
the  end  of  the  boxcars,  and  when  he  got  to  the  south  end  of  the  string 
of  cars  or  a  few  feet  north  of  the  steps  above  referred  to,  there  was  a 
long  freight  train  going  north  over  the  easternmost  track;  that  at  this 
point  and  for  some  distance  in  either  direction  the  grade  going  north 
was  heavy,  and  as  a  result  the  engine  pulling  the  freight  train  going 
north  was  exhausting  heavily  and  throwing  out  great  clouds  of  very 
dense  smoke,  which  settled  down  between  the  train  going  north  and  the 
string  of  boxcars  above  referred  to,  and  over  and  around  where  the 
plaintiff  had  stopped,  at  or  near  the  south  end  of  the  string  of  boxcars, 
to  await  the  passing  of  the  northbound  freight  train.  After  the  caboose 
of  the  northbound  freight  train  had  passed,  the  plaintiff,  who  had  been 
standing  very  near  the  steps  for  some  time,  waiting  for  the  said  train 
to  pass,  passed  in  an  easterly  direction  beyond  the  end  of  the  string  of 
boxcars ;  that  there  he  looked  in  both  directions,  that  is  to  say,  south  and 
north,  to  see  if  there  was  any  approaching  train ;  that  he  saw  none ;  that 
the  smoke  at  this  particular  time  and  place  surrounding  him  was  quite 
dense;  that  he  heard  no  signal,  such  as  the  whistle  or  bell,  or  other 
signal  of  like  character,  and  he  was  near  enough  to  have  heard  such 
had  any  been  given  for  the  approach  of  a  train  to  the  public  crossing 
above  referred  to  as  being  seventy-five  yards  north  of  where  the  plaintiff 
was  standing,  nor  for  the  approach  to  the  crossing  in  front  of  the  mills, 
nor  for  the  approach  to  the  public  crossing  some  one  hundred  yards 
south  of  where  plaintiff  was  standing,  and  seeing  no  train  approaching, 
and  hearing  no  signal,  plaintiff  started  to  cross  the  tracks  of  the  defend- 
ant in  an  eastern  direction,  and  as  he  approached  the  tracks,  next  to  the 
side  or  industrial  track,  the  front  of  the  engine  of  the  freight  train  pro- 
ceeding from  the  north  struck  the  plaintiff  and  seriously  injured  him, 
from  which  he  has  never  recovered.  The  plaintiff  at  the  time  of  the 
injury  was  some  fifteen  or  sixteen  years  of  age.  Both  the  plaintiff  and 
the  witness,  Cheshire,  stated  that  they  heard  no  signal  given,  nor  did 
they  hear  the  approach  of  the  train. 

There  was  a  space  of  a  little  more  than  eight  feet  between  the  sidetrack 
and  the  main  line  track. 

The  plaintiff,  among  other  things,  testified  as  follows :  "I  had  passed 
over  the  sidetrack  and  stepped  upon  the  southbound  track,  and  that's 
where  it  hit  me ;  I  couldn't  see  it  for  the  smoke  and  dust  and  the  boxcars. 
There  was  lots  of  smoke  and  dust  that  the  train  had  raised.     I  could 


416  IN  THE  SUPREME  COURT.  [180 

Lkb  v.  R.  R. 

not  see  the  train  for  these  boxcars ;  and  after  passing  them,  I  looked  to 
the  north  and  couldn't  see  the  train,  and  I  did  not  hear  it.  I  waited 
until  the  northbound  train  had  passed  before  I  started  to  go  across,  and 
still  the  smoke  was  settled  around  there  so  I  could  not  see.  If  the  box- 
cars were  taken  away,  I  could  not  have  seen  the  train;  I  might  have 
seen  it  before  I  got  up  there.  It  was  the  smoke  and  the  boxcars,  too,  that 
kept  me  from  seeing  the  train.  There  was  a  lot  of  smoke  there  and 
that  kept  me  from  seeing  the  train  when  I  stepped  from  behind  the  box- 
cars. I  walked  across  slow ;  I  looked  down  the  track  as  soon  as  I  stepped 
out  from  behind  the  boxcars;  I  walked  straight  across;  the  train  was 
so  close  to  me  it  hit  me  by  the  time  I  walked  the  distance  between  the 
sidetrack  and  the  southbound  main-line  track.  I  could  not  see  it  for 
the  smoke.  I  had  been  boarding  by  the  side  of  the  railroad  for  a  week, 
and  freight  and  passenger  trains  pass  up  and  down  those  main-line  tracks 
all  during  the  day  and  night;  I  never  counted  them,  they  pass  there 
often.  Yes,  sir ;  I  stepped  right  up  there  and  couldn't  see  the  train  for 
the  smoke ;  I  could  have  heard  it  if  they  had  rung  the  bell ;  I  was  trust- 
ing entirely  to  hearing  the  bell.  I  looked  for  a  train.  Sure  I  trusted  to 
the  whistle;  I  didn't  trust  altogether  to  hearing  the  whistle;  I  trusted 
some  to  my  eyes,  but  I  couldn't  see  anything.  I  could  not  see  the  engine 
on  the  track  in  front  of  me  for  the  smoke.  I  had  not  started  across 
over  there  to  jump  on  there  and  ride  that  train  to  the  depot.  It  was  a 
clear  day." 

His  Honor,  among  other  things,  charged  the  jury  as  follows : 

"1.  If  the  jury  find  as  a  fact  from  the  evidence  that  the  boxcars 
referred  to  were  from  fifty  to  seventy  feet  north  from  the  steps,  then  I 
charge  you  that  the  presence  of  the  boxcars  is  not  material  upon  any 
aspect  of  this  case;  that  is,  that  the  presence  of  the  boxcars  does  not 
tend  to  show  negligence  on  the  part  of  the  defendant,  nor  is  the  plaintiff 
thereby  in  any  degree  relieved  of  the  duty  to  exercise  the  usual  care  on 
account  of  the  presence  of  the  said  boxcars. 

"2.  Unless  you  shall  find  as  a  fact  from  the  evidence  that  the  smoke 
was  so  thick  and  heavy  that  the  train  that  struck  the  plaintiff  could  not 
be  seen  by  him,  then  I  charge  you  to  answer  the  second  issue  'Yes,'  even 
though  you  may  find  as  a  fact  that  there  was  no  signal  given  of  the 
approach  of  the  train. 

"3.  Unless  you  find  as  a  fact  from  the  evidence  that  the  boxcars 
were  so  close  to  the  steps  as  to  interfere  with  the  sight  of  the  approaching 
train,  or  that  the  smoke  was  so  thick  and  heavy  that  the  train  could  not 
be  seen  by  the  plaintiff,  then  I  direct  you  to  answer  the  second  issue  *Yes,' 
even  though  there  was  no  signal  or  warning  given  of  the  approach  of  the 
train. 
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"4.  It  was  the  duty  of  the  plaintiff  to  use  both  his  sense  of  sight  and 
sense  of  hearing,  and  the  law  does  not  permit  him  to  rely  altogether 
upon  the  expectation  that  the  train  would  give  a  warning  of  its  approach 
bv  bell  or  whistle." 

The  plaintiff  excepted  to  each  instruction. 

The  jury  answered  the  first  issue  as  to  negligence  in  favor  of  the  plain- 
tiff, and  the  second  as  to  contributory  negligence  in  favor  of  the  de- 
fendant. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

P.  T,  S tiers  and  King,  Sapp  &  King  for  plaintiff. 
Manly,  Hendren  &  Womble  for  defendant. 

Allen,  J.  It  is  rare  that  negligence  or  contributory  negligence  is 
dependent  on  a  single  fact,  and,  on  the  contrary,  it  is  to  be  determined 
by  a  consideration  of  all  the  relevant  surrounding  circumstances. 

One  fact,  separated  from  others,  may  have  little  or  no  bearing,  and 
by  the  process  of  elimination,  all  ground  for  the  contention  that  negli- 
gence exists  on  the  part  of  the  plaintiff  or  defendant  may  be  removed, 
when,  if  all  the  circumstances  are  considered  together,  the  inference  of 
negligence  is  manifest. 

We  do  not,  therefore,  approve  the  practice  of  making  single  instances 
the  basis  of  instructions,  although  sometimes  permissible,  but  if  there 
is  error  in  the  instructions  given  by  the  court,  and  the  subject  of  excep- 
tion, it  is  immaterial,  because,  in  our  opinion,  the  plaintiff  is  guilty  of 
contributory  negligence  on  his  own  evidence,  as  he  admits  that  he  left 
a  place  of  safety  at  the  end  of  the  boxcars  and  walked  a  distance  of 
eight  feet,  on  a  clear  day,  on  to  a  track,  where  he  knew  trains  were 
constantly  passing,  when  he  was  enveloped  with  smoke,  an  obstruction 
that  would  be  removed  in  a  moment,  and  when  he  says  "I  waited  until 
the  northbound  train  had  passed  before  I  started  across,  and  still  the 
smoke  was  settled  around  there  so  I  could  not  see,"  and  again :  "I  walked 
across  slow;  I  looked  down  the  track  as  soon  as  I  stepped  out  from 
behind  the  boxcars;  I  walked  straight  across;  the  train  was  so  close  to 
me  it  hit  me  by  the  time  I  walked  the  distance  between  the  sidetrack  and 
the  southbound  main-line  track.     I  could  not  see  it  for  the  smoke." 

One  who  voluntarily  goes  on  a  railroad  track,  where  the  view  is  unob- 
structed, and  fails  to  look  and  listen,  cannot  recover  damages  for  an 
injury,  which  would  have  been  avoided  if  he  had  done  so. 

The  duty  to  look  and  listen  may  be  qualified  by  obstructions  and  other 
circumstances,  and  when  these  appear  the  question  of  contributory  negli- 
gence is  ordinarily  for  the  jury. 

He  is  not  required  to  look  continuously  when  he  has  been  misled  by 
the  failure  of  the  company  to  give  notice  of  the  approach  of  its  train, 
27—180 
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or  where  his  attention  is  rightly  directed  elsewhere,  and  he  cannot  be 
expected  to  look  in  both  directions  at  the  same  time. 

These  principles  are  established  by  Cooper  v.  R,  R,,  140  N.  C,  209; 
Inman  v.  R.  R.,  149  N.  C,  123;  Farru  v,  R.  jB.,  151  K  C,  483;  Fannv. 
R,  R.,  155  K  C,  136 ;  Johnson  v,  R.  R.,  163  2^.  C,  431 ;  Penninger  v, 
R.  R.,  170  N".  C,  475 ;  Perry  v.  R.  R,,  at  this  term,  and  in  other  cases, 
but  they  are  not  determinative  of  the  present  appeal,  because  in  all  of 
them,  where  obstructions  were  present,  they  were  not  temporary  and 
fleeting,  while  in  this  case  the  plaintiff  was  prevented  from  seeing  the 
approaching  train  by  the  smoke  of  another  train,  which  would  have 
been  lifted  or  removed  in  a  moment  of  time. 

If  the  plaintiff  had  a  bandage  across  his  eyes  the  law  would  not 
permit  him  to  walk  on  a  track,  where  he  might  reasonably  expect  a  train, 
without  removing  it,  and  the  smoke  was  as  effective  as  the  bandage 
would  be  in  obscuring  or  blotting  out  the  vision,  for  the  time,  and  almost 
as  easily  and  speedily  gotten  rid  of. 

As  said  in  Oleson  v,  R.  R,,  32  L.  R.  A.  (Ind.),  152:  "Under  the 
circumstances,  it  was  his  duty  to  wait  in  a  place  of  safety  until  he  could 
see  and  hear,  and  thus,  with  reasonable  certainty,  ascertain  that  no 
westbound  train  was  approaching  on  the  south  track.  If  the  obstruction 
had  been  of  a  permanent  character,  the  question  would  be  a  different 
one,  but  here  the  smoke  was,  as  he  knew,  but  a  temporary  obstruction; 
and,  if  he  had  but  waited  a  few  moments,  he  could  have  seen  the  ap- 
proaching train,  and  avoided  the  injury." 

In  West  Keresy  Railroad  Co.  v.  Ewan,  55  N".  J.  L.,  574,  the  plaintiff 
was  held  to  have  been  negligent  in  going  upon  a  railroad  track  while 
the  noise  and  smoke  of  a  train  that  had  just  passed  deprived  him  tem- 
porarily of  the  power  to  see  clearly  and  hear  distinctly.  The  plaintiff 
traveling  along  the  street  on  foot  in  the  day  time  came  to  the  defendant's 
intersecting  railroad,  which  consisted  of  three  tracks.  He  stopped  upon 
the  first  track,  which  was  not  in  use,  for  a  freight  train  going  towards 
his  left  on  the  furthest  track  to  pass  the  crossing.  This  train  made  a 
"tremendous  noise,"  and  emitted  smoke  which  settled  down  upon  the 
tracks.  When  the  freight  train  had  passed,  then,  knowing  that  the 
middle  track  was  used  for  train  coming  from  his  left,  he  looked  towards 
the  left,  and  seeing  nothing  but  smoke  upon  the  track,  and  hearing  no 
whistle  or  bell,  he  proceeded  to  walk  across  at  his  usual  gait,  and  was 
struck  by  train  coming  from  the  left  on  the  middle  track.  After  a  reci- 
tation of  these  facts,  the  Court  said :  "From  these  circumstances  it  is 
apparent  that  the  plaintiff,  without  any  reason  for  haste,  went  upon  the 
track  when  it  was  evident  to  him  that  he  would  neither  see  nor  hear 
any  train  which  he  was  aware  might  be  approaching,  and  when  the 
causes  of  his  inability  to  see  and  hear  were  so  fleeting  that  in  a  few 
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seconds  they  would  have  gone.  It  seems  indisputable  that  such  conduct 
was  negligent.  In  the  exercise  of  reasonable  prudence,  a  man  could 
not  expose  his  life  to  a  peril  which  he  knew  might  be  imminent,  if  a 
delay  of  a  few  minutes  would  assure  him  of  safety,  unless  impelled  by 
some  motive  of  extreme  urgency." 

The  same  principle  is  stated  by  the  editor  and  annotator  in  the  note 
to  Wallenburg  v.  Mo.  P.  R.  Co.,  37  L.  R.  A.  (N".  S.),  144,  as  follows: 
"It  is  negligence  per  se  to  attempt  to  cross  a  track  hidden  by  the  smoke 
from  a  passing  train  without  waiting  for  a  clear  view.  Heaney  v. 
Railroad  Company,  122  N.  Y.,  122 ;  West  Keresy  Railroad  v.  Ewan,  55 
X.  J.  L.,  574 ;  Lortz  v.  Railroad  Company,  83  Hun.,  271 ;  Hovenden  v. 
Railroad,  180  Pa.,  244." 

The  same  doctrine  is  laid  down  in  22  R.  C.  L.,  1033,  and  in  numerous 
other  authorities,  some  of  which  are  referred  to  in  the  cases  cited,  and 
being  in  our  opinion  just  and  based  upon  reason,  we  must  apply  it. 

We  have  come  to  this  conclusion  on  the  facts  of  this  case,  and  after 
considering  the  different  cases  in  our  reports  in  which  recoveries  were 
sustained  in  behalf  of  plaintiffs,  which  we  have  no  disposition  to  disturb. 

No  error. 

Clakk,  C.  J.,  dissenting:  The  defendant  was  maintaining  three 
tracks  in  the  street  of  Reidsville.  The  injury  of  the  plaintiff  was  caused 
by  the  defendant,  and  at  a  much-used  crossing  of  the  street  from  the 
office  of  the  Edna  Cotton  Mill.  On  the  western  track  there  was  a  string 
of  freight  cars,  reaching  to  a  considerable  distance  north  of  the  crossing, 
impeding  observation  of  any  train  coming  from  the  north  down  the 
middle  track.  When  the  plaintiff  reached  this  much-used  crossing,  he 
found  a  long  freight  train  passing  on  the  easternmost  track  going  north. 
He  waited  until  that  train  had  passed.  He  testified  that  then  he  looked 
in  both  directions,  i.  e.,  north  and  south,  "to  see  if  there  was  any  ap- 
proaching train;  that  he  saw  none;  that  he  heard  no  signal  by  whistle 
or  bell  or  any  other  signal ;  that  he  was  near  enough  to  have  heard  such 
had  any  been  given  of  the  approach  of  a  train;  that  seeing  no  train 
approaching,  and  hearing  no  signal,  he  started  to  cross  the  track  when 
an  engine  on  a  train  approaching  from  the  north,  without  giving  any 
signal,  struck  and  seriously  injured  him."  He  says  his  view  of  the 
approaching  engine  was  obscured  by  the  long  line  of  cars  on  the  western 
or  industrial  track,  and  that  it  was  further  somewhat  obscured  by  the 
dense  smoke  emitted  by  the  train  going  north. 

If  it  were  conceded  that  the  plaintiff  was  negligent  in  going  upon  the 
middle  track  to  cross  until  the  smoke  had  entirely  cleared  away,  still 
it  has  been  the  uniform  rulings  of  this  Court  heretofore  that  when  there 
is  n^ligence  on  the  part  of  the  defendant,  as  the  jury  has  found  in  this 
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case,  and  contributory  negligence  by  the  plaintiff,  it  is  error  not  to 
submit  to  the  jury  the  question  as  which  was  the  proximate  cause  of 
the  injury. 

In  this  case  the  defendant  was  using  three  tracks  upon  the  street. 
The  plaintiff  was  crossing  at  a  much-used  crossing  from  the  cotton  mill, 
the  knowledge  of  which  required  of  the  defendant  extra  care  in  giving 
signals.  This  caution  was  more  than  usually  required  in  this  case, 
because  the  western  track  was  occupied  by  a  long  string  of  freight  cars 
standing  thereon,  and  the  train  passing  on  the  eastern  track  had  cast 
a  dense  volume  of  smoke  calculated  to  obscure  the  approach  of  the  train 
from  the  north  on  the  middle  track.  Both  of  these  facts  were  apparent 
to  the  engineer  of  the  train  coming  from  the  north  on  the  middle  track, 
and  made  it  incumbent  upon  him  to  sound  the  whistle,  or  ring  the  bell, 
or  both.  Furthermore,  it  was  the  grossest  negligence  of  the  company 
itself  that  at  such  much-used  crossing  it  did  not  have  an  automatic  gong, 
operated  by  the  wheels  of  the  train,  nor  any  bars  to  be  let  down  by  a 
guard,  placed  at  that  point  to  protect  the  public  in  using  such  crossing. 

The  plaintiff  testified  that  he  looked  both  ways  before  attempting  to 
cross  the  middle  track,  and  seeing  nothing,  and  hearing  nothing,  he  was 
on  his  way  across  the  track  and  was  struck  by  the  southbound  train, 
which  approached  unseen  and  unheard.  How  far  the  plaintiff  was 
guilty  of  negligence  by  proceeding  without  waiting  until  the  string  of 
cars  on  the  track  were  moved  or  until  the  smoke  had  entirely  lifted,  was 
for  the  jury  to  decide,  and  not  the  court.  And  even  if  he  was  negligent, 
it  was  for  the  jury  to  say  whether  the  proximate  cause  was  not  the 
failure  of  the  defendant  to  give  signal  by  whistle  and  bell  or  gong  whicli 
would  have  prevented  the  plaintiff  attempting  to  cross  the  track  when 
after  looking  both  ways  he  neither  saw  nor  heard  any  approaching 
train. 

This  was  the  last  cause,  and  therefore  the  proximate  cause,  of  the 
injury.  Besides,  under  the  principle  laid  down,  in  Troxler  v,  B.  i?.,  124 
K  C,  191,  and  Greenlee  v.  R,  K,  122  :^.  C,  977,  the  failure  of  the 
railroad  to  have  automatic  gongs  and  bars,  at  much-used  crossings  across 
a  public  street,  was  "negligence  per  se  continuing  up  to  the  time  of  the 
injury,  and  therefore  the  causa  caiisans/'  because  if  used  up  to  the  very 
last  moment,  even  when  the  plaintiff  was  about  to  step  upon  the  track, 
this  would  have  caused  him  to  draw  back  and  save  himself.  And  hence 
the  negligence  of  the  defendant,  as  a  matter  of  law,  was  irrebutable. 

Long  ago  the  Corporation  Commission  was  empowered,  Laws  1907, 
ch.  469,  now  C.  S.,  1049,  to  require  the  abolition  of  grade  crossings. 
This  has  not  been  done  in  this  case,  but  none  the  less  it  was  incumbent 
upon  the  defendant  at  this  much-used  crossing  of  a  public  street  (where 
the  defendant  was  operating  three  tracks)  to  at  least  install  automatic 
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gongs  or  to  have  a  guard  and  bars  for  the  protection  of  the  public.  And 
T^lien,  in  addition  to  the  omission  to  do  these  things,  the  defendant  has 
obscured  the  view  by  a  string  of  empty  cars  on  the  western  track,  and 
bv  a  cloud  of  smoke  from  the  passing  train  on  the  eastern  track,  and  the 
engineer  of  the  southbound  train  on  the  middle  track  failed  to  give 
signal  of  that  approach  by  whistle  or  bell,  it  was  clearly  error  not  to 
leave  to  the  jury  the  question  as  to  whether  such  accumulation  of  negli- 
gent acts  by  the  defendant  or  the  act  by  the  plaintiff  was  the  proximate 
cause. 

Furthermore,  it  was  error  to  charge  the  jury  that  the  presence  of  the 
empty  cars  on  the  western  track,  75  feet  from  the  crossing  in  the  direc- 
tion of  the  oncoming  train  was  "not  material  upon  any  aspect  of  the  case, 
and  did  not  tend  to  show  negligence  on  the  part  of  the  defendant."  The 
plaintiff  testified  that  the  presence  of  the  cars  on  the  sidetrack  impeded 
his  view  of  the  oncoming  train.  Whether  it  did  so  or  delayed  the 
passing  away  of  the  smoke  left  by  the  other  train,  the  presence  of  the 
said  cars  there  and  the  smoke  both  tended  to  prove  negligence  on  the 
part  of  the  engineer  of  the  southbound  train  in  failing  to  give  signal  by 
whistle  or  bell,  and  hence  were  material  circumstances  for  the  considera- 
tion of  the  jury  on  the  question  of  proximate  cause. 

The  judge  charged  the  jury  that  '^unless  the  smoke  was  so  thick  and 
heavy  that  iho  train  that  struck  the  plaintiff  could  not  be  seen  by  him, 
that  they  should  find  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence though  there  was  no  signal  or  warning  given  of  the  approaching 
train."  Without  leaving  it  to  the  jury  to  say  what  was  the  proximate 
cause  of  the  injury,  whether  this  contributory  negligence,  or  the  multi- 
plied acts  of  n^ligence,  above  enumerated  on  the  part  of  the  defendant, 
he  entered  judgment  on  such  defective  verdict. 

Singularly  enough,  while  the  charge  of  the  court  instructed  the  jury  to 
find  the  plaintiff  guilty  of  contributory  negligence,  '^unless  the  smoke 
was  so  thick  and  so  heavy  that  the  train  was  obscured  and  could  not  be 
seen  by  him,"  the  opinion  of  this  Court  affirms  the  judgment  below  upon 
the  directly  opposite  ground  that  the  plaintiff  was  guilty  of  contributory 
negligence  "if  he  went  upon  the  track  when  the  smoke  was  so  thick  and 
heavy  that  he  could  not  see  the  train." 

The  plaintiff  lost  the  case  below  by  the  view  of  the  trial  judge  that 
unless  the  smoke  was  so  thick  and  dense  that  he  could  not  see  the  train 
the  plaintiff  caused  his  own  injury;  and  he  loses  in  this  Court  because 
the  majority  think  that  if  the  smoke  was  so  thick  and  dense  that  he  could 
not  see  the  train  he  was  guilty  of  contributory  negligence,  which  makes 
the  charge  erroneous. 

In  neither  view  has  the  jury  had  any  chance  to  find  the  facts ;  and  all 
consideration  of  multiplied  instances  of  negligence  of  the  defendant 
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have  been  put  out  of  sight,  and  in  both  courts  it  has  been  held  as  a 
matter  of  law  (but  for  directly  opposite  reasons)  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that  this  was  the  proximate  cause 
of  his  injury. 


SALISBURY  AND  SPENCER  RAILWAY  COMPANY  and  NORTH  CARO- 
LINA PUBLIC  SERVICE  COMPANY  v.  SOUTHERN  POWER  COMPANY. 

(FUed  24  November,  1»20.) 

1.  Evidence— Motions — ^Inspection  Before  Trial — ^Writings — Corporations 

— Pablic-service  Corporations— Statutes— Ck>n8titational  Law. 

Where  the  issue  in  an  action  involves  the  question  as  to  whether  a 
public-service  corporation,  furnishing  electric  power  to  other  such  com- 
panies for  distribution  and  resale,  discriminates  In  its  charges  against  the 
plaintiff,  a  motion  in  this  cause,  under  the  provisions  of  Pell's  Revisal, 
1656,  with  affidavits,  etc.,  asking  that  the  defendant  furnish  plaintiff 
copies  of  certain  specified  contracts  which  the  defendant  has  made  with 
other  consumers  under  the  same  or  substantially  similar  conditions,  is  the 
proper  remedy,  and  the  allegations  are  not  objectionable  upon  the  grotuid 
that  the  matters  alleged  are  insufficient  to  warrant  the  order,  for  that  the 
contracts  are  immaterial  to  the  proper  determination  of  the  issues  in- 
volved. 

2.  Same— C6art*8  Discretion — Appeal  and  Error. 

A  motion  under  Pell's  Revisal,  1656,  that  defendant,  a  public-service 
corporation,  furnish  plaintiff  copies  of  certain  contracts  in  order  to  show 
an  alleged  discrimination  against  the  plaintiff,  in  rates  charged  other 
consumers  or  distributors  of  electricity,  etc.,  is  addressed  to  the  sound 
legal  discretion  of  the  trial  Judge,  and  in  the  absence  of  evidence  of  his 
abuse  of  such  powers,  not  reviewable  on  appeal. 

8.  Corporations — ^Public-service    Corporations — ^Discrimination — Courts — 
Inherent  Powers— Corporation  Commission — ^Electricity. 

The  courts  have  inherent  power  to  enforce,  by  mandamus,  a  public- 
service  corporation  to  perform  its  public  duty  to  furnish  electricity  among 
its  customers  without  discrimination  as  to  rates  or  charges,  independent 
of  the  powers  conferred  on  the  corporation  commissioners,  whose  au- 
thority is  to  fix  Indiscriminative  rates ;  and  the  objection  that  this  com- 
mission has  not  established  the  rates  on  the  subject  is  without  force  when 
the  public-service  corporation  has  contracts  with  other  like  customers, 
for  the  lowest  rate  of  charges  therein  will  automatically  take  effect  as 
the  proper  charges  to  be  made. 

4.  Corporation  Commission — Courts— -Discrimination — ^Public-service  Cor- 
porations— Rates  and  Charges. 

The  Corporation  Commission  has  no  power  or  authority  to  fir  rates  of 
charges  for  a  public-service  corporation  discriminative  among  its  custom- 
ers for  the  same  or  substantially  similar  service,  and  in  the  event  of  such 
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discriminatioD,  relief  will  be  afforded  by  the  court  in  the  exercise  of  their 
inherent  jurisdictional  powers  over  the  subject. 

5.  Same— Pablic  Service— -Evidence— Statutes — ^Motions. 

Where  public-service  corporations  have  dedicated  property  to  the  public 
for  the  resale  of  its  electric  current  to  the  public-service  corporations, 
a  motion  (Pell's  Revisal,  1656)  for  it  to  furnish  copies  of  contracts  It  is 
alleged  to  have  made  with  others  for  a  discriminating  rate  of  charges 
against  the  plaintiff  for  the  same  or  similar  services,  Is  material  to  the 
issue,  not  only  upon  the  question  of  unlawful  discrimination,  but  also 
upon  the  question  as  to  whether,  in  fact,  the  defendant  had  so  dedicated 
Its  property  to  the  public  use. 

Appeal  by  defendant  from  an  order  of  Ray,  J,,  made  at  September 
Term,  1920,  of  Gijilfoed. 

A.  L.  Brooks,  Lynn  &  Lynn,  and  Roberson  &  Dalton  for  plaintiffs, 
Cansler  &  Cansler,  Broadhurst  &  Cox,  W.  P,  Bynum,  and  W,  S.  O'B. 
Robinson,  Jr.,  for  defendant. 

Bkown,  J.  This  is  an  appeal  from  an  order  made  in  the  cause  re- 
ported 179  ISr.  C,  19,  rehearing  p.  331.  It  was  decided  in  that  case  that 
the  defendant  is  a  public-service  corporation,  enjoying  the  right  of 
eminent  domain  in  N'orth  Carolina,  and  that  it  may  be  compelled  to 
furnish  the  electric  current  to  the  plaintiff  and  other  customers  without 
unjust  discrimination.  It  has  been  further  held  that  a  mandamus  lies 
to  compel  the  defendant  to  continue  furnishing  current  to  the  plaintiffs 
at  the  same  rate  that  the  defendant  furnishes  it  to  other  customers  who 
are  similarly  situated  with  the  plaintiffs.  The  motion  of  the  plaintiffs 
to  require  the  defendant  to  furnish  them  copies  of  certain  specified  con- 
tracts which  it  is  claimed  the  defendant  has  made  with  other  customers 
under  substantially  similar  conditions,  and  is  based  upon  section  1656 
of  Pell's  Bevisal,  and  is  founded  upon  an  affidavit,  the  verified  complaint, 
and  the  two  previous  opinions  rendered  by  this  Court  in  this  case. 
Plaintiffs  aver  that  these  contracts,  if  produced,  will  show  ah  unjust 
discrimination  as  to  rates,  and  will  enable  plaintiffs  to  establish  their 
allegation  that  the  defendant  is  unlawfully  discriminating  against  them. 

That  the  plaintiffs  are  proceeding  properly  by  petition  in  the  cause 
to  obtain  the  order  is  well  settled.  Justice  v.  Bank,  83  IN".  C,  11 ;  in 
Evans  v.  R,  R,,  167  N".  C,  416,  the  Court,  construing  this  statute,  said : 
"The  power  of  the  Court  to  order  the  production  of  a  paper  under  this 
statute  is  indisputable,  but  it  must  be  a  paper  which  contains  evidence 
pertinent  to  the  issue.  .  .  .  If  it  is  a  paper-writing  which  is  perti- 
nent to  the  issue,  then  the  matter  of  ordering  its  production  is  confided 
by  the  statute  to  the  sound  discretion  of  the  judge  of  the  Superior  Court, 
and  his  ruling  will  not  be  reviewed  here." 


424  IlSr  THE  SUPREME  COUET.  [180 

R.  R.  V.  Power  Co. 

The  defendant  insists  that  the  judge  below  erred  in  requiring  copies 
of  these  contracts  to  be  furnished  plaintiffs,  upon  the  ground,  (1)  that 
the  affidavit  and  motion  does  not  set  forth  sufficient  facts  to  warrant 
the  order;  and,  (2)  that  even  if  the  affidavit  be  sufficient,  the  contracts 
are  not  material  to  the  proper  determination  of  the  issues  involved. 

The  learned  counsel  for  defendant  contends  that  these  contracts  relate 
to  the  question  of  rates  which  it  is  charging  other  consumers;  that  the 
courts  have  no  authority  to  fix  rates;  that  the  question  of  discrimination 
in  rates  is  one  solely  for  the  Corporation  Commission;  and  that  the 
courts  cannot  afford  relief  in  this  case.  To  these  contentions  plaintiffs 
reply  that  they  are  not  seeking  to  have  the  court  fix  rates,  but  are  willing 
to  accept  the  rates  which  the  defendant  has  already  fixed  by  its  own 
written  contracts  with  other  consumers  of  current  similarlv  situated. 

The  plaintiffs  further  contend  that  the  defendant  has  filed  a  statement 
with  the  Corporation  Commission  denying  that  it  has  any  right  or 
authority  to  fix  the  rates  between  it  and  consumers  of  current,  such  as 
the  plaintiffs',  and  that  the  Corporation  Commission  has  failed  to  pre- 
scribe any  rates,  leaving  the  defendant  free  to  charge  every  consumer 
whatever  it  pleases  for  current,  and  that  these  contracts  now  in  existence, 
when  produced,  will  demonstrate  that  the  defendant  is  unjustly  dis- 
criminating against  the  plaintiffs. 

The  complaint  in  this  case  avers  that  the  defendant  is  operating  unre- 
strained by  governmental  control,  and  denies  the  right  of  both  the  Corpo- 
ration Cominission  and  the  court  to  prevent  its  making  and  enforcing 
its  own  contracts  for  current,  and  that  it  is  charging  first  one  customer 
and  then  another  different  rates  for  the  same  or  substantially  similar 
service.  Xo  public-service  corporation  engaged  in  public  employment 
can  successfully  sustain  such  a  position.  The  court  possesses  ample 
power  to  prevent  discrimination  in  rates  by  all  public-service  companies, 
and  it  cannot  be  doubted  that  mandamus  will  lie  to  compel  the  defend- 
ant to  furnish  its  service  to  the  consuming  public  without  discrimination. 
This  power  is  inherent  in  the  courts,  and  exists  independent  of  the 
Corporation  Commission,  or  even  statutory  law.  It  is  derived  from 
the  common  law. 

This  conclusion  is  forcibly  stated  by  Mr.  Justice  Brewer  in  his  opinion 
in  Missouri  P.  R,  Co.  v,  Larabee  Flour  Mills  Co.,  53  U.  S.  Law  Ed., 
359.  That  was  likewise  a  case  of  mandamus  instituted  in  the  State 
courts.  It  is  there  said :  ''While  no  one  can  be  compelled  to  engage  in 
the  business  of  a  common  carrier,  yet,  when  he  does  so,  certain  duties  are 
imposed  which  can  be  enforced  by  mandamus  or  other  suitable  remedy. 
The  Missouri  Pacific  engaged  in  the  business  of  transferring  cars  from 
the  Sante  Fe  track  to  industries  located  at  Stafford,  and  continued  to  do 
so  for  all  parties  except  the  mill  company.     So  long  as  it  engaged  in 
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siich  transfer  it  was  bound  to  treat  all  industries  at  Stafford  alike,  and 
could  not  refuse  to  do  for  one  that  which  it  was  doing  for  others.  No 
legislative  enactment,  no  special  mandate  from  any  commission  or  other 
administrative  board,  was  necessary,  for  the  duty  arose  from  the  fact 
that  it  was  a  common  carrier.  This  lies  at  the  foundation  of  the  law 
of  common  carriers.  Whenever  one  engages  in  that  business,  the  obliga- 
tion of  equal  service  to  all  arises;  and  that  obligation,  irrespective  of 
legislative  action  or  special  mandate,  can  be  enforced  by  the  courts. 
Neither  is  there  any  significance  in  the  absence  of  a  special  contract 
between  the  Missouri  Pacific  and  the  mill  company." 

Justice  Connor,  speaking  for  the  Court  in  Garrison  v.  R.  R.,  150 
N".  C,  585,  quotes  with  approval  the  foregoing  opinion,  and  adds :  "In 
no  possible  form  can  this  fundamental  truth  be  evaded.  It  is  a  'thing 
fixed'  in  the  common  law,  enforced  by  both  common  law  and  statutory 
remedies,  its  violation  denounced  as  criminal,  and  subjected  to  severe 
punishment.  We  cannot  permit  any  departure  from  it,  however  per- 
suasive the  reasons  assigned  may  be  for  doing  so." 

The  fact  that  the  Corporation  Commission  has  the  power  and  au- 
thority to  fix  the  rates  at  which  the  defendant  shall  sell  its  current  and 
electric  energy  to  all  consumers  connecting  with  its  lines  in  no  wise  pre- 
cludes the  courts  from  preventing  the  defendant  from  making  unlawful 
discriminations  in  rates  charged  for  the  same,  or  substantially  similar 
service.  The  Corporation  Commission  itself  has  no  power  to  authorize 
such  a  discrimination,  and  if  it  appears  to  the  court  that  an  unlawful 
discrimination  exists,  it  can  be  corrected  by  mandamus  without  regard 
to  whether  it  results  from  a  contract  imposed  by  the  defendant  directly 
or  otherwise.  While  the  court  will  not  fix  rates,  it  will  review  the 
Corporation  Commission  itself  if  it  should  unjustly  discriminate. 

The  contention  of  the  defendant  that  such  matters  are  for  the  Corpo- 
ration Commission  was  expressly  denied  by  this  Court  in  Walls  v.  Stride- 
land.  174  N.  C,  299.  That  was  likewise  an  action  for  mandamus,  and 
the  sole  question  presented  to  the  Court  was :  "The  defendants  excepted 
and  appealed,  upon  the  ground  that  telephone  companies  being  subject 
to  the  control  and  regulation  of  the  Corporation  Commission,  the  courts 
have  no  jurisdiction  of  the  action." 

Mr,  Justice  Allen,  delivering  the  opinion  of  the  Court,  says:  "The 
error  in  the  position  of  the  defendants  is  in  failing  to  distinguish  be- 
tween the  regulation  and  control  of  telephone  companies,  which,  as  to 
individuals  and  corporations,  are  committed  by  statute  to  the  Corpora- 
tion Commission  (Rev.,  1096;  ch.  966,  Laws  1907),  whether  exclusively 
so  or  not  we  need  not  say,  and  the  refusal  to  perform  a  duty  to  the 
plaintiff,  arising  upon  facts  that  are  established." 
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It  thus  appears  that  this  Court  has  declined  to  abdicate  its  jurisdiction 
and  authority  in  such  cases  to  deal  with  "the  refusal  to  perform  a  duty 
to  the  plaintiff  arising  upon  facts  that  are  established." 

The  plaintiffs,  both  in  their  verified  complaint  and  in  their  affidavit 
in  support  of  this  motion,  aver  that  these  contracts  will  establish  the 
fact  that  the  defendant  is  now  selling  current  to  other  consumers  under 
the  same,  or  substantially  similar  conditions,  at  a  less  price  than  it  is 
charging  the  plaintiffs.  If  this  be  so,  the  evidence  is  very  material,  and 
the  plaintiffs  are  entitled  to  have  copies  of  same.  A  number  of  the 
contracts  appear  to  be  between  defendant  and  other  utility  companies 
and  municipalities  purchasing  current  for  resale,  as  are  the  plaintiffs. 
Aside  from  the  issue  as  to  discrimination  in  rates,  these  contracts  are 
material  as  tending  to  support  plaintiffs'  allegation  that  the  defendant 
has  dedicated  its  property  to  the  use  of  other  public-service  corporations, 
which  are  reselling  current  to  the  consuming  public.  To  illustrate: 
The  parties  have  put  directly  in  issue  a  contract  between  the  defendant 
and  the  Southern  Utility  Company,  the  plaintiffs  alleging  that  not  only 
does  this  contract  show  an  unlawful  discrimination  in  rates,  but  that  it 
also  establishes  that  the  defendant  has  dedicated  its  property  to  the 
service  of  that  utility,  which  in  turn  is  serving  the  cities  of  Charlotte, 
Winston-Salem,  Reidsville,  and  other  towns  and  cities  in  South  Carolina. 
If  such  a  contract  as  plaintiffs  allege  exists,  there  can  be  no  question 
of  its  materiality  upon  the  issues  arising  in  this  case. 

The  law  governing  the  powers  and  duties  of  the  court  with  relation  to 
granting  relief  against  unjust  discrimination  in  rates  was  very  fully 
discussed  and  determined  by  this  Court  in  Lumber  Co.  v.  R.  R.,  141 
N".  C,  175.  In  that  case  the  plaintiff  sought  to  recover  the  difference 
between  $2.50  per  thousand  charged  for  hauling  logs  and  $2.10  charged 
other  shippers  for  the  same  service,  under  substantially  similar  condi- 
tions. The  Court  there  adopted  the  lowest  rate  as  the  governing  rate, 
and  plaintiff  was  allowed  to  recover  the  difference. 

Plaintiffs  in  the  present  case  aver  that  a  similar  practice  is  engaged 
in  by  the  defendant,  and  it  seeks  by  a  mandamv^  to  prevent  the  dis- 
crimination by  requiring  the  defendant  to  charge  it  the  same  rate  which 
it  has  already  established  for  other  consumers  taking  current  under 
substantially  similar  circumstances.  Such  practices  are  unlawful,  and 
the  remedy  is  at  the  election  of  the  party  injured.  In  R,  R.  case,  supra, 
the  shipper  elected  to  wait  and  sue  for  the  difference  paid,  while  here 
the  plaintiff  has  elected  to  seek  a  mandamus  to  prevent  the  unlawful 
discrimination,  and  thus  avoid  a  multiplicity  of  suits.  A  learned  Eng- 
lish judge  has  recently  very  aptly  said  that  the  modern  business  world 
has  a  right  to  expect  the  courts  "to  be  service  stations  and  not  repair 
shops." 
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Justice  Cormor,  in  delivering  the  opinion  of  the  Court  in  the  R.  R. 
case,  supra,  quotes  with  approval  an  editorial  note  in  the  Harvard  Law 
Review,  Vol.  XIX,  No.  6,  page  453,  as  follows :  "It  has  been  remarked 
many  times  that  the  common  law  may  be  relied  upon  to  meet,  by  the 
continual  development  of  its  fundamental  principles,  the  complex  condi- 
tions created  by  the  constant  evolution  in  the  industrial  organization. 
One  of  the  most  striking  of  modern  instances  of  this  capacity  of  growth 
in  the  common  law  is  the  astonishing  progress  in  the  working  out  of  the 
detail  of  the  exceptional  law  governing  the  conduct  of  public  callings. 
So  dependent  are  all  commercial  activities  upon  adequate  service  by  the 
great  companies  which  conduct  these  public  employments,  that  the  gen- 
eral situation  demands  the  stern  code  that  all  who  apply  shall  be  served 
^\ith  adequate  facilities  for  reasonable  compensation,  and  without  dis- 
crimination. Enforcement  of  all  branches  of  this  law  is  necessary  at 
all  times ;  but  the  commercial  community  is  most  interested  today  in  the 
prevention  of  personal  discrimination.  It  is  established  now,  past  all 
qualification,  that  it  is  the  duty  of  the  common  carrier  to  serve  all  alike 
^ho  may  ask  the  same  service,  so  that  all  shippers  from  a  given  point 
may  compete  with  each  other  in  distant  markets  upon  equal  terms. 
For  it  is  now  recognized  that  the  slightest  differences  in  the  rate  may 
result  in  the  long  run  in  building  up  one  concern  and  in  ruining  its 
rival." 

This  Court,  in  the  same  case,  in  discussing  the  procedure  by  which 
the  Court  would  determine  what  was  an  unjust  discrimination,  and  what 
rate  the  complaining  party  should  pay,  quotes  with  approval  the  lan- 
guage of  Lord  Hatherly  in  Directors,  etc,  v.  Evershed,  3  App.  Cas., 
1029,  as  follows :  "According  to  the  strict  meaning  of  the  acts  of  Par- 
Uament  as  interpreted  by  the  decisions,  from  the  very  moment  that  the 
company  charges  A.  a  given  sum  when  B.,  another  person,  comes  to  the 
company  to  have  the  same  service  rendered  under  the  same  circum- 
stances, he  cannot  be  charged  one  farthing  more  than  has  been  charged 
A. ;  he  can  only  be  charged  precisely  what  the  act  authorizes  the  company 
to  charge,  namely,  that  which  has  been  charged  others,  and  the  moment 
the  directors  take  on  themselves  to  charge  less  to  another  person,  they 
m\ist  charge  less  to  him,  too/* 

This  well  recognized  principle  of  law  has  already  been  correctly  stated 
by  this  Court  in  this  case,  by  the  Chief  Justice,  179  N.  C,  34,  where  it 
is  said:  "It  will  not  be  diflScult  for  the  Court,  upon  the  hearing,  to 
determine  the  lowest  rate  charged  by  the  defendant  for  current  and 
power  furnished  cotton  mills,  factories,  municipalities,  or  other  public- 
service  companies,  under  the  same  or  substantially  similar  conditions. 
The  lowest  rate  thus  established  will  automatically  become  the  proper 
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rate  to  be  charged  the  plaintiffs  for  such  service;  otherwise  the  defend- 
ant will  still  be  unlawfully  discriminating  against  the  plaintiffs." 

By  the  application  of  this  doctrine,  the  Court  does  not  fix  defendant's 
rates,  but  simply  adopts  the  lowest  rates  which  the  defendant  power 
company  itself  has  fixed  for  the  same,  or  substantially  similar  service. 
Plaintiffs  are  not  asking  a  lower  or  different  rate  from  that  now  given 
other  consumers  under  similar  conditions.  This  does  not  interfere  with 
defendant's  applying  to  the  Corporation  Commission  at  any  time  to  fix 
the  rates  it  shall  be  permitted  to  charge  these  plaintiffs  and  other  con- 
sumers of  current  receiving  such  service,  but  neither  the  commission  nor 
the  defendant  can  fix  rates  that  unjustly  favor  one  consumer  over 
another.  The  courts  are  always  open  to  prevent  this  kind  of  discrimina- 
tion, and  manifestly,  the  only  way  to  prevent  discrimination  is  to  require 
the  defendant  to  furnish  current  to  these  plaintiffs  at  exactly  the  same 
price  it  has  fixed  by  contract  to  other  consumers  under  substantially  the 
same  circumstances. 

As  to  the  number  of  contracts  to  be  furnished,  the  plaintiff  should  not 
demand  more  than  is  reasonably  sufficient  to  establish  their  allegations. 
It  is  not  for  us  to  say  what  copies  shall  be  furnished,  for  that  is  a  matter 
which,  under  the  statute  as  well  as  under  the  general  principles  of  law, 
is  left  to  the  sound  legal  discretion  of  the  presiding  judge.  Bank  v. 
Newton.  165  K  C,  363. 

We  fail  to  find  any  abuse  of  such  discretion  in  the  exercise  of  this 
power  by  the  learned  judge  of  the  Superior  Court,  as  the  contracts  called 
for  are  all  apparently  pertinent  to  the  issues  raised  by  the  pleadings. 

The  order  of  the  Superior  Court  is 

Affirmed. 


J.  L.  HILL,  Administrator  of  R.  B.  HILL,  Deceased,  v.  SEABOARD  AIR 
LINE  RAILWAY  COMPANY  and  WALKER  D.  HINES,  Director  General 
OF  Railroads. 

(Filed  24  November,  1920.) 

1.  War — ^Railroads— Powers — State  Govemineiit— National  Governmeiit. 

The  authority,  where  war  exists,  to  exercise  all  those  extreme  sovereign 
powers  under  the  rule  of  war,  recognized  by  the  civilized  world,  is  vested 
in  Congress  by  the  Constitution  of  the  United  States,  with  all  means,  not 
prohibited,  that  are  appropriate  to  that  end;  and  where  it,  legally  exer- 
cised, comes  in  conflict  with  a  State  regulation,  the  power  of  the  National 
Government  is  paramoimt. 

2.  Same — Courts — Conflict  of  Powers. 

It  is  within  the  peculiar  province  of  the  courts  to  see  that  the  Federal 
and  State  Governments,  in  their  original  dual  form,  each  exercise  the 
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powers  and  duties  solely  apportioned  to  It,  so  that  the  one  will  not  inter- 
fere with  the  other  where  it  is  supreme,  and  the  courts,  wherever  possible, 
will  adopt  a  rule  of  construction  which  will  prevent  conflict  between 
National  and  State  authority. 

8.  War — Railroads — ^Powers — ^Federal  Government — State  Government — 
Statutes — ^Venue — Orders  of  Director  General. 

The  act  of  Congress  placing  common  carriers  under  the  control  of  the 
United  States  Government  as  a  war  measure,  by  providing  that  "actions 
at  law  or  suits  in  equity  may  be  brought  by  and  against  such  carrier  and 
judgments  rendered  as  now  provided  by  law ;  and  in  any  action  at  law  or 
suit  in  equity  against  the  carrier  no  defense  be  made  thereto  upon  the 
•  ground  that  the  carrier  is  an  instrumentality  or  agency  of  the  Federal 
Government,"  does  not  conflict  with  our  State  statute  as  to  venue  in  a 
civil  action  against  the  carrier,  Rev.,  424 ;  and  if  the  orders  of  the  Director 
General,  Nos.  18  and  18a,  requiring  all  suits  or  actions  against  carriers 
to  be  brought  in  the  county  or  district  of  the  plaintiff's  residence  are  not 
authorized  by  the  act  of  Congress,  they  are  void  as  in  contravention  of 
the  State  law. 

Appeal  by  defendants  from  Finley,  J.,  at  January,  1920,  Criminal 
Term,  of  Union,  by  consent. 

This  is  an  action  to  recover  damages  for  wrongful  death  caused,  as 
alleged,  by  the  negligence  of  the  defendants,  the  Seaboard  Air  Line  Rail- 
way Company,  and  Hines,  Director  General. 

The  plaintiff  was  appointed  administrator  in  Richmond  County, 
where  the  intestate  lived ;  the  death  occurred  in  Anson  County,  and  this 
action  was  instituted  in  Union  County. 

The  defendants  moved  that  the  action  be  removed  to  Richmond  or 
Anson  for  trial,  relying  principally  on  the  following  order  of  the 
Director  General,  known  as  Order  18,  as  amended  by  Order  18-a: 

"It  is,  therefore,  ordered  that  all  suits  against  carriers  while  under 
Federal  control  must  be  brought  in  the  county  or  district  where  the 
plaintiff  resides,  at  the  time  of  the  accrual  of  the  cause  of  action,  or  in 
the  county  or  district  wherein  the  cause  of  action  arose.'* 

The  motion  was  denied,  and  the  defendants  excepted  and  appealed. 

Stack,  Parker  &  Craig  for  plaintiff, 

Cansler  &  Cansler  and  Armfield  &  Vann  for  defendant, 

Allen,  J.  It  is  conceded  that  this  action  is  properly  instituted  in 
the  county  of  Union  under  section  424  of  the  Revisal,  which  permits 
actions  against  railroads  to  be  brought  in  "some  county  adjoining  the 
county  in  which  the  cause  of  action  arose,"  a  statute  enacted  at  the 
instance  of  the  railroads  and  for  their  convenience,  unless  the  statute  is 
superseded  by  Order  18,  as  amended  by  Order  18-a  of  the  Director 
General,  above  set  out. 
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As  said  in  North  Pac.  Ry.  Co.  v.  NoHh  Dakota,  250  U.  S.,  135 :  "The 
complete  and  undivided  character  of  the  war  power  of  the  United  States 
is  not  disputable,"  and  ^'When  war  exists  the  Government  possesses  and 
may  exercise  all  those  extreme  powers  which  any  sovereignty  can  wield 
under  the  rules  of  war  recognized  by  the  civilized  world."  Cooley  Con- 
stitutional Law,  89. 

The  power  is,  however,  vested  in  Congress  by  the  Constitution,  which 
alone  has  power  to  declare  war  and  to  provide  for  its  prosecution;  all 
agencies  act  under  its  authority,  and  if  there  is  a  conflict  between  a 
State  regulation  and  congressional  authority,  legally  exercised,  the  power, 
of  the  National  Government  is  paramount.  North  Pac.  Ry.  Co.  v. 
North  Dakota,  supra. 

It  is  also  true  that  what  was  said  by  Chief  Justice  Marshall,  in  Mc- 
CuUough  V.  Maryland,  4  Wheat.,  316,  is  applicable  to  the  different 
powers  of  government. 

"Let  the  end  be  legitimate.  Let  it  be  within  the  scope  of  the  Constitu- 
tion, and  all  means  which  are  appropriate  which  are  adapted  to  that 
end,  which  are  not  prohibited,  but  consist  with  the  letter  and  spirit  of 
the  Constitution,  are  constitutional." 

These  principles  must,  however,  be  considered  in  connection  with  our 
form  of  government. 

"We  have  in  this  republic  a  dual  system  of  government — N'ational 
and  State— each  operating  within  the  same  territory  and  upon  the  same 
persons,  and  yet  working  without  collision,  because  their  functions  are 
different.  There  are  certain  matters  over  which  the  National  Govern- 
ment has  absolute  control,  and  no  action  of  the  State  can  interfere  there- 
with, and  there  are  others  in  which  the  State  is  supreme,  and  in  respect 
to  them  the  IN'ational  Government  is  powerless.  To  preserve  the  even 
balance  between  these  two  governments,  and  hold  each  in  its  separate 
sphere,  is  the  peculiar  duty  of  all  courts.  ...  In  other  words,  the 
two  governments — National  and  State — are  each  to  exercise  their  powers 
so  as  not  to  interfere  with  the  free  and  full  exercise  by  the  other  of  its 
powers."     South  Carolina  v.  U.  S.,  199  U.  S.,  110. 

Let  us  then  consider  the  order  of  the  Director  General,  remembering 
that  it  is  the  duty  of  the  courts  to  adopt  a  rule  of  construction  which 
will  prevent  conflict  between  National  and  State  authority,  if  possible, 
and  that  the  Director  General  derives  his  power  from  the  acts  of  Con- 
gress. 

The  order  requires  actions  to  be  brought  "in  the  county  or  district 
where  the  plaintiff  resides  at  the  time  of  the  accrual  of  the  action,  or  in 
the  county  or  district  where  the  cause  of  action  arose,"  and  while  the 
Director  General  probably  had  in  mind  Federal  Districts,  it  does  no 
violence  to  the  spirit  and  purpose  of  the  order,  which  was  to  avoid 
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expense  and  the  annoyance  and  inconvenience  of  having  witnesses  and 
parties  carried  to  distant  places,  to  hold  that  judicial  districts  are  in- 
cluded, and  if  so,  the  counties  of  Richmond,  Anson,  and  Union,  being  in 
the  same  judicial  district,  the  action  has  been  brought  in  the  "district 
where  the  plaintiff  resides,"  and  in  the  "district  wherein  the  cause  of 
action  arose."  . 

But,  however  this  may  be,  the  act  of  Congress,  after  placing  carriers 
under  Federal  Control,  expressly  provides  that  "Actions  at  law  on  suits 
in  equity  may  be  brought  by  and  against  such  carriers,  and  judgments 
rendered  as  now  provided  by  law;  and  in  any  action  at  law  or  suit  in 
equity  against  the  carrier,  no  defense  be  made  thereto  upon  the  ground 
that  the  carrier  is  an  instrumentality  or  agency  of  the  Federal  Govern- 
ment," and  the  action  has  been  brought  as  was  provided  by  law  when  the 
act  of  Congress  was  adopted,  and  the  statute  of  the  State  cannot  be  set 
aside  by  the  order  of  the  Director  General  not  in  accord  with  congres- 
sional action. 

There  are  very  few  authorities  dealing  with  the  question,  but  two  of 
those  relied  on  by  the  plaintiff  are  directly  in  point,  Friesen  v.  R.  R,,  254 
F.,  875;  R.  R,  v.  Lovick,  210  (Tex.)  S.  W.,  283. 

In  the  first  it  was  held  that  "Under  act  of  21  March,  1918,  paragraphs 
8, 10,  and  despite  section  9,  held  that  orders  of  the  Director  General  of 
Railroads,  through  whom  the  President  assumed  control  of  the  railroads 
piu-suant  to  act  29  August,  1916  (Comp.  St.,  1916,  paragraph  197-a), 
that  suits  against  carriers  while  under  Federal  control  should  be  brought 
in  the  county  or  district  where  the  plaintiff  resided  at  the  time  of  the 
accrual  of  the  action,  were  not  effective  to  so  limit  that  right,  and  where 
authorized  by  State  law,  a  plaintiff  might  sue  in  a  district  other  than 
that  in  which  he  resided  at  the  time  of  accrual  of  the  action,  upon  a 
cause  of  action  not  arising  out  of  the  railway  company's  duties  as  a 
common  carrier,"  and  in  the  other:  "Orders  No.  18  and  18-a  of  the 
Director  General  of  Railroads,  dated  9  and  18  April,  1918,  in  so  far  as 
they  require  all  suits  against  carriers  under  Federal  control  to  be 
brought  in  county  or  district  where  plaintiff  resides  or  resided  at  the 
time  of  the  accrual  of  the  cause  or  in  the  county  or  district  where  the 
cause  arose,  is  inconsistent  with  and  contrary  to  this  section,  providing 
'actions  at  law  or  suits  in  equity  may  be  brought  by  and  against  such 
carriers  and  judgments  rendered  as  now  provided  by  law.'  " 

In  Wainright  v.  R.  R.,  153  F.,  461,  on  which  the  defendant  relies, 
the  Court  declines  to  pass  on  the  power  to  regulate  actions  in  the  State 
courts,  which  is  the  question  before  us. 

In  our  opinion  there  is  no  error. 

Affirmed. 
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HENRY  NEWELL  v.  C.  B.  BARLEY. 
(FUed  24  November,  1920.) 

1.  Courts — Jurisdiction— Justices'  Courts— Contract — Breach — ^Torte. 

Rev.,  1419,  passed  in  conformity  witli  our  State  Constitution,  Art.  IV, 
sec.  27,  confers  jurisdiction  on  tlie  justice's  court  over  an  action  to  recover 
unliquidated  damages  for  breach  of  contract  wlien  the  principal  sum 
demanded  does  not  exceed  two  hundred  dollars ;  and  such  is  not  disturbed 
by  elements  of  false  warranty  and  deceit  being  also  involved,  on  the 
ground  that  over  an  action  sounding  in  tort  such  jurisdiction  is  limited  to 
a  recovery  of  not  exceeding  fifty  dollars. 

2.  Same — Suninion»— Amount  Involved. 

The  rfmount  demanded  in  the  summons  controls  the  jurisdiction  in  an 
action  upon  contract  in  a  justice's  court,  and,  when  the  debt  is  claimed 
in  a  larger  sum,  the  creditor  may  remit  the  excess,  over  two  himdred 
dollars,  in  which  event  the  jurisdiction  as  to  the  amount  involved  will  be 
upheld. 

Civil  action,  tried  on  appeal  from  a  justice's  court  before  Lane,  J., 
and  a  jury,  at  May  Term,  1920,  of  Mecklenburg. 

The  action  is  to  recover  tlie  sum  of  $200  for  broach  of  contract  of  an 
alleged  express  warranty  in  sale  of  mule  by  defendant  to  plaintiff.  The 
summons  returnable  to  the  justice  stated  $200  as  the  sum  demanded  for 
the  alleged  breach  of  contract.  On  denial  of  liability  there  was  judg- 
ment of  $200  damages  in  the  justice's  court,  and  on  the  trial  in  the 
Superior  Court,  the  jury  rendered  the  following  verdict : 

"1.  Did  the  defendant  guarantee  the  mule  described  in  the  complaint 
to  be  sound  and  all  right;  that  he  would  make  good  any  loss  to  the 
plaintiff  by  reason  of  any  defect  in  the  mule?     Answer:  'Yes.' 

"2.  Did  the  defendant  fail  to  carry  out  the  terms  of  said  agreement? 
Answer:  *Yes.' 

"3.  What  damage,  if  any,  is  plaintiff  entitled  to  recover!  Answer: 
'$200.' " 

Judgment  on  the  verdict  for  plaintiff,  and  the  defendant  excepted  and 
appealed,  assigning  for  error  that  the  justice  had  no  jurisdiction  of  the 
action. 

T.  L.  KirhimiricTc  and  W.  L,  Marshall  for  plaintiff. 
J.  D,  McCall  for  defendant, 

Hoke,  J.  Our  Constitution,  Art.  IV,  sec.  27,  in  express  terms  confers 
upon  justices  of  the  peace  jurisdiction,  "under  such  regulations  as  the 
General  Assembly  shall  prescribe,"  of  civil  action  founded  on  contract, 
"wherein  the  sum  demanded  shall  not  exceed  $200,"  etc.  The  statutes 
applicable,  Kev.,  1419,  et  seq.,  establish  the  regulations  for  the  trial  of 
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such  actions  before  a  justice  and  others  specified  in  the  constitutional 
provision.  In  construing  these  regulations,  our  Court  has  uniformly 
held  that  in  action  for  breach  of  contract  involving  a  claim  for  unliqui- 
dated damages,  the  jurisdiction  and  the  amount  demanded  is  determined 
as  stated  by  the  sum  named  on  the  summons.  And  in  other  cases,  though 
the  sum  demanded  or  really  involved  in  the  issue  should  be  in  excess 
of  $200,  the  justice's  jurisdiction  may  be  upheld  when  a  remitter  has 
bt?en  entered  in  apt  time,  as  provided  in  Rev.,  1421.  Teal  v.  Templeton, 
149  X.  C,  32,  and  cases  cited. 

The  objection  insisted  on  for  defendant  that  this  is  an  action  for  deceit 
and  false  warranty,  constituting  a  tort,  and  which  the  jurisdictional 
amount  for  a  justice's  court  is  restricted  by  the  Constitution  to  $50, 
cannot  be  sustained.  A  perusal  of  the  record  showing  that  the  suit  is 
for  breach  of  an  express  contract  of  warranty,  instituted  and  maintained 
throughout  as  such  by  plaintiff,  in  which  the  amount  demanded  in  the 
summons  is  $200.  And  though  the  elements  of  false  warranty  and 
deceit  are  also  presented,  this  would  not  interfere  with  the  prosecution 
of  the  present  action,  where  the  facts  show  that  suit  for  breach  of  con- 
tract is  maintainable.  Stroud  v.  Ins,  Co,,  148  N.  C,  54;  Manning  v. 
Fountain,  147  N.  C,  18;  Parker  v.  Express  Co,,  132  N.  C,  128. 

We  find  no  error  in  the  record,  and  the  judgment  for  the  plaintiff  is 
affirmed. 

Xo  error. 


FRANCES  CAMPBELL  BROWN  and  LAURA  MORRISON  BROWN,  by 
Theib  Next  Friend,  MRS.  ELLEN  C.  BROWN,  v.  MORRISON  BROWN, 
Administratob  C.  T.  A.  op  LAURA  M.  BROWN  and  BEDFORD  BROWN. 

(Filed  24  November,  1920.) 

1.  Wills — ^Devise^-Power    of    Sale— Words    and    Phrases — Synonymous 
.  Terms. 

Where  the  testator  "advises"  his  executors  to  sell  all  of  his  houses  to 
make  an  equal  division  among  his  children,  excepting  his  home  place, 
which  he  "wishes"  a  certain  son  "to  own" :  Held,  by  the  use  of  the  word 
"advise,"  a  discretionary  power  was  given  the  executors  to  sell  the  houses, 
excepting  the  "home"  place,  which  was  to  go  to  the  son,  under  the  terms 
employed,  "wishes"  him  "to  own,"  the  intent  of  the  testator  being  to  use 
these  terms,  "advise"  as  a  discretionary  power  to  sell,  and  "wishes"  the 
son  "to  own"  as  synonymous  with  the  word  devise. 

2.  Wills — ^Interpretation — ^Intent — Equity — Election — Devise— Equal  Dis- 

tribution. 

A  devise  of  the  testator's  "home"  place  to  a  son,  expressing  that  there 
should  be  an  equal  division  of  all  of  his  other  lots  among  his  children, 
and  that  the  son  so  designated  had  been  liberal  in  aiding  him  with  money 
2^-180 
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in  "considerable"  amounts :  Held,  the  son  may  elect  to  cancel  the  indebt- 
edness and  take  the  fee  to  the  "home"  place  under  the  will,  it  appearing 
that  this  construction  would  practically  or  more  nearly  carry  out  the 
testator's  Intent  to  equally  divide  his  property  among  his  children. 

Civil  action,  tried  before  Bryson,  J.,  at  October  Term,  1920,  of 
Mecklenburg. 

Tbe  jury  trial  was  waived  and  the  matter  submitted  to  the  court 
The  question  presented  arises  upon  a  construction  of  the  will  of  Laura 
M.  Brown.  From  the  judgment  rendered  the  plaintiffs  and  the  defend- 
ant Bedford  J.  Brown  appealed  to  the  Supreme  Court. 

E.  R  Preston  for  plaintijfs, 
Walter  Clark,  Jr.,  for  defendants, 

Bbown,  J.  The  part  of  the  will  of  the  testatrix  under  discussion  is 
as  follows: 

"1.  If  Morrison  and  Edmunds  are  living  in  distant  States,  I  appoint 
Alfred  and  Bedford  executors  of  my  estate. 

"2.  For  equal  division,  I  advise  them  to  sell  all  the  houses  I  own  (14 
in  number),  except  my  home,  807  E.  Ave.,  which  I  wish  Bedford  to 
owp,  as  he  has  always  spent  his  money  liberally  helping  me  to  improve 
it,  and  I  owe  him  two  considerable  debts,  one  on  the  addition  to  the 
house,  also  the  additional  cost  of  the  furnace,  and  the  debt  on  the  brick 
building  on  W.  Fourth  Street.  The  Fourth  Street  property,  also  Mc- 
Dowell Street  property,  is  rising  in  value  so  that  I  trust  that  an  equal 
division  can  be  made.  Before  Alfred's  marriage  he  advanced  money  to 
me  to  meet  the  interest  on  the  debt  of  the  old  home,  and  also  helped  me 
settle  taxes,  and  advanced  money  to  his  brothers  in  the  Sem.,  also  kept 
up  Morrison's  life  insurance  (which  was  subsequently  lost),  and  to  com- 
pensate him,  I  made  him  a  deed  to  one  of  the  houses  on  W.  Fourth 
Street." 

His  Honor  adjudged  upon  the  foregoing  facts : 

"Upon  the  foregoing  facts,  it  is  ordered,  adjudged,  and  decreed  that 
Bedford  J.  Brown  is  the  sole  owner  in  fee  simple  of  that  certain  lot 
Xo.  807  E.  Avenue,  Charlotte,  N.  C,  known  and  described  in  the  will 
as  'my  home'  by  Mrs.  Laura  Morrison  Brown,  testatrix,  and  that  said 
Tiome  place'  was  devised  to  Bedford  J.  Brown  in  full  settlement  of  his 
share  of  the  estate  of  Laura  M.  Brown,  testatrix,  and  in  full  settlement 
of  all  indebtedness  of  Laura  M.  Brown,  testatrix,  to  Bedford  J.  Brown, 
up  to  the  time  of  the  making  of  said  will,  to  wit,  11  August,  1916,  the 
said  debts  being  as  follows :  A  note  for  $825.75,  less  a  credit  of  $84, 
which  note  is  dated  2  September,  1914,  and  a  certain  note  for  $219.46, 
dated  1  October,  1914;  and  a  debt  of  $401.46  on  Fourth  St.  property, 
making  a  total  of  $1,362.67." 
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The  will  is  inartificially  drawn,  but  we  think  the  intention  of  the 
testatrix  is  manifest  that  her  son  Bedford  should  take  the  home  place. 
It  is  true  the  word  "devise"  is  not  used,  but  the  words  "I  wish  Bedford 
to  own"  are  tantamount  to  saying,  'T!  give  and  devise"  to  him.  Where 
the  intention  is  manifest  to  confer  an  estate  in  property  upon  a  devisee 
any  word  may  be  construed  to  have  that  effect  which  in  common  parlance 
would  not  appear  to  do  so. 

Thus  the  word  'lend"  is  construed  to  mean  "give"  or  "devise,"  where 
the  meaning  is  apparent.     Jarman  v.  Day,  179  N".  C,  318. 

We  think  it  is  apparent  that  the  testatrix  intended  to  give  her  son 
Bedford  the  home  place  in  full  discharge  of  her  indebtedness  to  him, 
and  he  is  put  to  his  election  as  to  whether  he  will  take  the  property  or 
not  on  those  terms.  The  total  indebtedness  to  the  defendant  Bedford 
is  found  to  be  about  $1,900.  It  would  be  impossible  to  make  anywhere 
near  an  equal  distribution  of  the  property  unless  this  construction  was 
put  upon  Uie  will. 

According  to  the  findings  of  fact,  if  Bedford  should  receive  the  home 
place  valued  at  $10,000,  and  the  payment  of  the  indebtedness  of  the 
testatrix  to  him,  Bedford  would  receive  some  $12,000,  while  each  of  the 
other  heirs  would  receive  only  some  $5,000. 

But  if  Bedford  receives  the  home  place,  and  the  indebtedness  of  testa- 
trix is  canceled,  he  will  receive  approximately  $8,000,  and  the  each  of 
the  other  heirs  approximately  $6,000. 

His  Honor  adjudged  that  the  will  does  not  confer  the  power  of  sale 
upon  the  executors.  In  this  we  think  the  court  erred.  The  language 
of  the  will  is,  "I  appoint  Alfred  and  Bedford  executors  of  my  estate. 
For  equal  division  I  advise  them  to  sell  all  the  houses  I  own  (14  in 
number),  except  my  home,"  etc. 

We  think  it  was  the  plain  intention  of  the  testatrix  to  confer  upon  her 
executors  the  power  to  sell  the  property  in  order  to  make  an  equal  divi- 
sion upon  her  children.  It  would  be  impossible  for  the  executors  to  sell 
the  property  at  all,  there  being  no  indebtedness,  unless  the  words  of  the 
will  are  given  some  effect. 

We  are  of  opinion,  however,  that  the  word  "advise"  does  not  convey 
a  positive  direction  to  sell.  It  leaves  discretionary  with  the  executors 
as  to  whether  they  will  sell  and  divide  proceeds  in  accordance  with  the 
t^rms  of  the  will  or  leave  the  property  for  actual  partition  among  the 
devisees. 

Affirmed. 

Clabk,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 
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T.  M.  BARNHARDT  v.  EAST  AVENUE  DRUG  COMPANY  et  al. 

(Filed  24  November,  1920.) 

1.  Motions— Special  Appearance— Merits. 

A  defendant  entering  a  special  appearance  for  the  purpose  of  dismissing 
the  action  must  confine  himself  to  jurisdictional  jo'ounds.  and  to  obtain 
the  protection  of  his  special  appearance  he  must  not  plead  to  the  merits 
of  the  cause  or  waive  the  court's  jurisdiction  by  asking  any  favor,  such 
as  a  continuance,  or  the  like. 

2.  Courts— Amendments— Parties — Justices*  Courts — Superior  Courts. 

The  court  may  allow  an  amendment  to  process  and  pleadings,  within 
its  statutory  i)ower,  either  before  or  after  judgment,  to  correct  a  misnomer 
of  parties  or  a  mistake  in  any  other  respect,  by  Inserting  other  material 
allegations  when  they  do  not  substantially  change  the  claim  or  defense; 
or  to  make  the  pleading  or  proceeding  conform  to  the  facts  proved.  Pell's 
Revisal,  sec.  507 ;  and  especially  so  in  the  Superior  C^urt  on  appeal  from 
a  justice  of  the  peace.     Rev.,  1467  (Rule  II). 

8.  Appeal  and  Errot^— Evidence— Superior  Court — ^Discretion. 

The  Supreme  Court,  on  appeal,  may  not  pass  upon  the  weight  or  credi- 
bility of  the  evidence  introduced  on  the  trial  of  an  action,  and  will  not 
disturb  the  judgment  appealed  from  where  there  is  evidence  to  support 
it,  except  for  errors  of  law  under  exceptions  properly  taken  and  presented. 

4.  Actions — Stay  Bonds — ^Principal  and  Surety. 

The  plaintiff  may  recover  against  the  principal  and  surety  on  defend- 
ant's bond  given  to  stay  execution,  in  accordance  with  the  express  cove- 
nant required  by  the  statute. 

Appeal  from  Lane,  J,,  at  March  Term,  1920,  of  Mecklenburg. 

ClarJcson,  Taliaferro  &  Clarkson  for  plaintiff. 
J,  T.  Sanders  for  defendant. 

Walker,  J.  This  is  a  summary  proceeding  in  ejectment  to  recover 
land  held  by  defendant  under  a  lease,  which  was  commenced  in  the  court 
of  a  justice  of  the  peace  and  taken  by  appeal  of  the  defendant  to  the 
Superior  Court,  where  a  judgment  was  rendered  in  favor  of  the  plaintiff 
for  the  possession  of  the  premises,  rent,  and  costs.     Defendant  appealed 

1.  The  defendant  lost  the  benefit  of  his  special  appearance  by  moving 
for  a  continuance  and  pleading  to  the  merits.  This  changed  his  special 
appearance  into  a  general  one.  We  said  in  Scott  v.  Life  Asso.,  137 
N.  C,  515 :  "The  Court  will  not  hear  a  party  upon  a  special  appearance 
except  for  the  purpose  of  moving  to  dismiss  an  action  or  to  vacate  a 
judgment  for  want  of  jurisdiction,  and  the  authorities  seem  to  hold  that 
such  a  motion  cannot  be  coupled  with  another  based  upon  grounds  which 
relate  to  the  merits,  and  appearance  for  any  other  purpose  than  to  ques- 


N.C]  FALL  TEEM,  1920.  437 

Babnhabdt  v.  Drug  Co. 

tion  the  jurisdiction  of  the  court  is  general."  And  again:  ^1f  the 
defendant  invoke  the  judgment  of  the  court  in  any  manner  upon  any 
question,  except  that  of  the  power  of  the  court  to  hear  and  decide  the 
controversy,  his  appearance  is  general,"  citing  Gilbert  v.  Hall,  115  Ind., 
549.  The  Scott  case,  supra,  has  been  cited  and  approved  in  a  number 
of  late  cases,  and  among  them,  8,  v.  White,  164  N.  C,  408 ;  School  v, 
Peirce,  163  IN".  C,  424.  The  following  state  substantially,  but  in  some- 
what different  language,  the  same  principle :  "A  general  appearance  is 
entered  in  a  cause  by  the  making  of  a  motion  which  involves  the  merits. 
The  same  is  true  of  a  motion  for  a  change  of  venue,  for  a  continuance, 
or  for  an  adjournment."  4  C.  J.,  sec.  32,  page  1340.  "Making  a  motion 
for  a  continuance  is  a  step  in  the  regular  prosecution  of  the  cause,  and 
therefore  constitutes  a  general  appearance.  This  is  so,  although  at  the 
same  time  a  motion  to  quash  the  summons  or  process  was  made";  2 
R.  C.  L^  329.  "The  making,  by  a  person  in  a  cause,  of  any  motion 
which  involves  the  merits,  a  motion  for  a  change  of  venue,  for  a  con- 
tinuance— constitutes  a  general  appearance."  3  Cyc,  508.  But  it  iS 
immaterial  what  kind  of  appearance  was  entered,  as  defendant  was 
properly  served  with  process,  under  the  statute,  so  far  as  the  ejectment 
feature  of  the  action  is  concerned,  and  he  clearly  waived  the  protection 
of  his  special  appearance,  as  to  the  money  judgment,  when  he  elected 
to  ask  of  the  court  a  favor  upon  the  merits.  He  should  have  kept  him- 
self strictly  within  the  limits  of  the  special  appearance.  This  is  the 
settled  law,  as  the  authorities  are  united  in  its  favor. 

2.  The  court  was  well  within  its  statutory  power  when  it  allowed  the 
amendment  of  the  process  and  pleadings  so  as  to  show  the  true  names  of 
the  parties,  there  being  nothing  more  than  a  misnomer,  as  they  originally 
stood.  The  judge  or  court  may,  before  and  after  judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party ;  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect;  or  by  inserting  other  allegations  material  to  the 
case;  or  when  the  amendment  does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or  proceeding  to  the  facts  proved. 
1  PelFs  Eevisal,  p.  236,  sec.  507.  The  court,  or  judge  thereof,  shall,  in 
every  stage  of  the  action,  disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  substantial  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect.  1  Pell's  Eevisal,  p.  241,  sec.  509,  and  notes.  And  a 
liberal  policy  is  pursued  in  cases  appealed  from  the  court  of  a  justice  of 
the  peace,  as  will  be  seen  by  reference  to  the  cases  in  1  PelFs  Eevisal, 
cited  under  sec.  507.  It  was  provided  by  Eev.,  1467  (Eule  XI),  that 
no  process  or  other  proceeding  begun  before  a  justice  of  the  peace, 


488  IN  THE  SUPREME  COUET.  [180 

Pennington  v,  Tabbobo. 

whether  in  a  civil  or  a  criminal  action,  shall  be  quashed  or  set  aside, 
for  the  want  of  form,  if  the  essential  matters  are  set  forth  therein;  and 
the  court  in  which  any  such  action  is  pending,  shall  have  power  to  amend 
any  warrant,  process,  pleading  or  proceeding  in  such  action,  either  in 
form  or  substance,  for  the  furtherance  of  justice,  on  such  terms  as  shall 
be  deemed  just,  at  any  time  either  before  or  after  judgment.  Laney  v. 
Mackey,  144  "N.  C,  632.  The  Superior  Courts,  in  cases  appealed  from 
a  justice's  court,  are  especially  required  to  be  liberal  in  allowing  amend- 
ments, so  that  cases  may  be  tried  upon  their  merits  and  no  longer  upon 
the  technicalities  of  procedure.  See  the  cases  in  the  note  to  that  section 
collected  by  Judge  Pell. 

3.  The  motion  for  nonsuit  was  properly  overruled,  as  there  was 
evidence  to  justify  the  verdict  of  the  jury.  We  have  no  jurisdiction 
to  pass  upon  the  merits  of  the  evidence  or  to  review  the  findings  of 
the  jury,  but  only  decide  upon  the  law.  The  judge  below  may  set  aside 
the  verdict  if  he  considers  it  against  the  weight  of  the  testimony,  but 
we  possess  no  such  power. 

4.  The  plaintiffs  were  entitled  to  judgment  upon  the  stay  bond  against 
the  principal  and  his  sureties,  for  that  is  in  accordance  with  their  cove- 
nant as  expressed  in  it. 

We  can  find  no  error  in  the  case  on  appeal  or  the  record. 
No  error. 


GEORGE  E.  PENNINGTON  v.  TOWN  OP  TARBORO. 

(Filed  1  December,  1920.) 
(For  digest,  see  Komegay  v,  Ooldahoro,  post,  441.) 
Clabk,  C.  J.,  dissenting. 

Appeal  by  plaintiffs  from  Connor,  J,,  heard  at  chambers,  9  October, 
1920,  on  case  agreed,  from  Edgecombe. 

This  is  an  action  to  restrain  the  sale  of  bonds  at  less  than  par,  as  the 
defendant  was  authorized  to  do  by  an  act  of  the  (Jeneral  Assembly 
enacted  at  the  Special  Session,  1920. 

There  was  a  judgment  in  favor  of  the  defendant,  and  the  plaintiff 
appealed. 

Allshrook  &  Philips  for  'plaintiff, 

Don  Oilliam  and  J,  L,  Morehead  for  defendant. 
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Allen,  J.     This  appeal  is  controlled  by  the  decision  in  Komegay  v. 
Goldsboro,  at  this  term,  and  upon  that  authority  the  judgment  is 
Affirmed. 

Clakk,  C.  J.,  dissenting:  In  this  case  the  plaintiffs  were  taxpayers 
of  Tarboro,  who  seek  to  restrain  the  commissioners  of  that  municipality 
from  selling  at  94  the  bonds  of  that  municipality  in  violation  of  the 
general  act,  ch.  138,  Laws  1917,  which  was  passed,  as  recited  in  its 
preamble,  as  required  by  the  amendment,  sec.  4,  Art.  VIII,  of  the  Con- 
stitution, adopted  in  ifsTovember,  1916.  Section  30  of  said  chapter  138 
required  that  "All  bonds  of  municipalities  shall  be  sold  by  the  governing 
body  at  not  less  than  par." 

The  governing  body  of  Tarboro  were  endeavoring  to  sell  these  bonds 
at  94  by  virtue  of  a  special  act  passed  at  the  special  session  in  August, 
1020,  notwithstanding  the  amendment  to  the  Constitution  required  that 
all  laws  regulating  the  issuing  of  bonds,  and  the  contracting  of  debts, 
should  be  enacted  by  general  laws.  The  injunction  against  the  sale  of 
these  bonds  at  less  than  par  should  have  been  granted. 

The  question  presented  is  identical  with  that  discussed  in  Komegay 
V  Ooldsboro,  and  I  cannot  add  to  what  I  said  in  an  opinion  in  that  case^ 
which  I  adopt  in  this. 

However,  it  is  well  to  recall,  as  stated  by  Judge  Brown  in  his  opinion 
in  Kornegay  v,  Ooldsboro,  post,  441,  that  the  policy  of  this  State  was 
clearly  expressed  in  sec.  4,  Art.  V,  of  the  Constitution,  which  provided 
that,  'TJntil  the  bonds  of  the  State  shall  be  at  par,  the  General  Assembly 
shall  have  no  power  to  contract  new  debts  or  pecuniary  obligations  in 
behalf  of  the  State,  except  to  supply  a  casual  deficit,  or  for  suppressing 
invasions  or  insurrections,  unless  it  shall  in  the  same  bill  levy  a  special 
tax  to  pay  the  interest  annually."  This  was  a  very  clear  intimation  that 
it  will  be  contrary  to  public  policy  to  sell  the  bonds  of  this  State  at  less 
than  par. 

The  above  amendment  of  1916,  sec.  4,  Art.  VIII,  and  the  legislation 
enacted  by  the  Legislature  of  1917  in  pursuance  thereof,  as  above  cited, 
were  intended  to  protect  the  taxpayers  of  all  the  municipalities  of  this 
State  by  forbidding  the  sale  of  their  bonds  at  less  than  par.  It  is  much 
to  be  deprecated  that  just  now  when  we  are  on  the  eve  of  the  issue  of  a 
flood  of  bonds  for  roads,  schools,  and  other  purposes  (many,  but  not  all, 
of  which  will  be  necessary)  by  the  State,  counties,  and  municipalities 
the  protection  intended  and  afforded  by  the  above  constitutional  provi- 
sion, and  the  legislation  thereunder,  shall  be  held  for  naught  by  the  bare 
majority  of  one  vote  in  this  Court.  The  amendment  was  long  debated, 
and  its  purport  as  a  protection  to  the  taxpayers  against  financial  com- 
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binations,  which  would  force  the  sale  of  these  bonds  at  less  than  par  was 
well  understood  when  it  was  adopted  by  the  people  at  the  polls. 

The  effect  of  this  decision  will  be  very  great,  for  the  taxpayers  of  our 
municipalities  will  now  be  left  "to  the  uncovenanted  mercies"  of  great 
combinations  of  capital  which  can  at  will  make  money  tight  when  these 
bonds  are  to  be  sold  by  the  municipalities,  and  will  retail  them  at  far 
enhanced  prices.  The  promoters  of  every  cause  who  desire  the  issue  of 
these  bonds  will  be  ready  to  yield  to  any  demand  for  sales  at  far  less 
than  par.  For  one,  I  cannot  look  upon  the  prospect  without  the  gravest 
fear  for  the  future  consequences. 

If  the  6  per  cent  bonds  of  such  wealthy  and  prosperous  towns  as 
Goldsboro  and  Tarboro  can  thus  already  be  forced  down  to  96  and  94, 
what  will  the  bonds  of  less  fortunate  towns  bring  when  the  oncoming 
flood  of  bonds  are  issued  ? 

There  is  much  credit  due  to  Mr.  Phillips  for  the  very  able  and  thought- 
ful argument  which  he  made  in  behalf  of  the  observance  of  the  constitu- 
tional amendment  which  has  been  so  recently  adopted  for  the  protection 
of  the  taxpayers  in  the  municipalities  of  our  State. 

Brown,  J.,  concurs  in  this  opinion. 


B.  T.  STARLING  and  Wife  v.  JAMES  H.  NEWSOM. 

(Filed  1  December,  1920.) 

Deeds  and  Conveyances — ^Rule  in  Shelley's  Case— Heirs  of  the  Body — 
Estates. 

An  estate  to  S.  "for  life,  and  after  her  death  to  the  heirs  of  her  body 
in  fee,  to  their  only  use  and  behoof,"  in  the  habendum  clause  of  the  deed, 
conveys  to  S.  a  fee-simple  estate,  under  the  rule  in  Shelley* 8  case,  and 
the  fact  that  this  same  language  appears  In  the  introductory  part  does 
not  bring  the  case  without  the  rule,  there  being  no  expression  elsewhere 
in  the  deed  to  affect  this  interpretation. 

CoNTBOVEBSY  without  actiou,  heard  by  Cranmer,  J,,  at  Fall  Term, 
3920,  of  Wilson. 

From  the  judgment  rendered  defendant  appealed. 

H.  G.  Connor,  Jr.,  and  Bryce  Little  for  plaintiff, 
W.  A.  Finch  for  defendant. 

Brown,  J.     It  appears  that  on  9  February,  1917,  John  A.  Scott  and 
wife  executed  to  Susan  Ida  Starling  a  deed  for  certain  lands  to  said 


X.  C]  FALL  TEEM,  1920.  441 

KOBNEOAY  V.  GOLDSBOBO. 

Susan  Ida  Starling  "for  life,  and  after  her  death  to  the  heirs  of  her 
body  in  fee,  to  their  only  use  and  behoof." 

The  question  presented  is.  Does  the  grantee  take  a  fee  simple  under 
the  rule  in  Shelley's  case?  This  language  appears  in  the  introductory 
or  titular  part  of  the  deed,  and  it  also  appears  in  the  habendum  clause. 

It  is  clear  that  under  the  habendum  clause  the  rule  in  Shelley's  case 
applies,  and  Susan  Ida  Starling  takes  the  fee  simple,  and  having  such, 
she,  with  the  jointure  of  her  husband,  can  convey  a  good  and  indefeasi- 
ble title.    Leathers  v.  Gray,  101  K  C,  162;  Starnes  v.  Hill,  112  IS".  C,  1. 

The  fact  that  the  same  language  appears  in  the  introductory  clause 
'can  certainly  make  no  difference.  The  learned  counsel  for  the  defendant 
admits  that  '%oking  at  the  habendum  clause  alone  it  would  seem  that 
the  rule  in  Shelley's  case  applies,  and  that  a  fee  is  conveyed.''  But  the 
defendant  contends  that  as  it  appears  in  the  introductory  clause,  "to 
Susan  Ida  Starling,  of  the  second  part,  for  life,  and  after  her  death  to 
the  heirs  of  her  body  in  fee,"  and  looking  at  the  deed  from  its  "four 
vomers,"  that  it  takes  this  case  out  of  the  rule  in  Shelley's  case,  and  that 
it  comes  under  the  exceptions  to  the  rule. 

As  the  language  is  the  same  in  both  the  introductory  clause  and  the 
habendum,  we  fail  to  see  the  force  of  this  contention. 

Affirmed. 


GEORGE  C.  KORNEGAY  v.  CITY  OF  GOLDSBORO  et  al. 

(Filed  1  December,  1920.) 

1.  Constitutional  Law — ^Amendments — Municipal  Corporations— General 

Laws. 

See  1,  Art.  VIII,  of  our  State  Constitution,  requiring  that  the  General 
Assembly  shall  provide  by  general  laws  for  the  chartering  and  organiza- 
tion of  all  corporations  and  for  amending  their  charters,  except  charitable, 
'  etc.,  corporations,  refers  to  private  or  business  corporations,  and  not  to 
public  or  quasi-puhlic  corporations  acting  as  governmental  agencies,  such 
as  cities,  counties,  towns,  and  the  like. 

2.  Same — Statutes. 

In  the  interpretation  that  sec.  1,  Art.  VIII,  of  our  Constitution  refers  to 
private  or  business  corporations,  and  not  to  municipal  corporations  as 
governmental  agencies,  the  section  should  be  construed  In  connection  with 
sec.  2,  dealing  with  "dues  from  corporations" ;  sec.  3,  defining  corporations 
as  including  "associations  and  Joint  stock  companies,"  and  it  should  be 
noted  that  if  sec.  4  (properly  belonging  in  Art.  VII)  included  corporations 
as  governmental  agencies,  it  would  be  meaningless. 
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8.  Same — Special  Acts— Ooimties. 

An  act  which  relates  to  all  municipal  corporations  of  a  county,  Including 
cities,  towns/ townships,  and  school  districts,  is  not  a  "special  act*'  within 
the  intent  and  meaning  of  sec  1,  Art.  VIII,  of  our  State  Ck)nstitution. 

4.  Same— liocal  and  Private  Acts. 

Construing  sec.  1,  Art.  VIII,  'of  our  Constitution,  in  connecticxi  with 
the  am^idments  of  1916,  and  the  related  subject-matters  in  sec  2,  dues 
from  corporations,  sec.  3,  defining  corporations  as  Joint  stock  companies, 
and  sec  4,  that  its  subject-matter  shall  be  legislated  upon  by  general  laws,^ 
excluding  municipal  corporations  from  such  positive  inhibition,  except 
changing  the  names  of  cities,  incorporated  towns,  etc. :  Heldt  the  legisla- 
tive intent  was  to  leave  it  to  the  discretion  of  the  Legislature  to  enact 
special  acts  as  the  needs  of  municipal  corporations  may  require,  with  the 
reservation  as  to  changing  the  names;  and  the  positive  restriction  as  to 
"local,  private,  or  special  acts,"  applies  to  business  corporations. 

5.  Constitational  Laws — Statutes— Repealing  Acts— Legislative  Opinion. 

While  the  preamble  to  the  Municipal  Finance  Act  of  1917  evidences  the 
opinion  that  the  provisions  of  the  amendments  to  the  Constitution  adopted 
at  the  election  of  1916  was  mandatory  as  to  a  general  law  affecting 
municipal  corporations  or  governmental  agencies,  this  preamble  was 
repealed  by  the  act  of  1919,  showing  that  the  later*  Legislature  construed 
the  amendment  as  applying  only  to  private  or  business  corporations,  with 
the  exception  stated,  and  the  opinion  of  the  Legislature  may  be  considered 
by  the  courts  in  passing  upon  the  meaning  of  the  Constitution. 

0.  Statnte»^  Subsequent  Statutes  —  Legislative  Powers  —  Constitutional 
Law. 

A  legislative  enactment  cannot  control  subsequent  Legislatures  upon  the 
same  subject  when  within  the  powers  conferred  by  the  Constitution. 

7.  Statutes— Related  Statutes— General  Statutes — Repugnancy — Excep-^ 

tions. 

Legislative  acts  on  the  same  subject  are  construed  so  as  to  be  reconcila- 
ble when  this  can  be  done  by  fair  and  reasonable  intendment,  and  a  special 
act  will  control  in  its  intent  a  general  law,  and  held  to  be  an  exception 
when  necessarily  repugnant  thereto. 

8.  Constitutional  Law — ^Local  Statutes     Counties— Bonds — Special  Priv- 

ileges. 

A  special  enactment  applying  to  the  municipal  or  governmental  agencies^ 
within  a  county  allowing  them  to  sell  their  bonds  at  less  than  par,  in  an 
emergency,  is  not  in  conflict  with  sec  7,  Art.  I,  as  allowing  special  privi- 
leges imder  a  general  statute  requiring  such  corporations  not  to  sell  their 
bonds  at  less  than  par. 

9.  Constitutional  Law — Statutes — Courts. 

The  courts  may  not  declare  an  act  void  except  upon  constitutional 
grounds. 

10.  Usury — ^Municipal  Corporations— Bonds— Sales— Chattels. 

Usury  laws  may  be  changed  at  the  will  of  the  Legislature,  and  an  act 
authorizing  municipalities  in  a  certain  county  to  sell  bcxids  for  less  than 
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par  is  not  objectionable  as  being  in  conflict  with  a  general  law  applicable 
to  the  State ;  and  especially  so  when  the  bonds  in  question  have  been  sold 
to  the  best  advantage  to  a  purchaser,  thus  being  dealt  with  as  a  sale  of 
a  chattel. 

11.  Ck>iistltiitional  Law — Discrimination — ^Municipal  Corporations— Bonds 
— liocal  liaws— -General  liaws. 

It  is  not  objectionable,  or  in  contravention  of  our  State  Constitution  as 
discriminatory,  for  the  Legislature,  owing  to  unusual  or  compelling  local 
conditions,  to  permit  municipalities  within  the  limits  of  a  certain  county 
to  sell  their  bonds  for  less  than  par  when  the  same  privilege  is  not  granted 
in  other  counties. 

12.  Municipal    Corporations—  Bonds—  Sales —  Notice—  Advertisement — 
♦♦Financial  Paper.** 

A  newspaper  of  general  circulation  regularly  publishing  news  relating 
to  financial  matters,  and  notices  of  proposed  sales  of  mimicipal  bonds,  is 
within  the  intent  and  meaning  of  a  statute  requiring  that  a  certain  notice 
of  the  sales  of  such  bonds  be  published  *'in  a  financial  paper  or  trade 
journal." 

18.  Municipal  Corporations — ^Bonds— Private  Sale^-Public  Sale— Sales. 

Where  an  issuance  of  municipal  bonds  has  met  the  constitutional  and 
statutory  requirements,  a  sale  thereof  is  not  void  for  the  reason  they  were 
sold  at  a  higher  price  at  a  private  sale  than  was  obtained  at  previous 
offers  to  sell  at  public  sales. 

Glabk,  C.  J.,  and  Bbown,  J.,  dissenting. 

Appeal  by  plaintiff  from  Daniels,  J.,  on  a  controversy  submitted  by 
action,  from  Wayne,  heard  7  October,  1920. 

This  is  an  action  to  restrain  the  sale  of  certain  municipal  bonds,  the 
plaintiff  alleging  that  the  act  of  the  General  Assembly  authorizing  the 
sale  of  the  bonds  is  unconstitutional  and  void. 

The  important  and  material  facts  involved  in  this  controversy  are : 

1.  That  the  city  of  Goldsboro,  being  indebted  for  public  improvements, 
prepared  to  issue  bonds  under  the  Municipal  Finance  Act  for  sale  in 
order  that  the  proceeds  might  be  used  to  pay  said  indebtedness,  which 
consists  of  $150,000  in  favor  of  the  Equitable  Trust  Company  of  "New 
York,  by  notes  dated  2  June,  1920,  and  due  2  December,  1920 ;  $75,000 
in  favor  of  the  Equitable  Trust  Company  of  New  York,  by  notes  dated 
1  September,  1920,  and  due  1  February,  1921 ;  $75,000  in  favor  of  J.  S. 
Bache  &  Company  of  New  York,  by  notes  dated  14  September,  1920, 
and  due  14  September,  1921;  $41,661  in  favor  of  Peoples  Bank  and 
Trust  Company  of  Goldsboro,  now  due;  $42,500  in  favor  of  Wayne 
National  Bank  of  Goldsboro,  now  due;  $25,000  in  favor  of  the  West 
Construction  Company,  due  within  two  months,  all  of  which  debts  were 
contracted  for  the  purpose  of  securing  money  with  which  to  pay  out- 
standing contracts  entered  into  by  the  city  prior  to  August,  1920. 
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2.  That  the  provisions  of  the  finance  act  were  complied  with,  and  the 
bonds  were  ready  for  sale  and  delivery  to  the  purchaser. 

3.  That  the  sale  of  the  bonds  was  advertised  twice,  but  no  sale  was 
made,  because  no  bidder  offered  to  pay  par  for  the  bonds. 

4.  That  these  conditions  existed  when  the  General  Assembly  met  in 
Special  Session  in  1920,  when  an  act  was  passed  authorizing  the  cities, 
towns,  townships  and  school  districts  in  Wayne  County  to  sell  bonds  at 
less  than  par,  "Within  four  months  after  the  ratification  of  this  act,  for 
the  purpose  of  paying  indebtedness  heretofore  incurred  and  now  due 
or  to  become  due  within  six  months,  or  for  the  purpose  of  paying  the 
cost  of  public  works,  improvements,  or  properties  for  the  making  or 
acquisition  of  which  an  outstanding  contract  has  heretofore  been  entered 
into  by  the  city,  town,  township,  or  school  district,  as  the  case  may  be." 

5.  That  the  indebtedness  of  the  city  for  which  bonds  are  offered  for 
sale  comes  within  the  description  in  said  act. 

6.  That  pursuant  to  said  act  said  bonds  have  again  been  offered  for 
sale,  and  they  will  be  sold  at  less  than  par  if  no  better  bid  is  offered, 
the  right  to  reject  all  bids  being  however  reserved. 

That  on  14  October,  1920,  and  since  the  institution  of  this  suit,  after 
advertising  in  the  Goldshoro  Daily  Argus,  The  Raleigh  News  <6  Observer, 
The  Bond  Buyer  of  New  York,  the  city  opened  bids  for  said  bonds,  the 
best  bid  received  for  said  bonds  pursuant  to  said  advertisement  being 
less  than  ninety-six.  That  the  board  of  aldermen  rejected  all  of  said 
bids,  and  on  the  following  day  sold  said  bonds  to  the  Wayne  National 
Bank  of  Goldsboro  at  ninety-six  and  accrued  interest,  the  Wayne  Na- 
tional Bank  acting  as  agent  in  said  purchase  for  New  York  and  Toledo 
bond  buyers. 

That  said  bonds  were  duly  executed,  and  were  in  New  York  City  at 
the  time  of  the  sale ;  that  delivery  of  the  bonds  was  to  be  made  in  New 
York  City ;  that  payment  of  both  principal  and  interest  of  the  bonds  are 
to  be  made  in  New  York  City. 

That  there  is  no  intent  to  evade  the  usury  laws  of  this  State,  but  in 
good  faith  to  meet  the  urgent,  necessary,  and  immediate  needs  of  the 
city  in  the  sale  of  said  bonds. 

That  unless  the  city  can  legally  deliver  and  receive  payment  for  said 
bonds  there  is  an  immediate  and  eminent  danger  that  the  city  will  have 
to  default  in  the  payment  of  its  obligations. 

His  Honor  refused  to  restrain  the  sale  of  the  bonds,  and  the  plaintiff 
excepted  and  appealed. 

Dickinson  &  Freeman  for  plaintiff. 
D,  C.  Humphrey  for  defendant. 
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Allen,  J.  The  plaintiff  raises  several  constitutional  questions,  which 
we  will  consider  in  their  order,  first  laying  down  the  rules  formulated 
by  the  experience  of  the  past  as  safe  guides  when  an  act  of  the  legislative 
branch  of  the  Government  is  attacked  upon  the  ground  that  it  violates 
some  provision  of  the  Constitution. 

"The  power  of  the  General  Assembly  to  pass  all  needful  laws,  except 
when  barred  by  constitutional  restrictions,  is  plenary."  Shelby  v.  Power 
Co,,  155  N.  C,  196. 

"Every  presumption  is  in  favor  of  the  validity  of  an  act  of  the  Legis- 
lature, and  all  doubts  are  resolved  in  support  of  the  act.  In  determin- 
ing the  constitutionality  of  an  act  of  the  Legislature,  courts  always 
presume  in  the  first  place  that  the  act  is  constitutional.  They  also  pre- 
sume that  the  Legislature  acted  with  integrity  and  with  an  honest  pur- 
pose to  keep  within  the  restrictions  and  limitations  laid  down  by  the 
Constitution."     Lowery  v.  School  Trustees,  140  N.  C,  40. 

The  right  to  declare  an  act  unconstitutional  "Should  be  exercised 
sparingly,  and  the  conflict  between  the  fundamental  law  and  the  l^isla- 
tion  should  be  manifest,  and  clear  beyond  any  reasonable  doubt.  We 
should  endeavor,  by  the  use  of  all  reasonable  logic,  to  harmonize  the 
two,  and  only  resort  to  the  power  as  a  last  expedient,  where  our  plain 
duty  requires  us  to  exercise  it  in  order  to  preserve  the  supremacy  of  the 
Constitution."     Johnson  v.  Board  of  Ediocation,  166  N.  C,  472. 

"It  is  a  well  recognized  principle  of  statutory  construction  that  'A 
court  will  not  adjudge  an  act  of  the  Legislature  invalid  unless  its  viola- 
tion of  the  Constitution  is,  in  their  judgment,  clear,  complete,  and 
unmistakable.'  Black  Court  Law,  p.  61.  And  that  as  between  two  per- 
missible interpretations,  ^That  construction  of  a  statute  be  adopted  which 
will  uphold  the  law.' "     Bonitz  v.  School  Trustees,  154  N.  C,  379. 

The  courts  have  no  power  to  declare  an  act  unconstitutional  because 
it  is  opposed  to  the  spirit  supposed  to  pervade  the  Constitution,"  or 
is  against  the  nature  and  spirit  of  the  Government,"  or  "is  contrary 
to  the  general  principles  of  liberty,"  or  "because  they  may  be  harsh  and 
may  create  hardships  or  inconvenience,"  or  "upon  the  grounds  of  inex-; 
pediency,  injustice,  or  impropriety,"  or  "because  not  wise  or  against 
public  policy." 

"The  courts  are  not  the  guardians  of  the  rights  of  the  people  against 
oppressive  legislation  which  does  not  violate  the  provisions  of  the  Con- 
stitution. .  .  .  The  propriety,  wisdom,  and  expediency  of  legislation 
is  exclusively  a  legislative  question  and  the  courts  will  not  declare  a 
statute  invalid  because  in  their  judgment  it  may  be  unwise  or  detri- 
mental to  the  hest  interests  of  the  State.  .  .  .  The  only  question  for 
the  courts  to  decide  is  one  of  power,  not  of  expediency,  and  statutes  will 
not  be  declared  void  simply  because,  in  the  opinion  of  the  Court,  they 
are  unwise."     6  R.  C.  L.,  104,  et  seq. 
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"The  Legislature,  being  familiar  with  local  conditions,  is  primarily 
the  judge  of  the  necessity  of  such  enactment,  the  mere  fact  that  a  court 
may  differ  with  the  Legislature  in  its  views  of  public  policy,  or  that 
judges  may  hold  views  inconsistent  with  the  propriety  of  this  legislation 
in  question,  affords  no  ground  for  judicial  interference,  unless  the  act  is 
unmistakably  in  excess  of  legislative  power."  McLean  v.  Arkansas,  211 
r.  S.,  639. 

The  legislative  construction  of  a  statute,  while  not  binding  on  the 
courts,  "is  entitled  to  great  weight."     Sash  Co,  v.  Parker,  153  N".  C,  134. 

Let  us  then  see  not  whether  the  statute  passed  at  the  Special  Session 
of  1920  authorizing  the  sale  of  these  bonds  at  less  than  par  is  wise,  or  in 
accordance  with  the  best  public  policy,  but  is  its  unconstitutionality 
^'clear,  complete,  and  unmistakable,"  the  rule  approved  by  Hoke,  /.,  in 
the  Bonitz  case,  or  is  it  "manifest  and  clear  beyond  any  reasonable 
doubt,"  which  is  stated  as  the  correct  guide  by  Walker,  J,,  in  the  Johnsovl 
case,  because  this  is  the  test,  and  unless  we  can  so  say,  resolving  doubts 
in  favor  of  the  statute,  we  are  required  to  uphold  and  sustain  it. 

The  plaintiff  contends: 

1.  That  the  act  passed  at  the  Special  Session  1920,  authorizing  a  sale 
of  the  bonds  at  less  than  par,  is  in  conflict  with  Art.  VIII,  sec.  1,  of  the 
Constitution,  which  provides:  "No  corporation  shall  be  created,  nor 
shall  its  charter  be  extended,  altered,  or  amended  by  special  act,  except 
corporations  for  charitable,  educational,  penal,  or  reformatory  purposes 
that  are  to  be  and  remain  under  the  patronage  and  control  of  the  State; 
but  the  General  Assembly  shall  provide  by  general  laws  for  the  charter- 
ing and  organization  of  all  corporations,  and  for  amending,  extending, 
and  forfeiture  of  all  charters,  except  those  above  permitted  by  special 
act." 

The  answer  is  that  the  defendant  is  a  public  corporation,  and  sec.  1 
of  Art.  VIII  "would  seem  clearly  to  have  reference  to  private  or  busi- 
ness corporations,  and  does  not  refer  to  public  or  gtowi-public  corpora- 
tions acting  as  governmental  agencies."  Mills  v.  Comrs.,  175  N.  C, 
219,  approved  on  this  point  at  this  term  in  Dickson  v.  Brewer,  ante,  403. 

If  argument  was  needed  in  support  of  this  authority  it  is  found  in  the 
fact  that  the  section  is  in  an  article,  entitled  "Corporations  other  than 
municipal,"  section  2  deals  with  "dues  from  corporations,"  section  3 
defines  corporations  as  including  "associations  and  joint-stock  com- 
panies," circumstances  referable  naturally  to  private  corporations,  and 
if  section  1  includes  public  corporations,  section  4,  which  properly  be- 
longs in  Article  VII,  serves  no  purpose. 

Again,  section  1  only  prohibits  the  enactment  of  a  "special  act,",  and 
an  act  applicable  to  all  the  municipal  corporations  of  Wayne  County, 
including  cities,  towns,  townships  and  school  districts,  is  not  special. 
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In  Williams  v.  Comrs.,  119  N".  C,  520,  approved  in  Herring  v.  Dixon, 
122  N,  C,  423,  and  in  R.  R,  v.  Cherokee  County,  177  K  C,  92,  it  was 
held  that  a  statute  authorizing  a  special  county  tax  for  the  purpose  of 
maintaining  puhlic  ferries,  puhlic  roads,  and  meeting  other  current 
expenses  of  Craven  County,  was  not  for  a  special  purpose  within  the 
meauiiig  of  sec.  6,  Art.  V,  of  the  Constitution.  In  Brown  v,  Comrs., 
173  N*.  C,  598,  that  "The  amendment  of  1916  to  our  Constitution, 
Art.  II,  sec.  29,  prohibiting  the  passage  by  the  General  Assembly  of 
local,  private,  or  special  acts  'authorizing  the  laying  out,  opening,  alter- 
ing, maintaining,  or  discontinuing  of  highways,  streets,  or  alleys,'  does 
not  include  within  its  meaning  an  act  authorizing  a  county  to  issue  bonds 
for  the  highways  of  a  township,"  and  the  same  conclusion  was  reached 
in  Mills  V.  Comers,,  175  N".  C,  216,  in  which  an  act  authorizing  an  issue 
of  bonds  to  build  bridges  across  the  Catawba  Eiver  was  sustained,  and 
in  Parvin  v.  Comrs,,  177  N".  C,  508,  sustaining  an  act  allowing  Beaufort 
County  to  issue  bonds  for  roads,  and  none  of  the  acts  considered  in  these 
cases  were  broader  in  scope,  or  more  comprehensive  as  to  subject-matter 
than  the  one  before  us. 

2.  That  the  act  is  in  conflict  with  Art.  VIII,  sec.  4,  of  the  Constitu- 
tion, which  is  as  follows:  "It  shall  be  the  duty  of  the  Legislature  to 
provide  by  general  laws  for  the  organization  of  cities,  towns,  and  incor- 
porated villages,  and  to  restrict  their  power  of  taxation,  assessment, 
borrowing  money,  contracting  debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessment  and  in  contracting  debts  by  such  municipal 
corporations." 

The  position  of  the  plaintiff  is  that  the  duty  imposed  on  the  General 
Assembly  to  pass  general  laws  operates  to  prevent  the  enactment  of  all 
special  laws  relating  to  municipal  corporations,  and  if  this  can  be  main- 
tained the  General  Assembly  has  no  power  to  incorporate  a  city  or  town, 
or  to  amend  its  charter  or  to  authorize  it  to  issue  bonds  or  to  confer  any 
other  power,  whatever  may  be  the  needs  of  the  particular  locality,  and 
the  special  acts  of  1917  authorizing  fifteen  bond  issues  and  granting  or 
amending  thirty-eight  charters,  and  of  1919  having  the  same  effect  as  to 
twenty-five  bond  issues  and  forty-one  charters,  are  void. 

Evidently  the  General  Assembly  has  not  put  this  construction  on  the 
amendments  to  the  Constitution. 

Judge  Dillon,  one  of  the  ablest  and  most  learned  of  American  lawyers, 
discusses  at  some  length  express  prohibitions  in  Constitutions  against 
special  legislation  (Dillon  Munic.  Corp.  (5  ed.),  vol.  1,  sec.  141),  and 
concludes:  "Thirty  years  experience  with  these  general  constitutional 
interdicts  against  local  and  special  legislation  have  impressed  the  author 
with  the  conviction  that  they  have  failed  to  produce  the  beneficial  results 
anticipated,  and  that  this  has  been  brought  about  because  the  prohibi- 
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tions  of  special  legislation  are  too  broad  and  sweeping.  Special  legisla- 
tion in  some  form  is  often  necessary,  and  it  should  be  allowed,  but  care- 
fully safeguarded.  .  .  .  Municipal  administration  is  essentially  local 
in  its  nature,  and  local  features,  peculiar  to  a  single  municipality, 
naturally  call  for  special  legislation.  .  .  .  The  constitutional  provi- 
sions were  generally  adopted  about  thirty  years  ago,  and  thirty  years 
experience  of  legislation  under  their  provisions  gives  grave  reason  to 
fear  that,  so  far  from  being  effective,  they  have  not  prevented  legislation 
intended  to  have  a  special  and  local  operation,  and  have  caused  endless 
uncertainty  and  confusion.  .  .  .  The  application  of  constitutional 
provisions  prohibiting  special  legislation  has  proved  to  be  fraught  with 
so  many  difficulties  and  to  have  resulted  in  so  many  inconsistencies  that 
it  may  be  doubted  whether  any  lasting  benefit  has  been  derived  from 
their  adoption.  .  .  .  Special  legislation  to  meet  the  wants,  require- 
ments, and  special  needs  of  each  municipality,  rather  than  general  laws 
exchisivoly,  is  consonant  with  the  fundamental  principle  and  policy  of 
local  self-government  and  home  rule,  and  in  our  judgment  the  true 
remedy  is  not  absolutely  and  sve^eepingly  to  prohibit  such  legislation,  but 
to  safeguard  it  from  legislative  abuse.  Such  is  the  plain  lesson  taught 
by  thirty  years  experience." 

This  section  (Art.  VIII,  sec.  4),  as  said  in  French  v.  Comrs,,  74  N.  C, 
692,  imposes  on  the  Legislature  "a  moral  obligation."  It  contains  no 
prohibition  on  the  exercise  of  legislative  power,  and  has  in  it  no  declara- 
tion that  private,  local,  or  special  acts  shall  not  be  passed  relating  to 
the  organization  of  cities  and  towns,  and  conferring  particular  powers, 
and  this  omission,  when  considered  in  connection  with  the  history  of  the 
recent  amendments  to  the  Constitution,  is  fatal  to  the  claim  that  local 
or  special  acts  may  not  be  legally  enacted,  conferring  special  authority 
on  municipal  corporations. 

The  sessions  of  the  General  Assembly  are  practically  limited  to  sixty 
days,  and  so  much  of  its  time  was  consumed  in  dealing  with  private  and 
local  bills  that  legislation  of  State-wide  importance  could  not  receive 
proper  and  deliberate  consideration. 

The  General  Assembly  of  1915  undertook  to  remedy  this  evil  by  sub- 
mitting several  amendments  to  the  Constitution,  which  were  adopted 
at  the  election  in  1916. 

The  first  amendment  requires  the  General  Assembly  to  pass  general 
laws  on  fourteen  subjects,  and  declares  "the  General  Assembly  shall  not 
pass  any  local,  private,  or  special  act  or  resolution"  relating  to  them. 

Among  these  subjects  is  "changing  the  names  of  cities,  towns,  and 
townships." 

The  second  amendment  authorizes  the  appointment  of  emergency 
judges,  under  certain  conditions,  and  is  not  material. 
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The  third  strikes  out  the  first  section  of  Artide  VIII,  and  substitutes 
the  section  quoted  above,  and  it  will  be  noted  that  the  old  section  pro- 
yided  for  the  organization  of  private  corporations  under  general  law, 
without  prohibiting  special  legislation,  while  the  new  section  prohibits 
a  special  act. 

The  fourth  subinits  section  4  of  Article  VIII  as  it  now  stands,  instead 
of  section  4  as  it  was  before  it  was  amended,  the  only  change  being  the 
insertion  of  the  words  'Hby  general  laws." 

It  is  thus  seen  that  the  General  Assembly  had  in  mind  and  fully 
realized  the  evils  of  special,  local,  and  private  acts,  and  that  it  adopted 
a  complete  and  comprehensive  scheme  by  constitutional  amendment  as  a 
remedy;  that  in  doing  so  such  legislation  was  expressly  prohibited  on 
fourteen  subjects,  including  "changing  the  names  of  cities,  towns,  and 
townships" ;  that  granting  a  charter  to  a  private  corporation  or  amending 
the  same  by  special  act  was  prohibited,  but  when  it  came  to  the  munici- 
pal corporation  the  Legislature  is  left  free  and  without  express  restraint, 
although  since  1868  more  than  a  thousand  special  acts  have  been  enacted 
in  reference  to  municipal  corporations.  Why  should  there  be  prohibi- 
tions on  legislative  action  in  amendments  one  and  three  and  none  in 
four,  if  the  same  restraint  was  to  operate  on  all? 

Why  should  it  be  said  in  amendment  one,  "The  General  Assembly  shall 
not  pass  any  local,  private,  or  special  act  relating  to  'changing  the  names 
of  cities,  towns,  or  townships,' "  if  section  4  prohibits  special  legislation 
relating  to  municipal  corporations,  which  would  include  legislation 
changing  the  name? 

When  it  is  remembered  that  the  amendments  were  submitted  at  the 
same  time  as  parts  of  one  scheme  to  get  rid  of  special  legislation  as  far  as 
practicable;  that  special  acts  relating  to  municipal  corporations  were 
more  numerous  than  any  one  other  subject;  that  cities  and  towns  are 
referred  to  in  amendment  one,  but  only  in  reference  to  changing  the 
name;  that  there  is  positive  restraint  on  legislative  action  as  to  all 
subjects  except  those  embraced  in  section  4,  and  no  restraint  in  that  one, 
is  it  not  clear  that  the  true  intent  of  the  last  section  is  to  impose  the 
duty  of  passing  general  laws  relating  to  cities  and  towns,  leaving  it  to 
the  discretion  of  the  Legislature  to  enact  special  acts  as  the  needs  of  the 
municipalities  may  require? 

The  reason  for  making  this  distinction  is  that  the  needs  of  the  differ- 
ent communities  are  so  diverse  that  no  Legislature  could  foresee  the 
emergencies  that  would  arise  in  different  localities,  or  the  necessity  for 
additional  powers  dependent  on  changing  conditions,  and  could  not 
provide  for  them  by  general  legislation,  and  the  present  case  is  an  apt 
illustration  of  the  wisdom  of  this  course. 
29—180 
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When  the  finance  act  was  passed,  declaring  that  municipal  bonds 
should  not  be  sold  at  less  than  par,  there  was  a  ready  market  for  bonds, 
while  now  it  is  impossible  to  find  a  purchaser  except  at  a  discount,  and 
already  not  only  "Wayne  County  towns,  but  also  Tarboro,  PlymoutH, 
Roanoke  Rapids  School  District,  and  Guilford  County  have  applied  for 
authority  to  sell  for  a  less  price  as  is  shown  by  the  acts  of  the  special 
session,  and  the  authority  has  been  granted. 

It  may  well  be  said  of  the  failure  to  prohibit  special  l^slation  in 
Article  VIII,  section  4,  as  was  said  by  Rodman,  J,,  in  French  v.  Comrs., 
S'upra,  of  the  refusal  to  limit  the  rate  of  taxation  of  cities  and  towns  in 
the  Constitution,  "The  omission  was  of  purpose.  It  was  unwise  to 
establish  in  a  law,  which  was  expected  to  be  comparatively  permanent, 
the  same  maximum  rate  of  taxation  for  all  the  cities  and  towns  in  the 
State,  with  population  and  other  conditions  so  different.'' 

However  this  may  be,  there  is  no  prohibition  in  section  4,  and  "in  the 
absence  of  an  express  constitutional  provision  to  the  contrary,  the  Legis- 
lature may  enact  special  and  local  laws  with  respect  to  the  establishment 
and  government  of  municipal  corporations.  There  is  no  constitutional 
objection  to  a  law  which  is  in  fact  applicable  to  but  a  single  city  or 
town."     19  R.  C.  L.,  739. 

The  case  of  Stuart  v.  Kirley,  12  South  Dakota,  245,  is  directly  in 
point,  as  it  was  held  in  that  case  that  the  Legislature  could  enact  a 
special  act  changing  the  boundaries  of  a  particular  county,  although  the 
State  Constitution  declared  that  "The  Legislature  shall  provide  by 
general  law  for  changing  county  lines." 

The  case  principally  relied  on  by  the  plaintiff,  4  Kansas,  124,  approved 
in  5  Kansas,  603,  has  language  in  it  which  sustains  the  position  of  the 
plaintiff,  but  it  was  not  necessary  to  the  decision  of  the  case  beause  the 
Court  had  already  held  that  the  statute  then  under  consideration  was 
void  under  an  express  prohibition  in  the  Constitution,  and  if  the  case 
is  authority  at  all  on  this  point,  and  should  be  followed,  it  would  pro- 
hibit all  acts  of  the  Legislature  in  regard  to  municipal  corporations, 
including  the  granting  of  charters,  their  amendment,  extension  of  boun- 
daries, etc. 

The  preamble  to  the  finance  act  furnishes  an  argument  that  the 
Legislature  of  1917  was  of  opinion  that  the  amendment  of  1916  is  man- 
datory, to  the  extent  that  it  imposes  the  duty  to  pass  a  general  law,  but 
not  that  it  prohibits  a  special  act,  and  in  any  event  the  legislature  of 
1919  was  of  a  different  opinion,  as  it  repealed  the  preamble  (ch.  178, 
Laws  1919),  and  it  is  now  no  part  of  the  finance  act. 

3.  That  the  act  confers  special  privileges,  and  is  therefore  in  conflict 
with  section  7,  Article  I,  of  the  Constitution,  which  declares :    '^o  man 
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or  set  of  men  are  entitled  to  exclusive  or  separate  emoluments  or  privi- 
leges from  the  community  but  in  consideration  of  public  services." 

Answering  a  similar  objection  in  Reid  v,  R.  R.,  162  N".  C,  359,  the 
Court  says :  "Nor  will  the  second  objection  avail  plaintiff,  that  the  act 
violates  the  section  of  the  Constitution  which  prohibits  the  granting  of 
special  privileges  and  emoluments.  The  very  section  relied  on  by  the 
appellant  closes  with  the  exception,  *but  in  consideration  of  public  serv- 
ices,' and  under  our  decisions  these  franchises  granted  to  public-service 
corporations  come  directly  within  the  words  and  meaning  of  the  excep- 
tion.   In  re  Spease  Ferry,  138  N.  C,  pp.  219-222." 

In  Power  Co.  v.  Power  Co,,  175  N".  C,  677,  it  was  objected  that  the 
right  of  eminent  domain  could  not  be  conferred  on  one  electric  company, 
and  the  Court  says:  "Such  a  right  has  been  conferred  in  many  in- 
stances, especially  in  the  case  of  railroad  companies  and  other  like  corpo- 
rations which  serve  the  public.  It  is  not  forbidden  to  be  done  by  our 
Constitution,  Art.  I,  sec.  7  (Bill  of  Rights),  which  declares  that  'no  man 
or  set  of  men  are  entitled  to  exclusive  or  separate  emoluments  or  privi- 
l<^es  from  the  community,  but  in  consideration  of  public  services,' 
because  in  this  case  the  power  to  condemn  is  based  upon  the  obligation 
to  render  that  kind  of  service." 

Surely  if  this  principle  avails  the  railroad  and  electric  company,  it 
will  be  applied  in  behalf  of  the  municipal  corporation,  an  agency  of  the 
State,  created  for  the  benefit  of  the  public. 

These  are  the  constitutional  objections,  and  no  other  can  justify  setting 
aside  an  act  of  the  General  Assembly,  but  there  are  others  growing  out 
of  certain  legislation,  which  may  well  be  considered,  although  it  should 
be  sufficient  to  say  that  no  Legislature  can  by  general  or  special  act  bind 
its  successor. 

4.  It  is  urged  that  the  General  Assembly,  acting  under  the  authority 
of  Article  VIII,  section  4,  of  the  Constitution,  adopted  the  finance  act, 
which  requires  bonds  to  be  sold  at  par,  and  that  the  "Wayne  County  act  is 
in  conflict  with  the  general  law,  and  should  be  set  aside. 

All  acts  of  the  Legislature  are  passed  under  constitutional  authority, 
and  if  the  position  of  the  plaintiff  can  be  maintained,  it  would  withdraw 
from  subsequent  Legislatures  the  power  of  amendment  or  repeal. 

The  finance  act  is  simply  a  legislative  act,  not  a  constitutional  provi- 
sion, and  like  other  acts  is  subject  to  change  at  the  will  of  the  Legislature. 
Bramham  v,  Durham,  171  N".  C,  197,  is  very  much  in  point. 

In  1915  (ch.  56)  an  act  relating  to  local  improvements,  applicable 
to  all  municipalities,  was  adopted,  acting  under  this  section  of  the 
Constitution,  and  authorizing  issues  of  bonds  without  a  vote  of  the 
people.  At  the  same  session  there  was  another  act,  confined  in  its 
operation  to  Durham,  authorizing  an  issue  of  bonds  for  street  improve- 
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ments,  but  requiring  a  vote  of  the  people,  and  it  was  held  that  the  two 
acts  must  be  construed  together,  that  the  latter  was  in  effect  an  exception 
from  the  first,  and  must  be  followed. 

The  Court,  speaking  through  Hoke,  J.,  says :  "It  is  a  well  recognized 
principle  of  statutory  construction  that  when  there  are  two  acts  of  the 
Legislature  applicable  to  the  same  subject,  their  provisions  are  to  be 
reconciled  if  this  can  be  done  by  fair  and  reasonable  intendment,  but,  to 
the  extent  that  they  are  necessarily  repugnant,  the  latter  shall  prevail. 
The  po'sition  is  stated  in  substantially  these  terms  by  Associate  Justice 
Field  in  U.  S.  v.  Tynen,  78  U.  S.,  92,  as  follows :  T^ere  there  are  two 
acts  on  the  same  subject,  the  rule  is  to  give  effect  to  both,  if  possible; 
but  if  the  two  are  repugnant  in  any  of  their  provisions,  the  latter  act, 
and  without  any  repealing  clause,  operates  to  the  extent  of  the  repug- 
nancy as  a  repeal  of  the  first' ;  and  in  Sedgwick  on  Statutory  Construc- 
tion, p.  127,  quoting  from  Ely  v.  Bliss,  5  Beavan,  it  is  said:  'If  two 
inconsistent  acts  be  passed  at  different  times,  the  last  is  to  be  obeyed, 
and  if  obedience  cannot  be  observed,  without  derogation  from  the  first,  it 
is  the  first  that  must  give  way.' 

"Again,  it  is  established  that  where  a  general  and  a  special  statute  are 
passed  on  the  same  subject,  and  the  two  are  necessarily  inconsistent,  it 
is  the  special  statute  that  will  prevail,  this  last  being  regarded  usually 
as  in  the  nature  of  an  exception  to  the  former.  Cecil  v.  High  Point, 
165  K  C,  pp.  431-435;  Comrs.  v.  Alderman,  158  N".  C,  pp.  197-198; 
Dahnke  v.  The  People,  168  111.,  102;  Stockett  v.  Bird,  18  Md.,  484,  a 
position  that  obtains  though  the  special  law  precedes  the  general,  unless 
the  provisions  of  the  general  statute  necessarily  excludes  such  a  con- 
struction. Rodgers  v.  U.  S,,  185  U.  S.,  83;  Black  on  Interpretation  of 
Laws,  p.  117." 

This  case  was  approved  in  Power  Co,  v.  Power  Co,,  171  N".  C,  255, 
in  an  opinion  by  Walker,  J,,  who  adds:  "Where  a  later  special  law, 
local  or  restricted  in  its  operation,  is  positively  repugnant  to  the  former 
law,  and  not  merely  affirmative,  cumulative,  or  auxiliary,  it  repeals  the 
older  law  by  implication  pro  tante,  to  the  extent  of  such  repugnancy 
within  the  limits  to  which  the  latter  applies.  McGavick  v.  State,  30 
N".  J.  L.,  510;  Township  of  Harrison  v.  Supervisors,  117  Mich.,  215; 
R  R.  V.  Ely,  95  N.  C,  77.  The  well  settled  rule  of  construction,  where 
contradictory  laws  come  in  question,  is  that  the  law  general  must  yield 
•  to  the  law  special.'     Moy's  Maxims,  19.     S,  v.  Clark,  25  N".  J.  L.,  54." 

There  is  no  conflict  between  the  two  acts,  and  the  latter  should  be 
read  as  an  exception  to  the  former. 

5.  It  is  further  contended  that  the  sale  of  the  bonds  at  less  than  par  is 
usurious  and  in  conflict  with  the  general  law  fixing  the  rate  of  interest 
in  the  State.     If  this  was  true  it  would  furnish  no  reason  for  refusing 


KC]  FALL  TEEM,  1920.  458 

KOBNEGAY  17.  GOLDSBOBO. 

to  give  effect  to  the  "Wayne  County  act,  because  usury  laws  may  be 
changed  at  will,  but  the  transaction  is  not  usurious,  the  sale  of  bonds 
being  dealt  with  as  a  sale  of  chattels. 

In  39  Cyc,  936,  after  stating  that  the  delivery  of  a  note  by  the  maker 
to  a  purchaser  at  less  than  its  face  value  is  usurious,  the  author.  Prof. 
Vance  of  the  Yale  Law  School,  says :  "In  some  jurisdictions  the  prin- 
ciple just  stated  is  applied  to  issues  of  municipal  and  other  bonds  pur- 
chased directly  from  the  corporation  at  a  discount  greater  than  legal 
interest.  But  by  the  weight  of  authority  such  bonds  are  regarded  as 
having  a  valid  existence  and  transferable  quality  in  the  hands  of  the 
issuing  corporation,  and  thus  subject  to  sale  at  their  market  value,  which 
may  be  at  a  discount  much  greater  than  legal  interest,  without  making 
them  subject  to  the  taint  of  usury  in  the  hands  of  an  immediate  pur- 
chaser.'^ 

In  Bank  v.  Mfg.  Co,,  96  N".  C,  298,  it  was  held  that  a  sale  of  bonds 
of  the  face  value  of  $45,000  for  $30,000  was  not  usurious,  and  the  same 
conclusion  reached  in  R.  R,  v,  Ashland,  Y9  U.  S.,  226,  upon  the  ground 
that  a  sale  of  bonds  was  as  the  sale  of  any  other  chattel,  where  the  bonds 
bore  ten  per  cent  interest  on  their  face,  and  were  sold  to  a  corporation 
limited  by  its  charter  to  taking  more  than  seven  per  cent. 

The  following  authorities  also  sustain  this  fully :  Orchard  v.  School 
District,  14  Neb.,  379 ;  Griffith  v:  Burden,  35  Iowa,  143 ;  Gamble  v.  2 
C.  F.  Co,,  123  N".  Y.,  93;  Memphis  v.  Bethel  (Tenn.),  17  S.  W.,  193; 
Coe  V,  Railroad  (Ohio),  75  A.  D.,  518;  Mem^phis  v.  Brown,  16  Fed. 
Cases,  No.  9415. 

The  most  interesting  and  instructive  of  these  is  the  Iowa  case,  which 
says :  "Under  the  more  modern  rule  respecting  municipal  and  corpora- 
tion bonded  indebtedness,  whether  the  power  to  issue  the  bonds  is  derived 
from  authority  to  ^borrow  money,'  to  'negotiate  a  loan,'  to  'fund  its 
indebtedness,'  to  'contract  a  debt  and  issue  its  bonds  therefor,'  to  'issue 
and  sell  its  bonds  not  exceeding,'  etc.,  or,  generally,  to  do  any  act  or 
accomplish  any  work  requiring,  or  which  may  properly  be  effectuated 
by  the  issuance  of  bonds,  the  power  to  sell  the  bonds  in  the  market 
directly  by  the  officers  and  agents  of  the  municipality  or  corporation 
issuing  them  is  well  established.  In  other  words,  the  authority  to  sell 
the  bonds  in  the  market  is  an  incident  attendant  upon  and  growing  out 
of  the  power  to  issue  them.  And  it  follows,  hence,  that  the  right  and 
title  of  the  first  purchaser,  directly  from  the  municipality  or  corporation, 
is  as  perfectly  and  fully  enforced  and  protected  as  if  he  were  a  third 
person  buying  the  bonds  in  a  subsequent  market  sale.  The  character 
of  a  chattel  attaches  to  them  under  such  circumstances,  and  the  title 
passes  as  effectually  as  if  they  were  chattels  fairly  sold  at  their  market 
value,  and  no  equities,  such  as  might  attach  under  like  circumstances 
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to  ordinary  commercial  paper,  can  be  interposed  as  a  defense,  total  or 
partial,  in  an  action  upon  ttem.  As  was  decided  by  a  very  able  Court, 
in  one  of  the  many  cases  we  have  carefully  examined:  'The  obvious 
interest  of  the  companies  is  that  these  bonds  should  be  saleable,  free  from 
all  questions  of  equity.  They  are  generally  issued  for  the  express  pur- 
pose of  raising  money  by  their  sale.  To  declare  them  subject  to  the 
equities  existing  in  the  case  of  ordinary  bonds,  upon  every  transfer  of 
them,  would  be  to  strike  a  blow  at  the  credit  of  the  great  mass  of  these 
securities  now  in  the  market,  the  consequence  of  which  it  would  be 
impossible  to  predict.'  The  Morris  Canal  &  Bank  Co,  v.  Fisher,  1 
Stock.,  ch.  667  (i.  e.,  700). 

"This  character  of  chattels,  which  by  the  modern  rule  it  attached  to 
these  securities,  must  also,  upon  principle,  exempt  them  from  the  defense 
of  usury  (as  has  been  done  by  express  statute  in  several  of  the  States). 
For,  if  they  are  regarded  as  chattels,  and  this  character  is  accorded  to 
them  in  order  to  promote  their  sale  and  enhance  their  value  as  invest- 
ments, then,  since  usury  cannot  be  predicated  upon  a  sale  of  chattels 
merely,  neither  can  it  be  predicated  upon  a  sale  of  bonds  having  the 
recognized  character  of  chattels." 

6.  It  is  also  urged  that  the  act  is  not  general  in  its  application,  and 
that  it  permits  the  municipal  corporations  of  "Wayne  County  to  sell 
bonds  at  less  than  par  when  the  same"  privilege  is  not  granted  in  other 
localities. 

In  Power  Co,  v.  Power  Co,,  supra,  this  objection  is  met  and  the  rule 
approved  which  is  stated  by  Judge  Cooley,  as  follows :  "  'The  authority 
which  l^slates  for  the  State  at  large  must  determine  whether  particular 
rules  shall  extend  to  the  whole  State  and  all  its  citizens,  or,  on  the  other 
hand,  to  a  subdivision  of  the  State  or  a  single  class  of  its  citizens  only. 
The  circumstances  of  a  particular  locality,  or  the  prevailing  public 
sentiment  in  that  section  of  the  State,  may  require  or  make  acceptable 
different  police  regulations  from  those  demanded  in  another,  or  call  for 
different  taxation  and  a  different  application  of  the  public  moneys.  The 
Legislature  may,  therefore,  prescribe  or  authorize  different  laws  of 
police,  allow  the  right  of  eminent  domain  to  be  exercised  in  different 
cases,  and  through  different  agencies,  and  prescribe  peculiar  restrictions 
upon  taxation  in  each  district  or  municipality,  provided  the  State  Con- 
stitution does  not  forbid.  These  discriminations  are  made  constantly, 
and  the  fact  that  the  laws  are  of  local  or  special  operation  only  is  not 
supposed  to  render  them  obnoxious  in  principle.' 

"And  in  the  same  work,  at  p.  554,  note  2,  it  is  said :  'To  make  a 
statute  a  public  law  of  general  obligation,  it  is  not  necessary  that  it 
should  be  equally  applicable  to  all  parts  of  the  State.  All  that  is  re- 
quired is  that  it  shall  apply  equally  to  all  persons  within  the  territorial 
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limits  described  in  the  act/  citing  8,  v.  County  Commissioners  of  Balti- 
more, 29  Md.,  516;  Pollock  v.  McClurTcen,  42  111.,  370;  HasTcd  v.  Bur- 
lington, 30  Iowa,  232 ;  Unity  v,  Burrage,  103  U.  S.,  447." 

In  S.  V,  Moore,  104  K  C,  720 ;  S.  v.  Blake,  157  K  C,  608,  and  in 
Newell  V.  Oreen,  169  N".  C,  462,  numerous  instances  are  given  of  valid 
laws  applicable  to  particular  localities,  the  rule  being  as  stated  in  the 
Moore  case,  and  approved  in  the  Blake  case:  "If  the  laws  be  otherwise 
unobjectionable,  all  that  can  be  required  in  these  cases  is  that  they  be 
general  in  their  application  to  the  class  or  locality  to  which  they  apply, 
and  that  they  are  public  in  their  character,  and  of  their  propriety  and 
policy  the  Legislature  must  judge." 

We  have  in  this  State  two  well  recognized  exceptions  to  the  usury 
statute,  one  allowing  banks  to  take  interest  in  advance  (Rev.,  228),  which 
in  the  private  individual  would  be  usury,  and  the  other,  which  is  a  part 
of  the  usury  statute,  permitting  the  bonds  of  private  corporations  to  be 
sold  at  less  than  par,  and  it  was  held  in  Bank  v.  Mfg,  Co.,  96  N".  C,  298, 
that  a  sale  of  bonds  of  the  par  value  of  $45,000  for  $30,000  by  a  private 
corporation  was  not  usurious. 

7.  The  last  objection  is  that  the  News  and  Observer  is  not  a  financial 
paper  within  the  meaning  of  the  amendment  to  the  finance  act  at  the 
special  session,  requiring  a  certain  notice  to  be  published  "in  a  financial 
paper  or  trade  journal,"  but  it  is  agreed  that  this  paper,  in  addition  to 
publishing  general  news,  "also  regularly  publishes  news  relating  to  finan- 
cial matters,  and  also  publishes  from  time  to  time  notices  of  proposed 
sales  of  municipal  bonds  of  municipalities  in  North  Carolina,"  which 
is  a  sufficient  compliance  with  the  statute. 

The  fact  that  the  bonds  were  sold  privately  for  a  higher  price  than 
could  be  obtained  at  public  sale,  and  after  three  efforts  to  sell  after  due 
advertisement,  does  not  invalidate  the  sale. 

The  statute  of  1920  has  been  passed  to  meet  a  pressing  emergency,  and 
is  of  limited  duration,  and  as  we  find  no  constitutional  objection  to  its 
enactment,  it  must  be  sustained. 

Affirmed. 

Clark,  C.  J.,  dissenting:  Up  to  the  second  "Wednesday  in  January, 
1917,  the  Constitution  of  T^orth  Carolina,  Art.  VIII,  sec.  4,  read  as 
follows : 

"Sec.  4.  It  shall  be  the  duty  of  the  Legislature  to  provide  for  the 
organization  of  cities,  towns,  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assessments  and  in  con- 
tracting debts  by  such  municipal  corporations." 
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The  General  Assembly  of  1915,  ch.  99,  submitted  sundry  amendments 
to  the  Constitution  to  the  people  for  approval,  and  among  them,  section  4 
of  said  act  provided  that  the  Constitution  should  be  amended  *1)y  strik- 
ing out  section  4  of  Article  VIII  and  substituting  therefor  the  following: 

"It  shall  be  the  duty  of  the  Legislature  to  provide  by  general  laws 
for  the  organization  of  cities,  towns,  and  incorporated  villages,  and  to 
restrict  their  powers  of  taxation,  assessment,  borrowing  money,  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assessment  and  in  con- 
tracting debts  by  such  municipal  corporations." 

Said  act  provided  for  the  manner  of  voting  upon  the  amendments,  and 
the  return  of  the  votes  and  the  declaration  of  the  results,  and  section  8 
of  the  said  act  provided  that  "any  amendment  so  adopted  shall  take 
effect  on  the  second  Wednesday  after  the  first  Monday  in  January,  1917. 
Any  provision  of  these  amendments  passed  by  the  General  Assembly, 
and  so  adopted  by  the  qualified  voters,  inconsistent  with,  or  in  conflict 
with,  any  provisions  of  the  present  Constitution  shall  be  held  to  prevail." 

The  amendment  in  question,  striking  out  the  former  section  4,  Article 
VIII,  and  substituting  the  new  section  4  of  that  article,  was  declared 
duly  adopted  by  the  people  at  the  ballot  box,  and  has  been  a  part  of  the 
Constitution  since  the  prescribed  date,  10  January,  19 lY. 

It  will  be  seen  by  comparison  that  the  new  section  4,  Article  VIII, 
differs  from  the  old  section  of  that  article  only  by  the  insertion  of  the 
words  ''by  general  laws"  in  lines  1  and  2  thereof,  so  that,  whereas,  prior 
to  the  enactment  of  the  substituted  section,  the  Legislature  was  left  free 
to  discharge  the  duties  placed  upon  it  by  said  section,  either  by  special 
laws  or  general  acts,  as  it  saw  fit,  by  the  substituted  section  the  Legisla- 
ture was  empowered  to  exercise  those  duties  "by  general  laws"  only. 
Those  who  are  conversant  with  the  history  of  the  State  at  that  time,  and 
with  the  discussion  of  this  amendment  in  the  press,  in  the  General 
Assembly,  and  to  the  public  before  the  election,  will  recall  the  purpose 
of  such  substitution  was  for  the  sole  purpose  of  forbidding  the  Legisla- 
ture to  discharge  the  duties  of  that  section  by  special  legislation,  and  to 
restrict  it  to  general  laws  on  those  subjects. 

If  this  was  not  the  intention  in  substituting  the  new  section  4,  Article 
VIII,  for  what  purpose  was  it  solemnly  enacted  by  the  General  Assem- 
bly, and  for  what  purpose  did  the  people  ratify  it  at  the  polls? 

That  the  next  succeeding  General  Assembly,  whose  members  were 
elected  on  the  same  day  this  was  ratified,  so  understood  the  object  of 
this  amendment  is  shown  by  the  fact  that  the  General  Assembly  of  1917 
enacted  chapter  136,  which  was  a  general  act,  very  full  and  elaborate, 
"to  provide  for  the  organization  and  government  of  cities,  towns,  and 
incorporated  villages,"  and  also  enacted  chapter  140  (ratified  7  March, 
1917),  a  general  act  entitled,  "An  act  relating  to  general  municipal 
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finance.'^  The  preamble  to  this  act  specifies  that  it  is  required  by  the 
constitutional  amendment,  and  reads  as  follows: 

'^Whereas,  the  people  of  North  Carolina,  in  November,  1916,  adopted 
amendments  to  the  State  Constitution  which  prohibited  the  enactment 
of  special  legislation  amending  the  charter  of  municipal  and  other  corpo- 
rations, and  made  it  the  duty  of  the  Legislature  to  provide  hy  general 
laws  for  the  organization  of  cities,  towns,  and  incorporated  villages,  and 
to  restrict  their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit  so  as  to  prevent  abuses  in  assess- 
ment and  in  cordracting  debts  by  such  municipal  corporation;  and 
whereas,  many  of  the  municipalities  of  this  State  require  the  powers 
hereinafter  mentioned;  now,  therefore" — 

After  this  recital  there  follows  a  most  careful  and  comprehensive 
act  of  28  pages,  covering  every  phase  of  the  powers  and  duties  conferred 
upon  and  'Restricting  municipal  corporations  as  to  taxation,  assessment, 
borrowing  money,  contracting  debts,  and  loaning  their  credits." 

Section  5  of  this  act  (ch.  140)  provides :  "All  bonds  of  the  munici- 
pality shall  be  sold  by  the  governing  body  at  not  less  than  par."  This 
section  then  goes  on  to  prescribe  in  gi*eat  detail  the  methods  for  adver- 
tising the  bonds  for  sale,  deposits  by  bidders,  the  award,  right  to  reject 
bids,  private  sales,  sales  of  bonds  from  sinking  fund,  which  bonds  only 
it  is  directed  "may  be  sold  at  less  than  par." 

The  amendment  strikes  out  the  former  section  4,  Article  VIII,  which 
did  not  state  the  manner  in  which  the  Legislature  should  regulate  the 
organization,  government,  and  financial  control  of  municipalities,  but 
left  it  to  that  body  to  do  these  things,  either  by  special  acts  or  general 
laws,  and  substituted  therefor  the  requirement  that  "it  shall  be  the  duty 
of  the  Legislature,  by  general  laws'*  to  do  these  things.  In  8  Cyc, 
762  (c),  it  is  said:  "All  constitutional  provisions  that  designate  in 
express  terms  the  time  or  manner  of  doing  particular  acts  and  are  silent 
as  to  their  performance  in  any  other  manner  are  mandatory,  and  must 
bo  followed." 

The  same  doctrine  is  well  set  out,  6  R.  C.  L.,  sec.  50,  51  (pp.  55,  56)  : 
**It  is  the  general  rule  to  regard  constitutional  provisions  as  mandatory, 
and  not  to  leave  it  to  the  will  of  the  Legislature  to  obey  or  to  disregard 
them.  This  presumption  as  to  mandatory  quality  is  usually  followed 
unless  it  is  unmistakably  manifest  that  the  provisions  were  intended 
to  be  directory  only.  ...  So  strong  is  the  inclination  in  favor  of 
giving  obligatory  force  to  the  terms  of  organic  law  that  it  has  been 
said  that  neither  by  the  courts  nor  by  any  other  department  of  the 
Government  can  any  provision  of  the  Constitution  be  regarded  as  merely 
directory,  but  that  each  and  every  one  of  its  provisions  should  be  treated 
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as  imperative  and  mandatory,  without  reference  to  tte  rules  distinguish- 
ing between  directory  and  mandatory  statutes." 

The  Constitution  is  the  '^higher  law,"  enacted  by  the  people  them- 
selves as  a  mandate  to  the  Legislature,  and  is  a  restriction  upon  their 
powers,  which  otherwise  would  be  absolute.  In  view  of  the  contention 
that  this  amendment  is  merely  a  suggestion  to  the  Legislature,  which 
it  may  observe  or  not,  as  financial  interests  may  find  it  convenient,  let 
us  read  against  the  provisions  of  this  amendment  so  recently  adopted  at 
the  ballot  box: 

"It  shall  he  the  duty  of  the  Legislature  to  provide  by  general  laws  for 
the  organization  of  cities,  towns,  and  incorporated  villages,  and  to 
restrict  their  power  of  taxation,  assessment,  borrowing  money,  contract- 
ing debts,  and  loaning  their  credit  so  as  to  prevent  abuses  in  assessment, 
and  in  contracting  debts  hj  such  municipal  corporations." 

There  is  nothing  directory  in  this  amendment.  The  purpose  is  clearly 
expressed  to  prevent  abuses  in  contracting  debt  by  the  municipalities, 
and  the  means  by  which  such  abuses  are  to  be  prevented  are  ^Tby  general 
laws."  It  provides  that  "it  shall  be  the  duty  of  the  Legislature"  to  do 
those  things  by  '^general  laws,"  which  is  a  restriction  to  that  method. 
The  opportunity  for  abuse  in  such  matters  by  special  legislation  procured 
by  a  single  member  of  the  Legislature,  at  the  instance  of  local  interests, 
was  well  known  to  all  men,  and  the  object  was  to  prevent  such  legislation 
by  the  requirement  in  the  Constitution  that  all  legislation  affecting  such 
matters  should  be  uniform  and  enacted  by  general  laws  as  to  which 
every  member  of  the  General  Assembly  would  be  fixed  with  responsi- 
bility, whereas,  as  is  well  known,  special  acts  of  local  application  receive 
no  attention.  To  prevent  this  very  evil,  as  well  as  to  save  the  waste  of 
time  of  the  General  Assembly  in  such  legislation,  the  former  section  of 
the  Constitution  which  permitted  local  legislation,  as  well  as  general 
laws,  in  providing  for  the  regulation  of  municipalities,  was  stricken  out 
and  this  amendment  was  adopted  which  made  it  the  duty  of  the  Legisla- 
ture to  enact  such  regulations  of  municipalities  by  general  laws. 

Referring  to  this  very  subject  of  special  acts,  Bymim,  J,,  one  of  the 
ablest  and  clearest-headed  judges  that  has  ever  sat  upon  this  bench,  says 
in  Simonton  v.  Lanier,  71  N.  C,  505 :  "Public  laws  are  founded  on 
the  gravest  considerations  of  public  benefit.  They  are  deliberately  en- 
acted, are  permanent  in  character,  are  for  the  benefit  of  all,  and  of 
universal  application.  Not  so  with  private  statutes,  these  are  not  of 
common  concern,  and  do  not  receive  the  watchful  and  cautious  scrutiny 
of  the  Legislature,  which  is  devoted  to  those  of  a  public  character.  They 
are  often  procured  by  agents  and  for  a  purpose,  who  are  watchful  to 
take  advantage  of  any  relaxation  in  legislative  vigilance." 
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The  mandatory  character  of  the  provisions  of  our  Constitution,  as  to 
municipal  indebtedness  and  to  taxation  is  tersely  stcfted  by  the  Court  in 
McOuire  v.  Williams,  123  N".  C,  at  top  of  page  356,  as  follows :  "Since 
the  opinion  in  Charlotte  v,  Shepard,  122  N".  C,  602,  concurred  in  by 
every  member  of  this  Court,  it  must  be  considered  a  settled  rule  that 
the  provisions  of  the  Constitution  in  relation  to  municipcU  indebtedness 
and  taxation  are  mandatory,  and  will  be  strictly  enforced  by  this  Court." 

The  provisions  of  this  amendment,  providing  that  legislation  regulat- 
ing municipal  indebtedness  and  taxation  shall  be  by  general  laws  is  too 
clear  upon  its  face,  and  the  purpose  of  its  enactment  is  too  well  known, 
to  leave  any  doubt  that  it  was  intended  to  prevent  the  abuses  incident 
to  special  legislation,  which  could  be  controlled  and  influenced  by  local 
influences  in  favor  of  special  interests. 

One  of  the  most  familiar  rules  of  construction  of  both  statutes  and 
constitutions  is  to  give  effect  to  the  intent  of  the  framers  and  of  the 
people  who  adopted  them,  and  it  is  especially  applicable  to  all  constitu- 
tions that  they  are  to  be  construed  so  as  to  promote  the  objects  for  which 
they  are  framed  and  adopted.  8  Cyc,  730  (3a).  The  same  proposition 
is  stated  in  6  E.  C.  L.,  sec.  45,  p.  50,  that  a  constitutional  provision 
should  not  be  construed  so  as  to  defeat  its  evident  purpose,  but  rather 
so  as  to  give  it  effective  operation  and  suppress  the  mischief  at  which  it 
was  aimed. 

If  section  4,  Article  VIII,  as  it  formerly  stood,  which  permitted  regu- 
lation of  municipalities  as  to  taxation  and  contracting  debts  by  special 
act,  as  well  as  by  general  laws,  was  satisfactory  and  did  not  admit  of 
abuses,  for  what  purpose  did  the  Legislature  submit,  and  the  people  at 
the  polls  ratify,  a  constitutional  provision,  striking  out  the  section  as  it 
stood,  and  reenacting  it  in  exactly  the  same  words  in  every  respect  except 
the  insertion  of  the  words,  making  it  the  duty  of  the  Legislature  to  enact 
such  legislation  "by  general  laws"? 

It  is  also  said  in  6  R.  C.  L.,  sec.  45,  p.  51,  that  it  is  settled  by  the 
highest  authority  that  in  construing  a  Constitution  or  any  clause  thereof, 
"the  Court  should  look  to  the  history  of  the  times  and  examine  the  state 
of  things  existing  when  the  Constitution,  or  amendment  thereto,  was 
framed  or  adopted,  to  ascertain  the  old  law,  the  mischief,  and  the 
remedy,"  and  the  text  is  supported  by  citations  of  authorities  from 
U.  S.  Supreme  Court,  notably  R.  I.  v.  Mass,,  12  Pet.,  657,  and  the 
famouse  Slaughter  Spouse  cases,  16  "Wall.,  36.  It  is  common  knowledge 
that  prior  to  the  adoption  of  this  amendment  to  the  Constitution  the 
Legislature  was  overwhelmed  with  a  mass  of  special  and  private  legisla- 
tion affecting  particular  communities,  and  not  the  State  as  a  whole,  such 
legislation  being  often  procured  for  the  benefit  of  the  special  local  inter- 
ests of  individuals. 


460  IS  THE  SUPREME  COURT.  [180 

KOBNEOAY  V,  GOLDSBOBO. 

The  words  of  this  amendment :  "It  shall  be  the  duty  of  the  Legisla- 
ture to  provide  by  general  laws"  absolutely  commands  the  manner  in 
which  the  laws  affecting  these  municipalities  and  the  subjects  embraced 
in  that  section  shall  be  passed,  and  the  addition  of  the  words  of  prohibi- 
tion, directing  the  opposite  not  to  be  done,  would  be  redundant  and 
superogatory. 

The  defendant  contends  that  a  special  act  enacted  by  the  (Jeneral 
Assembly  at  the  Special  Session  of  1920,  entitled  "An  act  relating  to  the 
finances  of  cities,  towns,  townships,  and  school  districts  of  Wayne 
County,"  and  authorizing  them  to  sell  their  bonds  "at  such  place  and 
at  sucli  interest  basis,  whether  above  or  below  6  per  cent  per  annum,  as 
the  official  board  or  body  may  determine  to  be  the  best  obtainable,"  is 
valid  as  to  the  town  of  Goldsboro  notwithstanding  the  above  amendment 
which  requires  that  all  such  legislation  as  to  municipalities  shall  be 
enacted  by  general  laws,  and  notwithstanding  the  two  general  statutes 
of  1917,  enacted,  as  they  recite,  in  consequence  of  such  amendment  and 
covering  the  entire  scope  of  municipal  regulation  as  to  the  matters  cited 
in  that  amendment.  If  the  Constitution  is  to  govern,  and  the  legislation 
of  1917  in  accordance  therewith,  the  special  act  of  1920  in  regard  to 
Goldsboro  is  invalid,  because  it  is  in  conflict  with  the  constitutional 
provision,  and  with  the  general  laws  enacted  in  accordance  therewith. 

It  is  asked,  Could  not  the  Legislature  of  1920  amend  or  change  the 
acts  of  the  Legislature  of  1917?  Certainly.  But  in  this  matter  of 
regulating  municipalities  such  amendment  or  change  must  be  made  by 
general  laws  applying  throughout  the  State,  and  not  by  special  legisla- 
tion applying  only  to  the  municipalities  in  a  certain  county. 

There  being  two  conflicting  acts,  one  a  "general  law,"  as  required  by 
the  Constitution,  and  the  other  "a  special  act,"  the  court  must  hold  the 
former  and  not  the  latter  to  be  valid. 

In  Atchison  v.  Barlow,  4  Kan.,  144,  it  appears  in  that  State,  as  in 
this,  formerly  municipal  corporations  were  organized  and  r^ulated  by 
special  statutes.  The  able  opinion  in  :that  case  sets  out  the  abuses  there- 
from, and  how  local  interests  and  influences  profited  financially  and 
otherwise  by  legislation  which  could  not  have  been  enacted  if  proposed 
by  general  laws  applying  throughout  the  State.  We  need  not  repeat 
the  details  there  given,  for  they  are  familiar  here,  and  caused  the  adop- 
tion of  the  amendment  to  their  Constitution  almost  identical  with  our 
amendment  above.  The  Kansas  amendment  provided :  "Art.  12,  sec.  5. 
Provision  shall  be  made  by  general  law  for  the  organization  of  cities, 
towns,  and  villages,  and  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  loaning  their  credit  shall  be  restricted  so  as 
to  prevent  the  abuse  of  such  power." 

In  that  case  the  Supreme  Court  of  that  State  held  invalid  all  special 
legislation  regulating  municipalities  in  said  respects,  except  by  general 
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laws,  and  has  adhered  to  such  ruling  ever  since,  greatly  to  the  protection 
and  satisfaction  of  the  taxpayers  in  the  municipalities  of  that  State. 
Subsequently,  an  ingenious  attempt  was  made  to  evade  this  constitutional 
amendment  by  amending  the  general  statute,  in  such  way  that  it  could 
not  apply  but  to  three  cities  therein,  and  the  Court,  in  Topeka  v,  Gillett, 
32  Kan.,  431,  promptly  held  that  invalid  because  in  violation  of  the 
constitutional  provision. 

It  has  been  strenuously  urged  that  Goldsboro  has  made  contracts  for 
municipal  improvements,  and  that  just  at  present  it  cannot  sell  these 
bonds  at  par,  and  that  if  not  allowed  to  sell  them  below  par,  the  work 
must  be  stopped,  and  the  banks  in  that  city,  which  have  advanced  money 
on  these  bonds,  will  be  seriously  incommoded.  But  such  considerations 
surely  cannot  prevail  to  set  aside  the  will  of  the  people  of  the  State,  as 
enacted  in  their  Constitution.  The  provision  had  a  wise  purpose  over 
and  above  the  saving  of  time  of  the  General  Assembly  wasted  in  special 
legislation.  It  is  common  knowledge  that  there  are  a  few  large  bond- 
buying  houses  in  the  Union  who  purchase  municipal  bonds  at  the  lowest 
available  figure,  and  resell  them  at  a  large  profit.  Their  local  agents  in 
this  State  can  readily  combine  by  agreeing  upon  a  price  among  them- 
selves below  par  (if  sales  below  par  are  not  prohibited  by  a  general 
act,  which  cannot  be  evaded  by  special  legislation),  and  bonds  bought  at 
a  low  figure  in  consequence  of  suppression  in  competition  of  the  bond 
buyers,  can  later  be  parceled  out  among  the  buyers.  The  effective  pro- 
tection of  the  general  act  of  1917,  which  forbids  the  sale  of  municipal 
bonds  below  par,  has  been  that  such  bonds,  which  have  the  advantage  of 
being  also  tax-free,  have  hitherto  sold  readily  at  par.  If  that  protection 
is  nullified  as  to  any  one  city,  it  may  be  removed  as  to  any  other  when- 
ever, with  or  without  the  cooperation  of  local  influences,  special  legisla- 
tion can  be  procured  exempting  such  municipality  from  the  control  of 
the  constitutional  provision  which  prohibits  local  legislation  in  such 
matters  by  requiring  general  laws. 

It  is  not  suggested  that  in  this  instance  there  has  been  any  combina- 
tion of  bond  buyers  or  any  ulterior  motive  on  the  part  of  any  one.  "We 
have  under  consideration  the  possibilities  of  abuse  that  will  be  opened 
up.  It  will  be  readily  seen  that  such  occasions  will  occur  if  the  consti- 
tutional provision  requiring  uniform  legislation  in  regulation  of  the 
finances  of  .municipalities  and  their  power  of  contracting  debts  is  not 
strictly  adhered  to.  It  is  true  that  just  at  present  there  is  a  financial 
stringency,  but  it  cannot  be  that  the  6  per  cent,  tax-free  bonds  of  a  grow- 
ing, prosperous,  wealthy  municipality  like  the  city  of  Goldsboro  can 
long  be  without  sale  at  par,  and  should  such  condition  occur,  the  Legisla- 
ture could  respond  by  a  general  act  giving  to  all  corporations  the  same 
power  to  sell  their  bonds  below  par. 
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It  would  be  invidious  to  allow  a  few  municipalities  to  sell  their  bonds 
below  par  while  forbidding  this  privilege  to  all  others.  If  the  situation 
is  such  that  Goldsboro  cannot  sell  its  bonds  at  par,  while  other  towns 
are  forbidden  to  sell  at  less  than  par,  doubtless  there  is  local  patriotism 
and  financial  ability  in  Goldsboro  that  will  tide  over  the  situation  until 
the  city  can  obtain  par  for  its  bonds  as  is  required  of  other  municipali- 
ties. We  know  that  Mecklenburg  County  has  recently  sold  $300,000  of 
its  bonds  at  108;  that  Nash  also  has  recently  sold  its  bonds  at  102; 
Randolph  County  and  the  thriving  town  of  Hickory  at  par  and  interest, 
and  "there  are  others." 

Should  there  be  a  permanent  depression  in  the  market  for  6  per  cent, 
tax-free  bonds  of  solvent  municipalities,  the  remedy  is  for  the  Legislature 
to  amend  the  general  statute  by  extending  the  power  to  sell  at  less  than 
par  to  all  municipalities.  But  to  permit  this  to  be  done  as  to  few  towns 
by  special  l^slation  tends  to  depress  the  market  for  all  municipal  bonds, 
and  gives  unlimited  opportunity  for  a  "rake-oflf"  whenever  influential 
combinations  can  manipulate  the  bonds  of  any  particular  towns.  It  was 
to  prevent  this  that  the  control  of  the  finances  of  the  municipalities  was 
placed  with  the  L^slature,  and  that  the  Constitution  requires  that  such 
legislation  shall  be  by  general  laws  and  uniform. 

Besides  the  reasons  above  given,  special  acts  allowing  certain  munici- 
palities to  sell  their  6  per  cent,  tax-free  bonds  below  par  are  unconstitu- 
tional for  another  reason.  We  have  a  usury  law,  C.  S.,  2306,  which 
imposes  a  penalty  for  exacting  a  greater  interest  than  6  per  cent.  The 
Bank  of  Statesville  procured  a  private  act  amending  its  charter,  ch.  64, 
Laws  1869-70,  which  authorized  it  "to  discount  notes  and  other  evidences 
of  debt,  and  to  lend  money  upon  such  terms  and  rate  of  interest  as  may 
be  agreed  upon,"  and  it  was  held  in  a  strong  opinion  by  Byrmm,  J.,  in 
Simonton  v.  Lanier,  71  ^N".  C,  503,  that  such  act  was  unconstitutional 
and  invalid,  so  far  as  it  could  be  construed  to  authorize  a  rate  of  interest 
in  excess  of  the  general  rate  of  6  per  cent,  because  it  was  in  violation  of 
the  time-honored  constitutional  provisions :  Art.  I,  sec.  7,  of  the  Consti- 
tution, which  declares  that  "]S"o  man  or  set  of  men  are  entitled  to  exclu- 
sive or  separate  emoluments,  privileges,  or  immunities,"  and  Art.  I, 
sec.  31,  "Perpetuities  and  monopolies  are  contrary  to  the  genius  of  a 
free  State,  and  ought  not  to  be  allowed."  Judge  Bynum,  after  quoting 
the  above  provisions  of  the  Constitution,  pertinently  asked:  "What 
public  service  has  this  bank  rendered  that  it  should  be  granted  the  excep- 
tional privilege"  that  it  should  be  exempted  from  the  usury  law?  and 
said :  "The  wisdom  and  foresight  of  our  ancestors  are  nowhere  more 
clearly  shown  than  in  providing  these  fundamental  saf^uards  against 
partial  and  class  legislation — the  insidious  and  overworking  foes  of  free 
and  equal  government."     This  decision  has  never  been  overruled  or 
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questioned,  and  its  wisdom  and  justice  has  commended  it  to  the  approval 
of  the  public  and  the  Court  as  is  shown  by  the  numerous  citations  thereto 
to  be  found  in  Anno.  Ed.,  which  we  need  not  therefore  take  the  space  to 
recapitulate. 

N"ot  only  is  this  special  legislation  authorizing  the  city  of^Goldsboro  to 
sell  its  bonds  below  par  in  violation  of  the  above  quoted  sections  of  the 
Constitution,  which  require  "Equal  right  to  all  and  special  privilege  to 
none,"  and  in  violation  of  the  amendment  passed  for  the  express  purpose 
of  requiring  uniform  legislation  as  to  all  municipalities,  and  in  violation 
of  the  general  acts  passed,  in  pursuance  thereof  by  the  Legislature  of 
1917,  but  it  is  a  serious  discrimination  against  other  towns  and  cities 
which  are  required  to  sell  their  bonds  "at  not  leds  than  par,"  and  tends 
to  depress  the  price  of  all  municipal  bonds  in  the  State  with  great  loss 
to  the  taxpayers,  and  giving  unlimited  opportunity  for  "rake-offs"  to 
powerful  combinations  of  capital  which  will  be  formed  to  depress  the 
price  of  such  bonds,  and  it  is  in  violation  of  our  usury  law,  and  will 
inevitably  force  the  repeal  of  that  statute,  which  for  so  long  a  time  has 
been  a  protection  to  our  people;  for  who  will  lend  money  to  a  farmer, 
merchant,  or  any  other  legitimate  business  at  6  per  cent  if  such  towns 
as  Goldsboro  are  allowed  to  sell  6  per  cent,  tax-free  bonds  at  4  to  6  per 
cent  below  par,  which  privilege  will  be  extended  to  other  cities  by  special 
act,  and  we  may  see  the  sale  price  of  municipal  bonds  brought  down  to 
a  far  lower  figure  still.  If  the  bonds  are  sold  at  94,  the  present  and 
future  citizens  of  Goldsboro  will  pay  for  years  to  come  $6  annually  as 
interest  for  every  $94  received  (which  is  considerably  more  than  6  per 
cent  on  $100),  besides  the  $6  initial  "rake-off"  to  the  buyers.  Other 
towns  will  get  similar  acts  in  derogation  to  the  Constitution.  Local 
financial  "rings"  will  be  formed  to  elect  boards  to  sell  'T>ond8  at  less  than 
par" — ^which  phrase  has  "depths  lower  still,"  as  is  held  in  lively  remem- 
brance by  those  who  can  recall  the  time  when  even  State  bonds  were 
hawked  at  30  and  less. 

For  these  reasons  I  earnestly  insist  that  this  special  act,  giving  this 
special  privilege  to  Goldsboro  to  sell  its  bonds  at  less  than  par,  is  in 
violation  of  the  constitutional  provision  enacted  to  prevent,  among  other 
things,  this  very  legislation,  and  opens  the  doors  wide  to  the  very 
"abuses"  which  the  amendment  to  require  uniform  legislation,  "by 
general  law,"  of  municipalities  was  framed  and  adopted  to  prevent. 

Bbown,  J.,  dissenting:  I  can  add  nothing  to  the  forcible  dissent  of 
the  Chief  Justice  in  this  case. 

With  perfect  deference  for  the  opinion  of  the  majority  of  my  brethren, 
I  feel  that  the  decision  of  the  Court  is  extremely  unfortunate,  and  at  one 
blow  strikes  down  one  of  the  most  valuable  amendments  ever  made  to 
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our  Constitution.  The  decision  is  destructive  to  the  eflforts  of  the 
General  Assembly  to  maintain  the  credit  of  the  cities  and  towns  of  the 
State  by  forbidding  the  sale  of  their  securities  below  par.  The  general 
municipal  act,  enacted  strictly  in  pursuance  of  the  Constitution,  presents 
a  wise  and  elaborate  scheme  for  the  government  of  cities  and  towns. 
It  is  intended  to  be  uniform,  and  to  govern  all  alike.  If  the  act  had  not 
been  destroyed  by  this  Court,  it  would  have  maintained  the  credit  of 
municipalities,  and  have  prevented  gross  abuses  in  disposing  of  their 
bonds. 

It  was  this  very  policy  that  restored  the  credit  of  North  Carolina  after 
the  Civil  War.  Art.  V,  sec.  4,  of  the  Constitution  provided  that  ''until 
the  bonds  of  the  State  shall  be  at  par  the  General  Assembly  shall  have 
no  power  to  contract  any  new  debt  or  pecuniary  obligation  in  behalf  of 
the  State,  except  to  supply  a  casual  deficit,"  etc.  It  is  well  known  that 
at  that  time  the  obligations  of  the  State  were  hawked  about  and  sold  for 
what  they  would  bring.  What  money  the  State  borrowed,  it  had  to  pay 
a  high  rate  of  interest  for.  Instead  of  yielding  to  existing  conditions, 
the  people  of  the  State  resolutely  forbade  the  sale  of  bonds  at  any  price 
less  than  par.  The  consequence  was  that  in  a  few  years  the  State  was 
able  to  dispose  of  its  bonds  without  sacrifice.  If  our  municipal  act  was 
upheld  by  this  Court,  and  the  plainly  expressed  will  of  the  people  obeyed, 
as  it  should  be,  the  credit  of  our  cities  and  towns  would  be  undoubtedly 
maintained,  and  their  securities  not  be  placed  at  the  mercy  of  a  lot  of 
bond  sharks. 

Municipal  securities  are  greatly  desired  by  the  rich  as  they  are  free 
from  Federal  income  tax  and  afford  an  absolutely  safe  investment.  A 
6  per  cent  bond  of  such  a  thriving  city  as  Goldsboro,  with  such  a  splendid 
population,  ought  not  to  be  allowed  to  be  sold  at  less  than  par.  It  is 
a  great  blow  to  the  credit  of  the  city,  and  if  this  decision  had  been 
otherwise  it  would  be  only  a  short  time  before  its  bonds  would  sell  at 
par.  The  record  of  the  sales  of  sound  municipal  bonds  in  New  York 
at  this  time  shows  that  such  securities  sell  on  a  6  per  cent  basis,  and  in 
some  instances  less.  It  is  better  that  Goldsboro  should  be  temporarily 
inconvenienced  than  that  the  policy  of  the  State  in  providing  a  uniform 
law  for  all  cities  and  towns  should  be  destroyed. 

The  fate  of  this  wise  and  valuable  amendment  of  1916  to  the  Constitu- 
tion reminds  me  of  the  epitaph  on  the  tombstone  of  a  small  child : 

"If  I  am  so  soon  done  for, 
What  was  I  begun  for?" 
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PEARL  ALLEN  v.  J.  N.  ALLEN. 
(Filed  1  December,  1920.) 

1.  ]>iYorc&— Bfandage—  Alimony —  "Subsistence"  —  Statutes—  Attorney's 

j^ees* 

Ch.  24,  Laws  of  1919,  amending  sec.  1567  of  the  Revisal,  in  reference 
to  alimony  or  support,  provides,  in  the  sound  discretion  of  the  court,  for 
an  order  for  the  necessary  "subsistence"  of  the  wife  pendente  lite,  and 
supersedes  the  allowance  for  alimony,  which  latter  included  an  allowance 
for  attorney's  fees,  and  under  the  amendment  an  allowance  for  attorney's 
fees  is  not  permissible. 

2.  DiYoree— Maniage-~**Subsistence** — Alimony — ^Defenses — Statutes. 

Under  the  provisions  of  ch.  24,  Laws  of  1919,  amending  sec.  1567  of  the 
Revisal,  it  is  immaterial  what  counter  charges  the  defendant  makes 
against  the  plaintiff,  his  wife,  in  her  application  for  her  necessary  "sub- 
sistence" pendente  lite,  for  if  he  has  separated  from  her,  he  must  support 
her  according  to  his  means  and  condition  in  life,  taking  into  consideration 
the  separate  estate  of  his  wife,  until  the  issue  has  been  submitted  to 
the  jury. 

Glabk,  C.  J.,  concurring  in  part;  Allen,  J.,  dissenting;  Walkeb,  J.,  con- 
curring in  the  dissenting  opinion. 

Appeal  by  defendant  from  order  of  Ray,  J.,  on  10  May,  1920,  from 
Rockingham. 

This  is  a  proceeding  commenced  under  ch.  24  of  the  Public  Laws  of 
1919,  amendatory  of  sec.  1567  of  the  Revisal,  for  the  purpose  of  securing 
to  the  plaintiflf  subsistence  for  herself  and  children,  together  with  counsel 
fees.  From  an  order  allowing  subsistence  and  counsel  fees,  made  by  his 
Honor,  Judge  Ray,  in  the  Superior  Court  of  Rockingham  County,  the 
defendant  appeals. 

J.  M.  Sharp  and  P,  W,  Glidewell  for  plaintiff, 
J.  C.  Brown  and  C.  0.  McMichael  for  defendant, 

Bbown,  J.  The  judge  made  an  allowance  to  the  plaintiflf  for  subsist- 
ence of  $200  on  1  April,  1920,  upon  due  notice.  N^o  exception  was  taken 
to  this  allowance,  and  it  was  paid  in  full  by  the  defendant.  The  case 
was  then  continued  for  further  hearing  until  11  May,  1920,  to  be  heard 
at  the  courthouse  in  Wentworth.  At  that  time  an  allowance  was  made 
to  the  plaintiflf  of  $75  for  herself  and  children,  together  with  $250 
attorneys'  fees  in  addition.  In  his  first  order  the  judge  finds  as  a  fact : 
"That  the  defendant  has  left  the  plaintiflf,  and  has  taken  from  her  with- 
out legal  process  the  four  older  children,  and  has  failed  and  refused  to 
support  the  said  plaintiflf,  and  has  refused  to  let  her  see  the  said  four 
children,  and  has  taken  under  claim  and  delivery  all  the  household  and 
30—180 
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kitchen  furniture  and  provisions,  and  has  locked  them  up ;  and  it  further 
appearing  to  the  court  that  the  baby,  two  years  old,  is  still  with  the 
plaintiff,  and  that  the  defendant  is  trying  to,  without  legal  process,  take 
that  child  from  the  plaintiff." 

Upon  this  finding  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
an  allowance  for  necessary  subsistence  pending  the  action  and  until  the 
issues  can  be  determined  by  a  jury.  In  our  judgment  it  is  immaterial 
what  counter  charges  the  defendant  makes  against  the  plaintiff.  K  he 
has  separated  from  her,  he  must  support  her  according  to  his  means  and 
condition  in  life,  taking  into  consideration  the  separate  estate  of  the 
wife,  until  the  issues  can  be  determined  by  a  jury.  The  sum  allowed 
for  subsistence  must  be  left  to  the  sound  discretion  of  the  Superior  Court 
judge,  and  there  is  no  evidence  of  an  abuse  of  such  discretion  in  this  case. 

The  act  of  1919  is  plainly  intended  to  supersede  the  statute  heretofore 
regulating  alimony  pendente  lite,  and  consequently  all  the  decisions 
bearing  thereon  are  of  no  value.  The  Legislature  has  carefully  avoided 
the  use  of  the  word  "alimony"  anywhere  in  the  statute.  Counsel  fees 
have  heretofore  been  allowed  as  comprehended  under  the  term  alimony 
because  they  were  necessary  in  order  to  enable  the  wife  to  prosecute  har 
action.  But  in  this  statute  the  word  subsistence  is  used  and  the  word 
alimony  omitted,  and  there  is  no  provision  whatever  that  we  can  find 
authorizing  the  allowance  of  counsel  fees  in  a  proceeding  brought  under 
the  statute. 

We  are  of  opinion  that  the  order  allowing  subsistence  should  be 
affirmed,  and  that  the  order  allowing  counsel  fees  should  be  reversed. 

Modified  and  affirmed. 

t 

Clabk,  C.  J.,  concurring  in  part :  There  are  but  two  assignments  of 
error.  The  first  is  that  the  court  allowed  alimony  pendente  lite  in  a 
proceeding  under  Rev.,  1567,  authorizing  "actions  for  alimony  without 
divorce."  There  had  been  decisions  of  this  Court  that  alimony  pendente 
lite  was  not  authorized  in  actions  brought  under  that  section,  but  was 
allowable  only  in  actions  brought  under  Rev.,  1666,  in  actions  for 
divorce.  But  to  cure  this  defect,  ch.  24,  Laws  1919,  expressly  provides 
that  in  actions  like  this  under  Rev.,  1567  for  "alimony  without  divorce^" 
alimony  pendente  lite  could  be  allowed  in  the  discretion  of  the  court 
This  chapter  must  have  escaped  the  attention  of  the  appellant's  counsel. 

The  only  other  assignment  of  error  is  that  the  judge  "signed  the  order*' 
for  which  no  grounds  are  given,  neither  in  the  exception  itself  nor  in  the 
assignment  of  error,  and  therefore  it  is  invalid. 

There  is  an  exception  urged,  however,  that  the  judge  did  not  find  the 
facts  upon  which  he  based  his  order.  The  fact  of  abandonment  is, 
however,  expressly  found,  and  that  of  marriage  is  admitted,  which  are 
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the  two  facts  required  to  be  found  as  the  basis  for  an  allowance  pendente 
lite  under  Rev.,  1566.  Skittletharpe  v.  Skittletharpe,  130  N.  C,  72,  and 
Bidwdl  V.  Bidnvell,  139  N".  C,  402.  •  Besides,  under  the  language  in 
Rev.,  1567,  the  judge  is  not  required  to  "find  the  facts"  as  he  is  required 
to  do  under  proceedings  in  1566  by  the  language  thereof. 

The  recriminatory  allegations  in  the  answer  are  not  to  be  considered 
in  a  motion  of  alimony  pendente  lite  when  there  has  been  a  marriage 
and  abandonment,  as  is  well  stated  by  Hoke,  J.,  in  Medlin  v.  Medlin, 
175  N*.  C,  530;  Skittletharpe  v,  Skittletharpe,  and  Bidwdl  v.  BidweiU, 
supra. 

Up  to  ch.  53,  Laws  1852,  alimony  pendente  lite  was  not  allowed  in 
actions  for  divorce,  Earp  v,  Earp,  54  N.  C,  119.  But  the  humanity  of 
that  day  revolted  at  this  injustice,  and  authorized  such  an  allowance,  in 
the  discretion  of  the  court. 

The  Laws  1872,  ch.  193,  authorized  the  wife  to  sue  for  alimony,  with- 
out asking  for  divorce.  Cram  v.  Cram,  116  N.  C,  288.  It  was  subse- 
quently ascertained  that  this  latter  act  inadvertently  failed  to  authorize 
the  allowance  of  alimony  pendente  lite  in  that  proceeding,  and  this  defect 
was  cured  by  the  enactment  of  ch.  24,  Laws  1919. 

The  above  is  the  history  of  "alimony  pendente  lite''  in  this  State. 
But  it  must  be  noted  that  "counsel  fees  and  suit  money''  were  allowed 
as  costs  before,  and  are  not  derived  from  the  allowance  of  alimony,  which 
word  comes  from  the  Latin  alimentum,  and  means  simply  an  allowance 
for  subsistence,  and  is  statutory. 

Counsel  fees  and  suit  money  have  been  allowed  from  time  immemorial, 
and  do  not  come  under  any  provision  for  alimony,  19  C.  J.,  226,  227,  and 
notes ;  and  the  power  to  make  such  allowance  exists  irrespective  of  statu- 
tory authority.  19  C.  J.,  228;  21  Cyc,  1604,  and  cases  there  cited. 
Such  an  allowance  rests  upon  the  principle  that  in  every  action  between 
the  husband  and  wife,  the  husband  is  liable  for  "costs"  in  any  event,  and 
the  wife  is  allowed  counsel  fees  and  suit  money  for  costs  "to  enable  her 
to  bring  her  case  in  court,"  without  which  the  right  to  bring  an  action 
against  her  husband  would  be  illusory  and  a  mockery.  1  R.  C.  L.,  909- 
912.  The  amount  of  such  allowance  has  always  rested  in  the  discretion 
of  the  court,  and  cannot  be  reviewed  'Sinless  there  is  clearly  an  abuse  of 
discretion."  The  amount  of  alimony  is  also  discretionary  with  the  trial 
judge  unless  there  is  a  gross  abuse  of  discretion.  The  whole  subject  is 
reviewed,  with  the  citations  of  our  authorities,  in  Moore  v.  Moore,  130 
N*.  C,  333,  also  see  citations  to  that  case  in  Anno.  Ed.,  and  Jones  v. 
Jones,  173  N*.  C,  285,  and  cases  there  cited. 

A  wife,  engaged  in  household  duties,  bearing  and  rearing  children,  and 
being  often  the  cook  for  the  family  also,  receives  no  wages  and  has  no 
opportunity  for  gainful  occupation,  and  hence  it  is  elemental  justice 
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that  she  be  allowed  a  reasonable  sum  for  counsel  fees  and  court  costs  to 
enable  her  "to  present  her  side  in  court,"  which  has  always  been  allowed 
by  the  courts,  and  also  the  statute  now  provides  alimony  pendente  lUe 
when  she  has  not  sufficieat  property  of  her  own  so  that  she  may  not 
starve  while  having  the  merits  of  her  alleged  wrongs  investigated  by  a 
judge  and  jury. 

Especially  should  she  be  so  allowed,  when,  as  the  judge  found  as  facts 
in  this  case,  the  husband  has  stripped  her  of  a  home,  locked  up  the 
provisions,  household  and  kitchen  furniture,  and  by  his  recriminatory 
charges  seeks  to  blast  the  character  utterly  of  the  mother  of  his  six 
children.  Whether  his  charges  are  true  or  not,  only  a  jury  can  decide, 
and  she  should  have  a  "square  deal"  to  defend  herself  by  an  allowance 
for  counsel  fees  and  subsistence  till  the  facts  are  determined.  This  is 
what  the  acts  of  1852  and  1919,  supra,  now  C.  S.,  1666,  1667,  provide. 

Allen,  J.,  dissenting:  This  is  an  action  by  the  wife  against  the 
husband  for  support  without  divorce,  brought  under  sec.  1567  of  the 
Revisal,  as  amended  by  ch.  24  of  the  Laws  of  1919. 

After  the  action  was  commenced  the  plaintiflf  moved  upon  notice  for 
an  order  for  support  and  counsel  fees,  which  motion  was  supported  by 
the  affidavit  of  the  plaintiflf  alleging  various  acts  of  cruelty  and  mis- 
treatment, failure  of  support  by  die  defendant,  and  abandonment. 

At  the  time  when  the  motion  was  returnable  the  defendant  was  not 
able  to  be  present,  and  upon  request  the  motion  was  continued  to  a  future 
date,  the  judge  requiring  the  defendant  to  pay  $200  to  the  plaintiff, 
which  was  done,  and  in  this  order  there  are  certain  recitals  which  will 
be  hereafter  referred  to. 

.  Afterwards  the  husband  appeared  and  filed  an  affidavit  in  which  he 
denied  all  of  the  material  allegations  in  the  affidavit  of  the  plaintiff,  and 
particularly  that  he  had  separated  himself  from  his  wife,  and  on  the 
contrary  alleged  that  she  had  abandoned  her  home. 

He  also  alleged  that  the  plaintiff  had  been  cruel  and  abusive  in  her 
treatment  of  him,  that  she  had  refused  to  attend  to  the  duties  of  the 
home  and  that  she  was  guilty  of  acts  of  infidelity.  He  also  introduced 
supporting  affidavits  from  a  number  of  citizens  showing  that  he  had  been 
kind  and  considerate,  that  he  was  a  man  of  good  character,  and  that  the 
plaintiff  was  a  woman  of  bad  character,  that  he  had  provided  for  his 
wife  and  children,  and  that  she  had  abandoned  him. 

There  were  also  six  affidavits  supporting  the  charge  of  infidelity. 

The  plaintiff  introduced  five  affidavits  as  to  her  good  character,  but 
all  of  them  except  one  referred  to  her  character  when  she  was  a  young 
woman. 

Upon  the*  hearing  his  Honot*  made  the  following  order : 
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"This  cause  coming  on  to  be  heard  before  his  Honor,  J.  Bis  Ray,  judge 
presiding,  11th  Judicial  District,  and  being  heard  upon  all^ations  of 
the  complaint,  answer,  and  affidavits,  and  after  argument  of  counsel  the 
court  finds  as  a  fact  that  upon  the  allegations  of  the  complaint,  and  the 
proof  the  plaintiff  would  be  entitled  to  a  divorce  from  bed  and  board,  and 
is  entitled  to  alimoryy  pendente  Hie  and  attorney's  fees;  it  is  therefore 
ordered  that  the  defendant  secure  to  the  plaintiff  $75  as  alimony  until 
further  order  of  the  court,  and  $250  attorney's  fees,  in  addition  to  the 
alimony  herein  allowed.     This  17  May,  1920.  J.  Bis  Ray, 

Jvdge  Presiding." 

The  defendant  excepted  and  appealed. 

In  actions  for  divorce  from  the  bonds  of  matrimony  or  from  bed  and 
board,  if  the  wife  "shall  set  forth  in  her  complaint  such  facts,  which 
upon  application  for  alimony  shall  be  found  by  the  judge  to  be  true  and 
to  entitle  her  to  the  relief  demanded  in  the  complaint,  and  it  shall  appear 
to  the  judge  of  such  court,  either  in  or  out  of  term,  by  the  affidavit  of 
the  complaint,  or  other  proof,  that  she  has  not  sufficient  means  whereof 
to  subsist  during  the  prosecution  of  the  suit,  and  to  defray  the  necessary 
and  proper  expenses  thereof,  the  judge  may  order  the  husband  to  pay 
her  such  alimony  during  the  pendency  of  the  suit  as  shall  appeal*  to  him 
just  and  proper,  having  regard  to  the  circumstances  of  the  parties.'' 
Rev..  1566. 

"The  judge  must  find  the  essential  and  issuable  facts,  and  set  them 
out  in  detail  so  that  his  court  can  determine  from  the  facts  as  found 
whether  the  order  for  alimony  can  be  upheld  as  the  correct  legal  con- 
clusion. .  .  .  These  findings,  and  the  order  predicated  thereon,  are 
not  finally  .conclusive  on  the  parties  nor  receivable  in  evidence  on.  the 
trial  of  the  issues  before  the  jury,  unless  modified  on  further  notice  and 
hearing,  they  are  conclusive  for  the  purposes  of  the  motion,  and  operat- 
ing as  they  do  presently  to  deprive  a  defendant  of  his  property,  they 
should  be  decided  and  set  out  in  conclusive  form  and  in  such  detail  that 
the  appellate  court,  as  stated,  may  be  able  to  determine  whether  they 
justify  the  order  made."    Easeley  v,  Easeley,  173  N".  C,  531. 

It  was  held  in  the  Easeley  case  that  a  finding  by  the  judge  that  the 
"plaintiff  had  made  out  a  prima  facie  case  on  the  issue  of  abandonment" 
was  insufficient  to  support  an  order  for  alimony,  and  that  the  judge 
must  "find  and  set  out  the  relevant  facts."  The  finding  in  this  case  that 
*Sipon  the  allegations  of  the  complaint  and  the  proof  the  plaintiff  would 
be  entitled  to  a  divorce  from  bed  and  board"  is  not  more  specific  than 
the  one  condemned  in  the  Ecbseley  ccbse. 

If,  however,  the  action  was  for  support  alone,  and  not  for  divorce 
(Rev.,  1567),  which  is  the  action  now  before  us,  no  order  for  alimony 
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pendente  lite  could  be  made  prior  to  ch.  24,  Laws  of  1919.     Hodges  v. 
Hodges,  82  KT.  C,  122,  approved  in  Crews  v.  Crews,  175  N.  C,  171. 

In  the  latter  action  the  only  issuable  facts  were:  "(1)  As  to  whether 
the  marriage  relation  existed  at  the  time  of  the  institution  of  the  pro- 
ceeding; (2)  whether  the  husband  separated  himself  from  his  wife,"  and 
the  reasons  and  excuses  of  the  husband  for  the  separation  were  irrelevant, 
the  Court  holding  that  the  husband  could  not  defeat  the  action  for  sup- 
port by  proof  of  the  infidelity  of  the  wife,  but  must  wait  and  seek  hifl 
remedy  in  an  action  for  divorce,  when,  if  successful,  he  would  be  relieved 
of  the  order  for  support,  which  was  not  final. 

If  the  marriage  and  separation  of  the  husband  were  admitted,  the 
judge  made  the  order  for  support  after  hearing  both  parties,  but  if  either 
was  denied,  no  order  could  be  made  until  the  controverted  fact  was 
settled  by  a  jury.  These  principles  are  discussed  and  settled  in  Shittle- 
tharpe  v.  Skittletharpe,  130  N".  C,  72;  Hooper  v.  Hooper,  164  IT.  C,  2; 
Crews  V.  Crews,  175  K  C,  171. 

In  1919  (ch.  24,  Laws  1919)  the  statute  permitting  actions  for  support 
without  divorce  was  changed  very  materially  by  substituting  the  follow- 
ing for  sec.  1567  of  the  Revisal : 

"If  any  husband  shall  separate  himself  from  his  wife  and  fail  to  pro- 
vide her  and  the  children  of  the  marriage  with  the  necessary  subsistence 
according  to  his  means  and  condition  in  life,  or  if  he  shall  be  a  drunkard 
or  spendthrift,  or  be  guilty  of  any  misconduct  or  acts  that  would  be  or 
constitute  cause  for  divorce,  either  absolute  or  from  bed  and  board,  the 
wife  may  institute  an  action  in  the  Superior  Court  of  the  county  in 
which  the  cause  of  action  arose  to  have  a  reasonable  subsistence  allotted 
and  paid  or  secured  to  her  from  the  estate  or  earnings  of  her  husband. 
Pending  the  trial  and  final  determination  of  the  issues  involved  in  such 
action,  and  also  after  they  are  determined,  if  finally  determined,  in  favor 
of  the  wife,  such  wife  may  make  application  to  the  resident  judge  of 
the  Superior  Court,  or  the  judge  holding  the  Superior  Court  of  the 
district  in  which  the  action  was  brought,  for  an  allowance  for  such 
subsistence,  and  it  shall  be  lawful  for  such  judge  to  cause  the  husband 
to  secure  so  much  of  his  estate,  or  to  pay  so  much  of  his  earnings,  or 
both,  as  may  be  proper,  according  to  his  condition  and  circumstances, 
for  the  benefit  of  his  said  wife  and  the  children  of  the  marriage,  having 
regard  also  to  the  saparate  estate  of  the  wife:  Provided,  that  no  order 
for  such  allowance  shall  be  made  unless  the  husband  shall  have  had  fiv© 
days  notice  thereof.  Such  application  may  be  heard  in  or  out  of  term, 
orally  or  upon  affidavit,  or  either  or  both."  (Certain  parts  not  material 
omitted.) 

The  statute  does  not  change  the  issuable  facts  in  actions  for  support, 
nor  does  it  affect  the  principle  that  these  must  be  passed  on  by  a  jury 
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before  a  judgment  can  be  rendered,  but  it  does  permit  the  judge  to  make 
an  order  for  subsistence  of  the  wife  and  children  during  the  pendency 
of  the  action,  thus  conforming  the  procedure  to  applications  for  alimony 
pendente  lite  in  actions  for  divorce,  and,  as  on  such  applications,  the  ma- 
terial facts  of  marriage  and  separation  by  the  husband  must  be  found  by 
the  judge  as  a  basis  for  his  order,  which  findings  are  not  conclusive  on 
the  parties  nor  receivable  in  evidence  on  the  trial  of  the  issues  before 
the  jury. 

There  is,  however,  a  marked  difference  in  the  order,  which  may  be 
made  in  actions  for  divorce,  and  in  those  for  support. 

In  the  first,  when  the  wife  makes  it  appear  "that  she  has  not  sufficient 
means  whereon  to  subsist  during  the  prosecution  of  the  suit,  and  to 
defray  the  necessary  and  proper  expenses  thereof  the  judge  may  order 
the  husband  to  pay  her  such  alimony  during  the  pendency  of  the  suit," 
etc.,  and  such  alimony  includes  counsel  fees,  but  in  the  second  under  the 
act  of  1919,  the  application  is  for  an  allowance  for  subsistence  alone, 
without  reference  to  the  expenses  of  suit,  alimony  is  not  mentioned,  and 
the  order  is  for  subsistence  for  the  benefit  of  the  wife  and  children. 

When  the  act  of  1919  was  adopted,  the  General  Assembly  knew  that  in 
actions  for  divorce  the  wife  must  show  that  she  did  not  have  sufficient 
means  to  defray  the  expenses  of  suit,  and  that  authority  to  order  alimony 
included  counsel  fees.  It  was  also  known  that  in  actions  for  support 
no  order  for  subsistence  or  counsel  fees  could  be  made  pendente  lite,  and, 
with  a  knowledge  of  these  facts,  having  restricted  the  amendatory  act 
to  subsistence,  we  cannot  extend  its  meaning  to  include  the  fees  of  an 
attorney,  when  the  General  Assembly  has  declined  to  do  so. 

Applying  these  principles,  the  order  appealed  from  should,  I  think, 
be  set  aside,  because  it  allows  attorney's  fees  in  an  action  for  support, 
which  is  without  authority  of  law,  and  there  is  no  finding  of  fact, 
although  the  answer  of  the  defendant  denies  that  he  has  separated  from 
the  plaintiff,  and,  on  the  contrary,  alleges  that  the  plaintiff  has  will- 
fully abandoned  him,  which,  if  true,  would  not  come  within  the  meaning 
of  the  statute,  which  allows  an  order  to  be  made  if  the  husband  "shall 
separate  himself  from  his  wife." 

It  is  true  it  is  recited  in  a  prior  order  that  the  defendant  had  left  the 
plaintiff,  which  might  be  sufficient,  but  the  order  from  which  the  appeal 
L*  taken  does  not  purport  to  be  based  on  that  order,  which  was  made 
before  the  answer  was  filed  and  before  the  defendant  had  been  heard  on 
a  motion  for  a  continuance,  "without  prejudice  to  the  rights  of  either 
party  upon  the  final  hearing,"  and  the  recitals  were  for  the  purposes 
of  the  former  order  and  should  have  no  bearing  on  this  appeal. 
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As  I  understand  the  record,  the  material  fact  that  the  defendant  has 
separated  himself  from  his  wife,  which  means  more  than  living  apart, 
has  not  been  made,  and  without  such  finding  no  order  for  support  or 
counsel  fees  should  be  sustained. 

Walker,  J.,  concurs  in  this  result. 


M.  T.  CHILTON  v.  PATSY  SMITH  and  JOHN  R.  SMITH. 

(Filed  1  December,  1020.) 

1.  Trusts — ^Parol — ^Deeds  and  ConYeyancefl — Statute  of  Frauda. 

A  parol  trust  cannot  be  established  between  the  parties  in  favor  of  the 
grantor  in  a  deed  conveying  an  absolute  fee-simple  title  to  lands,  nor  can 
such  deed  be  converted  into  a  mortgage  without  allegation  and  proof  that 
a  clause  of  defeasance  or  redemption  was  omitted  therefrom  by  reason  of 
ignorance,  mistake,  fraud,  or  undue  influence.    0.  S.,  938. 

2.  Mortgages  —  Deeds  and  Conveyances  —  Conveyance  to  Mortgagee  — 

Fraud — Presumptions — ^Burden  of  Proof. 

The  principle  establishing  a  prima  fade  case  of  undue  influence,  and 
placing  the  burden  of  proof  on  the  mortgagee  to  disprove  it  when  the 
mortgagor  has  conveyed  the  mortgaged  lands  to  him  in  fee  simple  in  pay- 
ment of  the  debt,  does  not  apply  because  the  mortgagee,  the  plaintiff  in  his 
action  to  recover  possession,  happens  to  be  the  president  of  a  b^^  which 
holds  a  number  of  the  defendant's  notes  secured  by  mortgage  on  his  land, 
with  the  plaintiff  as  endorser,  in  the  absence  of  any  control  or  coercion 
on  his  part,  and  defendant  has  placed  his  defense  upon  a  separate  and 
distinct  ground. 

Walker,  J.,  concurring  in  result. 

Appeal  by  defendants  from  McElroy,  J.,  at  April  Term,  1920,  of 
Stokes. 

This  was  an  action  of  ejectment,  tried  at  the  Spring  Term,  1920,  of 
Stokes,  before  McElroy,  J.,  and  a  jury.  The  action  was  brought 
against  Patsy  Smith  and  Susan  Smith,  who  answered  alleging  that  they 
were  holding  the  land  in  controversy  under  and  as  tenants  of  John  R 
Smith,  who  came  in  and  being  made  party  defendant,  filed  his  answer 
alleging  that  at  the  time  he  executed  his  deed  to  the  plaintiff  there  was 
a  parol  agreement  between  them  that  the  plaintiff  would  reconvey  the 
land  described  in  said  deed,  upon  repayment  to  him  by  the  defendant, 
out  of  the  rents  and  profits  of  the  land,  all  of  the  money  paid  by  the 
plaintiff  for  the  benefit  of  the  said  John  R.  Smith.  He  was  allowed  to 
amend  his  answer  by  inserting  the  following  paragraph: 
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"9%.  The  said  plaintiflf  pretended  to  be  the  friend  of  the  defendant 
for  the  piirpose  and  with  the  intent  of  procuring  the  legal  title  to  the 
land  above  mentioned,  intending  to  defraud  the  defendant  out  of  the 
l^al  title  to  the  same;  that  the  defendant  relied  upon  the  statement  of 
the  plaintiflf  that  he  would  reconvey  the  land  to  the  defendant,  and  would 
hold  the  same  as  security  for  money  advanced  by  the  plaintiflf  to  this 
defendant,  and  relying  upon  such  statements  and  assurances,  the  defend- 
ant was  misled,  deceived,  and  induced  to  sign  the  deed  above  mentioned ; 
that  the  plaintiflf  stated  to  this  defendant  that  if  he  would  execute  the 
deed  to  him  (the  plaintiflf)  he  would  hold  the  same  as  security  and 
reconvey  the  same  to  the  defendant  at  a  later  date  when  the  defendant 
should  repay  him  the  money  so  advanced,  but  did  not  intend  to  do  so, 
and  at  the  time  the  plaintiflf  made  such  statements  he  knew  they  were 
false,  and  made  them  for  the  purpose  of  cheating  and  deceiving  the 
defendant  out  of  the  land.  And  the  defendant,  relying  thereon,  was 
induced  thereby  to  execute  said  deed,  and  was  thereby  defrauded  out 
of  his  land." 

The  plaintiflf,  replying  to  said  paragraph  9^2?  averred  that  it  was 
''untrue,  and  expressly  denied  the  same." 

The  jury  responded  to  the  issues  submitted  as  follows:  (1)  Was  the 
deed  of  31  July,  1915,  executed  by  John  R.  Smith  and  wife  to  M.  T. 
Chilton,  intended  as  a  mortgage,  and  if  so,  was  the  redemption  clause 
omitted  from  said  deed  by  reason  of  the  fraud  of  the  grantee?  Answer: 
*^o."  (6)  Are  the  defendants  in  the  wrongful  and  unlawful  possession 
of  said  land,  as  alleged  in  the  complaint?-  Answer:  'TTes."  (6)  What 
damage,  if  any,  is  the  plaintiflf  entitled  to  recover?  Answer:  "1  per 
month  from  23  April,  1916." 

These  findings  made  it  unnecessary  to  answer  the  other  issues  sub- 
mitted. Judgment  upon  the  verdict  in  favor  of  the  plaintiflf.  Appeal 
by  defendant. 

McMichael,  Johnson  &  Hackler  for  plaintiff. 

Jones  &  Clements  and  Holton  &  Holton  for  defendant, 

Clabk,  C.  J.  The  defendant,  John  R.  Smith,*  did  not  allege  in  his 
answer  that  his  deed  to  the  plaintiflf  was  intended  as  a  mortgage,  nor  did 
he  allege,  or  oflfer  proof,  that  the  clause  of  defeasance  or  redemption 
was  omitted  therefrom  by  reason  of  ignorance,  mistake,  fraud,  or  undue 
influence  or  advantage,  but  admits  that  it  was  a  deed  absolute  upon  its 
face ;  that  he  knew  it  was  such,  and  was  intended  to  be  so  drawn ;  that  it 
was  mailed  to  him  by  the  plaintiflf,  who  was  12  miles  away,  and  was 
signed  and  acknowledged  by  him,  with  full  knowledge  of  its  contents  in 
the  absence  of  the  plaintiflf,  and  was  then  delivered  by  him  to  the 
plaintiflf. 
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The  defendant  having  failed  to  all^e  and  offer  proof  that  the  clause 
of  defeasance  or  redemption  was  omitted  from  the  deed  by  reason  of 
ignorance,  mistake,  fraud,  or  undue  influence,  the  evidence  tendered  by 
him  to  show  an  oral  agreement  by  the  plaintiff  to  reconvey,  or  that  he 
made  the  deed  relying  on  such  promise,  which  the  defendant  did  not 
intend  to  keep,  was  incompetent,  and  was  properly  excluded.  Sowdl 
V.  Barrett,  45  N".  C,  50 ;  Brown  v.  Carson,  ib,,  272 ;  Campbell  v.  Camp- 
bell, 55  N".  C,  364;  Briant  v.  Corpening,  62  N.  C,  325;  Bonham  v. 
Craig,  80  N".  C,  224;  Egerton  v,  Jones,  102  K  C,  278;  N orris  v, 
McLam,  104  N".  C,  159;  Sprague  v.  Bond,  115  N.  C,  530;  Newton  v. 
Clark,  174  N".  C,  393 ;  Williamson  v,  Rahon,  177  K  C,  302 ;  Newbem 
V.  Newbem,  178  N".  C,  3. 

In  Oaylord  v,  Gaylord,  150  N".  C,  227,  it  was  held  that  a  parol  trust 
cannot  be  established  between  the  parties  in  favor  of  the  grantor  in  a 
deed,  when  the  effect  will  be  to  contradict  or  change  by  a  contempo- 
raneous oral  agreement  the  written  contract  clearly  and  fully  expressed. 
This  is  a  well  considered  case  in  which  the  subject  was  elaborately  dis- 
cussed, and  which  has  been  repeatedly  recited  as  authority — see  citations 
in  the  Anno.  Ed.  And  it  has  been  followed  since  that  volume  has  been 
annotated  in  Newton  v,  Clark,  174  ^N".  C,  394,  citing  numerous  cases; 
and  Williamson  v,  Rabon,  supra,  and  Newbem  v,  Newbem,  supra, 
where  the  subject  was  again  discussed. 

To  permit  the  terms  of  a  solemn  conveyance,  absolute  on  its  face,  to 
be  contradicted  by  a  contemporaneous  parol  agreement  would  be  in  the 
teeth  of  the  letter  and  the  intent  of  the  statute  of  frauds.     C.  S.,  988. 

In  Fuller  v,  Jenkins,  130  N".  C,  554,  it  was  held  that  '^Where  it  was 
agreed  between  the  grantor  and  the  grantee  at  the  time  the  deed  was 
delivered  that  it  should  operate  as  a  mortgage,  the  grantor  is  entitled 
to  have  the  deed  declared  a  mortgage  by  reason  of  such  agreement, 
although  the  redemption  clause  was  not  omitted  by  reason  of  ignorance, 
mistake,  fraud,  or  undue  advantage."  But  this  case  seemingly  stands 
alone,  and  in  Williamson  v.  Rabon,  177  N".  C,  306,  it  was  fuUy  consid- 
ered and  expressly  overruled. 

If  a  mortgagor  conveys  to  the  mortgagee  the  mortgaged  property,  the 
conveyance  is  prima  facie  made  under  undue  influence,  because  the 
mortgagor  is  in  chains  and  the  burden  is  on  the  mortgagee  to  prove  the 
contrary.  But  that  is  not  the  case  here,  though  there  was  a  mortgage 
for  $1,000  given  by  the  defendant  to  secure  a  debt  to  which  the  plaintiff 
was  his  surety  and  John  R.  Smith  was  debtor  to  a  bank,  of  which  the 
plaintiff  was  president,  for  money  borrowed.  It  is  not  allied  or  shown 
that  any  confidential  relation  existed,  which  placed  the  defendant  under 
the  control  or  undue  influence  of  the  plaintiff.     The  defendant's  case 
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refits  solely  upon  an  alleged  contemporaneous  oral  agreement  in  conflict 
"with  the  terms  of  the  conveyance. 

In  view  of  the  uniform  decisions  of  this  Court,  and  the  elaborate  dis- 
cussion of  the  principles  now  presented  by  the  defendant  in  Oaylord  v, 
Gaylord,  150  K  C,  222,  and  Williamson  v.  Rahon,  177  K  C,  304,  we 
could  add  nothing  that  would  justify  our  restatement  of  the  principles 
80  clearly  laid  down  in  those  and  other  cases  above  cited. 

No  error. 

Walkeb,  J.,  concurs  in  result  only.  ^  /    T    '  - »       i 
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]|{AMIE  W.  GOODS  and  Heb  Husband,  GEORGE  GOODE,  v.  AGNES  GOOD® 
HEARNB  AND  Heb  Husband,  WESLEY  HEARNE,  et  al. 

(Filed  1  December,  1920.) 

1.  Wills — ^Interpretation — ^Intent. 

A  will  should  be  interpreted  from  the  language  ta  the  Instrument  as  a 
whole,  to  ascertain  and  enforce  the  intention  of  the  testator,  when  not  in 
violation  of  law ;  and  1q  determining  upon  this  intent  each  and  every  part 
thereof  will  be  given  significance,  and  apparent  inconsistencies  wUl  be 
harmonized  when  it  can  reasonably  be  done  by  fair  and  reasonable  inter- 
pretation, giving  its  language  its  natural  and  customary  meaning  unless 
it  clearly  appears  that  some  other  permissible  meaning  is  intended. 

2.  Same— Ambigpoity— -Estates— Defeasible  Fee     Early  Vesting  of  Estates. 

Where  a  defeasible  fee  in  an  estate  is  devised,  and  no  definite  time  fixed 
for  it  to  become  absolute,  the  time  of  the  testator's  death  will  be  adopted 
in  the  interpretation  of  the  testator's  intent  as  expressed  in  the  will^ 
unless  it  appears  from  the  terms  thereof  that  some  intervening  time  is 
indicated  between  such  death  and  that  of  the  first  taker;  and  in  case  of 
ambiguity,  the  courts  are  inclined  to  regard  the  first  taker  as  the  primary 
object  of  the  testator's  bounty,  and  wiU  lean  to  the  laterpretation  that 
tends  to  promote  the  early  vesting  of  estates. 

8.  Same-— Statutes. 

A  devise  in  fee  simple  to  the  testator's  two  named  children  and  her 
daughter-in-law  of  all  of  "my  real  estate,"  equally,  and  to  the  children  of 
the  daughter-in-law  by  her  husband,  the  testator's  son,  the  share  of  their 
mother's  estate  "in  the  event  of  her  death";  and  in  a  subsequent  item 
a  provision  that  the  remainder  of  all  other  property,  real  and  personal, 
shall  be  equally  divided  between  these  beneficiaries,  and  if  the  children 
of  testator's  daughter-in-law  survive  their  mother,  "they  shall  inherit  her 
share  of  my  property  as  provided  in"  the  preceding  item:  Held,  it  was 
the  intent  of  the  testator  that  the  estate  devised  to  the  daughter-la-law 
should  vest  in  her  if  living  at  the  time  of  the  death  of  testator,  under 
the  first  item  of  the  wiU,  which  is  further  shown  by  the  expressions  in 
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the  later  clause,  indicating  that  the  grandchildren  should  inherit  directly 
from  the  testator  in  the  event  their  mother  should  predecease  her.  Rev., 
1581. 

Civil  action,  heard  on  the  pleadings  and  the  admissions  contained 
therein  before  Bryson,  /.,  at  October  Term,  1920,  of  Mecklenburg. 

From  the  pertinent  facts  so  presented  it  appears  that  J.  M.  Gk)ode 
died  in  Mecklenburg  County  on  10  December,  1918,  having  duly  executed 
his  last  will  and  testament,  disposing  of  his  realty,  a  valuable  house  and 
lot  in  the  city  of  Charlotte,  and  also  his  personal  estate,  and  leaving  him 
surviving  three  children,  to  wit,  G^rge  (Joode,  intermarried  with  Mamie 
W.  Goode,  coplaintiflf,  and  Agnes  Groode  Heame,  wife  of  Wesley  Heame, 
and  Mamie  G.  Morris,  parties  defendant.  That  Mamie  W.  Qt)ode,  a 
devisee  under  said  will,  and  her  husband,  George,  as  coplaintiff,  have 
instituted  the  present  action  against  Agnes  Heame  and  her  husband^ 
Mamie  G.  Morris,  and  four  minors,  Evelyn  Clarke  Goode,  and  the  chil- 
dren of  George  and  M.  W.  Goode,  duly  represented  by  guardian  dd  litem, 
alleging  that  these  minors,  without  just  right,  are  claiming  a  proprietary 
interest  under  said  will  which  constitutes  a  cloud  on  the  title  and  inters 
of  plaintiflf,  Mamie  W.  Goode,  as  owner  of  one-third  of  the  realty  devised 
in  item  two  of  said  will.  The  complaint  also  contains  proper  and 
adequate  averment  looking  to  a  sale  of  said  land  for  division  among  the 
true  owners. 

The  court  below  being  of  opinion  that  the  plaintiff,  Mamie  W.  Goode, 
was  the  owner  of  one-third  interest  in  the  realty,  the  subject  of  this 
litigation,  and  that  the  minor  defendants  had  no  interest  therein,  entered 
judgment  against  said  minors;  and  further,  that  the  property  be  sold 
at  the  end  of  two  years  according  to  the  closing  paragraph  of  the  wilL 
The  guardian  ad  litem  excepted  and  appealed  from  the  judgment  against 
the  infants,  there  being  no  objection  as  to  the  method  and  time  of  sale. 

E.  R,  Preston  and  Frank  H.  Kennedy  for  plaintiffs. 

Clarkson,  Taliaferro  &  Clarkson  for  guardian  ad  litem  of  minor 
defendants  et  dl. 

Pharr,  Bell  &  Sparrow  for  defendants  Agnes  Ooode  Heame  and 
Mamie  0,  Morris. 

Hoke,  J.  The  will  of  J.  M.  Goode,  upon  which  the  rights  of  these 
parties  depend,  has  been  duly  proven  and  recorded,  and  is  in  terms  as 
follows : 

"Know  all  men  by  these  presents,  that  I,  J.  M.  Goode,  being  of  sound 
mind  and  memory,  but  realizing  the  uncertainty  of  life  and  the  certainty 
of  death,  and  hereby  revoking  all  former  wills  by  me  made,  do  make 
and  ordain  this  my  last  will  and  testament  in  form  and  substance  as 
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follows:  My  executor  hereinafter  named  shall  give  my  body  decent 
burial,  pay  all  my  just  debts,  and  collect  all  money  belonging  to  my 
estate. 

"2.  I  give  and  devise  in  fee  simple  to  my  two  daughters,  Mamie  G. 
Morris  and  Agnes  Hearne,  and  to  my  daughter-in-law,  Mamie  "W. 
Goode,  the  wife  of  George  W.  Goode,  share  and  share  alike,  all  my  real 
estate  wherever  situated,  and  it  is  my  will  that  the  children  of  my 
daughter-in-law,  Mamie  W.  Goode,  by  her  husband,  Gkorge  W.  Qoode, 
shall,  in  the  event  of  their  mother's  death,  inherit  her  share  of  the  estate. 

"3.  I  give  and  bequeath  all  my  household  and  kitchen  furniture  ta 
Mamie  G.  Morris  and  Agnes  Hearne. 

"4.  It  is  my  will  that  all  the  rest  and  remainder  of  my  property,  real, 
personal,  or  mixed,  including  all  cash  money,  be  equally  divided  between 
my  two  daughters,  Mamie  G.  Morris  and  Agnes  Hearne,  and  my  daugh- 
ter-in-law, Mamie  W.  Goode,  and  that  if  they,  the  children  of  my 
daughter-in-law,  survive  her,  they  shall  inherit  her  share  of  my  said 
property,  as  provided  in  section  2  of  this  my  last  will  and  testament. 

"5.  My  city  property  not  to  be  sold  in  two  years  from  the  date  of 
my  death.  (Signed)     J.  M.  Goode." 

It  is  the  approved  position  here  and  elsewhere,  in  the  construction  of 
wills,  that  unless  in  violation  of  law  the  intent  of  the  testator,  as  expressed 
in  the  will,  shall  prevail,  and  in  ascertaining  this  intent  the  entire  will 
shall  be  considered,  giving  to  each  and  every  part  significance  and  har- 
monizing apparent  inconsistencies  where  this  can  be  done  by  fair  and 
reasonable  interpretation,  and  that  the  language  of  the  instrument  shall 
be  given  its  natural  and  customary  meaning  unless  it  clearly  appears 
that  some  other  permissible  meaning  is  intended.  The  decided  cases 
with  us  are  to  the  effect  also  that  where  a  defeasible  estate  is  conferred  by 
will  with  no  definite  time  fixed  for  the  same  to  become  absolute,  the  time 
cf  the  testator's  death  will  be  adopted  unless  it  appears  from  the  terms 
of  the  will  that  some  intervening  time  is  indicated  between  such  death 
and  that  of  the  first  taker,  and  further,  in  determining  this  matter  and 
in  case  of  ambiguity,  the  courts  are  inclined  to  regard  the  first  taker 
as  the  primary  object  of  the  testator's  bounty,  and  will  lean  to  the  inter- 
pretation that  tends  to  promote  the  early  vesting  of  estates.  In  the 
comparatively  recent  case  of  Bank  v.  Murray,  175  N".  C,  pp.  62-65,  some 
of  the  rulings  referred  to  are  stated  as  follows ; 

^'Subject  to  the  position  that  the  intent  and  purpose  of  the  testator 
as  expressed  in  his  will  shall  always  prevail  except  when  the  same  is  in 
violation  of  law,  it  is  a  recognized  rule  of  interpretation  with  us  that 
ivhen  an  estate  by  will  is  limited  over  on  a  contingency  and  no  time  is 
fixed  for  the  contingency  to  occur,  the  time  of  the  testator's  death  will 
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be  adopted  unless  it  appears  from  the  terms  of  the  will  that  some  inter- 
vening time  is  indicated  between  such  death  and  that  of  the  first  taker, 
and  to  the  same  general  effect  are  Whitfield  v.  Douglas,  175  N.  C,  46 ; 
Bell  V,  Keesler,  176  N.  C,  526;  Bank  v.  Johnson,  168  K  C,  304;  Dunn 
V.  Hines,  164  K  C,  113 ;  Galloway  v.  Carter,  100  K  C,  111 ;  Price  t?. 
Johnson,  90  N.  C,  593,  and  other  numerous  cases.     Considering  the 
terms  of  the  will  in  view  of  these  authorities  and  the  rules  of  interpreta- 
tion they  approve  and  illustrate,  in  the  second  clause  of  the  will,  being 
the  one  more  directly  applicable  to  the  real  estate,  the  plaintiff,  Mamie 
HV.  Goode,  daughter-in-law,  and  the  testator's  two  daughters,  in  express 
terms  are  given  the  real  estate  4n  fee  simple,  share  and  share  alike,' 
and  the  will,  then,  provides  that  in  the  event  of  the  mother's  death  the 
-children  of  the  daughter-in-law  by  the  son  shall  inherit  their  mother's 
share  of  the  testator's  estate."     No  time  being  fixed  when  the  contin- 
gency is  to  occur,  and  adopting  the  death  of  the  testator  as  the  time  the 
estate  devised  to  the  mother,  she  being  then  alive,  became  absolute  at 
that  date,  and  the  children  have  no  further  proprietary  interest — a  posi- 
tion that  is  not  only  in  accord  with  the  authorities  cited  and  others  of 
like  kind,  but  in  our  opinion  is  fully  confirmed  by  the  language  of  the 
limitation  itself,  which  clearly  contemplates  that  these  children,  if  they 
come  into  the  ownership  of  the  property  at  all  under  the  will,  shall  do 
so  as  inheritors  from  the  testator.     In  the  fourth  clause,  disposing  of 
the  personal  and  other  property,  after  bequeathing  the  same  to  the 
daughter-in-law  and  the  two  daughters,  there  is  language  in  the  limita- 
tion which  might  justify  the  interpretation  that  the  mother  took  a  life 
interest  with  remainder  to  the  children,  the  terms  being  that  if  these 
<5hildren  "survive  the  mother,  they  shall  inherit  her  share  of  the  estate," 
but  as  applied  to  provisions  in  section  2  of  the  will,  such  an  interpreta- 
tion would  not  only  be  to  ignore  the  positive  devise  of  a  fee  simply 
appearing  in  that  section,  but  is  in  contravention  to  the  last  clause  of 
this  section  4,  to  the  effect  that  if  these  children  survive  their  mother 
"they  shall  inherit  her  share  of  my  said  property,  as  provided  in  section  B 
of  this  my  last  will  and  testament."     The  testator  here,  by  express 
declaration,  makes  this  clause  two  the  controlling  provision,  and  the 
limitation  over,  "if  the  children  survive  the  mother,"  by  correct  con- 
struction refers  to  a  survival  by  death  occurring  during  the  life  of  the 
testator.     In  estates  of  this  kind,  where  the  devise  over  is  on  the  death 
of  the  first  taker  without  "heir  or  heirs  of  the  body,  or  without  issue  or 
issues  of  the  body,"  etc.,  a  statute,  with  us,  Rev.,  1581,  provides  that  such 
a  limitation  shall  be  held  and  construed  to  take  effect  when  such  a  person 
shall  die,  not  having  such  heir  or  issue,  etc.,  living  at  the  time  of  his 
death,  or  born  within  ten  luna  months  thereafter,  unless  the  intention 
be  otherwise  and  expressly  and  plainly  disclosed  in  the  face  of  the  deed 
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or  will  creating  it.  Under  tliis  statute,  and  authoritative  decisions  con- 
struing the  same,  Patterson  v,  McCormick,  177  N".  C,  448 ;  Kirhman  v. 
Smith,  176  N.  C,  579,  and  others,  some  of  the  earlier  cases  discussing 
the  general  principles  of  interpretation  to  which  we  have  adverted,  have 
been  changed  or  very  much  modified,  but  their  application  is  unaffected 
where,  as  in  this  case,  the  devise  does  not  come  under  the  purport  and 
meaning  of  the  statute,  and  where,  in  any  event,  as  we  have  endeavored 
to  show,  it  clearly  and  plainly  appears  to  be  the  intent  of  the  testator 
on  the  face  of  the  will  that  the  estate  of  the  first  taker  shall  become 
absolute  at  his  death.  In  Rees  v.  Williams,  166  N.  C,  201 ;  S.  c,  164 
N.  C,  128,  cited  for  appellant,  there  were  terms  in  the  devise  which 
served  to  bring  that  case  within  the  effect  and  operation  of  the  statute 
referred  to,  and  th^e  were  also  special  terms  in  the  will,  much  relied 
upon  in  the  opinion,  and  which  tended  to  show  that  the  testatrix  did 
not  intend  that  the  estate  should  become  vested  at  her  death.  On  the 
record,  we  are  of  opinion  that  the  will  in  question  has  been  correctly 
construed,  and  the  judgment  of  the  Superior  Court  is 
AflBrmed. 


M.  E.  BOYER  V.  W.  G.  JARRELL. 

(Filed  1  December,  1920.) 

!•  Appeal  and  Error — ^Assignments  of  Error — Objections  and  Exceptions — 
Motions— Dismissal. 

An  assignment  of  error  cannot  have  the  effect  of  creating  or  enlarging 
an  exception  taken  on  the  trial,  and  in  making  them  the  appellant  after 
deliberation  only  selects  such  of  the  exceptions  taken  upon  the  course 
of  the  trial  as  he  then  relies  upon  and  desires  to  present  to  the  Supreme 
Court,  on  appeal;  and  where  there  are  no  exceptions  in  the  record  as  a 
basis  for  the  assignments  of  error,  a  motion  to  affirm  the  judgment  ap- 
pealed from  will  be  allowed. 

2.  Appeal  and  Error— Reference— Objections  and  Exceptions. 

On  appeal  from  a  judgment  upon  the  report  of  a  referee,  the  appellant 
must  point  out  the  alleged  errors  by  specific  exceptions  to  the  findings  of 
facts  and  conclusions  of  law,  in  apt  time,  and  they  will  not  be  considered 
when  taken  for  the  first  time  in  the  Supreme  Court  on  appeal. 

8.   Appeal  and  Error — ^Reference— Evidence. 

Findings  of  fact  by  the  Superior  Court  judge  upon  the  report  of  a 
referee  are  binding  upon  the  Supreme  Court  on  appeal,  when  supported 
by  evidence. 

4«   Appeal  and  Error — Objections  and  Exceptions — Reference — Judgments. 

Exception  on  appeal  that  the  trial  judge  did  not  consider  the  evidence 
Is  passing  upon  the  exertions  to  the  report  of  the  referee,  cannot  be 
ccQsidered  when  contradictory  of  the  Judgment  stating  he  had  done  so. 
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5.  Appeal  and  Error — Reference— 'PleacUiigs— Amendment— Finding. 

Exception  to  the  action  of  the  trial  Judge  in  striking  out  amendments 
to  pleadings  allowed  by  the  referee  becomes  immaterial  on  appeal  when 
the  facts  so  alleged  have  been  found  adversely  to  the  appellant,  on  sup- 
porting evidence. 

Appeal  by  defendant  from  Lane,  J,,  at  the  Spring  Term,  1920,  of 
Mecklenbubg. 

This  is  an  action  to  recover  the  balance  due  on  certain  promissory 
notes.  The  defendant  filed  answer  admitting  the  execution  of  the  notes, 
but  alleging  that  certain  property  of  defendant  embraced  in  a  deed  of 
trust  securing  said  notes,  had  been  sold  under  the  deed  of  trust 
and  bought  by  plaintiff  at  a  grossly  inadequate  price,  and  asking, 
therefore,  that  the  sale  to  plaintiff  by  the  trustee  be  set  aside  and  the 
property  be  resold.  The  plaintiff  admitted  that  he  had  purchased  the 
property  at  the  trustee's  sale,  but  denied  that  the  property  was  sold  for 
a  consideration  so  grossly  inadequate  as  to  avoid  the  sale.  The  case  was 
referred  to  referees,  who  filed  a  report  finding  that  there  had  been  a 
complete  settlement  between  plaintiff  and  defendant,  and  made  certain 
other  findings  to  be  considered  by  the  court  if  the  findings  as  to  a  settle- 
ment should  be  set  aside.  The  plaintiff  thereupon  filed  exceptions  to 
the  report  of  the  referees,  which  came  on  for  hearing  before  Judge  Lane. 
The  defendant  came  in  and  admitted  that  the  finding  of  a  settlement 
by  the  referees  was  erroneous,  and  consenting  that  the  exceptions  to  that 
be  sustained ;  and  Judge  Lane,  after  hearing  the  evidence  and  argument 
of  counsel,  sustained  other  exceptions  of  plaintiff  and  found  the  facts. 

The  referee  permitted  the  defendant  to  file  an  amendment,  alleging 
that  the  sale  was  not  properly  advertised,  which  was  stricken  out  by 
the  judge  presiding. 

The  following  judgment,  containing  the  findings  of  the  judge,  was 
rendered : 

"This  cause  coming  on  to  be  heard  upon  the  report  of  the  referees,  and 
the  exceptions  filed  thereto  by  the  plaintiff,  and  being  heard,  and  the 
court  having  duly  considered  the  evidence  produced  in  the  cause,  the 
argument  of  the  counsel,  and  the  report  of  the  referees,  and  the  excep- 
tions, the  court  sustains  the  exceptions  of  the  plaintiff  numbered  1  to  14, 
inclusive,  and  from  the  evidence  in  the  case  the  court  finds  the  following 
facts : 

"1.  That  on  29  October,  1913,  the  defendant  executed  to  the  plaintiff 
his  four  several  promissory  notes,  aggregating  $6,527.50,  all  bearing 
interest  from  date,  payable  annually,  one  for  $881.88  maturing  29  Octo- 
ber, 1914;  one  for  $1,881.87,  maturing  29  October,  1915;  and  one  for 
$1,881.88,  maturing  29  October,  1916;  and  one  for  $1,881.87,  maturing 
29  October,  1917;  and  that  at  the  same  time  defendant,  to  secure  said 
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notes,  executed  to  C.  W.  Tillett,  Jr.,  trustee,  a  deed  of  trust  conveying 
to  him  a  house  and  lot  on  East  Seventh  Street,  said  deed  of  trust  pro- 
viding that  upon  failure  to  pay  any  of  said  notes  at  maturity,  or  any 
part  of  the  interest  on  any  of  said  notes  when  due,  then  all  of  the  said 
notes  should  immediately  become  due  and  payable,  and  upon  request  of 
the  holder  of  any  of  said  notes  the  said  trustee  should  sell  the  said 
property  at  public  auction  at  the  courthouse  door  of  Mecklenburg 
County,  after  advertising  said  sale  for  thirty  days  at  the  courthouse  door 
and  three  other  public  places  in  Mecklenburg  County,  or  in  a  newspaper 
published  in  said  county,  said  deed  of  trust  being  exhibit  'C,'  having 
been  recorded  in  the  office  of  the  register  of  deeds  of  said  county,  in 
Book  323,  page  602. 

"2.  That  the  defendant  did  not  pay  said  notes  as  they  became  due, 
and  did  not  pay  the  interest  on  same  according  to  the  terms  thereof,  and 
on  said  1  January,  1916,  had  paid  only  $102.91  on  said  notes. 

"3.  That  on  24  January,  1916,  plaintiff  entered  into  a  written  agree- 
ment with  defendant  (exhibit  'E'),  that  if  the  defendant  would  pay  him 
$35  per  month  to  be  credited  on  said  notes  he  would  not  press  him  for 
payment  until  January,  1917,  in  order  to  enable  defendant  to  make 
private  sale  of  said  property,  if  possible ;  that  plaintiff  waited  on  defend- 
ant until  January,  1917,  and  longer,  but  defendant  did  not  sell  said 
property  or  pay  said  notes  or  the  interest  due  thereon,  but  between 
24  January,  1916,  and  2  June,  1917,  did  pay  the  plaintiff  the  sum  of 
$595. 

"4.  That  on  14  June,  1917,  there  was  due  on  said  notes  all  the  princi- 
pal sum  of  $6,527.50  and  $905.86  interest  over  and  above  all  payments 
which  had  been  made  on  said  notes;  and  on  said  date  the  plaintiff  re- 
quested the  said  trustee  to  sell  the  property  embraced  in  said  deed  of 
trust  under  the  terms  thereof. 

"5.  That  on  16  July,  1917,  the  trustee,  after  advertising  the  property 
embraced  in  said  deed  of  trust  according  to  terms  thereof,  and  after 
notifying  defendant  twice,  sold  same  at  public  auction  to  plaintiff  for  the 
price  of  $2,500,  which  sum  was  credited  on  the  notes,  and  said  trustee 
executed  to  plaintiff  a  deed  for  said  property,  which  is  marked  ex- 
hibit T).' 

"6.  That  the  trustee  caused  a  proper  notice  of  sale,  setting  forth  and 
describing  the  property  to  be  sold  and  the  time  and  place  of  sale,  to  be 
posted  at  the  courthouse  door  and  three  other  public  places  in  Mecklen- 
burg County  thirty  days  before  said  sale,  and  also  had  same  published  in 
tbe  Charlotte  News,  an  evening  paper  published  in  Charlotte,  N".  C, 
iij  the  issues  published  on  Friday,  15  June;  Wednesday,  20  June;  Wed- 
nesday, 27  June,  and  Wednesday,  4  July,  1917,  and  also  gave  personal 
notice  to  the  defendant  by  letter  on  14  Jime,  1917,  and  over  the  telephone 
81-.180 
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a  few  days  before  the  sale,  and  that  said  advertisement  was  legal  and 
regular  and  in  accordance  with  the  terms  of  the  deed  of  trust. 

"7.  That  at  the  time  of  said  sale  the  amount  due  on  the  said  notes, 
including  interest,  was  $7,465.99,  and  after  applying  the  amount  brought 
by  the  property  at  said  sale  there  was  left  a  balance  of  $4,965.99 ;  that 
no  further  payments  have  been  made  on  said  notes,  and  there  is  now 
due  by  defendant  to  plaintiff  a  balance  of  $4,965.99,  with  annual  interest 
thereon  from  16  July,  1917. 

"8.  That  at  the  said  trustee's  sale  there  was  no  fraud  or  collusion  or 
suppression  of  bidding  by  the  plaintiff,  the  trustee,  or  any  other  person, 
but  that  said  sale  was  openly  and  fairly  conducted  and  held  by  the 
trustee  on  a  regular  sale  day  in  the  presence  of  a  number  of  persons 
C variously  estimated  from  6  to  15)  who  were  present  at  the  sale. 

"9.  That  at  said  trustee's  sale  the  property  was  sold  subject  to  prior 
encumbrances,  which  amounted  to  $1,498.40,  same  being  an  indebtedness 
of  $1,000  due  to  an  insurance  company  secured  by  deed  of  trust  on  the 
property,  street  paving  assessments  amounting  to  $448,  and  taxes 
amounting  to  $41.40;  that  the  prior  encumbrances,  which  have  been 
paid  by  the  plaintiff,  or  will  have  to  be  paid  by  him  to  perfect  his  title, 
added  to  the  $2,500  bid  at  the  sale  and  the  $35  cost  and  expenses  of  sale 
paid  by  him,  make  the  total  cost  of  the  property  to  plaintiff  $4,024.40. 

"10.  That  said  property  was  listed  for  taxation  in  1917  at  $3,450. 

"11.  That  on  account  of  the  war  there  was  very  little  demand  for 
real  estate  in  July,  1917,  and  very  few  sales  took  place,  except  forced 
sales,  and  at  such  sales  property  sold  at  very  low  prices. 

"12.  That,  considering  the  state  of  the  real  estate  market  in  Charlotte^ 
in  July,  1917,  $4,024.40  was  a  reasonable  and  fair  price  for  the  property 
to  bring  at  a  forced  sale,  and  was  at  least  50  per  cent  of  its  fair  market 
value  at  that  time. 

"13.  That  after  plaintiff  had  purchased  said  property  at  the  said 
trustee's  sale,  defendant  rented  same  from  plaintiff,  agreeing  to  give 
plaintiff  certain  detachable  screens  and  to  assign  certain  unexpired  fire 
insurance  policies  in  return  for  being  allowed  to  occupy  the  premises 
until  31  August,  1917,  the  agreement  being  reduced  to  writing  (exhibit 
T') ;  that  defendant  held  the  premises  under  said  contract  until  31 
August,  1917,  when  he  moved  out  and  relinquished  possession  to  plaintiff. 

"The  court  holds  as  a  matter  of  law : 

"1.  That  the  defendant  is  due  the  plaintiff  a  balance  of  $4,965.99,  with 
interest  thereon  from  16  July,  1917,  until  paid. 

"2.  That  there  was  no  fraud  or  suppression  of  bidding  at  the  sale 
held  by  the  trustee,  and  the  price  bid  for  the  property  was  not  so  grossly 
inadequate  as  to  invalidate  said  sale. 
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"3.  That  the  defendant,  by  the  contract  of  18  July,  1917,  ratified 
and  confirmed  the  sale  of  the  property  by  the  trustee,  and  is  estopped 
thereby  to  question  the  validity  thereof. 

"4.  That  the  plaintifF  is  the  owner  of  the  property  conveyed  to  him 
by  the  trustee,  and  the  defendant  now  has  no  right  or  equity  therein. 

"It  is  therefore  ordered,  adjudged,  and  decreed  that  the  plaintiff 
recover  of  the  defendant  the  sum  of  $4,965.99,  with  interest  thereon 
from  16  July,  1917,  until  paid,  and  that  the  plaintiff  is  the  owner  of  the 
property  described  in  the  answer,  and  the  defendant  has  no  right  or 
equity  therein.  It  is  further  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  costs  of  this  action,  to  be  taxed  by  the  clerk  of  this  court." 

The  defendant  excepted  and  appealed. 

W.  T,  Shore  and  Stack,  Parker  &  Craig  for  plaintiff. 
J.  D,  McCall,  Clarkson,  Taliaferro  &  Clarkson,  and  W,  L,  Marshall 
for  defendant. 

Allen,  J.  The  plaintiff  moves  in  this  Court  to  affirm  the  judgment 
upon  the  ground  that  there  are  no  exceptions  in  the  record  as  a  basis 
for  the  assignments  of  error,  and  the  motion  must  be  allowed. 

"The  object  of  an  assignment  of  error  is  not  to  create  a  new  exception, 
which  was  not  taken  at  the  hearing,  but  to  select  from  those  which  were 
taken  such  as  the  appellant  then  relies  on  after  he  has  given  more  de- 
liberate consideration  to  them  than  may  have  been  possible  during  the 
progress  of  the  trial  or  hearing.  The  assignment  of  error,  therefore, 
must  be  based  upon  the  exception  duly  taken  at  the  time  it  was  due  in, 
the  orderly  course  of  procedure,  and  should  coincide  with  and  not  be 
more  extensive  than  the  exception  itself.  In  other  words,  no  assignment 
of  error  will  be  entertained  which  has  not  for  its  basis  an  exception  taken 
in  apt  time."     Harrison  v.  Dill,  169  N".  C,  644. 

The  exception  to  the  judgment  "Is  not  sufficient  to  bring  up  for  review 
the  findings  of  the  judge.  The  alleged  errors  should  be  pointed  out  by 
specific  exceptions  as  to  findings  of  fact  as  well  as  law.  Findings  of 
fact  by  the  judge  are  binding  on  us  where  supported  by  evidence,  and 
Tvhen  it  is  claimed  that  such  finding  is  not  supported  by  any  evidence, 
the  exceptions  and  assignments  of  error  should  so  specify.  Such  objec- 
tion cannot  be  taken  for  the  first  time  in  this  Court.  Joyner  v.  Stancill, 
108  K  C,  153;  Hawkins  v.  Cedar  Works,  122  N".  C,  87."  Sturtevant 
t?.  Cotton  Mills,  171  N".  C,  120. 

The  defendant  has,  however,  lost  nothing  by  failing  to  enter  the  excep- 
iions,  because  the  findings  of  fact  are  supported  by  evidence,  and  there- 
fore conclusive  on  us,  and  they  destroy  the  defense  alleged  in  the  answer 
and  amended  answer. 
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The  objection  that  the  court  did  not  examine  the  evidence  is  contra- 
dicted by  the  recital  in  the  judgment,  which  is,  "and  the  court  having 
duly  considered  the  evidence  produced  in  the  cause." 

There  is  no  exception  to  the  ruling  of  his  Honor  striking  out  the 
amended  answer,  which  the  referee  permitted  to  be  filed,  but  if  exception 
had  been  entered  it  would  amount  to  nothing,  because  the  judge  has 
found  the  facts  against  the  defendant  on  the  matters  alleged  in  the 
amended  answer  as  a  defense. 

Affirmed. 


JESSE  B.  MORRIS  v.  R.  D.  PATTERSON. 
(Filed  1  December,  1920.) 

1.  Judgments— Consent— Contracts— Conrtfl. 

A  consent  judgment  is  a  contract  of  record  between  the  parties  entered 
with  the  approval  of  the  court. 

2.  Same— Husband  and  Wife— Divorce— Statutes. 

In  an  action  brought  by  the  wife  for  a  divorce  a  mensa,  C.  S.,  2529, 
an  agreement  that  the  wife  have  a  life  estate  in  certain  of  her  husband's 
lands,  remainder  to  their  children,  would  have  been  valid  as  a  voluntary 
conveyance,  and  is  binding  as  a  consent  judgment,  though  a  divorce  has 
not  been  decreed  therein ;  and  it  is  not  affected  by  the  fact  that  an  award 
of  the  children  has  therein  been  made  with  the  sanction  of  the  court 
C.  S.,  1668,  and  a  writ  of  possession  may  be  issued.    C.  S.,  1664. 

8.  Same— Fraud — ^Mistake. 

As  in  other  instances  of  contract,  a  consent  judgment  entered  in  the 
wife's  action  for  divorce  a  mensa,  affecting  the  husband's  lands  and  the 
disposition  of  the  children  among  the  parties,  but  not  decreeing  a  divorce, 
estops  the  parties  thereto  actuaUy  consenting,  in  the  absence  of  fraud  or 
mutual  mistake. 

4.  Courts— Jnrisdiction— Judgments— Consent. 

While  the  consent  of  the  parties  cannot  confer  jurisdiction  on  the  courts, 
a  consent  judgment  entered  by  a  court  having  jurisdiction  over  parties 
who  had  the  power  to  consent,  and  over  the  subject-matter,  is  conclusive. 

5.  Judgments — Consent— Fraud — ^Mistake— Action— Ck>llateral     Attack- 

Burden  of  Proof. 

To  attack,  in  an  independent  action,  a  judgment  by  consent  entered  by 
a  court  of  competent  jurisdiction  of  the  parties  and  subject-matter,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  the  judgment  was 
obtained  by  fraud  or  mutual  mistake,  or  that  consent  was  not,  in  fact, 
given. 
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6.  Jndgme]it8--<?oiisent---A]neiidmeiits--Goiirt8. 

A  consent  judgment  can  be  amended  only  by  consent,  and  is  an  exception 
to  the  rule  that  Judgments  may  be  modified  by  the  Judge  during  the  term 
at  which  they  are  rendered. 

7.  Jndgment— Consent— Lands — ^Estates — ^Deeds  and  Oon¥eyance»— Title 

— ^Third  Persons. 

A  consent  decree  for  the  recovery  of  lands  in  fee  has  the  effect  of 
conveying  the  legal  estate  in  fee  "as  between  the  parties,"  and  is  good  as 
against  third  persons  in  the  absence  of  fraud  or  collusion.    C.  S.,  608. 

8.  Parties— Judgments— Consent— Vendor  and  Purchaser. 

Where,  under  a  valid  consent  Judgment,  the  wife  and  children  of  the 
plaintifif  have  an  estate  in  a  part  of  the  husband's  lands,  they  are  not 
parties  necessary  to  the  determination  of  his  action  to  compel  his  vendee 
to  accept  his  deeds  to  lands,  including  those  affected  by  the  consent  Judg- 
ment. 

Appeal  by  defendant  from  Lane,  J,,  at  September  Term,  1920,  of 
Randolph. 

At  March  Term,  1918,  there  was  an  action  pending  in  the  Superior 
Court  of  Randolph  brought  by  Mattie  L.  Morris  against  her  husband, 
J.  B.  Morris,  the  plaintiff  in  this  case,  asking  for  a  divorce  from  bed 
and  board,  and  to  be  allowed  to  live  separate  and  apart  from  her  hus- 
band. At  that  term  a  consent  judgment  was  entered,  and  signed  by 
Jones,  J.,  reciting  that  the  jury  had  been  impaneled,  and  both  parties 
being  present  and  represented  by  counsel,  and  it  being  shown  to  him 
that  they  had  arranged  and  settled  their  controversy;  and  it  being 
shown  to  the  court  also  that  the  parties  were  then,  and  had  been  for  some 
time,  living  separate  from  each  other;  and  it  being  further  shown  to 
the  court  that  the  parties  have  five  living  children,  "Wow,  by  consent  in 
open  court,  it  is  ordered,  decreed,  and  adjudged  that  the  plaintiff  have 
and  hold  for  the  term  of  her  natural  life  the  tract  of  land  purchased  by 
the  defendant  from  G.  F.  York,  described  as  follows:  (description  of 
land)  ;  and  upon  the  expiration  of  the  life  estate  the  aforedescribed  land 
is  to  become  the  property  of  the  children  of  the  defendant,  Jesse  B. 
Morris,  by  his  wife,  Mattie  L.  Morris,  and  of  the  issue  of  such  as  may 
then  be  dead."  There  was  a  further  provision  that  the  plaintiff  in  that 
action  (the  mother)  was  "to  have  the  care  and  custody  of  the  three 
youngest  children,  and  the  defendant  (the  father)  the  care  and  custody 
of  the  two  older  children;  and  that  each  of  the  parties  should  be  per- 
mitted to  visit  at  will  the  children  left  in  the  custody  of  the  other" ;  that 
the  parties  to  that  action  are  "allowed  to  live  separate  in  the  future,  and 
each  party  releases  and  quitclaims  to  the  other  all  interests  in  the  prop- 
erty of  the  other  by  reason  of  the  marital  relation;  that  the  defendant 
may  have  the  right  to  remove  from  the  tracts  allotted  to  the  plaintiff 
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the  growing  crop  and  all  personal  property  which  he  has  on  the  said 
premises ;  that  each  party  shall  pay  one-half  of  the  costs." 

On  15  April,  1920,  said  Jesse  B.  Morris  entered  into  a  contract  with 
R.  D.  Patterson  to  convey  to  him,  upon  payment  of  $5,500,  a  warrantee 
title  to  certain  tracts  of  land  described  in  said  contract,  which  includes 
the  land  settled  as  aforesaid  upon  the  plaintiflf's  wife  and  children,  as 
recited  in  the  aforesaid  consent  judgment,  and  tendered  the  defendant 
the  deed  therefor,  who  refused  to  accept  the  same  upon  the  ground  that 
by  the  consent  judgment  of  March  Term,  1908,  certain  parts  of  said 
land  had  by  final  decree  been  conveyed  by  the  plaintiff  to  his  wife  and 
children,  and  is  still  vested  in  them. 

Lane,  J,,  presiding  at  said  September  term,  held  that  the  consent 
judgment  was  null  and  void,  and  that  the  plaintiff  could  convey  a  free 
and  unencumbered  title  to  said  land,  and  rendered  judgment  in  the  said 
sum  of  $5,500  and  interest  and  costs.     Appeal  by  defendant. 

Seawell  &  Millikin  for  plaintiff, 
Dan  B,  King  for  defendant, 

Clabk,  C.  J.  A  consent  judgment  is  simply  a  contract  of  record, 
entered  with  the  approval  of  the  court.  In  Bank  v.  Comrs.,  119  N".  C, 
226,  it  is  held :  "Consent  judgments  are,  in  effect,  merely  contracts  of 
parties,  acknowledged  in  open  court,  and  ordered  to  be  recorded.  As 
such,  they  bind  the  parties  thereto  as  fully  as  other  judgments,"  provided 
the  parties  had  the  authority  to  make  such  contract.  This  has  been 
often  affirmed  since. 

The  only  question  for  our  consideration  is  the  power  of  the  husband 
and  wife  to  make  such  contract.  In  Cram  v.  Cram,  116  N.  C,  294,  the 
Court  held  that  our  statute,  now  C.  S.,  2529,  recognized  as  valid  "a  deed 
of  separation  between  husband  and  wife,  registered  in  the  county  in 
which  she  resides,"  when  she  is  living  separate  from  her  husband, 
quoting  Sparks  v.  Sparks,  94  N".  C,  527,  though  it  was  further  said  that 
the  courts  did  not  look  with  favor  upon  such  contracts,  citing  Smith  v. 
King,  107  N.  C,  276. 

It  follows,  therefore,  that  if  the  contract  between  the  husband  and  wife 
to  convey  to  her  a  certain  tract  of  land  for  her  support  with  remainder 
to  her  children  had  been  made  out  of  court  it  would  have  been,  at  least, 
prima  facie  valid,  and  in  any  view,  the  voluntary  conveyance  would 
have  been  binding  on  the  husband. 

The  action  was  brought  by  the  wife  for  divorce  from  bed  and  board, 
and  also  from  separation  under  C.  S.,  1667.  Such  action  was  without 
collusion,  and  was  being  tried  when  the  parties,  both  present  in  person, 
and  also  represented  by  counsel,  made  known  to  the  court  that  they 
had  agreed  upon  a  settlement. 
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This  agreement  did  not  include  any  decree  for  divorce,  which  would 
have  been  void,  but  is  simply  an  agreement  for  separation  with  a  convey- 
ance by  the  decree,  with  the  consent  of  the  parties,  of  a  certain  part  of 
land  to  his  wife  and  children.  Such  conveyance  the  husband  could 
have  made  if  there  had  been  no  action  pending,  and  in  such  proceeding 
the  court  could,  under  the  authority  of  C.  S.,  1667,  have  caused  "the 
husband  to  secure  so  much  of  his  estate  for  the  benefit  of  his  wife  and 
children  as  may  be  proper,''  and  when  the  court  makes  such  an  order 
granting  "alimony  by  the  assignment  of  real  estate,  the  court  has  power 
to  issue  a  writ  of  possession,"  C.  S.,  1668,  and  under  C.  S.,  1664,  the 
court  had  power  to  adjudge  the*  custody  of  the  children,  as  was  done  in 
this  case  by  the  consent  of  the  parties. 

The  court,  in  the  former  judgment,  had  jurisdiction  of  the  parties  and 
subject-matter,  and  the  judgment  would  have  been  valid  except  as  to 
the  conveyance  to  the  children  after  the  death  of  the  wife,  and  as  to  tliat 
the  husband,  in  open  court,  in  person  and  by  counsel,  assented  to  the 
judgment,  and  did  not  appeal. 

It  is  true  that  consent  cannot  confer  jurisdiction,  but  when,  as  in  this 
ease,  the  court  had  jurisdiction  and  the  parties  had  power  to  consent,  the 
judgment  is  conclusive.    In  Oardiner  v.  May,  172  N".  C,  194,  Walker,  J,, 
says     "As  to   nature  and  legal   effect   of   consent  judgments     .     .     . 
where  parties  solemnly  consent  that  a  certain  judgment  be  entered  on 
the  record,  it  cannot  be  changed  or  altered,  or  set  aside  without  the 
consent  of  the  parties  to  it,  unless  it  appears,  upon  proper  all^ation 
and  proof  and  finding  of  the  court  that  it  was  obtained  by  fraud  or 
mutual  mistake,  or  that  consent  was  not  in  fact  given,  which  is  practi- 
cally the  same  thing,  the  burden  being  upon  the  party  attacking  the 
judgment  to  show  facts  which  will  entitle  them  to  relief.     Edney  v. 
Edney,  81  N".  C,  1;  Stump  v.  Long,  84  N".  C,  616;  McEachem  v. 
Kerchner,  90  N.  C,  179 ;  Vaughan  v.  Oooch,  92  N".  C,  527 ;  Lynch  v, 
Loftin,  153  K  C,  270;  Simmons  v.  McCullin,  163  N".  C,  409,  and 
Harrison  v.  Dill,  169  N".  C,  542,  where  the  subject  is  fully  considered 
and  the  authorities  reviewed." 

In  Stump  V.  Long,  84  N,  C,  616,  it  was  held  that  "a  judgment  or 
order  made  in  a  cause  by  consent  of  parties,  or  their  attorneys,  is  binding 
and  cannot  be  set  aside  or  modified,  except  upon  ground  of  mistake  by 
both  parties  or  by  fraud,  and  this  by  civil  action  and  not  by  motion." 
This  case  has  been  often  cited  and  approved,  see  Anno.  Ed.  In  Vaughan 
V,  Gooch,  92  N".  C,  524,  it  was  held :  "An  order  or  judgment  made  by 
consent  cannot  be  set  aside  or  modified,  unless  by  consent,  except  for 
fraud,  or  mistake  of  both  parties."  See  cases  therein  cited  and  citations 
in  Anno.  Ed.  In  Simmons  v,  McCullin,  163  N".  C,  414,  it  is  said :  "A 
judgment  entered  by  the  court,  upon  the  agreement  of  the  parties,  is,  to 
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say  the  least,  as  conclusive  upon  them  as  if  judgment  were  rendered  in 
the  ordinary  course  of  proceedings,"  citing  many  cases.  A  consent  judg- 
ment will  not  be  set  aside  upon  the  ground  of  surprise  or  excusable 
neglect,  Hairston  v.  Garwood,  123  N.  C,  345. 

Such  judgment  cannot  be  impeached  collaterally,  but  only  by  a  direct 
proceeding  for  fraud,  and  where  a  consent  judgment  is  entered  upon  a 
replevin  bond  in  claim  and  delivery,  the  sureties  could  not  attack  it  for 
fraud  by  motion,  but  might  proceed  by  a  direct  action.  McDonald  v, 
McBryde,  117  N.  C,  125.  A  consent  judgment  can  be  amended  only 
by  consent,  and  is  an  exception  to  the  rule  that  judgments  may  be  modi- 
fied by  the  judge  during  the  term  at  which  they  are  rendered.  Deaver 
V.  Jones,  114  N".  C,  651,  citing  1  Black  Judgments,  305,  308,  319; 
Freeman  on  Judgments,  111  a;  McEachem  v,  Kerchner,  90  N.  C,  179, 
and  many  other  cases. 

In  1  R.  C.  L.,  947,  it  is  held  that  while  decrees  allowing  alimony  may 
be  modified  by  the  court  from  time  to  time,  that  this  is  not  so  when  the 
alimony  embraced  in  the  decree  is  entered  by  the  consent  of  parties,  ^f  or 
such  a  modification  of  the  decree  would  be  no  less  a  modification  of  the 
contract  itself ;  which  is  not  subject  to  revocation  or  modification  except 
by  consent  of  the  parties  thereto,"  citing  Pryor  v.  Pryor  (Ark.),  129 
Am.  St.,  102;  Henderson  v,  Henderscm  (Or.),  48  L.  R.  A.,  766;  13 
Anno.  Cas.,  296,  and  note. 

In  15  R.  C.  L.,  645,  it  was  held  that  a  consent  judgment  was  binding 
upon  husband  and  wife,  if  consented  to  by  both,  citing  Bank  v.  McEwen, 
160  N.  C,  414;  Simmons  v.  McCullin,  163  N.  C,  409.  In  1  Black  on 
Judgments,  319,  it  is  said  that  while  "A  court  has  power  to  vacate  and 
set  aside  a  consent  judgment  on  account  of  fraud,  mutual  mistake,  or 
surprise,  it  cannot  alter  or  correct  it,  except  with  the  consent  of  all  the 
parties  affected  by  it,"  citing  Kerchner  v.  McEachem,  93  N".  C,  447; 
Stump  V.  Long,  84  N.  C,  616. 

C.  S.,  608,  provides :  "Every  judgment  in  which  the  transfer  of  title 
is  so  declared  shall  be  regarded  as  a  deed  of  conveyance,  executed  in  due 
form  and  by  capable  persons."  In  Rollins  v.  Herwy,  78  N".  C,  350,  it 
was  held  that  "a  decree  made  by  consent  that  the  plaintiff  will  recover 
the  land  in  controversy  had  the  effect  of  conveying  the  legal  estate  in 
fee  as  between  the  parties,"  and  was  good  against  third  persons  in  the 
absence  of  fraud  or  collusion. 

In  Holloway  v,  Durham,  176  N".  C,  553,  Hoke,  /.,  says  that  "the 
defendant  insists  that  this  being  a  judgment  by  consent,  the  parties  are 
not  confined  to  the  matters  in  controversy  presented  in  their  pleadings, 
and  that  the  present  judgment  was  intended  to  be  and  is  an  adjustment 
concluding  the  parties  as  to  any  and  all  damages  that  plaintiff,  his  heirs 
and  assigns,  might  at  any  time  suffer  from  the  erection  and  maintenance 
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of  defendant's  plant.  The  decisions  in  this  State  have  gone  very  far  in 
approval  of  the  principle  that  a  judgment  hy  consent  is  hut  a  contract 
between  the  parties,  put  upon  the  record  with  the  sanction  and  approval 
of  the  court,  and  would  seem  to  uphold  the  position  that  such  a  judgment 
may  be  entered  and  given  effect  as  to  any  matters  of  which  the  court 
has  general  jurisdiction,  and  this  with  or  without  regard  to  the  plead- 
ings. Bank  v.  McEwen,  160  N".  C,  414;  Burm  v,  Braswell,  139  N".  C, 
139;  Bank  v,  Comrs.,  119  N.  C,  214;  Vaughan  v.  Oooch,  92  N".  C,  524. 
Such  a  ruling  has  the  support  of  well  considered  authority  elsewhere. 
Fletcher  v.  Holmes,  25  Ind.,  458 ;  Seller  v.  Mfg.  Co,,  50  W.  Va.,  208, 
218;  Beach  Modern  Eq.  Pr.,  sec.  794;  2  Black  Judgments,  sec.  705; 
23  Cyc,  728." 

There  are  some  circumstances  in  which  a  judgment  by  consent  of 
counsel  will  be  set  aside.  Davis  v.  Bank  (Q^o.),  46  L.  R.  A.  (N".  S.), 
750.  But  these  are  the  exceptions.  Where  the  parties  themselves  have 
joined  in  the  consent,  and  there  is  no  fraud  or  mutual  mistake  shown,  the 
judgment  is  conclusive. 

There  are  many  and  insuperable  reasons  against  treating  the  former 
judgment  of  1908  as  a  nullity ;  the  court  had  jurisdiction  of  the  parties 
and  the  subject-matter;  the  consent  was  by  the  parties  themselves  as 
well  as  by  counsel,  and  extended  only  to  matters  as  to  which  the  parties 
could  have  agreed  out  of  court;  the  judgment  by  consent  could  not  be 
modified  except  by  consent ;  this  was  not  an  action  to  set  it  aside  by  fraud 
or  mutual  mistake,  and  no  ground  for  such  allegation  is  set  out ;  if  there 
was  mutual  mistake,  then  there  is  the  long  lapse  of  time;  neither  the 
wife  nor  the  children,  who  hold  title  under  the  consent  judgment,  are 
made  parties  to  this  action;  and  the  judgment  cannot  be  impeached  in 
this  collateral  proceeding. 

The  judgment  was  entered  with  the  consent  of  the  plaintiff,  and  i& 
binding  upon  him  as  a  conveyance  of  record  of  the  land  in  a  pending  suit 
for  alimony,  and  the  land  was  assigned  and  settled  by  the  court  upon 
his  wife  and  children  in  compromise  of  that  matter  with  the  consent  of 
the  plaintiff.  Any  decree  in  this  cause  would  have  been  invalid  if  entered 
against  them,  but  as  the  Court  is  of  the  opinion  that  they  obtained  a 
valid  title  by  the  consent  judgment  of  1908,  it  is  not  necessary  that  they 
should  be  parties  to  this  action  between  the  plaintiff  and  his  vendee. 

Reversed. 
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MOSES  L.  HILL,  by  His  Next  Fmend,  v.  NORTH  CAROLINA  RAILROAD 
COMPANY  AND  DIRECTOR  GENERAL  OF  RAILROADS. 

(Filed  1  December,  1920.) 

1.  Railroads — ETidence— Negligence— Contribatory  Negligence— Trials— 

Questions  for  Jury — ^Master  and  Servant— Employer  and  Employee. 

Evidence  that  an  employee  of  a  railroad  company,  in  the  performance 
of  his  duties,  and  obeying  the  order  of  its  foreman,  left  a  place  of  safety 
on  its  train,  provided  for  his  return  from  work,  boarded  the  train  as  it 
was  leaving,  and  was  prevented  from  entering  a  car  on  the  train  because 
of  its  narrow  door  and  crowded  condition ;  and  while  thus  being  compelled 
to  ride  on  its  running  board  was  struck  and  injured  after  going  about 
three  hundred  yards,  by  a  switch  post  placed  about  eighteen  inches  there- 
from, and  when  the  speed  of  the  train  had  reached  twenty  miles  an  hour, 
and  that  in  starting  no  whistle  was  blown  or  bell  rung,  is  sufficient  evi- 
dence of  the  defendant's  actionable  negligence,  and  also  of  the  plalntiflfs 
contributory  negligence  in  not  doing  what  was  required  of  him  to  reach 
a  place  of  safety  or  avoid  striking  the  switch  post,  within  the  stated  space, 
to  take  the  case  to  the  jury  on  both  of  these  issues. 

2.  Employer  and  Employee     Master  and  Servant — Negligence— Safe  Place 

to  Work — ^Duty  of  Employer. 

Where  an  employee  is  injured  under  dangerous  conditions  of  which  the 
employer  has  better  opportunity  to  be  aware  of,  the  obligation  to  exercise 
care  rests  to  a  greater  degree  upon  the  employer,  upon  the  principle  which 
required  him  to  provide  the  employee  a  safe  place  to  work  in  the  perform- 
ance of  his  duties. 

3.  Damages — Negligence— Personal  Injury. 

The  measure  of  damages  to  be  awarded  for  a  negligent  personal  injury, 
resulting  in  a  diminution  of  earning  power,  is  a  sum  equal  to  the  present 
worth  of  such  diminution,  for  the  plaintiff's  expectancy  of  life. 

4.  Appeal  and  Error— Negligence— Objections  and  Exceptions — Instruc- 

tions—Requests. 

Where  an  instruction  to  the  jury  upon  the  measure  of  damages  recover- 
able for  a  negligent  personal  injury,  resulting  in  a  diminution  of  earning 
power,  is  not  inherently  erroneous,  it  will  not  be  held  as  such  on  appeal 
for  not  being  sufficiently  explicit,  in  the  absence  of  a  correct  request  for 
special  instruction  stating  the  appellant's  view. 

Appeal  from  Lane,  J.,  at  September  Term,  1920,  of  Rowan. 

The  facts  deducible  from  the  plaintiff's  testimony  and  the  testimony 
of  the  plaintiff's  witnesses  are  as  follows:  Plaintiff,  fifteen  years  of 
age,  was  employed  by  the  defendant  to  work  at  the  defendant's  railroad 
shops  at  Spencer,  N".  C.  Plaintiff  lived  in  Salisbury,  N.  C,  and  was 
carried  to  and  from  his  place  of  employment  by  the  defendant  on  an 
employee's  train,  known  as  the  "shop  train,"  consisting  of  cattle  cars, 
converted  into  cars  for  employees  to  ride  in,  which  were  without  plat- 
forms, steps,  and  doors,  and  were  not  equipped  with  bell  ropes  or  signal 
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cords,  though  there  was  a  narrow  entrance  on  the  side  of  the  car  near 
its  end.  On  the  afternoon  of  30  May,  1918,  plaintiff  hoarded  the  rear 
car,  or  supply  car,  of  the  shop  train  to  return  home.  The  shop  train 
proceeded  toward  Salishury,  stopped  at  the  defendant's  transfer  shed, 
and  plaintiff  was  requested  by  a  Mr.  Litton,  who  had  charge  of  the 
supply  car,  and  who  had  been  the  plaintiff's  foreman  that  day,  to  carry 
a  rag  wringer  to  the  transfer  shed  office.  Plaintiff  immediately  alighted 
from  the  supply  car,  ran  to  the  transfer  shed  office,  delivered  the  rag 
wringer,  and  ran  back  to  the  train,  which  was  then  slowly  moving  off. 
No  bell  was  run  and  no  signal  of  any  kind  given  for  the  starting  of  the 
train.  Plaintiff  boarded  the  running  board  of  the  nearest  car,  the 
fourth  car  from  the  rear  car  of  the  train,  and  endeavored  to  get  in  it, 
but  was  unable  to  do  so  on  account  of  the  narrow  passageway  being 
crowded  and  blocked  by  employees.  The  speed  of  the  train  rapidly 
increased  to  a  rate  of  twenty  miles  an  hour,  and  after  riding  a  distance 
of  approximately  three  hundred  yards,  plaintiff  was  struck  by  a  switch 
post  four  and  a  half  feet  high,  standing  eighteen  inches  from  the  run- 
ning board,  and  knocked  beneath  the  wheels  of  the  train.  Plaintiff's 
left  foot  was  crushed  .six  inches  above  the  ankle,  and  his  right  foot 
severely  injured.  The  shop  train  ran  by  the  plaintiff.  The  rear  car 
stopped  sixty  feet  from  where  plaintiff  lay  beside  the  track. 

The  jury  returned  a  verdict  finding  negligence  of  defendant,  contribu- 
tory negligence  of  plaintiff,  and  assessed  damages  at  $4,000.  Judgment 
tl^ereon,  and  defendant  appealed. 

John  C.  Bushy  and  A.  H.  Price  for  plaintiff. 
Linn  &  Linn  for  defendant, 

Wai^kee,  J.,  after  stating  the  case:  There  was  evidence  tending  to 
show  n^ligence  on  the  part  of  the  defendant  which  was,  and  should  have 
been,  submitted  to  the  jury.  The  plaintiff  was  ordered  by  one  having 
authority  to  give  the  order  to  leave  the  train,  on  which  he  was  at  the 
time,  and  deliver  a  rag  wringer  at  the  transfer  shed  office,  which  order 
he  obeyed,  and  before  he  could  return  to  the  train  and  to  the  position 
which  he  had  previously  occupied  thereon,  the  train  started  off.  Plain- 
tiff got  upon  the  running  board  of  the  car  safely,  although  the  train 
was  in  motion  and  increasing  its  speed  all  the  time  until  it  was  running 
at  the  rate  of  twenty  miles  an  hour,  when  he  was  struck  by  a  switch 
post  and  knocked  under  the  wheels  of  the  train.  There  also  was  testi- 
mony that  he  could  not  get  inside  of  the  car,  because  it  was  so  crowded 
with  the  hands  as  to  prevent  his  doing  so.  It  was  the  duty  of  the  defend- 
ant, through  its  servants  in  charge  of  the  train,  to  allow  plaintiff  suffi- 
cient time  to  do  what  he  was  ordered  to  do,  and  to  return  to  the  car  he 
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had  left,  or,  at  least,  to  some  safe  place  on  the  train.  Instead,  becauae 
of  the  crowded  condition  of  the  supply  car,  he  was  compelled  to  occupy 
a  place  of  danger,  where  he  was  liable  to  be  struck,  and  was  struck  by 
the  switch  post,  and  injured  as  he  described.  At  the  time  he  was  an 
employee  of  the  defendant,  and  as  such  he  was  entitled  to  be  furnished 
by  him,  in  the  exercise  of  due  care,  a  reasonably  safe  place  to  perform 
his  work  while  in  his  service.  Atkins  v.  Madry,  174  N.  C,  187;  Taylor 
V.  Power  Co.,  ibid.,  583.  If  a  master  has  a  better  opportunity  to  know 
of  defects  and  dangers  than  his  servant,  to  whom  they  are  unknown, 
the  obligation  to  exercise  care  is  not  exactly  the  same.  Atkins  v.  Madry, 
supra.  This  duty  which  the  defendant  owed  to  him  was  not  fulfilled, 
and  because  of  this  failure  of  duty,  he  was  severely  hurt.  It  cannot 
be  successfully  asserted  that  it  was  not  the  proximate  cause  of  the  injury. 
He  was  standing  on  the  running  board,  the  only  place  he  could  stand, 
and  was  struck  by  the  switch  post,  which  was  placed  near  the  side  of 
the  railroad  track.  The  defendant  knew  of  the  danger,  or  should  have 
known  of  it,  and  he  should  not  have  so  acted  as  to  expose  the  plaintiff 
to  it.  It  was  the  combination  of  running  board  and  switch  post,  placed 
so  near  to  each  other  as  to  strike  one  standing  on  .the  former  that  caused 
injury  to  plaintiff,  who  was  unaware  of  the  dangerous  situation.  De- 
fendant should  have  placed  them  wider  apart,  or  he  should  have  warned 
the  plaintiff  of  the  danger.  Whether  plaintiff  exercised  due  care  while 
holding  on  to  the  grab-iron  in  order  to  secure  and  steady  himself,  or 
carelessly  bowed  his  back  too  much,  or  whether  he  could  have  entered 
the  car  by  reasonable  effort  and  prevented  the  injury,  or  whether  he 
could  have  otherwise  avoided  it,  raised  questions  for  the  jury.  We  do 
not  see  how  it  could  be  a  question  of  law  under  the  circumstances,  as 
contended  that  it  was.  Under  the  instructions  of  the  judge,  the  jury 
found  that  the  plaintiff  was  guilty  of  contributory  n^ligence,  which 
affected  the  question  of  damages  only,  and  was  not  a  bar  to  plaintiff's 
recovery.  The  charge  of  the  judge  was  correct  in  respect  to  the  n^li- 
gence,  and  very  fair. 

Myers  v.  R.  R.,  166  !N".  C,  233,  in  its  essential  facts,  resembles  this 
case,  and  there  it  was  held,  where  the  plaintiff  acted  under  a  similar 
order  of  his  superior,  that  his  conduct  in  getting  on  the  train  made 
contributory  negligence  a  question  for  the  jury. 

As  to  the  damages,  it  is  objected  that  the  true  rule  was  not  given  to 
the  jury,  which  is,  that  the  damages  to  be  awarded  for  a  negligent 
personal  injury,  resulting  in  a  diminution  of  earning  power,  is  a  sum 
equal  to  the  present  worth  of  such  diminution,  and  not  its  aggregate 
for  plaintiff's  expectancy  of  life.  This  rule  is  the  correct  one.  Other- 
wise, a  plaintiff  would  recover  now  for  losses,  by  reason  of  diminished 
earning  capacity,  though  they  are  sustained  in  ten,  twenty,  or  even  thirty 
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years  hence,  without  any  consideration  of  the  fact  that  he  is  not  entitled 

to  the  whole  of  them  presently,  as  these  losses  could  only  be  incurred  at 

diflFerent  periods  in  the  future.     Something,  therefore,  must  be  allowed, 

because  he  is  compensated  for  them  before  the  time  when  they  would  be 

actually  suflFered.     Many  cases,  in  different  jurisdictions,  sustain  the 

rule.     Fry  v.  R.  R.,  159  K  C,  362;  Johnson  v.  R.  R.,  163  K  C,  431; 

Pickett  V.  R,  R.,  117  K  C,  616;  Wilkinson  v,  Dunbar,  149  K  C,  20; 

Benton  t?.  R.  R.,  122  K  C,  1007;  Watson  v.  R.  R.,  133  K  C,  188; 

O'Brien  v.  White,  105  Me.,  308;  R,  R.  v.  Carroll,  184  Fed.  Rep.,  772; 

Fulsome  v.  Concord,  46  Vt.,  135 ;  Kenny  v.  Folkerts,  84  Mich.,  616.    But 

the  charge  did  not  altogether  ignore  this  rule,  though  it  was  not  as 

fully  stated  as  it  might  have  been.     If  the  defendant  desired  it  to  be 

stated  more  fully,  or  in  any  special  way,  he  should  himself  have  asked 

for  an  instruction  sufficient  to  present  his  view,  or  so  as  to  direct  the 

attention  and  consideration  of  the  jury  more  pointedly  to  the  rule  of 

damages.     Simmons  v.  Davenport,  140  !N".  C,  407 ;  Beck  v.  Tanning  Co,, 

179  N.  C,  123,  127.     We  have  recently  said  upon  this  question,  in  the 

case  of  Harris  v.  Turner,  179  N".  C,  322,  at  p.  325 :     "The  judge  left 

the  question  of  damages  entirely  to  the  jury,  for  he  could  not  decide 

it  as  a  matter  of  law.     .     .     .    When  the  judge  left  the  amount  paid 

by  the  defendants  for  the  jury  to  find,  defendants  were  silent,  and, 

therefore,  assented  to  this  treatment  of  the  question.     If  the  defendants 

desired  a  special  instruction,  to  guide  the  jury,  they  should  have  asked 

for  it.     Simmons  v.  Davenport,  140  N.  C,  407.     We  there  held  that  if 

a  party  desires  fuller  or  more  specific  instructions  than  those  given  by 

the  court  in  the  general  charge,  he  must  ask  for  them,  and  not  wait  until 

the  verdict  has  gone  against  him,  and  then,  for  the  first  time,  complain 

that  an  error  was  committed."    And  in  Davis  v.  Keen,  142  N".  C,  at  p. 

502 :     ''Any  omission  to  state  the  evidence  correctly  or  to  charge  in  any 

particular  way  should  be  called  to  the  attention  of  the  court  before 

verdict,  so  that  the  judge  may  have  opportunity  to  correct  the  oversight. 

A  party  cannot  be  silent  under  such  circumstances,  and,  after  availing 

himself  of  the  chance  to  win  a  verdict,  raise  an  objection  afterwards. 

He  is  too  late.     His  silence  will  be  adjudged  a  waiver  of  his  right  to 

object,  where  the  instruction  of  the  court  is  not  itself  erroneous.     This 

has  been  approved  in  many  cases,  and  very  lately  in  several,"  citing 

Baggett  v.  Lanier,  178  N.  C.,  132 ;  Futch  v.  R,  R.,  ibid.,  282 ;  Sears  v. 

R.  R.,  ibid.,  285 ;  S.  v.  Stancill,  ibid.,  683.     The  instruction,  as  to  dam- 

agee,  was  somewhat  general,  but  not  inherently  erroneous,  and,  therefore, 

the  rule  of  practice,  which  we  have  just  stated,  should  apply. 

We  find  no  error  in  the  case  or  record. 

No  error. 
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J.  T.  SHEPHERD  v.  J.  RUFUS  SHEPHERD  et  al. 

(Filed  1  December,  1920.) 

1.  Appeal  and  Error — ^Record — ^Findings — Jud^^ents— Motions. 

In  passing  upon  an  appeal  from  the  refusal  of  the  Superior  CJourt  judge 
to  set  aside  a  judgment,  his  finding  that  the  motion  was  solely  based  upon 
excusable  neglect  will  preclude  the  further  ground  that  the  judgment  was 
not  regularly  entered. 

2.  Judgments— Motions— Excusable  Neglect. 

It  Is  inexcusable  and  gross  neglect  for  a  plaintiff  to  take  out  claim  and 
delivery  in  his  action,  fail  to  file  his  complaint,  and  permit  a  judgment 
by  default  to  be  taken  against  him  according  to  the  course  and  practice 
of  the  courts;  and  his  motion  to  set  aside  the  judgment  for  excusable 
neglect  therein  will  be  denied. 

8.  Appeal  and  Error— Objections  and  Exertions-Judgments— Motions^ 
Irregular  Judgments— Evidence— Mndings. 

Exception  to  the  refusal  of  the  Superior  Ck)urt  judge  to  consider  the 
evidence  on  a  motion  to  set  aside  a  judgment,  relating  to  Its  having  been 
irregularly  entered,  or  to  grant  the  motion  on  that  ground,  should  be 
taken  at  that  time,  with  request  that  the  judge  find  the  necessary  facts. 

4.  Appeal  and  Error— Assignments  of  Erroi^— Exceptions— Attorney  and 

Client. 

* 

It  is  necessary  that  assignments  of  error  be  based  upon  exceptions  duly 
taken  and  in  apt  time,  which  it  is  the  duty  of  appellant's  attorneys  to 
do,  and  an  assignment  of  error  not  based  upon  an  exception  will  not  be 
considered  on  appeal. 

Appeal  from  Lane,  J.,  at  July  Term,  1920,  of  Montgomery. 

This  is  a  motion  to  set  aside  a  judgment  for  excusable  neglect.  The 
original  motion  was  also  based  on  another  ground,  it  being  that  the 
judgment  was  irregularly  taken,  having  been  rendered  contrary  to  the 
course  and  practice  of  the  court,  but  the  judge  finds  as  a  fact  that  at 
the  hearing  the  only  ground  alleged  was  excusable  neglect.  He  found 
the  facts  and  refused  to  set  aside  the  judgment. 

The  action  was  brought  by  the  plaintiff  to  recover  a  five-passenger 
Overland  automobile,  and  under  claim  and  delivery  proceedings  the  car 
was  taken  from  the  defendants  and  delivered  to  the  plaintiff,  who  filed 
no  complaint  and  paid  no  further  attention  to  the  case.  Defendants 
answered  by  setting  up  a  counterclaim  based  on  false  representations  as 
to  the  condition  of  the  car,  and  false  warranty.  Issues  were  submitted  to 
the  jury,  and  they  found  that  plaintiff  did  not  own  the  car;  that  he 
had  made  the  false  and  fraudulent  representations  which  deceived  the 
defendants  and  induced  them  to  exchange  a  mare  with  buggy  and 
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harness  and  $250  "as  boot,"  for  the  car,  and  assessed  their  damages  at 
$305.     Judgment  was  entered  upon  the  verdict,  and  plaintiff  appealed. 

/.  C.  Sedherry  and  R.  T,  Poole  for  plaintiff, 
J.  A,  8 pence  for  defendants, 

Watkek,  J.,  after  stating  the  case :  As  the  judge  found  as  a  fact  that 
plaintiff  moved  to  set  aside  the  judgment  only  upon  the  ground  of  ex- 
cusable neglect,  nothing  else  is  before  us.  It  is  so  palpable  that  plaintiff 
was  guilty  of  inexcusable  neglect,  that  it  is  unnecessary  to  discuss  the  evi- 
dence and  the  findings.  The  plaintiff  obtained  possession  of  the  car 
under  the  claim  and  delivery  proceedings  and  seemed  to  think  that 
nothing  more  was  required  to  be  done  by  him.  He  filed  no  complaint, 
and  did  not  attend  court  to  look  after  his  case,  but  left  it  to  take  care 
of  itself,  having  completely  abandoned  it.  He  did  retain  an  attorney, 
but  one  who  resided  in  another  county,  and  who  did  not  attend  the  court 
at  the  term  he  knew  the  case  had  been  calendared  for  trial.  Jernigan 
V,  Jernigan,  179  N.  C,  237,  and  cases  cited.  There  was  evidence  that 
he  stated  to  a  witness  that  if  anything  more  was  done  in  the  case  it  must 
be  done  by  some  one  else,  as  he  was  not  going  to  do  anything.  It  is  no 
wonder  that  his  Honor,  upon  the  evidence,  found  that  plaintiff  had  been 
negligent  without  any  excuse  for  it,  as  it  appears  to  have  been  a  case  of 
gross  negligence.  We  have  often  held  that  a  party  to  a  suit  in  court 
should  give  it  such  attention  and  care  as  a  man  of  ordinary  prudence 
usually  bestows  upon  his  important  business.  McLeod  v.  Oooch,  162 
K  C,  122;  Waddell  v.  Wood,  64  N".  C,  624;  Sluder  v,  Rollins,  76  'N,  C, 
271;  Roberts  v.  Allman,  106  N".  C,  391;  Pepper  v,  Clegg,  132  K  C, 
312 ;  Manning  v,  R,  R.,  122  'N.  C,  824;  Norton  v,  McLaurin,  125  N".  C, 
185;  Lumber  Co,  v,  Cottingham,  173  !N".  C,  323;  Land  Co,  v,  Wooten, 
177  N.  C,  248.  A  recent  case  much  in  point  is  Jernigan  v,  Jernigan, 
supra,  which  we  have  already  cited  for  another  purpose. 

If  defendant  intended  to  insist  on  the  ground  that  the  judgment  was 
irregular,  he  shoiJd  have  made  it  known,  or,  at  least,  should  distinctly 
have  excepted  at  the  time,  because  the  judge  did  not  consider  it  or  find 
the  facts  in  regard  to  it.  An  assignment  of  error  not  based  upon  an 
exception  duly  and  properly  taken  is  not  sufficient.  The  preparation 
of  the  assignment  of  error  is  the  work  of  the  attorney  for  the  appellant, 
and  is  not  a  part  of  the  case  on  appeal;  and  its  office  is  to  group  the 
exceptions  noted  in  the  case  on  appeal ;  and  if  there  is  an  assignment  of 
error  not  supported  by  an  exception,  it  will  be  disregarded.  Worley  v. 
Logging  Co.,  157  N".  C,  490;  McLeod  v,  Oooch,  162  N.  C,  at  p.  124; 
Harrison  v.  Dill,  169  N.  C,  5'^2-64A,  If  a  party  desires  any  special 
facts  to  be  found,  he  should  request  it ;  otherwise,  we  presume  the  judge 
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found  such  facts  as  will  support  the  judgment.  Alhertson  v.  Terry,  108 
W.  C,  75 ;  Hardware  Co.  v.  Buhmann,  159  N".  0.,  611 ;  McLeod  v.  Gooch, 
162  N.  C,  at  p.  124. 

The  plaintiff  has  lost  his  rights,  if  he  had  any,  by  his  own  laches,  and 
has  himself  to  blame  for  the  result. 

Affirmed. 


THE  COMMISSIONERS  OF  HENDERSONVILLE  v.  PRUDDEN  & 

COMPANY. 

(Filed  1  December,  1920.) 

1.  Municipal  'CorporationB— Cities    and    Towns — Bondo     Sale— Notice— 
Publication — Statutes. 

Ch.  3,  sec.  4,  Public  Laws  of  North  Carolina,  Special  Session  of  1920, 
amending  sec.  2956,  Consolidated  Statutes,  as  to  the  advertisement  or 
notice  of  the  sale  of  municipal  bonds,  requiring,  In  addition,  that  such 
notice  be  published  in  "a  financial  or  trade  Journal,  published  within 
the  State  of  North  Carolina,  which  regularly  publishes  the  sale  of  munici- 
pal bonds,"  does  not  require  that  the  newspaper  designated  be  exclusively 
devoted  to  finance  and  trade,  if  the  publication  will  likely  give  notice  to 
the  buyers  of  this  class  of  securities,  and  it  is  sufficient  if  the  newspaper 
in  which  the  publication  is  made  is  one  of  general  circulation  In  the  State 
and  carries  advertlsemests  relating  to  these  matters  as  a  customary  and 
established  feature  of  the  issue. 


2.  Statutes —  Interpretation —  Municipal  Bond^  Sales  —  Notice  —  News- 
papers-—Impossibilities. 

A  statutory  requirement,  in  this  case  providing  that  the  notice  of  the 
sale  of  municipal  bonds  shall  be  made  by  publication  in  "financial  paper 
or  trade  journal,  published  within"  this  State,  will  not  be  so  construed  as 
to  require  an  impossibility. 

8.  Municipal  Corporations— Bonds —  Sales—  Notice—  Publication —  Stat- 
utes—Financial Newspapers. 

Where  the  notice  of  sale  of  municipal  bonds  has  been  published  In  this 
State  in  a  newspaper  of  local  circulation  only,  and  not  In  a  newspaper  of 
general  circulation,  carrying  advertisements  relating  to  these  matters  as 
a  customary  and  established  feature  of  the  issue,  the  IXHids  so  issued  are 
void  as  between  the  contracting  parties. 

4.  Municipal  Corporations — Bonds — Notice — ^Publication — ^Purchasers- 
Parties — ^Matters  in  Fieri. 

The  proposed  purchaser  of  mimiclpal  bonds  may  refuse  to  take  the 
bonds  for  which  he  is  the  successful  bidder,  on  the  ground  that  the  statute 
has  not  been  followed  which  requires  advertisement  In  "a  financial  paper 
or  trade  Journal,"  etc.,  the  objection  being  between  the  original  parties 
when  the  matter  is  in  fieri. 
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5.  Courts —Judicial  Notice — ^Admissions— Bonds — Sales — Notice— Pobli- 
cation— Newspapers— statutes. 

Under  the  principle  that  the  courts  will  take  judicial  notice  of  a  rule 
or  custom  in  the  general  business  of  the  country  when  of  sufficient  noto- 
riety to  make  it  safe  and  proper  to- do  so,  it  is  Held,  that,  notwithstanding 
an  admission  of  record  of  the  parties  to  the  contrary,  the  courts  of  this 
State  will  take  judicial  notice  that  there  are  newspapers  of  general  circu- 
lation published  here,  within  the  Intent  and  meaning  of  our  statute  requir- 
ing notice  of  the  sale  of  municipal  bonds  to  be  given  in  a  "financial  paper 
or  trade  journal,"  etc. 

Civil  action,  heard  and  decided  on  case  agreed  and  by  consent  before 
McElroy,  J,,  at  chambers  in  Asheville,  IN".  C,  on  2  November,  1920. 

The  action  is  to  recover  the  purchase  price  of  municipal  bonds  of  the 
city  of  Heridersonville  to  the  amount  of  $62,000,  sold  or  contracted  to 
defendant  company  by  plaintiff  at  a  stipulated  sum  on  18  September, 
1920,  and  purporting  to  have  been  issued  under  the  Municipal  Finance 
Act,  Consolidated  Statutes,  ch.  56,  subch.  111.  Defendant  refuses  ac- 
ceptance and  payment  on  the  alleged  ground  that  the  sale  of  said  bonds 
has  not  been  properly  advertised  as  the  law  requires.  As  chiefly  perti- 
nent to  the  question  presented,  it  is  admitted  in  the  case  agreed:  (a) 
''That  prior  to  the  sale  the  said  bonds  and  the  proposed  sale  thereof  were 
duly  advertised  in  the  Hendersonville  Netvs,  a  newspaper  published  in 
the  city  of  Hendersonville,  N.  C,  and  having  general  circulation  in  said 
municipality."  (b)  That  said  sale  of  said  bonds  was  not  advertised 
"in  a  financial  paper  or  trade  journal  published  within  the  State  of 
North  Carolina  for  the  reason  that  no  such  financial  paper  or  trade 
journal  exists  or  is  published  within  the  State,"  which  regularly  pub- 
lishes notices  of  the  sale  of  municipal  bonds,  (c)  That  it  is  agreed  that 
there  is  no  financial  paper  or  trade  journal  published  within  the  State 
which  r^ularly  publishes  notices  of  such  sales,  etc. 

Upon  the  facts  submitted,  the  court  being  of  opinion  that  these  bonds 
would  constitute  valid  obligation  of  the  city,  entered  judgment  that  the 
defendants  comply  with  the  contract,  and  thereupon  defendant  excepted 
and  appealed. 

E.  W.  Ewbank  for  board  of  commissioners,  Hendersonville,  N.  C, 
C.  N.  Malone  and  G,  A,  Thomasson  for  Prudden  &  Company, 

Hoke,  J.  The  case  agreed  states,  and  a  perusal  of  the  law  will  show, 
that  the  original  finance  act  applicable  to  the  question,  Consolidated 
Statutes,  sees.  2956  and  2920,  provided  for  the  publication  of  the  notices 
of  this  kind  in  a  "newspaper  published  in  the  municipality,  or  if  no 
newspaper  is  published  therein,  then  in  a  newspaper  published  in  the 
county,  and  circulating  in  the  municipality,  or  if  there  is  no  such  news- 
32—180 
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paper,  the  notice  shall  be  published  at  the  door  of  the  building  in  which 
the  governing  body  usually  holds  its  meetings,  and  at  three  other  public 
places  in  the  municipality.  And  in  ch.  3,  sec.  4,  Public  Laws,  Special 
Session  1920,  ratified  August,  1920,  on  matter  specially  pertinent  to  this 
inquiry,  the  general  act  was  amended  as  follows :  "Sec.  2956,  Consoli- 
dated Statutes,  constituting  sec.  30,  Municipal  Finance  Act,  is  hereby 
amended  by  inserting  at  the  end  of  said  section  the  following  words: 
The  notice  required  by  this  section  shall  be  published  not  only  in  the 
manner  prescribed  by  sec.  2920,  but  also  in  a  financial  paper  or  trade 
journal,  published  within  the  State  of  !N'orth  Carolina,  which  regularly 
publishes  notices  of  the  sale  of  municipal  bonds."  It  will  be  noted  that 
the  amendment  in  question  does  not  require  the  publishing  of  the  notice 
in  a  paper  devoted  exclusively  to  finance  and  trade,  the  design  and 
purpose  being  to  provide  for  a  publication  that  will  likely  aflFord  notice 
to  buyers  of  this  class  of  securities,  and  we  think  the  requirements  of 
the  statute  are  fully  satisfied,  and  its  terms  and  purpose  complied  with 
by  publishing  the  additional  notice  in  a  paper  having  a  general  circula- 
tion in  the  State,  and  which  carries  advertisements  relating  to  these 
matters  as  a  customary  and  substantial  feature  of  its  issue.  We  are 
confirmed  in  this  view  by  a  consideration  of  the  rule  of  statutory  con- 
struction very  generally  recognized,  that  "a  statute  is  never  to  be  under- 
stood as  requiring  an  impossibility  if  such  result  can  be  avoided  by  any 
fair  and  reasonable  construction.''  Black  on  Interpretation  of  Laws 
(2  ed.),  p.  119,  a  position  approved  and  applied  by  the  Court  in  Oarrison 
V.  R,  R,,  150  iN".  C,  575,  and  other  cases. 

Assuming,  as  the  case  agreed  clearly  contemplates,  that  the  notice 
provided  for  must  appear  in  a  paper  exclusively  dealing  in  financial  and 
trade  matters,  would  be  to  put  the  Legislature  in  the  attitude  of  having 
provided  in  an  elaborate  law  for  the  issue  of  bonds  for  governmental 
purposes  and  annexing  a  condition  that  would  render  its  entire  action  of 
no  avail.  See,  also,  on  question  of  notice,  Komegay  v.  Ooldshoro,  at 
the  present  term. 

The  construction  of  the  statute  we  have  indicated  being  the  true  one, 
we  must  hold  that  these  bonds  have  not  been  properly  advertised,  it 
appearing  so  far  as  the  case  discloses  that  the  notice  of  sale  has  only 
been  given  in  a  newspaper  having  local  circulation,  and  has  not  appeared 
in  a  financial  or  trade  journal  of  any  kind  published  in  the  State.  And 
the  matter  being  in  fieri,  it  is  open  to  the  original  parties  to  the  trans- 
action to  present  and  insist  on  the  objection.  Bermett  v.  Comrs,,  173 
N.  C,  625-630. 

We  are  not  inadvertent  to  the  statement  and  admission  in  the  case 
agreed  that  there  is  no  such  financial  paper  or  trade  journal  published 
in  the  State,  as  the  statute  requires.     What  eflFect  such  an  admission 
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might  have  on  the  rights  of  the  parties,  if  the  Court  was  concluded  by 
it,  we  are  not  called  on  to  determine,  for  we  are  not  bound  by  it.  On 
the  question  thus  presented  in  Board  of  Health  v,  Comrs,,  173  N.  C, 
250-253,  it  is  held  in  effect  that  the  Court  is  not  concluded  by  the  admis- 
sion of  parties  to  a  controversy,  as  to  conclusions  or  inferences  of  law, 
nor  by  admissions  of  fact  when  contrary  to  those  of  which  the  Court  is 
required  to  take  judicial  notice,  citing,  among  other  authorities,  Prich- 
ard  V,  Comrs,,  126  N".  C,  908-913;  Hopper  v,  Covington,  118  TJ.  S., 
148-151 ;  Equitable  Insurance  Company  v.  Brown,  213  U.  S.,  25 ;  Oraef 
V.  Eq.  Ins.  Co.,  160  K  Y.,  6  PI.  &  Pr.,  pp.  336-338,  etc.  That  was  a 
case  where  the  admission  was  made  by  a  demurrer,  but  the  reason  and 
principle  extends  also  to  an  admission  presented  as  in  this  case  for  ob- 
taining the  decision  of  the  Court  on  the  rights  of  the  parties.  And  on 
the  question  of  judicial  notice,  it  is  recognized  here  and  elsewhere  that 
the  Court  will  take  judicial  notice  of  a  rule  or  custom  in  the  general 
business  of  the  country  when  the  same  is  of  sufficient  notoriety  to  make 
it  safe  and  proper  to  do  so.  Furniture  Co,  v.  Express  Co.,  144  N.  C, 
639,  citing,  among  other  authorities,  McKelvey  on  Evidence,  pp.  33-34; 
Wigmore  on  Evidence,  sec.  2580.  In  McKelvey  the  general  principle 
is  stated  as  follows:  "There  is  a  class  of  facts  of  which  a  court  may 
take  judicial  notice  in  its  sound  legal  discretion  and  supporting  them  is 
the  single  principle  of  common  notoriety,  the  vital  question  being 
whether  sufficient  notoriety  attaches  to  any  particular  fact  to  make  it 
safe  and  proper  to  assume  its  existence  without  proof."  Applying  the 
principle  it  is  undoubtedly  safe  to  assume,  and  we  judicially  know  that 
there  are  several  newspapers  in  this  State  having  an  extensive  and 
general  circulation  in  which  advertisements  for  sales  of  bonds  of  this 
character  are  customarily  made,  and  to  which  buyers  of  this  class  of 
securities  habitually  refer  for  information,  publications  that  fully  meet 
in  this  respect  the  requirements  of  the  statute,  and  in  which,  or  one  of 
them^  proper  advertisement  must  be  made  and  shown  before  a  valid  sale 
of  municipal  bonds  can  be  had. 

For  the  reasons  given,  we  must  hold,  as  stated,  that  the  proposed  bond 
issue  and  sale  to  these  parties  is  invalid,  and  on  the  relevant  facts  appear- 
ing in  the  case  agreed,  there  must  be  judgment  entered  for  defendant. 

Rerversed. 
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PAUL  CHATHAM  et  al.  v.  MECKLENBURG  REALTY  COMPANY  et  al. 

(Filed  8  December,  1»20.) 

1.  Judfi^ments  — ^AssignmeDt  —-Parol  Evidence  — ^Trusts  -—Beneficiaries  — 

Ratification. 

It  may  be  shown  by  parol  that  an  assignment  of  a  judgment,  absolute 
in  form,  was,  In  fact,  to  be  held  as  a  security  for  a  debt ;  and  this  applies 
to  one  acquiring  an  interest  under  the  assignment,  who  was  not  aware 
of  it  at  the  time,  but  afterwards  accepted  it  and  claimed  its  benefits. 

2.  Same— Actions— Parties. 

Where  a  judgment  has  been  assigned  to  one  for  the  benefit  of  himself 
and  others,  the  one  to  whom  the  judgment  has  been  assigned  holds  as 
trustee  for  the  others,  and  he  and  the  others  holding  an  interest  therein 
may  maintain  an  action  against  the  judgment  debtor;  and  while  such 
assignee  is  not  a  necessary  party,  when  he  holds  merely  as  a  trustee,  he 
is  a  proper  party. 

8.  Judfi^ments— Assignment — ^Estoppel — Tmsts. 

A  judgment  assigned  either  absolutely  or  in  trust  operates  as  an  estoppel 
between  the  judgment  debtor  and  the  parties,  and  privies,  or  others  having 
an  interest  therein  as  cestuis  que  trust ent,    C.  S.,  449. 

4.  Corporations-Judgments— Dividends — ^Frand — ^Execution — ^Limitation 

of  Actions. 

Pending  an  action  to  compel  the  refund  of  moneys  of  a  corporation 
wrongfully  distributed  as  dividends  among  its  stockholders,  by  the  as- 
signees of  a  judgment  against  it,  an  attempted  liquidation  by  the  corpora- 
tion is  in  fraud  of  the  plaintiffs,  but  the  running  of  the  statute  of  limita- 
tions does  not  begin  until  execution  has  been  issued  against  the  corpora- 
tion and  returned  unsatisfied;  and  C.  S.,  441  (9),  as  to  the  time  for 
commencing  an  action  after  the  discovery  of  the  fraud,  has  no  application. 

5.  Corporations— Parties — ^Receivers. 

It  is  unnecessary  to  have  a  receiver  appointed  in  order  for  the  assignee 
of  a  judgment  creditor,  and  those  thereunder  beneficially  interested,  to 
maintain  an  action  against  its  officers  and  stockholders  for  misapplication 
of  its  funds  in  distribution  among  the  shareholders  as  dividends. 

Allen,  J.,  dissenting ;  Brown,  J.,  concurring  in  the  dissenting  opinion. 

Appeal  by  both  parties  from  Shaw,  J.,  at  September  Term,  1919,  of 
Mecklenburg. 

At  February  Term,  1917,  of  Mecklenburg,  Paul  Chatham  and  the 
Charlotte  Rapid  Transit  obtained  judgment  against  the  defendant,  the 
Mecklenburg  Realty  Company,  for  $10,000  and  interest  from  date  of 
judgment.  On  appeal,  this  was  affirmed  with  modification  that  the 
judgment  should  bear  interest  from  19  May,  1913,  the  date  of  the  con- 
tract sued  upon,  and  not  from  the  first  day  of  the  trial  term  as  in  actions 
for  tort,  where  the  verdict  does  not  expressly  allow  interest.     A  petition 
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to  rehear  was  denied.  Execution  upon  the  judgment  was  issued  14 
March,  1918,  and  was  returned  2  April,  1918,  ''nulla  bona/'  Thereupon 
plaintiffs  made  demand  upon  the  officers  and  directors  of  the  Mecklen- 
burg Realty  Company  to  pay  in  sufficient  funds  from  the  assets  of  the 
company  which  had  been  distributed  among  the  stockholders  to  liquidate 
said  judgment,  which  was  refused. 

This  action  was  begun  2  April,  1918,  against  the  directors  and  stock- 
holders of  the  Mecklenburg  Realty  Company  to  enforce  payment  of  said 
judgment,  and  upon  an  order  for  examination,  made  in  this  cause,  by  the 
officers  of  the  Mecklenburg  Realty  Company,  it  was  ascertained  that  its 
entire  assets  and  capital  had  been  distributed  among  the  stockholders. 
On  17  August,  1917,  the  plaintiffs  in  the  judgment  assigned  to  E.  T. 
Cansler  and  H.  L.  Taylor  one-fifth  interest  in  the  proceeds  as  security 
for  payment  of  fees  for  legal  services  rendered,  and  to  be  rendered  in 
said  case.  On  2  January,  1918,  the  plaintiffs  in  the  judgment  assigned 
to  H..L.  Taylor  $2,305  in  said  judgment  as  security  for  debts  due  him, 
but  for  which  he  held  other  security  amply  sufficient  to  secure  said  debts. 
On  2  January,  1918,  the  same  plaintiffs  assigned  to  Margaret  Kava- 
naugh  as  security  for  certain  debts  due  her  the  balance  arising  from  the 
proceeds  from  said  judgment. 

The  Mecklenburg  Realty  Company,  on  7  December,  1916,  filed  a  cer- 
tificate of  voluntary  dissolution,  and  thus  attempted  to  dissolve.  The 
summons  in  the  original  action  in  this  case  had  been  served  upon  said 
realty  company  theretofore  on  12  August,  1914. 

When  this  cause  came  on  for  trial  at  September  Term,  1919,  of  Meck- 
lenburg, both  parties,  by  consent,  entered  on  the  minutes  of  the  court, 
waived  trial  by  jury,  and  consented  that  the  issues  of  fact  be  tried  by 
the  court,  who  heard  the  evidence  and  rendered  the  findings  of  fact  and 
judgment  holding  that  the  assignees  of  an  interest  in  judgment  were  not 
necessary  parties  in  the  said  action;  that  plaintiffs'  cause  of  action 
against  the  stockholders  of  the  Mecklenburg  Realty  Company  was  barred 
by  the  three-year  statute  of  limitations;  and  that  plaintiffs  could  only 
recover  against  said  stockholders  to  the  extent  of  the  assets  and  capital 
of  said  company,  which  had  been  distributed  among  them  within  said 
three  years,  but  that  plaintiffs'  cause  of  action  against  the  directors  of 
said  company  was  not  barred  by  the  statute  of  limitations.  Both  parties 
appealed.  At  Spring  Term  of  this  Court,  1920,  a  per  curiam  order  was 
entered  that  the  assignees  of  interests  in  the  judgment  should  be  made 
parties  in  the  Superior  Court,  with  leave  to  them  to  file  pleadings  and 
to  the  other  parties  to  except,  and  that  the  action  taken  should  be  certi- 
fied to  this  Court,  the  case  being  retained  here  for  further  orders,  but 
the  order  of  this  Court  was  "not  to  be  taken  as  conclusive  upon  the 
parties  who  might  except  thereto,  and  they  could  take  such  course  in  the 
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Superior  Court,  or  in  this  Court,  to  protect  their  rights  as  they  may  be 
advised/'  The  pleadings  had  below  in  pursuance  to  said  order  have 
been  certified  to  this  Court,  and  are  now  a  part  of  the  record  of  this  case. 

Cansler  &  Cansler  and  H.  L,  Taylor  for  plaintiffs. 
W,  S,  O'B.  Robinson,  Jr.,  and  Morrison  &  Dockery  for  officers  and 
directors, 

C.  W.  Tillett  for  stockholders. 

Clabk,  C.  J.  Though  the  assignments  were  absolute  in  form,  the 
judge  finds  as  a  fact  from  the  evidence  that  they  were  made  as  a  security 
for  debts  for  legal  services  and  other  indebtedness.  H.  L.  Taylor  testi- 
fied that  the  assignment  to  himself  and  to  Mr.  Cansler  was  as  security 
for  the  payment  of  fees  due  them  as  counsel,  and  that  at  his  suggestion 
a  further  assignment  was  made  of  an  interest  in  judgment  to  secure  an 
indebtedness  due  his  client,  Mrs.  Kavanaugh.  She  was  not  at  the  time 
aware  of  this  provision  for  her  benefit,  but  has  since  then  accepted  it, 
and  has  filed  her  pleas  in  this  Court,  as  well  as  Cansler  and  Taylor, 
claiming  their  beneficial  interests  in  the  proceeds  of  the  judgment. 

"The  Court  finds  as  a  fact  that  plaintiflFs  have  such  an  interest  in  said 
judgment,  as  gives  them  the  right  to  prosecute  this  action  in  their  own 
name,  in  behalf  of  themselves  and  all  other  creditors  having  an  interest." 
The  above  assignees  of  a  beneficial  interest  in  said  judgment  have  been 
made  parties  and  filed  pleadings  in  behalf  of  such  beneficial  interests. 
Thus  all  parties  interested  in  the  judgment  are  before  the  court.  The 
original  owners  of  the  judgment  could  thus  maintain  the  action  in  their 
own  behalf,  and  for  the  benefit  of  their  assignees  as  trustees  of  an  express 
trust  under  the  terms  of  said  assignments,  and  can  prosecute  this  action. 
"An  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.  A  trustee  of  an  ex- 
press trust,  within  the  meaning  of  this  section,  shall  be  construed  to 
include  a  person  with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another."     C.  S.,  449. 

It  was  proper,  though  not  necessary,  that  such  assignees  should  be 
made  parties,  which  has  been  done,  and  they  have  filed  their  supple- 
mental pleadings.  The  exception  that  the  owners  and  plaintiffs  in  the 
judgment  coiJd  not  bring  this  action  was  properly  overruled. 

The  proceedings  to  recover  the  assets  and  capital  which  has  been  dis- 
tributed among  the  shareholders  and  against  the  officers  and  directors 
was  in  the  equitable  jurisdiction  of  this  Court.  The  statute  is  simply 
a  cumulative  legal  remedy.  Barnawell  v.  Threadgill,  40  N".  C,  89; 
Oliveira  v.  University  of  N.  C,  62  N.  C,  70;  Humphrey  v.  Wade,  70 
N".  C,  281. 
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In  Settle  v.  Settle,  141  N".  C,  563,  the  Court  affirmed  the  above  prin- 
ciple from  which  it  is  clear  that  the  statute  declaring  the  liability  of 
directors  and  stockholders  to*  creditors,  upon  the  admitted  facts  of  this 
case,  merely  extended  the  equitable  powers  of  the  court  to- obtain  posses- 
sion of  the  assets  of  the  corporation  and  administer  them  in  accordance 
with  the  principles  of  equity,  and  does  not  substitute  the  statutory 
remedy  to  the  exclusion  of  the  equitable  remedy  heretofore  existing. 
The  intent  of  the  Legislature  was  to  make  the  remedy  of  creditors  swifter 
and  more  efficacious,  and  the  statutory  remedy  does  not  restrict  the  right 
of  the  creditors  by  shortening  the  time  within  which  those  rights  could 
have  been  enforced  in  an  equitable  proceeding. 

A  creditor  who  has  obtained  a  judgment  against  a  corporation  can 
maintain  such  action  when  the  execution  has  been  returned  nulla  hona. 
In  Guilford  v,  Georgia  Co.,  112  N".  C,  36,  the  Court  said:  "There 
being  no  distinction  between  actions  at  law  and  suits  in  equity  in  this 
State,  any  proper  relief  can  be  granted  in  a  civil  action.  A  creditor's 
suit  is  of  itself  a  very  comprehensive  and  liberal  action.  It  is  not 
demurrable,  because  the  remedy  might  have  been  had  by  supplemental 
proceedings.  Bronson  v,  Ins.  Co.,  85  "N.  C,  411 ;  Hughes  v.  Whitaker, 
84  N.  C,  640.  It  is  not  demurrable  because  the  cause  of  action  is 
dormant.  Bacon  v.  Berry,  85  N.  C,  124;  Bank  v.  Harris,  84  N.  C, 
206;  Mehane  v.  Layton,  86  N.  C,  571.  It  is  an  old  and  well  settled 
mode  of  procedure,  fully  adequate  to  settle  all  conflicting  interests." 

This  right  of  action  existed  prior  to  the  statute,  and  is  not  penal  in 
its  nature,  and  the  statute  governing  penal  actions  has  no  application. 
The  summons  in  the  action  in  which  the  judgment  was  recovered  was 
served  upon  the  Mecklenburg  Realty  Company  12  August,  1914.  The 
judgment  was  obtained  at  February  Term,  1917,  and  is  conclusive  as  to 
the  indebtedness.  The  officers  and  stockholders  of  the  realty  company, 
in  December,  1916,  evidently  seeing  beforehand  that  judgment  would 
be  obtained  in  February  following,  attempted  to  evade  payment  by  their 
voluntary  proceeding  for  dissolution  in  December,  1916,  and  the  distribu- 
tion of  the  capital  and  assets  of  the  corporation  among  the  stockholders. 
This  was  an  attempted  fraud,  and  as  was  held  in  M elver  v.  Hardware 
Co.,  144  N".  C,  484 :  "When  the  property  has  been  divided  among  the 
shareholders,  a  judgment  creditor,  after  a  return  of  an  execution  against 
a  corporation  unsatisfied,  may  maintain  a  creditor's  bill  against  a  single 
shareholder  or  against  as  many  shareholders  as  he  can  find  within  the 
jurisdiction,  to  charge  him  or  them  to  the  extent  of  the  assets  thus 
diverted,  it  is  immaterial  whether  he  got  them  by  fair  agreement  with 
his  associates,  or  by  an  act  wrongful  as  against  them." 

The  judgment  is  an  estoppel  upon  the  officers  and  stockholders  of  the 
corporation,  and  cannot  be  collaterally  attacked  by  them.     Heggie  v. 
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Loan  Asso,,  107  N.  C,  581 ;  Clark  v.  Marsh  Corp,,  10  Cyc,  733,  and 
cases  there  cited;  Hawkins  v.  Glenn,  131  U.  S.,  319,  in  which  last  the 
facts  are  almost  identical  with  those  in  this  case. 

C.  S.,  1197,^  provides:  "In  the  case  of  the  dissolution  of  a  corpora- 
tion, the  debts  due  to  and  from  it  are  not  thereby  extinguished,  nor  do 
actions  against  a  corporation  which  is  dissolved  before  final  judgment 
abate  by  reason  thereof,  but  no  judgment  shall  be  entered  therein  without 
notice  to  the  trustees  or  receivers  of  the  corporation."  The  action  was 
pending  at  the  time  the  dissolution  proceedings  were  taken  out,  and  the 
directors  and  trustees  were  fixed  with  notice  thereof,  and  at  the  rendi- 
tion of  judgment  they  not  only  appeared  by  counsel,  but  appealed  to  this 
Court,  and  after  the  affirmation  of  the  judgment  here  applied  for,  and 
were  refused  a  rehearing.  C.  S.,  1193,  continued  the  existence  of  the 
corporation  for  three  years  for  the  purpose  of  prosecuting  and  defending 
actions,  and  section  1194  constitutes  the  directors  trustees  to  wind  up 
the  affairs  of  the  corporation,  collect  debts  due  it,  sell  and  convey  the 
property,  and,  ''after  paying  Us  debts,  divide  any  surplus  money  and 
other  property  among  the  stockholders."  And  section  1198  provides 
for  the  distribution  of  funds,  and  section  1199,  supra,  provides  that  the 
debts  due  to  and  by  such  corporations  shall  not  be  extinguished  nor 
actions  abated  by  dissolution  before  final  judgment. 

There  is  no  statute  of  limitation  which  protects  either  stockholders  or 
the  directors  who  receive  the  capital  and  assets  of  the  corporation  with 
notice  by  the  pending  suit  of  a  claim  of  the  plaintiff.  In  Long  v.  Miller. 
93  N.  C,  233,  it  was  held  that  even  though  a  contract  sued  upon  was 
barred  by  the  statute,  yet  the  creditor  could  follow  the  funds  placed  in 
the  hand  of  the  trustee  to  secure  such  indebtedness.  To  the  same  pur- 
port are  Faison  v.  Stewart,  112  ^N".  C,  334;  Baker  v.  Brown,  151  N.  C 
15,  and  many  other  cases.  Both  the  directors  and  the  stockholders  of 
the  company  received  and  held  the  capital  distributed  among  them  in 
trust  and  for  benefit  of  the  creditors. 

The  cause  of  action  in  this  case  for  the  recovery  of  assets  of  the  corpo- 
ration from  the  stockholders  and  the  directors  did  not  accrue  until  judg- 
ment was  obtained  against  the  corporation  upon  the  indebtedness  and  the 
return  on  the  execution  issued  thereon  ''nulla  bona."  Until  that  time 
they  could  not  have  taken  proceedings  to  compel  the  return  of  the  assets 
distributed  among  the  stockholders,  and  the  application  thereof  to  the 
plaint  iff  ^s  judgment.  Hughes  v.  Whitaker,  84  N.  C,  640,  in  which  it 
was  said  that  the  plaintiff's  remedy  "is  open,  and  is  not  obstructed  by 
the  lapse  of  time,  since  until  he  recovers  judgment  his  claim  as  a  creditor 
is  not  established."  In  that  case  the  judgment  creditor  was  seeking  to 
pursue  the  funds  of  the  estate  which  had  been  fraudulently  alienated. 
"No  cause  of  action  accrues  against  the  shareholder  until  the  creditor 
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has  failed  to  make  the  amount  of  his  judgment  or  ascertained  claim 
from  the  assets  of  the  company,  or  unless,  perhaps,  in  certain  cases  it 
appears  to  be  useless  to  proceed  against  the  corporation."  Hawkins 
V.  Glenn,  131  U.  S.,  319 ;  Scmnlle  v,  Thayer,  105  U.  S.,  143. 

In  Taylor  v.  Bowker,  110  U.  S.,  113,  it  was  held  that  in  a  proceeding 
"to  enforce  judgment  against  the  property  of  a  corporation  whose  charter 
had  been  surrendered,  the  cause  of  action  does  not  accrue  until  the  execu- 
tion has  been  returned  against  the  corporation." 

If  there  were  any  statutes  of  limitation  which  began  to  run  against 
the  plaintiff's  cause  of  action  prior  to  the  judgment  and  return  of  the 
execution,  it  was  the  10-year  statute  "for  relief  not  herein  provided  for," 
C.  S.,  445;  Lynch  v,  Johnson,  171  N.  C,  615,  and  cases  there  cited; 
Allen  V.  Gooding,  173  N.  C,  95;  Barnes  v,  McCullers,  108  K  C,  55; 
Ross  V.  Henderson,  77  N.  C,  170,  and  numerous  other  cases. 

It  is  true  that  C.  S.,  441  (9),  provides  that  "An  action  for  relief  on 
the  ground  of  fraud  or  mistake  must  be  brought  in  three  years."  If 
that  section  applied,  it  is  further  provided  in  that  section  that  "the  cause 
of  action  shall  not  be  deemed  to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  such  fraud  or  mistake."  It 
does  not  appear  here  that  the  plaintiffs  made  such  discovery  before  the 
rendition  of  the  judgment  and  the  return  of  the  execution  unsatisfied, 
and  indeed,  until  that  was  done  they  had  no  cause  of  action  to  recover 
the  misapplied  assets  of  the  corporations.  Besides,  the  distribution  of 
such  assets  did  not  take  place  until  within  less  than  3  years  before 
the  beginning  of  this  action.  In  no  aspect  are  the  plaintiffs  barred  by 
the  statute  of  limitation. 

We  are  of  opinion  that  the  plaintiffs  were  entitled  to  proceed  directly 
against  the  stockholders  and  directors  who  received  the  assets  of  the 
Mecklenburg  Realty  Company  without  the  appointment  of  a  receiver, 
and  that  the  plaintiffs'  cause  of  action  against  the  stockholders  and 
directors  of  said  company  is  not  barred  by  the  statute  of  limitation. 

In  the  plaintiffs'  appeal  the  judgment  is  modified,  in  accordance  with 
the  above  opinion.     In  the  defendants'  appeal, 

No  error. 

Allen,  J.,  dissenting:  At  February  Term,  1917,  of  the  Superior 
Court  of  Mecklenburg,  Paul  Chatham  and  the  Charlotte  Rapid  Transit 
Company,  in  which  Chatham  was  the  principal  stockholder,  recovered 
judgment  against  the  Mecklenburg  Realty  Company,  a  corporation,  for 
$10,000,  and  being  unable  to  collect  the  judgment,  the  same  plaintiffs, 
without  the  joinder  of  other  parties,  instituted  this  action  against  the 
stockholders  and  directors  of  the  realty  company  to  compel  the  payment 
of  the  judgment. 
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The  former  action  was  commenced  12  August,  1914. 

The  realty  company  began  the  distribution  of  its  assets  among  its 
stockholders  in  1911,  and  in  that  year  paid  to  each  stockholder  $157.50 
on  each  share  of  stock  of  the  par  value  of  $100;  in  1913,  $10;  in  1916, 
$7.94,  and  on  7  December,  1916,  all  of  the  assets  being  distributed,  the 
corporation  was  dissolved. 

The  judge  finds  that  Paul  Chatham  and  the  Charlotte  Rapid  Transit 
Company  are  the  only  creditors  of  the  realty  company,  and  that  the 
payments  to  the  stockholders  were  made  without  intent  to  defraud  the 
plaintiffs. 

It  also  appears  that  before  this  action  was  commenced  the  plaintiffs 
made  three  assignments  of  their  judgment,  the  first  two  being  as  security 
for  debts,  and  the  last  to  Margaret  Kavanaugh,  and  the  record  failing 
to  disclose  that  Mrs.  Kavanaugh  knew  of  the  assignment  to  her,  or  that 
she  had  accepted  the  same,  the  order  recited  in  the  opinion  was  made, 
which  states  that  it  was  not  to  be  conclusive  on  the  parties. 

In  obedience  to  the  order,  Mrs.  Kavanaugh  filed  the  following  plea 
in  the  Superior  Court: 

Pursuant  to  the  order  of  the  Supreme  Court  made  in  this  case,  Mrs. 
Kavanaugh  hereby  comes  into  court  and  makes  herself  a  party  plaintiff 
herein,  adopts  the  complaint  heretofore  filed  herein,  joins  in  the  prayer 
for  relief  therein  contained,  and  agrees  to  be  bound  by  any  judgment 
rendered  herein  by  the  Supreme  Court. 

And  the  said  Mrs.  Margaret  Kavanaugh  hereby  accepts  the  assignment 
of  the  judgment  sued  on  in  this  action,  and  prays  that  she  may  be  de- 
clared to  be  the  owner  thereof,  subject  to  the  previous  assignments  of 
H.  L.  Taylor  and  E.  T.  Cansler,  if  in  law,  equity,  and  good  conscience 
she  is  entitled  thereto.  Mrs.  Margaret  T.  Kavanaugh, 

By  H.  L.  Taylor,  Attorney  in  Fact. 

The  other  assignees  were  made  parties,  and  neither  they  nor  the 
Charlotte  Rapid  Transit  Company  and  Paul  Chatham  resist  the  prayer 
of  Mrs.  Kavanaugh  to  be  declared  the  owner  of  the  judgment  subject 
to  the  prior  assignments,  and  the  defendants  allege  in  their  answer  that 
she  is  the  owner  of  the  judgment. 

It  appears,  therefore,  that  no  party  to  this  action  denies  the  allega- 
tion of  Mrs.  Kavanaugh  that  she  is  the  owner  of  the  judgment  sued  on, 
by  assignment  executed  before  this  action  was  commenced,  and  this 
presents  two  questions  for  decision. 

1.  Can  the  owner  of  a  judgment  assign  it,  and  afterwards  prosecute 
an  action  in  his  own  name  to  enforce  payment? 

2.  If  not,  can  the  assignee  be  made  a  party  to  an  action  instituted  by 
the  original  owner  after  appeal  to  the  Supreme  Court,  and  continue  the 
prosecution  of  the  action? 
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1.  It  was  undoubtedly  the  doctrine  of  the  common  law  that  the  assign- 
ment of  a  judgment,  whether  absolutely  or  as  security,  only  passed  the 
equitable  and  beneficial  interest,  leaving  in  the  plaintiff  in  the  judgment 
the  legal  title,  but  this  legal  title  was  not  held  for  the  benefit  of  the 
assignor,  but  to  enable  the  assignee  to  bring  an  action  in  the  ^ame  of  the 
assignor  to  his  own  use. 

As  said  in  Winberry  v.  Koonce,  83  N".  C,  353,  the  assignor  "occupies 
the  relation  of  a  sort  of  trustee  in  the  sense  of  being  bound  to  allow  the 
use  of  his  name  in  actions  at  law  for  their  collection.'^ 

The  doctrine  at  common  law,  and  under  modern  authority,  is  stated 
in  15  E.  C.  L.,  778,  as  follows :  "At  common  law  the  effect  of  an  assign- 
ment of  a  judgment  was  merely  to  transfer  an  equitable  title,  and  the 
assignee  was  not  permitted  to  bring  an  action  thereon  in  his  own  name, 
but  the  assignee,  by  virtue  of  his  equitable  interest,  had  the  right  to 
control  the  collection  of  the  judgment,  and  for  that  purpose  to  use  the 
name  of  the  plaintiff,  his  assignor,  and  to  receive  the  money  collected. 
The  general  rule  today  is  that  an  assignee  of  a  judgment  is  the  real 
party  in  interest  in  actions  based  upon  such  judgment,  and  may  bring 
suit  in  his  own  name.  Where  an  assignment  of  a  judgment  has  been 
made  as  collateral  security  for  the  payment  of  a  designated  debt,  the 
right  of  the  assignee  to  sue  is  not  impaired  by  the  residuary  interest  of 
the  assignor,  and  the  latter  cannot  bring  suit,  unless  it  be  alleged,  that 
tEe^  assignee  neglects  or  refuses  to  do  so,  under  circumstances  calculated 
to  prejudice  the  right  of  the  assignor." 

Our  State,  departing  from  the  refinements  and  subtleties  of  the  com- 
mon law,  follows  the  modern  thought  in  this  particular,  and  deals  with 
the  substance  instead  of  the  mere  shell  of  a  legal  title. 

The  statute  (Eev.,  400)  provides  that  "Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,"  and  the  Court  said  in 
Moore  v.  Nowell,  94  N.  C,  270,  after  holding  that  the  assignee  may 
maintain  an  action  on  the  judgment  in  his  own  name,  "The  judgments 
mentioned  and  described  in  the  complaint,  were  assigned  to  the  plaintiff 
in  writing,  for  value,  and  he  became  the  complete  equitable  owner  of 
them  and  the  'real  party  in  interest.'  " 

This  case  was  approved  in  Ricaud  v.  Alderman,  132  N.  C,  64,  where 
it  is  stated  that  "It  is  well  settled  that  a  judgment  is  assignable,  and 
that  the  assignee  for  value  acquires  all  of  the  rights  and  remedies  of  the 
original  plaintijf/'     (Italics  mine.) 

It  is  therefore  clear  to  me  that  the  original  plaintiffs  cannot  maintain 
this  action  because  they  parted  with  all  interest  in  the  judgment  by 
assignment  before  the  action  was  commenced. 

2.  The  second  question  is  answered  by  what  is  said  in  Bennett  v.  R,  R., 
159  N.  C,  347,  which  is  quoted  by  Wdlher,  J.,  in  Reynolds  v.  Cotton 
MUls,  177  N.  C,  425. 
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'TVTiile  courts  are  liberal  in  permitting  amendments,  such  as  are 
germane  to  a  cause  of  action,  it  has  been  frequently  held  that  the  court 
has  no  power  to  convert  a  pending  action  that  cannot  be  maintained 
into  a  new  and  different  action  by  the  process  of  amendment.  Best  v, 
Kinston,  106  N.  C,  205 ;  MerriU  v.  Merrill,  92  K  C,  657 ;  Clendenin 
V.  Turner,  96  K  C,  416. 

"In  the  last  case  it  is  said :  *The  court  has  no  power,  except  by  con- 
sent, to  allow  amendments,  either  in  respect  to  parties  or  the  cause  of 
action,  which  will  make  substantially  a  new  action,  as  this  would  not  be 
to  allow  an  amendment,  hut  to  substitute  a  new  action  for  the  one 
'pending/  ** 

If,  however,  the  assignees  could  be  substituted  as  plaintiffs,  the  statute 
of  limitations  is  pleaded,  and  as  it  would  run  against  them  until  actually 
made  parties,  their  cause  of  action  would  be  barred  by  the  statute  of 
three  years. 

I  think  the  action  ought  to  be  dismissed. 

Bbown,  J.,  concurs  in  this  opinion. 


C.  W.  McCOURRY  et  al.  v.  B.  M.  McCOURRY. 

(FUed  8  December,  1920.) 

Surveys-^Mas^netic  Needle— Variation— Judgments — ^Boundaries. 

To  ascertain  a  dividing  line  between  adjoining  owners  of  land  deter- 
mined by  judgment  in  1885,  as  running  from  a  certain  point  west,  it  is 
necessary  to  take  into  consideration  the  variation  of  the  magnetic  needle, 
which,  by  common  knowledge,  is  different  in  various  parts  of  the  world: 
and  when  the  only  evidence  by  expert  surveyors  is  that  this  variation  in 
this  locality  is  one  degree  for  every  twenty  years,  and  that  by  reascm 
thereof  due  west  then  is  now  north  88%,  an  instruction  that  if  the  fact  is 
so  found  by  the  jury  upon  the  evidence  to  answer  the  issue  accordingly,  is 
a  correct  one. 

Appeal  by  defendant  from  Harding,  J.,  at  August  Term,  1920,  of 
Yancey. 

In  1885  in  partition  proceeding  a  decree  was  entered  for  the  division 
of  the  land  of  Silas  McCourry,  deceased,  among  his  children.  The  last 
line  of  division  between  the  feme  plaintiff  and  the  defendant  (which 
alone  is  here  in  controversy)  reads :  'Trom  a  poplar  standing  on  east 
bank  of  said  creek,  thence  west  190  poles,  passing  near  the  spring  to  a 
stake  on  the  top  of  the  William  Griffith  ridge."  This  description  ap- 
pears in  the  boundary  of  the  tracts  allotted  to  both  the  plaintiff  and  the 
defendant  in  said  proceedings. 
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At  June  Term,  1914,  of  Yancey  a  judgment  was  signed  by  Cline,  /., 
in  an  action  over  the  location  of  this  line  because  of  timber  which  had 
been  cut  by  the  defendant,  and  the  judgment  was  signed  by  Cline,  J., 
on  the  issues  found  by  the  jury  by  which  the  plaintiff  was  given  the 
land  "to  red  line  from  1  to  4  on  the  map."  A  writ  of  assistance  was 
issued  and  a  survey  ordered  to  put  the  plaintiff  into  possession.  When 
the  surveyor  attempted  to  run  the  line  in  controversy,  which,  according 
to  the  call  in  the  partition  proceedings,  was  "west  190  poles  from  a 
poplar,"  an  admitted  point,  the  defendant  would  not  permit  the  surveyor 
to  make  allowance  for  the  variation  one  degree  for  20  years,  which  the 
surveyor  on  each  side  testified  was  the  proper  and  customary  allowance 
for  the  variation  in  the  compass.  Thereupon  the  plaintiff  brought  this 
action,  the  defendant  contending  that  the  line  should  run  "due  west  190 
poles"  without  variation,  and  requested  the  court  to  so  charge  the  jury, 
and  claimed  also  that  the  defendant  was  estopped  by  the  former  judg- 
ment of  Cline,  J,  The  court  submitted  the  following  issue :  'T)oes  the 
dividing  line  between  the  plaintiff  and  the  defendant  begin  at  the  poplar 
^'  on  the  map,  and  run  thence  190  poles  with  a  variation  of  1%  de- 
grees?" The  court  directed  the  jury,  "if  they  believed  the  evidence  to 
answer  the  issue  'Yes,' "  and  entered  a  judgment  on  the  verdict  rendered 
accordingly.     Appeal  by  defendant. 

Watson,  Hudgins,  Watson  &  Fonts  for  plaintiffs, 
Charles  Hutchins  and  A,  Hall  Johnston  for  defendant. 

Clabk,  C.  J.  The  dividing  line  between  the  feme  plaintiff  and  the  de- 
fendant in  the  partition  proceedings  of  their  father's  land  in  1885  was 
"From  the  poplar  (an  admitted  point)  west  190  poles  to  the  top  of  Grif- 
fith ridge."  The  defendant  contends  that  the  line  should  be  so  run  with- 
out any  allowance  for  the  variation  of  the  needle.  The  plaintiffs  contend 
that  owing  to  the  variation  of  the  magnetic  needle  that  this  would  not 
be  the  line  actually  laid  off  in  1885,  and  that  the  true  line  can  now  be 
laid  off  only  by  allowing  for  such  variation  1%  degrees,  i,  e.,  the  line 
will  now  read  "north  88^4  west,"  190  poles. 

John  M.  Houck,  the  surveyor  appointed  by  the  court  in  this  case, 
testified  that  he  made  the  survey ;  that  he  had  been  a  surveyor  between 
50  and  60  years,  and  that  "it  is  the  custom  of  all  surveyors  since  1805 
to  allow  one  degree  variation  of  the  needle  for  20  years,  and  that  a  line 
which  was  laid  off  in  1885  to  run  due  west  would  now  run  north  88^4 
west,  owing  to  such  variation  in  the  needle. 

Mr.  Young,  witness  for  the  defendant,  testified  that  he  had  been  county 
surveyor  for  16  years;  he  stated  that  "it  is  the  usual  custom  to  allow  a 
variation  of  one  d^ree  for  every  20  years,"  and  on  cross-examination  he 
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said:  "The  proper  variation  for  a  line  run  in  1885  is  1%  degrees." 
Though  in  his  opinion  the  line  could  have  been  more  properly  ascertained 
by  making  the  survey  in  a  different  manner,  which  he  indicated,  on  this, 
which  was  the  pertinent  point  in  issue,  he  agreed  with  Mr.  Houck ;  and 
the  judge  properly  told  the  jury  that  "if  they  believed  the  evidence"  to 
find  the  issue  accordingly. 

It  is  common  knowledge  that  there  is  a  regular  variation  in  the  com- 
pass, which  is  different  at  different  places  on  the  globe,  and  the  testimony 
of  both  surveyors  is  that  in  this  locality  the  magnetic  north  is  moving 
westward  at  present  one  degree  for  every  20  years.  Therefore,  a  line 
which  ran  due  west  in  1885  would  now  run  north  88^  west.  In  the 
course  of  time  the  variation  will  begin  to  swing  back.  Authoritative 
tables  are  from  time  to  time  printed  by  the  governments  of  the  world, 
showing  the  variation  at  different  places,  but  in  this  case  the  evidence  of 
the  two  surveyors  was  uncontradicted  that  for  this  locality  the  above  is 
the  customary  and  proper  allowance,  which  was  doubtless  based  upon 
scientific  data. 

Until  the  discovery  of  the  magnetic  needle,  which  became  known  in 
Europe  just  before  the  discovery  of  America  by  Columbus,  ships  dared 
not  put  boldly  to  sea,  but  coasted  along  from  headland  to  headland, 
rarely  out  of  sight  of  land.  Something  over  100  years  ago  it  was  dis- 
covered that  there  was  a  variation  in  the  needle  from  the  true  north  year 
by  year,  and  varying  in  different  localities. 

Besides,  the  complete  revolution  of  the  earth  on  its  own  axis  every  24 
hours,  and  its  annual  sweep  around  the  sun,  the  earth  has  nine  other 
regular  movements — eleven  in  all — one  of  the  latter  being  a  change  in 
the  position  of  the  poles  of  the  earth  moving  in  an  ellipsis  by  which  the 
"north  star,"  which  should  be  in  exact  prolongation  of  a  line  through 
the  two  poles  of  the  earth,  shifts  its  position,  relative  to  our  north 
pole,  which  gradually  moves  to  the  west,  and  then  in  an  ellipse  returning 
to  the  east,  and  thus  back  to  its  original  position.  This  compels  a 
regular  variation  in  the  magnetic  needle  which  can  be  calculated  years 
in  advance,  and  all  well  informed  surveyors  act  upon  and  allow  for  such 
variations.  There  are  some  other  variations  in  the  needle  due  to  local 
causes,  such  as  iron  in  the  ships,  or  in  the  ground,  and  the  direction  of 
valleys  and  streams,  which  need  not  be  considered  here.  If  the  uncon- 
tradicted testimony  of  the  experts  on  this  case,  the  surveyors,  is  to  be 
believed,  the  verdict  and  judgment  have  correctly  located  the  line  as  it 
was  actually  laid  off  in  1885. 

Light  moves  at  the  speed  of  186,300  miles  a  second,  a  speed  which 
would  carry  it  around  the  earth  more  than  6  times  in  the  tick  of  a 
second  by  the  clock.  Light  comes  from  our  sun,  which  is  over  93,000,000 
miles  away,  in  a  little  over  8  minutes.     The  nearest  fixed  star  (and  all 
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the  fixed  stars  are  suns)  is  275,000  times  further  from  us  than  our  sun, 
and  it  therefore  takes  light  from  it  4^^  years  to  reach  us,  but  the  north 
star  is  more  than  eight  times  further  off,  and  the  light  from  it  takes  over 
36^>4  years  to  reach  us.  How  and  why  that  body,  at  such  an  incredible 
distance,  should  so  control  the  magnetic  currents  on  this  tiny  planet  upon 
which  we  live,  and  why  the  magnetic  needle  in  all  compasses  vary  with 
the  slow  wobbling  of  our  poles  relative  to  the  north  star,  is  not  yet 
known,  but  all  ships  at  sea  at  their  peril  must  take  notice  of  it  for  safe 
voyaging,  and  all  surveys  on  land  to  be  accurate  must  conform. 

It  may  be  that  the  pole  star  has  not  this  influence,  but  it  always  marks 
the  true  north.  It  never  sets  or  rises  like  other  stars,  and  the  only 
change  in  its  relative  position  to  the  earth  is  caused  by  the  elliptic  revolu- 
tion of  our  north  pole. 

Owing  to  scientific  facts,  the  line  in  dispute,  which  was  properly  laid 
out  as  "due  west  190  poles"  in  1885,  can  be  identified  now  only  by  setting 
the  compass  "north  88^4  west."  If  this  were  not  done,  the  defendant 
would  have  gained  and  the  plaintiff  would  have  lost  a  strip  of  land 
covered  by  the  variation  and  the  timber  cut  thereon. 

No  error. 


J.  G.  REID  V.  CAROLINA,  CLINCHFIELD  AND  OHIO  RAILWAY 

COMPANY  ET  AL. 

(Filed  8  December,  1920.) 


1.  Negligence— EiVidence— Railroads— Fires — Sparks  from  Locomotive^ 

Nonsuit — ^Trials. 

In  an  action  against  a  railroad  company  to  recover  damages  for  setting 
flre  to  plaintiffs  house  by  sparks  from  its  locomotive,  in  bright  daylight, 
evidence  tending  to  show  that  eight  or  nine  minutes  after  the  passing  of 
defendant's  locomotive  fire  caught  on  the  roof  of  plaintilTs  house  nearest 
the  defendant's  track,  midway  between  the  kitchen  chimney  and  flue,  the 
wind  carrjring  large  quantities  of  smoke  from  the  locomotive  drawing  a 
heavy  train,  which  was  exhausting  heavily,  towards  the  plaintiflP's  house, 
and  that  the  fires  in  plaintiff's  chimney  and  stoves  had  died  down  early 
in  the  day,  is  sufficient  upon  the  defendant's  actionable  negligence  to  take 
the  case  to  the  jury,  and  to  deny  defendant's  motion  to  nonsuit;  and 
testimony  of  witness  that  he  had  seen  the  smoke,  but  no  sparks  coming 
from  the  locomotive,  at  the  time,  does  not  exclude  the  inference  by  the 
jury  that  the  locomotive  was  throwing  them  out  with  the  exhaust.  Deppe 
V.  R,  R,,  152  N.  C,  79,  cited  and  applied. 

2.  Same— Instructions. 

Heldf  the  evidence  in  this  action  to  recover  of  defendant  railroad  com- 
pany damages  caused  the  plaintiff  for  negligently  setting  fire  to  his  house 
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by  sparks  from  its  passing  locomotive,  did  not  justify  the  giving  of 
defendant's  requested  instructions,  that  if  "all  the  evidence  were  believed, 
the  spark  arrester  was  such  as  was  approved  at  the  time,  and  the  engine 
was  being  handled  by  competent  and  skillful  operatives,  in  a  skillful  and 
competent  manner." 

Appeal  by  defendant  from  Long,  J,,  at  April  Term,  1920,  of  Ruthek- 

FOBD. 

This  action  is  to  recover  damages  for  the  negligent  burning  of  the 
plaintiff's  residence  and  furniture.  There  is  no  contest  as  to  the  plain- 
tiff's title  to  the  property  burned,  or  as  to  the  value  thereof.  The 
assignments  of  error  are  the  refusal  of  a  motion  for  a  nonsuit,  and  for 
the  refusal  of  a  prayer  to  instruct  the  jury  as  prayed,  that  "if  they 
believe  all  the  evidence,  the  defendant  at  the  time  of  the  fire  had  a  spark 
arrester  such  as  was  at  that  time  approved  and  in  general  use,  as  required 
by  law,  and  that  the  engine  was  being  handled  by  its  operatives  in  a 
competent  and  skillful  manner  by  competent  and  skillful  operatives." 

Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 

Solomon  Oallert  for  plaintiff. 

Pless,  Winborne  &  Pless,  H,  8.  Morrison,  and  J,  J,  McLaughlin  for 
defendant. 

Clark,  C.  J.  The  fire  occurred  on  20  March,  1919,  when  there  was 
a  high  wind,  at  a  time  when  the  house  "was  as  dry  as  could  be,"  and 
there  had  been  no  rain  for  some  days.  The  fire  caught  on  the  roof  of 
the  house  nearest  the  defendant's  track,  between  3  and  4  p.  m.,  8  or  9 
minutes  after  defendant's  coal  train,  with  a  large  engine  pulling  50 
cars,  had  passed.  The  track  was  237  feet,  or  79  yards  from  the  house. 
When  the  fire  was  discovered  it  was  about  as  large  as  "a  mediuna-sized 
dish  pan,"  and  was  half-way  between  the  kitchen  chimney  and  the  flue. 
When  the  engine  passed  it  was  exhausting  heavily,  making  much  noise, 
and  the  smoke  was  coming  towards  the  house.  The  witness  testified 
that  he  was  standing  on  the  kitchen  porch,  and  that  the  fire  caught  on 
the  kitchen  roof.  The  stove  flue  was  pretty  close  to  the  south  side  of  the 
kitchen,  and  prejected  about  five  feet  above  the  roof.  It  was  well  pro- 
tected by  brick.  The  fireplace  was  at  one  end  of  the  kitchen  and  the 
stove  was  at  the  other. 

It  was  in  evidence  that  there  was  10  feet  between  the  stove  and  the 
fireplace,  which  were  at  opposite  ends  of  the  kitchen;  that  there  had 
been  no  fire  in  the  stove  since  before  noon  when  dinner  was  served,  and 
that  the  fire  in  the  stove  had  gone  out,  and  the  fire  in  the  kitchen  fire- 
place, which  had  been  built  between  9  and  10  in  the  morning,  had 
burned  down  to  two  or  three  chunks  and  coals. 
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This  evidence,  taken  in  the  most  favorable  light  to  the  plaintiff,  if 
believed  by  the  jury,  might  well  warrant  the  inference  that  the  large 
engine,  exhausting  heavily  and  drawing  50  coal  cars,  which  passed  a  few 
minutes  before  the  fire  broke  out  on  the  kitchen  roof,  when  there  was  no 
fire  either  in  the  stove  or  in  the  fireplace,  nor  had  been  for  some  time, 
the  wind  blowing  from  the  track  directly  toward  the  house,  and' bringing 
the  heavy  smoke  rolling  out  of  the  engine,  brought  sparks,  though  being 
in  the  daytime,  on  a  bright  day,  there  was  no  evidence  of  sparks  being 
seen.  The  plaintiff  was  therefore  entitled  to  have  the  issues  submitted 
to  the  jury.  In  Moore  v,  R.  R.,  173  N.  C,  311,  relied  on  by  the  defend- 
ant, there  was  no  evidence  to  connect  the  defendant  with  the  fire  other 
than  the  bare  fact  that  the  defendant's  locomotive  passed  by  the  plain- 
tiff's property  not  very  long  before  the  fire.  In  this  case,  as  in  Deppe 
V,  R.  R.,  152  N.  C,  79,  there  was  evidence  tending  to  show  that  the  fire 
came  from  the  defendant's  engine,  and  there  is  the  exclusion  of  every 
other  known  source,  if  the  jury  believed  the  evidence  for  the  plaintiff. 

It  was  not  error  to  refuse  the  prayer  for  instruction,  which  called 
upon  the  judge  to  express  an  opinion  on  the  facts.  If,  as  the  jury 
found,  the  fire  was  caused  by  sparks  from  the  defendant's  engine,  that  of 
itself  was  some  evidence  of  negligence,  either  in  the  condition  of  the 
spark  arrester  or  in  the  operation  of  the  engine.  This  was  so  held  in 
Currie  v,  R.  R.,  156  N".  C,  424,  425.  There  was  no  evidence  that  the 
engine  was  not  throwing  sparks,  but  merely  that  the  witness  did  not 
notice  any,  nor  did  the  evidence  justify  an  instruction  that  if  "all  the 
evidence  were  believed,  the  spark  arrester  was  such  as  was  approved  at 
the  time,  and  the  engine  was  being  handled  by  competent  and  skillful 
operatives  at  the  time  in  a  competent  and  skillful  manner."  There  was 
evidence  that  the  fireman  was  an  "extra"  fireman;  that  he  did  not  fire 
regularly  on  that  engine,  on  which  he  fired  only  on  one  trip  some  two 
months  before.  The  spark  arrester  had  been  in  constant  use  for  3  or  4 
months,  and  the  inspection  of  the  spark  arrester  which  had  been  made 
not  long  before  the  fire,  was  done  by  a  witness  who  testified  that  he  was 
a  carpenter,  and  not  in  the  employ  of  the  railroad  company,  and  had  not 
done  work  of  that  kind  before,  and  that  the  spark  arrester  was  not  long 
afterwards  taken  out  for  repairs. 

No  error. 


33—180 


514  m  THE  SUPREME  COURT.  [180 

Elleb  V,  Stab. 

FLORA  A.  ELLER  v.  W.  H.  STAR. 
(Filed  8  December,  1920.) 

Deeds  and  Conveyances— Plats— Streets — Lots-— Purchaser — ^Dedication. 

Where  the  owner  of  land  plats  it  into  lots,  streets,  etc,  stakes  them 
off  in  accordance  with  the  plat,  and  offers  the  lots  for  sale  as  so  marked, 
and  a  purchaser  buys  one  of  these  lots  in  accordance  with  the  representa- 
tions thus  made,  he  acquires  the  right  to  the  use  of  the  streets,  which  will 
not  be  lost  as  against  other  purchasers  in  the  absence  of  his  consent, 
whether  the  dedication  of  the  streets  has  been  accepted  by  the  municipal 
authorities  or  not;  and  a  purchaser  of  such  lots  may  not  close  a  street 
beneficial  to  the  use  or  enjoyment  by  another  such  purchaser. 

Appeal  by  defendant  from  Harding,  /.,  at  June  Term,  1920,  of 
Wilkes. 

In  1892  a  land  company  purchased  100  acres  inside  Wilkesboro,  and 
had  it  laid  off  into  blocks,  lots,  streets,  and  alleys,  and  a  map  was  made. 
At  a  public  sale  many  lots  were  sold  off  by  this  map,  which  was  on 
exhibition,  and  in  addition  streets  were  trimmed  out  and  stakes  driven 
up  to  show  the  actual  location.  Among  these  streets  was  Main  Street, 
running  west  from  the  courthouse,  and  Cherry  and  Spruce  streets, 
running  north  and  south  and  crossing  Main  Street,  and  College  Street, 
running  parallel  with  Main  Street,  and  crossing  Cherry  Street. 

The  plaintiff  owns  three  lots  in  block  32,  which  is  bounded  on  the 
west  by  Cherry  Street,  on  the  north  by  College  Street,  on  the  east  by 
Spruce  street,  and  on  the  south  by  Church  Street.  Defendant  built  a 
wire  fence  entirely  across  Church  Street  on  the  east  of  Cherry  Street, 
and  has  completely  obstructed  the  passage  from  plaintiff's  lot  to  Cherry 
Street,  the  one  improved  street  leading  to  Main  Street,  and  her  only 
outlet.  The  plaintiff  contends  that  the  land"  company  having  dedicated 
a  strip  of  land  50  feet  wide,  designated  oi?  the  map  as  Church  Street, 
and  sold  numerous  lots  to  divers  persons  with  reference  to  said  map,  the 
land  company  could  not  revoke  the  dedication  without  first  obtaining 
the  consent  of  all  persons  who  have  acquired  property  in  good  faith  with 
reference  to  the  map  as  well  as  the  consent  of  the  public  authorities. 

The  jury  found  that  the  land  company  laid  out  the  lots  and  streets 
which  were  surveyed  off  and  staked  and  a  map  made  thereof,  and  sold 
lots  at  public  auction,  among  them  plaintiff's  lots,  in  connection  to  their 
relative  position  in  regard  to  Church,  Cherry,  and  other  streets,  and 
that  the  land  company  did  not  revoke  and  discontinue  these  streets,  nor 
did  the  plaintiff  acquiesce  therein,  and  had  no  notice  of  any  attempted 
revocation  when  she  purchased  these  lots ;  that  the  defendant  is  obstruct- 
ing Church  Street,  and  the  plaintiff  is  not  barred  by  laches. 
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Upon  the  verdict,  judgment  was  entered  that  "the  space  of  50  feet  in 
width  extending  from  Cherry  Street  east  to  Spruce  Street,  and  to  the 
eastern  end  of  Church  Street,  as  the  same  was  originally  laid  out,  sur- 
veyed, staked  off,  and  mapped,  and  as  shown  on  the  Wilkesboro  Land 
and  Development  Company's  map  of  Wilkesboro,  known  as  the  J.  D. 
Wilson  map,  and  as  shown  on  K.  M.  Allen's  tracing  of  said  map,  is 
hereby  declared  a  street  for  the  use  and  convenience  a9  such  to  the  plain- 
tiff and  persons  owning  lots  adjacent  to  said  Church  Street,  and  it  is 
therefore  ordered  and  adjudged  that  the  defendant  be  and  is  hereby 
ordered  to  remove  the  obstruction  set  up  in  the  complaint,  and  the 
defendant  is  further  restrained  and  enjoined  from  interfering  with  the 
use  of  said  Church  Street,  and  it  is  adjudged  that  the  defendant  pay 
the  costs  of  this  action."     Appeal  by  defendant. 

Hayes  &  Jones  for  plaintiff, 
F,  B,  Hendren  for  defendant. 

Clakk,  C.  J.  The  evidence  is  somewhat  voluminous,  and  there  are 
many  exceptions,  but  the  decision  of  this  appeal  practically  depends 
upon  the  correctness  of  the  following  instruction,  which  is  assigned  as 
error : 

"The  burden  is  on  the  defendant,  gentlemen  of  the  jury,  on  this  issue, 
to  satisfy  you  that  there  was  such  a  revocation.  Under  the  law  of  this 
State,  whenever  any  person,  whether  it  be  a  corporation  or  an  indi- 
vidual, conveys  a  tract  of  land,  whether  in  a  city  or  not  in  a  city,  whether 
out  of  the  corporation  or  in  the  corporation,  and  surveys  it  out  and 
marks  out  upon  the  face  of  the  land  streets,  alleys,  subdivides  it  up  into 
blocks  and  lots,  and  makes  a  map  of  it,  and  holds  out  the  plat  and  the 
map  which  is  the  plat,  and  the  survey,  and  offers  those  lots  for  sale, 
based  on  that  plat,  and  the  survey  calls  for  the  streets  set  out  in  the 
survey  and  plats,  and  the  purchaser  buys  that  property  with  the  under- 
standing and  the  representation  that  the  streets  are  there,  and  are  to 
remain  there,  the  purchaser  buys  the  property  for  building  lots  or  other- 
wise, the  law  says  that  the  owner  of  the  land  has  dedicated  to  public 
use  for  streets  that  part  of  the  land  marked  out  on  the  map  and  desig- 
nated on  the  face  of  the  ground  as  streets,  that  it  becomes  the  property 
of  the  public ;  that  is,  it  has  the  right  to  use  it,  to  go  upon  it,  that  the 
property  owners  who  purchased  the  lots  have  a  right  to  have  the  streets 
remain  as  laid  out;  that  the  owners  of  the  land  have  no  right,  at  their 
own  arbitrary  will,  moved  by  interest,  or  factiousness,  or  otherwise,  to 
close  them;  that  they  have  no  right  to  do  that;  that  they  have  been 
fixed  for  the  use  of  the  public — that  is  what  the  law  means  by  dedication, 
for  that  it  has  been  sold  to  the  public — not  that  it  has  been  conveyed 
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by  any  conveyance  by  deed,  but  when  they  make  the  map  and  sell  the 
land  with  the  marks  on  the  ground^  and  so  hold  out  to  the  purchasers, 
and  the  land  is  purchased  on  that  basis,  there  is  then  such  a  dedication 
for  the  public  use  of  streets  that  they  are  not  permitted  to  take  it  back; 
although  the  title  to  the  fee  may  be  in  them,  there  is  an  easement  that 
belongs  to  the  public  which  they  cannot  revoke." 

We  think  this  ip  a  correct  statement  of  the  recognized  law  as  laid 
down  in  our  decisions  with  uniformity.  The  subject  is  fully  discussed 
with  citation  of  our  authorities  to  the  above  effect  by  Allen,  J.,  in  Eliza- 
beth City  V.  Commander,  176  N".  C,  26.  In  a  still  more  recent  case, 
Wittson  V.  Bowling,  179  N.  C,  542,  Hoke,  J,,  reciting  our  authorities, 
restates  the  same  principles,  quoting,  among  others,  from  Avery,  J.,  in 
8.  V.  Fisher,  117  N.  C,  733,  as  follows:  "If  he  and  those  claiming 
under  him  had  sold  a  single  lot  abutting  on  this  apparent  extension  of 
North  Elm  Street,  he,  and  those  claiming  under  him,  would  have  been 
estopped  from  denying  the  right  of  such  purchaser,  and  those  in  privity 
with  him,  to  use  the  street  as  laid  down  in  the  plat,  .  .  .  and  this 
dedication  of  an  easement,  appurtenant  to  the  land  sold,  would  have 
been,  as  between  the  parties,  irrevocable,  though  the  street  had  never 
been  accepted  by  the  town  for  public  use." 

The  company  could  not  have  lawfully  revoked  and  discontinued  the 
streets,  unless  every  one  concerned  had  acquiesced.  Wittson  v.  Bowling, 
supra. 

No  error. 


LACY  CROWELL  v.  W.  J.  CROWELL. 

(Filed  8  December,  1920.) 

Husband    and    Wlfe^  Actions — Assaults— Venereal    Disease— -Statutes — 
Damage»— Punitive  Damages. 

While  at  common  law  a  wife  could  not  maintain  an  action  without 
joining  her  husband,  or  against  him  personally,  this  was  changed  by 
statute,  Rev.,  408,  with  relation  to  her  separate  property,  and  by  the 
Legislature  of  1913,  including  the  right  as  to  personal  injuries  and  torts ; 
and  now  she  may  maintain  her  action  against  her  husband  as  in  assault, 
for  coercing  her  and  willfully  and  maliciously  giving  her  a  venereal  dis- 
ease, in  which  case,  punitive  as  well  as  compensatory  damages  may  be 
awarded. 

Allen,  J.,  cpncurring  in  result;  Walkeb  and  Hoke,  JJ.,  diss^iting. 
Appeal  hy  defendant  from  Lane,  J.,  at  May  Term,  1920,  of  Mbck- 

LENBUBG. 

This  is  an  action  by  the  wife  against  the  husband,  ailing  in  her 
complaint  the  marriage  and  their  living  together  as  man  and  wife;  that 
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the  defendant  contracted  a  venereal  disease,  and  that  he  "took  advantage 
of  his  marital  relation  with  said  plaintiff  and  infected  her  with  said 
vile  and  loathsome  disease/'  and  asks  for  judgment  "for  actual  and 
punitive  damages." 

The  defendant  filed  a  written  demurrer  to  the  effect  that  the  complaint 
showing  upon  its  face  that  the  parties  were  man  and  wife  prior  to,  and 
during  all  the  time  of  the  acts  complained  of,  that  "the  complaint  does 
not  contain  facts  sufficient  to  constitute  a  cause  of  action."  And  further, 
that  said  action  is  'H^oth  without  1jj,w  to  warrant  the  maintenance  thereof, 
and  also  against  the  gublic  policy  of  the  State." 

The  court  overruled  the  demurrer,  and  thereupon  the  defendant  filed 
an  answer,  and  upon  the  issues  submitted,  the  jury  found  that  the  de- 
fendant "wrongfully  and  recklessly  infected  the  plaintiff  with  a  loath- 
some disease,  as  alleged  in  the  complaint,"  and  assessed  the  plaintiff's 
damages  at  $10,000;  and  further,  that  at  the  institution  of  this  action 
the  defendant  was  about  to  dispose  of  his  property  and  remove  it  from 
this  State  for  the  purpose  of  defrauding  the  plaintiff. 

The  defendant  excepted,  and  appealed  from  overruling  the  demurrer ; 
for  refusal  to  set  aside  the  verdict ;  for  permitting  the  plaintiff  to  testify 
that  the  day  before  they  separated  she  informed  him  that  he  had  infected 
her  with  venereal  disease;  and  to  testify  that  she  estimated  the  value 
of  his  property  to  be  worth  between  $25,000  and  $50,000,  and  that  he 
was  disposing  of  it  very  rapidly,  getting  her  to  join  in  deeds  for  most 
of  the  property,  and  that  he  told  her  that  he  was  going  to  Cuba  to  make 
his  home,  and  to  set  up  a  bar-room. 

The  defendant  also  excepted  to  the  following  paragraphs  in  his 
Honor's  charge: 

1.  "If  you  find  as  facts  from  the  evidence,  and  by  its  greater  weight, 
that  the  defendant  knew  that  he  was  infected  with  a  foul  and  loathsome 
venereal  disease,  and  thereafter,  although  having  such  knowledge,  he 
wrongfully  had  sexual  intercourse  with  the  plaintiff,  and  thereby  infected 
her  with  said  disease,  that  he  did  so  willfully  and  recklessly — that  is,  in 
reckless  and  wanton  disregard  of  the  plaintiff's  rights,  being  indifferent 
to  her  welfare,  and  not  caring  whether  he  infected  her  or  not — then  you 
should  answer  the  first  issue  *Yes.'  " 

2.  "She  would  be  entitled  to  a  just  and  reasonable  compensation  for 
whoever  injuries  she  may  have  sustained  as  a  necessary  and  proximate 
result  of  the  defendant's  wrong.  She  would  be  entitled  to  a  just  and 
reasonable  compensation  for  any  physical  or  mental  suffering  which 
followed  as  a  necessary  and  proximate  result  of  the  defendant's  wrong." 

3.  "If  you  come  to  the  issue  of  damages,  you  might,  if  in  your  dis- 
cretion you  saw  fit,  allow  the  plaintiff  punitive  damages." 

•    Judgment,  and  appeal. 
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Stewart  &  McRae  and  John  M,  Robinson  for  plaintiff. 
Thaddeti^  A.  Adams  for  defendant. 

Clark,  C.  J.  The  defendant  made  no  motion  to  nonsuit,  and  does  not 
contend  that  there  was  not  sufficient  evidence  to  justify  the  verdict  on 
the  first  issue,  *T)id  the  defendant  wrongfully  and  recklessly  infect  the 
plaintiff  with  a  loathsome  disease,  as  alleged  in  the  complaint."  He 
submitted  no  requests  for  instructions.  The  exceptions  to  the  evidence 
do  not  require  discussion.  Practically  the  only  point  presented  by  this 
appeal  is  whether  or  not  a  cause  of  action  is  alleged  in  the  complaint. 

Paragraph  5  of  the  complaint  alleges  "that  the  defendant,  by  reason 
of  his  illicit  relations  with  lewd  and  profligate  women,  contracted  a 
venereal  disease  of  a  foul  and  loathsome  character,  and  of  a  highly  in- 
fectious and  malignant  nature,  and  although  he  well  knew  that  he  was  so 
infected,  and  well  knew  the  character  of  said  disease  and  its  dangerous 
and  infectious  nature,  he  concealed  from  the  plaintiff  the  fact  that  he 

was  so  infected  with  said  disease,  and  on  or  about  the day  of , 

1919,  committed  an  assault  and  trespass  upon  the  person  of  the  plaintiff, 
and  infected  her  with  said  foul  and  loathsome  disease,  injuring  her  and 
damaging  her  as  hereinafter  set  out." 

There  can  be  no  question  in  this  day  that  if  the  defendant  had  vio- 
lently assaulted  his  wife  and  caused  serious  bodily  injury  to  her  person, 
and  humiliation  to  her,  she  could  maintain  an  action  for  damages  against 
him.  Even  under  the  obsolete  ruling  of  the  courts  (for  it  was  never 
statutory)  that  a  husband  could  chastise  his  wife  with  immunity,  ther^ 
was  an  exception  that  he  was  liable  if  he  caused  her  serious  bodily  harm 
or  permanent  injury. 

In  S.  V.  Monroe,  121  N".  C,  677,  it  was  held  that  a  druggist  committed 
an  assault  when  he  dropped  croton  oil  on  a  piece  of  candy  and  gave  it  to 
a  third  party.  It  was  a  far  greater  assault  for  the  husband  to  communi- 
cate to  his  wife,  while  concealing  from  her  th^  fact  that  he  was  infected 
therewith,  a  foul  and  loathsome  disease — ^which  has  caused  her  serious 
bodily  injury,  and  which  the  medical  books  hold  to  be  a  permanent 
injury  of  which  she  can  never  be  entirely  cured. 

In  S,  V,  Fulton,  149  N.  C,  485,  the  Court  held  that  the  husband  was 
indictable  for  wantonly  and  maliciously  slandering  his  wife  under  Rev., 
3640,  now  C.  S.,  4230,  which  made  it  indictable  for  "any  one  to  slander 
an  innocent  woman."  The  objection  was  there  taken  that  this  did  not 
apply  to  the  husband,  by  reason  of  the  marriage  relation,  and  that  this 
had  been  so  held  in  S.  v.  Edens,  95  X.  C,  693.  The  Court  overruled 
S.  V.  Edens,  but  held,  by  a  divided  Court,  that  the  defendant  in  the 
Fulton  case  Imd  a  vested  right  to  rely  upon  S.  v.  Edens. 
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The  plaintiff,  who  was  22  years  of  age  and  living  with  her  father  at 
the.  time  of  her  marriage,  was  shown  to  be  of  good  character  at  that 
time,  and  ever  since,  by  a  minister  of  the  gospel,  and  other  witnesses, 
and  even  the  defendant  testified  that  "the  plaintiff  was  a  virtuous  woman 
and  was  faithful  to  me  during  our  married  life,  and  yet  is  so  far  as  I 
know — I  don't  say  otherwise/'  He  further  testified  that  he  was  divorced 
from  his  first  wife;  that  he  committed  adultery  while  living  with  his 
second  wife,  and  furnished  her  with  witnesses  to  prove  it  by  which  she 
got  a  divorce  upon  that  ground ;  that  he  had  had  tjouble  in  Gastonia  on 
account  of  a  woman,  and  says  "women  have  always  been  my  trouble. 
Have  recently  been  convicted  of  being  drunk  and  carrying  a  pistol." 
It  was  stated  on  the  argument  that  the  defendant  has  recently  been  con- 
victed in  Virginia,  under  the  White  Slave  Act,  and  sentenced  to  2  years, 
and  has  also  been  convicted  and  sentenced  in  that  State  for  abduction 
of  a  girl  under  16,  and  that  case  is  pending  on  appeal. 

The  defendant  also  admitted,  on  cross-examination,  that  he  has  had 
venereal  disease,  and  said:  "Sometimes  it  takes  me  longer  to  get  over 
a  case  of  gonorrhea  than  others.  Sometimes  it  takes  me  a  month,  some- 
times four  months,  and  sometimes  six  months."  .  .  .  "On  Sunday 
after  this  suit  was  started  I  had  a  lewd  woman  in  my  automobile,  and 
passed  the  plaintiff's  house  four  times;  I  had  my  arm  around  the  back 
of  the  seat." 

Notwithstanding  that  the  defendant  had  testified  on  the  cross-examina- 
tion that  his  wife  was  a  virtuous  woman,  he  intimated  on  being  recalled 
that  he  was  forced  to  marry  her  because  she  had  become  pregnant  by 
Kim.  The  plaintiff  testified  that  he  did  not  have  sexual  intercourse  with 
her  until  after  the  marriage,  and  that  he  tried  to  get  her  to  procure  a 
divorce  from  him,  offering  to  furnish  her  with  witnesses  to  prove  his 
adultery  while  living  with  her.  He  did  not  deny  this,  and  admitted 
that  he  had  done  this  with  his  second  wife  to  enable  her  to  get  a  divorce. 
The  testimony  of  the  plaintiff  was  that  she  had  contracted  the  disease 
from  her  husband,  and  as  to  her  humiliation  and  physical  injury  sus- 
tained thereby,  and  the  physician  testified  that  she  was  thus  infected,  and 
that  his  diagnosis  was  confirmed  by  clinical  findings  and  by  laboratory 
tests  of  another  expert.  The  defendant  testified  that  on  one  occasion 
"plaintiff  came  to  my  office  and  could  not  get  in;  I  was  locked  in,  the 
woman  in  there  got  out." 

As  the  plaintiff's  counsel  well  said,  aside  from  the  question  of  assault, 
it  is  a  well  settled  proposition  of  law  that  a  person  is  liable  if  he  negli- 
gently exposes  another  to  a  contagious  or  infectious  disease,  ShiJIings 
r.  Allen,  173  (Minn.)  N.  W.,  663,  A  fortiori  the  defendant  would  be 
liable  in  the  present  case  whether  guilty  of  an  assault  or  not,  and  inde- 
pendent of  the  fraud  or  concealment.     In  SchuUz  v.  Christopher;  65 
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Wash.,  496,  and  in  Bandfield  v,  Bandfield,  117  Mich.  80  (cases  cited  by 
the  defendant),  the  Court  recognized  that  the  infection  of  the  wife 
with  venereal  disease  by  the  husband  was  a  tort,  but  held  that  upon 
their  statutes,  which  differ  from  those  in  this  State,  the  wife  could  not 
sue  her  husband  for  a  tort  upon  her  person.  But  in  Prosser  v.  Prosser, 
(1920),  102  S.  E.  (S.  C),  787,  under  a  statute  which  is  verbatim,  our 
Rev.,  408,  C.  S.,  454,  it  was  held  that  "under  such  statute  a  married 
woman  can  maintain  an  action  in  tort  against  her  husband  for  an  assault 
upon  her,"  holding  that  while  it  was  otherwise  at  common  law,  a  proper 
construction  of  this  statute  "gives  to  a  wife  every  remedy  against  the 
husband  for  any  wrong  she  might  suffer  at  his  hands.  Mdre  than  this,  a 
wife  has  a  right  in  her  person,  and  a  suit  for  a  wrong  to  her  person  is 
a  thing  in  action ;  and  a  thing  in  action  is  property,  and  is  her  property, 
and  the  action  is  therefore  maintainable  under  Messervy  v.  Messervy, 
82  S.  C,  550.'^ 

In  Graves  v,  Howard,  159  N.  C,  594,  Allen,  /..  said:  "Rev.,  408, 
further  provides  that  the  wife  may  maintain  an  action  without  joinder 
of  her  husband:  (1)  when  the  action  concerns  her  separate  proi>erty; 
(2)  when  the  action  is  between  herself  and  her  husband;  and  our  Court 
has  construed  this  section  to  confer  upon  the  wife  the  right  to  maintain 
an  action  against  her  husband,  Shuler  v.  MiUsaps,  71  N.  C,  297;  Mc- 
Cormac  v.  Wiggins,  84  N".  C,  279 ;  Manning  v.  Manning,  79  N.  C,  293 ; 
Robinson  v,  Robinson,  123  N.  C,  137;  and  Perkins  v,  BrinkJey,  133 
N.  C,  158." 

The  defendant  objects  that  this  applies  only  to  property  rights  con- 
cerned in  actions,  but  damage  or  injury  to  her  person  is  a  property 
right.  Our  statute,  1913,  ch.  13,  provides :  "The  earnings  of  a  married 
woman,  by  virtue  of  any  contract  for  her  personal  service,  and  any 
damage  for  'personal  injuries  or  other  torts  sustained  by  her,  can  be 
recovered  by  her  suing  alone,  and  such  earning  or  recovery  shall  be  her 
sole  and  separate  property  as  fully  as  if  she  had  remained  unmarried." 
This  gives  her  the  right  of  recovery  of  damages  for  any  personal  injury 
or  other  tort  sustained  by  her,  and  there  is  no  exemption  of  her  husband 
from  liability  in  an  action  by  her  which  she  is  authorized  to  bring  undw 
Rev.,  408 ;  C.  S.,  454.  As  long  as  the  Court  held  (Price  v.  Electric  Co., 
160  'N.  C,  450)  that  the  recovery  by  the  wife  of  damages  for  personal 
injuries  was  the  property  of  the  husband,  it  was  useless  for  her  to  sue 
him  under  the  right  given  by  Rev.,  408  (2),  but  the  act  of  1913,  ch.  13, 
making  such  damages  her  property  was  promptly  passed  at  the  first 
session  of  the  General  Assembly  thereafter  curing  this  and  enabled  the 
wife  to  maintain  an  action  against  her  husband  to  recover  damages  for 
injuries  committed  upon  her  person  by  him. 
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For  the  same  reason  that  in  S.  v.  Fulton,  supra,  the  Court  held  that 
the  statute  making  ''any  one"  liable  to  indictment  for  the  slander  of  a 
virtuous  woman  made  the  husband  liable  to  such  indictment,  notwith- 
standing the  common-law  theory,  and  even  the  express  decision  in  S.  v. 
Edens,  supra,  to  the  contrary,  we  must  hold  that  the  statute  of  1913, 
ch.  13,  and  Rev.,  408,  gave  the  wife  a  right  to  recover  damages  for  inju- 
ries to  her  person,  or  for  other  torts  sustained  by  her,  against  her  hus- 
band as  fully  as  against  any  one  else,  as  was  held  in  Prosser  v.  Prosser, 
supra. 

In  26  R.  C.  L.,  577,  it  is  said:  "The  fact  that  a  case  is  novel  does 
not  operate  to  defeat  a  recovery  if  it  can  be  brought  within  the  general 
rules  applicable  to  torts."  In  Brown  v.  Brown  (1914),  88  Conn.,  42, 
that  Court  pertinently  says  that  "if  the  wife  may  sue  for  a  broken  prom- 
ise, why  may  she  not  sue  for  a  broken  arm?"  Like  the  South  Carolina 
Court,  in  the  Prosser  case,  it  holds  that  her  claim  for  damages  is  a 
property  right.  It  says :  "The  tort  gives  rise  to  a  claim  for  damages. 
Such  a  claim  is  property,  not  in  her  possession,  but  which  she  may  by 
action  reduce  into  possession,  just  as  she  might  before  her  coverture 
have  had  an  action  against  him  for  such  a  tort  committed  before  that 
event.  The  husband's  delict,  whether  a  breach  of  contract  or  a  personal 
injury,  gives  her  a  cause  of  action.  Both  necessarily  follow  from  the 
fact  that  a  married  woman  now  retains  her  legal  identity  and  all  her 
property,  both  that  which  she  possessed  at  the  time  of  marriage  and 
that  acquired  afterwards." 

In  Johnson  v.  Johnson  (Ala.),  77  So.,  335,  the  Court  held  that  the 
statute  of  that  State  authorizing  the  wife  to  recover  damages  for  injuries 
to  her  person  or  reputation  made  the  damages  her  separate  property, 
and  the  statute  which  authorized  her  to  sue  alone  for  their  recovery, 
authorized  her  to  sue  her  husband  for  such  injuries  and  torts,  abrogating 
the  common-law  fiction  of  identity  between  husband  and  wife  to  that 
extent.  The  statutes  of  that  State  upon  that  subject  are  almost  identical 
with  ours  above  quoted. 

Fielder  v.  Fielder,  42  Okla.,  124,  held  that  a  married  woman  could 
maintain  an  action  against  her  husband  for  injuries  received  from  a  gun 
shot  wound  inflicted  during  coverture.  That  case,  referring  to  Thomp- 
son  V.  Thompson,  218  U.  S.,  611,  pointed  out  that  the  latter  decision 
was  based  upon  the  statutes  for  the  District  of  Columbia,  which  in  this 
respect  are  not  as  liberal  and  progressive  as  in  most  of  the  States,  and 
the  Court  concurred  in  the  dissenting  opinion  of  Justices  Harlan, 
Holmes,  and  Hughes  (which,  in  the  opinion  of  the  writer,  was  the  "big 
end"  of  the  Court  at  that  time) . 

In  Oilmun  v.  Oilman,  78  N".  H.,  4,  it  was  held  that  the  statute  of  that 
State,  providing  that  a  married  woman  may  "sue  and  be  sued  on  any 
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contract  by  her  made,  or  for  any  wrong  done,  as  if  she  were  unmarried," 
put  husband  and  wife  on  an  equality  as  to  property,  torts,  and  contracts, 
and  that  she  could  maintain  an  action  against  her  husband  for  assault  as 
fully  as  she  could  against  any  one  else.  In  Fitzpatrich  v.  Owens,  124 
Ark.,  167,  the  Court  held  that  a  married  woman  may  maintain  an  action 
against  her  husband  for  a  tort,  in  that  case  for  an  assault,  and  when  it 
resulted  in  a  wrongful  death  her  administrator  could  maintain  an 
action  therefor.  And  this  is  the  trend  of  recent  decisions  throughout 
the  country,  13  R.  C.  L.,  1397;  and  notes  1915  D,  p.  73. 

As  to  the  suggestion  that  the  defendant  could  be  indicted,  that  was  a 
matter  for  the  State,  which  has  not  thus  proceeded,  and  a  conviction 
would  be  no  reparation  to  the  plaintiff.  Besides,  if  the  unity  does  not 
prevent  an  indictment,  why  should  it  prevent  a  civil  action? 

At  common  law  neither  civil  nor  criminal  actions  could  be  maintained 
by  the  wife  against  the  husband  because  of  the  alleged  unity  of  persons 
of  husband  and  wife,  or  rather  the  merger  of  the  wife's  existence  into 
the  husband's.  The  real  reason  was  that  by  marriage  the  wife  became 
the  chattel  of  the  husband  (as  a  reminder  of  which  to  this  dav  at  a 
marriage  some  man  "gives  the  woman  away"),  and  therefore  her  per- 
sonal property  by  the  fact  of  marriage  became  his,  as  was  the  case  in 
this  State  as  to  wives  until  the  Constitution  of  1868,  though  as  to  slaves 
it  had  ceased  on  their  emancipation  in  1865.  The  owner  lost  the  right 
to  chastise  his  slaves  in  1865,  but  the  wife  was  not  emancipated  from 
the  lash  of  the  husband  till  nine  years  later,  in  1874,  when  in  S.  v, 
Oliver,  70  X.  C,  60,  Settle,  J.,  tersely  said,  "We  have  advanced  from 
that  barbarism."  His  authority  for  making  such  ruling  was  that  ch.  5, 
Laws  1715,  and  ch.  133,  Laws  1778,  now  C.  S.,  970,  adopted  such  parts 
only  of  the  common  law  which  are  "not  abrogated,  repealed,  or  become 
obsolete."  So  much  of  the  common  law  as  exempted  the  husband  from 
liability  civilFy  or  criminally  for  assaults,  slanders,  or  other  torts  or 
injuries  committed  by  him  on  his  wife  is  invalid  now,  both  because  it  has 
become  obsolete  and  at  variance  with  the  customs  and  sense  of  right,  and 
with  our  form  of  government,  which  confers  "equality  before  the  law" 
upon  all,  and  because  it  has  been  expressly  abrogated  and  repealed 
by  the  statutes  above  quoted,  which  confer  upon  the  wife  the  right  to  sue 
and  be  sued  alone,  "when  the  action  is  between  herself  and  her  husband," 
and  to  recover,  suing  alone,  damages  for  her  personal  injuries  or  other 
torts  sustained  by  her  (act  1913,  ch.  13,  now  C.  S.,  2513)  without 
exempting  her  husband  from  such  liability. 

The  true  ground  for  the  exemption  formerly  of  the  husband  from  lia- 
bility to  the  wife  for  his  torts,  and  for  his  assumption  of  her  property,  as 
already  said,  was  because  by  the  marriage  she  became  his  chattel.  The 
fanciful  ground  assigned  for  this  doctrine,  which  was  far  more  unjust  to 
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married  women  than  that  prevailing  in  other  countries  under  the  Civil 
law  or  even  in  the  countries  under  the  rule  of  the  Koran,  is  stated  by  some 
of  the  old  writers  to  be  the  words  in  Genesis  2 :23-24 :  "And  Adam  said, 
'this  is  now  bone  of  my  bones  and  flesh  of  my  flesh,'  "  adding  that  a  man 
and  wife  "shall  be  one  flesh."  And  now,  "speaking  for  myself  and  not 
by  commandment"  (as  St.  Paul  said  on  more  than  one  occasion,  1  Cor., 
7:6,  and  2  Cor.,  8:8),  this  statement  was  made  by  Adam  and  not  by 
Deity,  and  is  untrue  as  a  matter  of  fact,  besides  Adam  was  not  a  law- 
giver, but  the  most  culpable  lawbreaker  known  to  all  the  ages.  The 
consequence  of  his  lawbreaking,  according  to  the  belief  of  multitudes, 
was  the  greatest  and  most  universal  of  any  man,  and  according  to  ortho- 
dox teachings,  affects  all  mankind  since,  and  if  we  are  to  credit  the 
vision  of  the  great  English  poet,  had  its  immediate  effect  upon  the  inani- 
mate world  as  well : 

"Earth  felt  the  womid ;  and  nature  from  her  seat, 
Sighinj;?  through  all  her  works,  gave  signs  of  woe 
That  all  was  lost"— Paradise  Lost,  Book  IX,  line  782. 

It  is  more  than  passing  strange  that  in  this  day  of  enlightenment,  this 
statement  by  the  greatest  malefactor  of  history,  who  could  frame  no 
laws  for  any  future  day  and  generation,  nor  keep  those  made  for  him- 
self, should  be  solemnly  cited  to  justify  the  continuance  of  age-long 
injustice  and  degradation  to  one-half  of  the  human  race.  The  origin 
of  such  treatment  was  perhaps  natural  in  the  economic  conditions  of  a 
barbarous  age,  when  superior  physical  force  made  the  wife  the  slave  of 
the  husband.  But  those  conditions  have  passed.  All  the  conditions  and 
customs  of  life  have  changed.  Many  laws  have  become  obsolete,  even 
when  not  changed  by  statute,  and  the  Constitution,  as  this  has  been,  and 
no  principle  of  justice  can  maintain  the  proposition  in  law,  or  in  morals, 
that  a  debauchee,  as  the  defendant  admits  himself  to  be,  can  marry  a 
virtuous  girl,  and,  continuing  his  round  of  dissipation,  keep  up  his 
intercourse  with  lewd  women,  contracting,  as  he  admits,  venereal  disease, 
communicate  it  to  his  wife,  as  the  jury  find,  subjecting  her  to  humilia- 
tion and  ruining  her  physically  for  life,  and  seeking  to  run  off  with  all 
his  property,  abandoning  her  to  utter  indigence;  yet  be  exempted  from 
all  liability  by  the  assertion  that  he  and  his  wife  are  one,  and  that  he 
being  that  one,  he  owes  no  duty  to  her  of  making  reparation  to  her  for 
the  gross  wrong  which  he  has  done  her. 

It  must  be  remembered  that  there  is  not,  and  never  has  been,  any 
statute  in  England  or  this  State  declaring  that  'Hiusband  and  wife  are 
one,  and  he  is  that  one."  It  was  an  inference  drawn  by  courts  in  a 
barbarous  age,  based  on  the  wife  being  a  chattel,  and  therefore  without 
any  rights  to  property  or  person.     It  has  always  been  disregarded  by 
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courts  of  equity.  Public  opinion  and  the  sentiment  of  the  age  as  ex- 
pressed by  all  laws  and  constitutional  provisions  since  have  been  against 
it.  The  anomalous  instances  of  that  conception,  which  still  survive,  in 
some  courts  are  due  to  construing  away  the  changes  made  by  corrective 
legislation  or  restricting  their  application. 

Whether  a  man  has  laid  open  his  wife's  head  with  a  bludgeon,  put  out 
her  eye,  broken  her  arm,  or  poisoned  her  body,  he  is  no  longer  exempt 
from  liability  to  her  on  the  ground  that  he  vowed  at  the  altar  to  *%ve, 
cherish,  and  protect"  her.  Civilization  and  justice  have  progressed  thus 
far  with  us,  and  never  again  will  "the  sun  go  back  ten  degrees  on  the  dial 
of  Ahaz."     Isaiah,  38 :8. 

No  error. 

Allen,  J.,  concurring  in  result :  At  common  law  the  wife  could  not 
maintain  an  action  of  any  kind  against  her  husband. 

This  doctrine  was  founded  upon  the  idea  that  matrimony  is  "an 
honorable  estate,  instituted  of  God  in  the  time  of  men's  innocency, 
signifying  to  us  the  mystical  union  that  is  between  Christ  and  his 
Church,"  and  that  those  who  assume  its  obligations  "are  no  more  twain 
but  one  flesh."     See  Freeman  v.  Belfer,  173  ^N".  C,  582. 

The  husband  and  wife  become  one  person  by  marriage,  and  as  one 
cannot  sue  himself,  neither  could  the  husband  sue  the  wife,  nor  the  wife 
the  husband,  and  as  we  have  substantially  adopted  the  common  law  the 
principle  prevails  with  us,  except  as  it  has  been  changed  by  statute. 

Changes  in  the  legal  status  of  husband  and  wife  began  prior  to  1868, 
but  by  the  Constitution  of  that  year  the  wife  became  the  owner  of  her 
separate  estate  freed  from  the  control  of  her  husband,  and  in  order  that 
these  rights  of  property  might  be  protected  it  was  provided  (Rev.,  408), 
"That  the  wife  may  maintain  an  action  without  the  joinder  of  her 
husband:  (1)  when  the  action  concerns  her  separate  property;  (2)  when 
the  action  is  between  herself  and  her  husband;  and  our  Court  has  con- 
strued this  section  to  confer  upon  the  wife  the  right  to  maintain  an 
action  against  her  husband."     Graves  v.  Howard,  159  N,  C,  598. 

It  thus  appears  that  by  this  radical  change  the  wife  may  now  sue  her 
husband  for  breach  of  contract  to  recover  her  property,  and  for  damages 
to  her  property,  all  of  which  is  contrary  to  the  common  law. 

The  Legislature  has  also  removed  the  disability  to  contract,  and  in 
1913  provided  that  her  "earnings"  for  personal  services  and  "any  dam- 
ages for  personal  injuries,  or  other  torts  sustained  by  her,"  shall  be  her 
separate  property  and  "can  be  recovered  by  her  suing  alone." 

I  think  the  weight  of  authority  is  that  these  statutes,  which  are  to  be 
found  in  most  of  the  States,  do  not  give  a  right  of  action  against  the 
husband  for  personal  injuries,  but  simply  permit  her  to  sue  alone  on 
causes  of  action  theretofore  recognized,  but  as  the  denial  of  the  right  of 
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action  has  always  been  based  on  the  unity  of  the  person,  and  as  this  unity 
has  been  destroyed  so  far  as  her  right  to  maintain  an  action  is  concerned, 
I  see  no  reason  for  holding  that  she  cannot  maintain  an  action  against 
her  husband  for  a  wanton,  willful  injury,  which  permanently  impairs 
her  earning  capacity,  when  the  statute  says  she  is  entitled  to  her  earnings 
and  may  sue  alone  to  recover  them. 

If  the  wife  can  sue  the  husband  in  contract,  or  to  recover  property,  or 
for  injury  to  her  property,  why  may  she  not  maintain  an  action  for 
impairment  of  health,  which  decreases  her  earning  capacity,  caused 
by  the  wanton  conduct  of  her  husband? 

The  danger  to  the  domestic  tranquility  is  not  greater  in  the  one  case 
than  in  the  other,  and  at  last  this  must  depend  not  on  common  law  of 
statute  but  on  mutual  respect,  confidence,  forbearance,  and  affection. 

Brawn  v.  Brown,  Anno.  Cases,  1915,  D  (Conn.),  and  Feidler  v. 
Feidler,  42  Okla.,  124,  are  direct  authorities  for  the  position  herein 
stated,  and  in  Thompson  v.  Thompson,  218  TJ.  S.,  611,  a  case  relied  on 
by  the  defendant,  there  is  a  vigorous  dissent  by  Justice  Harlan,  con- 
curred in  by  Justices  Holmes  and  Hughes,  which  he  concludes  as  follows : 
"Congress,  under  the  construction  now  placed  by  the  Court  on  the  stat- 
ute, is  put  in  the  anomalous  position  of  allowing  a  married  woman  to 
sue  her  husband  separately,  in  tort,  for  the  recovery  of  her  property, 
but  denying  her  the  right  or  privilege  to  sue  him  separately,  in  tort, 
for  damages  arising  from  his  brutal  ^ssaults  upon  her  person.  I  will 
not  assume  that  Congress  intended  to  bring  about  any  such  result.  I 
cannot  believe  that  it  intended  to  permit  the  wife  to  sue  the  husband 
separately,  in  tort,  for  the  recovery,  including  damages  for  the  detention 
of  her  property,  and  at  the  same  time  deny  her  the  right  to  sue  him 
separately  for  a  tort  committed  against  her  person." 

.  Walker  and  Hoke,  JJ.,  dissenting:  This  case  is  so  distressing  and 
repellant  in  its  details  that  it  is  difficult,  as  it  seems,  to  give  it  that  dis- 
passionate consideration  which  every  case  should  have.  There  is  not  a 
word  of  condemnation  too  severe  to  be  applied  to  the  conduct  of  the 
defendant.  He  has  subjected  himself  to  the  penalties  of  the  criminal 
law,  but  not  to  prosecution  by  his  wife,  and  simply  because  that  unity 
of  person  which  has  always  been  attributed  to  the  marital  relation  still 
exists,  notwithstanding  that  married  women  have  been  endowed  with  so 
many  property  rights,  as  they  should  have  been ;  which  appear  to  furnish 
the  only  argument  for  the  destruction  of  that  unity  so  important  for  the 
preservation  of  the  peace  and  happiness  of  the  home.  Married  women 
owned,  and  were  constantly  acquiring,  property  by  gift,  inheritance,  and 
purchase  just  as  in  the  case  of  men,  and  it  was  clearly  their  right  to 
have  and  possess  it  freed  from  the  control  of  their  husbands,  and  this 
has  now  become  a  legal  right  with  a  few  certain  exceptions.    But  the 
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Legifllature  has  wisely  refused  to  abolish  that  legal  unity  existing  be- 
tween  man  and  wife,  which  was  deemed  by  it  so  essential  in  securing 
the  blessings  of  the  marital  union,  in  which,  not  only  the  principles, 
but  society  and  the  community  are  so  deeply  concerned.  The  privacy  of 
the  home  is  as  sacred  as  it  ever  was,  and  it  is  often  better  "to  draw 
the  curtain,  shut  out  the  public  gaze,  and  leave  the  parties  to  forget 
and  forgive,"  as  said  by  Justice  Settle  in  S.  v.  Oliver,  70  'N,  C,  60,  at 
p.  61,  and  this  is  done  from  motives  of  public  policy,  in  order  to  preserve 
the  sanctity  as  well  as  the  pe^ce  and  tranquility  of  the  domestic  circle. 
It  concerns  too  deeply  the  public  welfare  that  this  should  be  done,  for 
lis  to  change  it  without  a  mandate  from  the  Legislature,  which  makes 
and  controls  the  public  policy  of  the  State,  and  for  the  reason  we  have 
given,  among  others,  it  has  withheld  its  consent  to  any  such  amendment 
of  the  law.  It  has  been  considered  so  essential  to  the  well-being  of  the 
community  that  this  doctrine  of  the  marital  unity  should  continue  to 
be  the  rule  with  us,  that  those  who  have  the  only  power  to  legislate  and 
abolish  it  have  refrained  from  doing  so.  We  should  not  attempt  to  do 
that  which  will  effect  radical  changes  in  the  law  by  mere  construction, 
for  with  the  policy,  wisdom,  or  justice  of  the  l^islation  in  question  this 
Court  can  have  no  rightful  concern.  It  must  take  the  law  as  it  has  been 
established  by  competent  legislative  authority.  It  cannot,  in  any  legal 
sense,  make  law,  but  only  declare  what  the  law  is,  as  established  by 
competent  authority.  It,  therefore,  has  always  been  considered  as 
utterly  opposed  to  our  public  policy  to  change  the  law  in  this  respect. 

At  common  law  no  cause  of  action  arose  in  favor  of  either  husband  or 
wife  by  reason  of  any  injury  to  the  person  or  character  of  one  committed 
by  the  other,  Thompson  v.  Thompson,  218  U.  S.,  611 ;  Peters  v.  Peters, 
156  Cal.,  32;  Abbott  t\  Abbott,  67  Me.,  304;  Bandfield  v,  Bandfield,  117 
Mich,,  80;  Strom  t\  Strom,  98  Mich.,  80;  for  instance,  libel  or  slander. 
This  doctrine  of  nonliability  is  founded  not  on  the  inability  of  the  one 
spouse  to  sue  the  other,  but  on  the  principle  that  husband  and  wife  are 
one  person  in  law,  and  it  is  well  exemplified  in  the  cases  which  hold 
that  a  wife,  after  an  absolute  divorce  from  her  husband,  though  she  is 
then  fully  capable  of  suing  him,  still  can  maintain  no  action  against 
him  for  a  tort  or  wrong  committed  by  him  during  the  marriage  relation 
against  her  person  or  character.  Henneger  v,  Lomas,  145  Ind.,  287; 
/.//>/>*/  r.  Bcrrth  74  Me.,  286.  So  it  is  generally  recognized  that  the 
Marritnl  Woman's  Property  Acts,  which  enlarge  the  rights  of  married 
women  even  to  such  an  extent  as  to  permit  a  wife  to  sue  her  husband,  do 
not  entitle  her  to  sue  him  for  an  injury  to  her  person  or  character  after 
their  marriage,  for  the  reason  that  whether  a  husband  is  liable  to  his 
wife  therefor  is  not  a  mere  question  of  procedure,  but  of  substantive 
right.  SchuJiz  r.  Christopher,  65  Wash.,  496;  Brotvn  t\  Brown,  88 
Conn.,  42;  Smith  i\  Smith,  73  Mich.,  445;  Fiedler  i\  Fiedler,  42  Okla., 
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124.  And  this  is  held  true  under  a  statute  authorizing  the  wife  to 
bring  and  maintain  an  action  in  her  o^n  name  for  any  injury  to  her 
person  or  character,  the  same  as  if  she  were  sole;  such  a  statute  merely 
changes  the  procedure,  but  gives  no  new  right,  and  applies  only  to  such 
causes  of  actions  as  could  be  maintained  by  the  husband  and  wife  as 
coplaintiffs  before  the  statute  took  effect.    Coleman  v.  Burr,  93  N.  Y.^  17. 

On  account  of  the  unity  of  husband  and  wife,  no  cause  of  action  arises 
at  common  law  in  favor  of  a  wife  against  her  husband  for  an  assault 
and  battery  or  personal  injury  inflicted  by  him  on  her  during  coverture. 
Thus  no  cause  of  action  arose  in  favor  of  a  wife  against  her  husband 
from  his  wrongful  act  in  forcibly  taking  her  to  an  insane  asylum,  nor 
would  a  right  of  action  for  damages  arise  in  favor  of  a  wife  from  his 
wrongfully  and  maliciously  inoculating  her  with  a  venereal  disease, 
Deeds  v.  Strode,  6  Idaho,  317,  nor  for  false  imprisonment  and  malicious 
prosecution.  This  denial  of  the  existence  of  a  cause  of  action  for  assault 
and  battery  was  not  based  on  the  incompetency  of  a  wife  to  maintain  an 
action  at  law  against  her  husband  on  account  of  the  relation  of  the 
parties  to  each  other,  and  therefore  a  wife  could  not,  after  divorce, 
though  the  divorce  removed  the  common-law  disability  of  the  wife  to 
sue  her  husband,  maintain  an  action  for  assault  and  battery  committed 
by  him  prior  to  the  divorce.  It  is  generally  held  that  statutes  authoriz- 
ing a  wife  to  maintain  an  action  against  her  husband  only  authorizes  her 
to  maintain  alone  such  actions  as  previously  could  be  sustained  when 
brought  by  the  husband  alone,  or  by  the  husband  and  wife  jointly.  On 
the  same  reasoning  which  denies  the  right  of  a  wife  to  maintain  an 
action  against  her  husband,  it  has  been  held  that  a  husband  cannot 
maintain  an  action  against  his  wife  for  injuries  inflicted  on  him  either 
at  common  law  or  under  statutes  giving  her  the  right  to  separate  prop- 
erty, and  permitting  them  to  contract  with  each  other. 

But  this  question  of  the  unity  of  person  existing  between  husband 
and  wife  has  been  recently  considered  by  the  United  States  Supreme 
Court  in  the  case  of  Thompson  v,  Thompson,  218  TJ.  S.,  611  (54  L.  Ed., 
1180);  21  Anno.  Cases,  921;  30  L.  R.  A.  (N.  S.),  1153;  Aff.  31  App. 
Cases  (Dist.  of  Col.),  557  (14  Anno.  Cases,  879),  which  was  a  civil 
action  by  a  wife  to  recover  damages  from  the  husband  for  an  assault 
and  battery  committed  on  her  person.  The  Court  there  held  as  follows : 
The  common-law  relation  between  husband  and  wife  was  not  so  far 
modified  as  to  give  the  wife  a  right  of  action  to  recover  damages  from 
her  husband  for  an  assault  and  battery  committed  by  him  upon  her 
person,  by  D.  C.  Code,  p.  1155,  authorizing  married  women  "to  sue 
separately  for  the  recovery,  security,  or  protection  of  their  property,  and 
for  torts  committed  against  them,  as  fully  and  freely  as  if  they  were 
unmarried.  The  act  of  Congress  applicable  to  the  District  of  Columbia 
is  not  less  extensive  or  comprehensive  than  are  our  statutes  in  regard  to 
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the  rights  of  married  women,  if  it  does  not  cover  much  lees  ground. 
We  cannot  refrain  from  referring  extensively  to  the  reasons  given  by 
that  exalted  tribunal,  in  its  able  and  learned  opinion,  as  delivered  by 
Justice  Day,  though  we  might  quote  all  of  it  advantageously  in  this  case. 
That  Court  said  that  the  limitation  upon  the  wife's  right  of  action 
imposed  in  the  requirement  of  the  common  law  that  the  husband  should 
join  her  was  removed  by  the  statute,  and  she  was  permitted  to  recover 
separately  for  such  torts,  as  freely  as  if  she  were  still  unmarried.  The 
statute  was  not  intended  to  give  a  right  of  action  as  against  the  husband, 
but  to  allow  the  wife,  in  her  own  name,  to  maintain  actions  of  tort 
which,  at  common  law,  must  be  brought  in  the  joint  names  of  herself 
and  husband.  This  construction  is  obvious  from  a  reading  of  the 
statute  in  the  light  of  the  purpose  sought  to  be  accomplished.  It  gives 
a  reasonable  effect  to  the  terms  used,  and  accomplishes,  as  we  believe, 
the  legislative  intent,  which  is  the  primary  object  of  all  construction  of 
statutes.  It  is  suggested  that  the  liberal  construction  insisted  for  in 
behalf  of  the  plaintiff  in  error  in  this  case  might  well  be  given,  in  view 
of  the  legislative  intent  to  provide  remedies  for  grievous  wrongs  to  the 
wife.  Apart  from  the  consideration  that  the  perpetration  of  such  atro- 
cious wrongs  affords  adequate  grounds  for  relief  under  the  statutes  of 
divorce  and  alimony,  this  construction  would,  at  the  same  time,  open 
the  doors  of  the  courts  to  accusations  of  all  sorts  of  one  spouse  against  the 
other,  and  bring  into  public  notice  complaints  for  assault,  slander,  and 
libel,  and  alleged  injuries  to  property  of  the  one  or  the  other,  by  husband 
against  wife,  or  wife  against  husband.  Whether  the  exercise  of  such 
jurisdiction  would  be  promotive  of  the  public  welfare  and  domestic 
harmony  is  at  least  a  debatable  question.  The  possible  evils  of  such 
legislation  might  well  make  the  law-making  power  hesitate  to  enact  it. 
But  these  and  kindred  considerations  are  addressed  to  the  legislative, 
not  the  judicial,  branch  of  the  Government.  In  cases  like  the  present, 
interpretation  of  the  law  is  the  only  function  of  the  courts.  It  must 
be  presumed  that  the  legislators  who  enacted  this  statute  were  familiar 
with  the  long-established  policy  of  the  common  law,  and  were  not  un- 
mindful of  the  radical  changes  in  the  policy  of  centuries  which  such 
legislation  as  is  here  suggested  would  bring  about.  Conceding  it  to  be 
within  the  power  of  the  Legislature  to  make  this  alteration  in  the  law, 
if  it  saw  fit  to  do  so,  nevertheless  such  radical  and  far-reaching  changes 
should  only  be  wrought  by  language  so  clear  and  plain  as  to  be  unmistak- 
able evidence  of  the  legislative  intention.  Had  it  been  the  legislative 
purpose  not  only  to  permit  the  wife  to  bring  suits  free  from  her  hus- 
band's participation  and  control,  but  to  bring  actions  against  him  also 
for  injuries  to  person  or  property  as  though  they  were  strangers,  thus 
emphasizing  and  publishing  differences  which  otherwise  might  not  be 
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serious,  it  would  have  been  easy  to  have  expressed  that  intent  in  terms 
of  irresistible  clearness.  We  can  but  regard  this  case  as  another  of 
many  attempts  which  have  failed  to  obtain  by  construction  radical  and 
far-reaching  changes  in  the  policy  of  the  common  law,  not  declared  in 
the  terms  of  the  legislation  under  consideration.  Some  of  the  cases  of 
that  character  are:  Abbott  v.  Abbott,  67  Me.,  304;  Schultz  v,  Schultz, 
89  K  Y.,  644;  Freethy  v.  Freethy,  42  Barb.,  641;  Peters  v.  Peters,  42 
Iowa,  182.  Nor  is  the  wife  left  without  remedy  for  such  wrongs.  She 
may  resort  to  the  criminal  courts,  which,  it  is  to  be  presumed,  will  inflict 
punishment  commensurate  with  the  offense  committed.  She  may  sue 
for  divorce  or  separation  and  for  alimony.  The  Court,  in  protecting 
her  rights  and  awarding  relief  in  such  cases,  may  consider,  and,  so  far 
as  possible,  redress  her  wrongs  and  protect  her  rights. 

This  clear  and  vigorous  statement  of  the  true  law  upon  this  subject 
would  seem  to  conclusively  demonstrate  the  correctness  of  the  Court's 
position  that  statutes  relating  to  the  property  rights  of  married  women, 
and  to  their  rights  to  sue  separately  for  torts  committed  against  them 
by  third  persons,  do  not  include  the  right  of  a  wife  to  sue  her  husband 
for  such  a  tort  as  was  committed  here,  however  grievous  and  humiliating 
to  her,  and  however  atrocious  was  the  act  of  her  husband.  Hard  cases 
are  said  to  be.  the  quicksands  of  the  law.  It  is  not  because  of  any 
consideration  for  such  men  as  he  is  that  the  law  is  as  we  have  stated  it 
to  be,  but  to  prevent  the  great  and  lasting  evil  to  the  community  at 
large  by  establishing  a  principle  most  harmful  to  it.  It  is  a  decision 
in  favor  of  every  man  and  woman  who  has  an  interest  in  the  welfare  of 
the  public,  which  should  be  protected  and  safeguarded,  lest  greater  evil 
be  the  result.  It  is  but  another  application  of  the  acknowledged  maxim 
of  the  law  that  private  convenience,  or  advantage,  must  yield  to  the 
public  good.  As  Justice  Day  so  well  said,  the  wife  is  not  without 
remedy  to  vindicate  the  right  and  to  punish,  according  to  his  deserts, 
this  human  miscreant  who  has  so  vilely  and  profanely  broken  the  sacred 
vows,  which  he  made  at  the  marriage  altar,  by  his  infamous  conduct,  and 
the  cruel  and  heartless  treatment  of  his  wife,  polluting  and  debauching 
her  by  his  foul  and  contaminating  touch,  and  filling  her  blood  with  the 
poison  of  a  most  loathsome  disease.  Nothing. could  be  so  horrible  and 
repulsive,  and  he  will  deserve  all  the  punishment  he  may  receive  for  this 
grave  and  enormous  wrong  to  her.  But  we  must  not  be  led  away  from 
correct  thinking  and  impartial  judgment  by  any  such  consideration  as 
the  enormity  of  the  evil  done  by  him.  His  conduct,  however  aggravated, 
does  not  change  the  law.  .  It  stands  just  as  it  was  before.  The  State 
may  indict  him  for  this  foul  assault  upon  his  wife's  person,  but  his  wife 
cannot  sue  him  because  of  the  personal  unity  that  subsists  between  them. 
34—180 
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The  unity  of  person,  as  to  husband  and  wife,  has  not  been  completely 
severed  by  our  law,  as  to  contracts  or  torts,  as  will  appear  from  Consol. 
Statutes  of  1919,  sees.  2515,  2518,  the  first  of  those  sections  forbidding 
certain  contracts  between  husband  and  wife,  unless  executed  in  the  pre- 
scribed way,  and  the  second  of  the  sections  providing  that  the  husband 
shall  be  jointly  liable  with  the  wife  for  her  torts,  and  for  costs  and  fines, 
and  he  is  jointly  liable  with  her  for  certain  crimes  or  offenses  committed 
solely  by  her,  he,  on  account  of  their  relation  or  oneness  to  each  other, 
presumably  being  present  and  participating  in  the  offense,  and  supposed 
to  exercise  a  kind  of  control  over  her.  It  may  be  added  that  by  section 
2516,  contracts  between  them  which  are  "inconsistent  with  public  policy 
are  void."  Section  2513,  as  to  her  earnings  and  "damages  for  personal 
injuries,  and  other  torts  sustained  by  her,"  manifestly  refer  to  contracts 
with  and  torts  of  other  persons  than  her  husband,  as  the  language  of  the 
section  most  clearly  demonstrates.  There  are  one  or  two  other  sections 
which  more  or  less  tend  the  same  way.  The  writer  of  this  opinion  went 
as  far  as  was  possible  imder  the  law,  even  to  its  extreme  limit,  in  order 
to  sustain  and  protect  the  wife's  right  to  the  full  enjoyment  of  her 
separate  property  and  to  facilitate  her  unrestricted  use  and  enjoyment 
thereof  (in  Vann  v,  Edwards,  135  W.  C,  661),  and  he  would  do  the 
same  here  in  order  to  compensate  her,  if  such  a  tluAg  can  be  done,  for 
this  outrageous  violation  of  her  person,  but  the  law  stops  him  in  the 
pursuit  of  a  remedy  that  will  avail  her,  as  this  is  a  question  of  sub- 
stantive law,  and  not  of  procedure,  and  that  has  not  been  altered,  as 
has  the  other,  so  that  she  can  recover,  and  we  cannot  go  beyond  what 
has  been  provided  for  her.  We  must  keep  within  the  law,  however  much 
we  may  desire  to  award  her  an  adequate  sum  for  this  grievous  and 
vicious  wrong.     The  law  is  our  only  rule  of  action  in  the  premises. 

The  case  of  Banfield  v,  Banfield,  40  L.  R.  A.  (Mich.),  757,  is  like  this 
in  its  facts,  except  that  there  the  husband  communicated  to  his  wife  a 
still  more  loathsome  disease.  But  that  able  and  learned  Court  denied 
her  right  to  sue,  and  held  that  "personal  wrongs  inflicted  upon  her  give 
her  no  right  to  a  decree  of  separation  or  divorce  from  her  husband,  and 
our  statutes  have  given  the  courts  of  chancery  exclusive  jurisdiction  over 
that  subject.  This  Court,  clothed  with  the  broad  powers  of  equity,  can 
do  justice  to  her  for  the  wrongs  of  her  husband,  so  far  as  the  courts  can 
do  justice,  and,  in  providing  for  her,  will  give  her  such  amount  of  her 
husband's  property  as  the  circumstances  of  both  will  justify,  and  in  so 
doing  may  take  into  account  the  cruel  and  outrageous  conduct  inflicted 
upon  her  by  him,  and  its  effect  upon  her  health  and  ability  to  labor. 
2  Am.  &  Eng.  Enc.  Law  (2  ed.),  p.  120;  2  How.  Anno.  Stat.,  p.  6245. 
In  the  absence  of  an  express  statute,  there  is  no  right  to  maintain,  an 
action  at  law  for  such  wrong.     We  are  cited  to  no  authority  holding  the 
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contrary.  We  cite  a  few  sustaining  the  rule:  Abbott  v,  Abbott,  67 
Me.,  304;  Freethy  v,  Freethy,  42  Barb.,  641;  Peters  v.  Peters,  42  Iowa, 
182;  Schultz  v.  Schultz,  89  N.  Y.,  644;  Cooley  Torts  (2  ed.),  p.  268; 
Schouler,  Dom.  Eel.,  p.  252;  IN'ewell,  Defamation,  p.  366;  Townsend, 
Slander  and  Libel  (3  ed.),  p.  548." 

The  cases  we  have  cited  are  also  to  the  effect  that  even  after  the 
marital  tie  is  severed,  the  wife  cannot  sue  the  husband  for  a  wrong 
committed  before  the  divorce.  Libby  v.  Berry,  74  Me.,  286  (5.  c,  43 
Am.  Rep.,  589).  And  the  rule  works  both  ways,  as  the  husband  cannot 
sue  the  wife  for  a  tort  committed  upon  him,  as  by  an  assault  with  a 
gun.  Peters  v.  Peters,  103  Pac.  (Calif.),  219  (S,  c,  23  L.  R.  A. 
(K  S.),),  699. 

The  Fulton  case,  145  N.  C,  489,  has  no  bearing  upon  this  question. 
There  the  State  4)rosecuted,  and  not  the  wife.  The  question  of  the 
marital  unity  was  not  at  issue,  and  there  was  no  determination  based 
upon  it.  The  writer  of  this  opinion  concurred  in  the  principle  there 
decided,  that  the  husband  was  indictable  for  the  slander  of  his  wife,  but, 
as  we  have  said,  that  is  not  the  question  here,  as  the  right  of  the  State 
to  indict,  and  of  the  wife  to  sue,  are  two  very  different  things.  The 
State  can  indict  any  person  for  a  violation  of  her  laws,  and  the  wife  can 
sue,  in  any  case,  except  where  denied  the  right  to  do  so,  as  she  is  in  this 
instance. 

If  the  unity  of  man  and  wife  has  been  abolished,  why  have  we  still 
remaining  as  one  of  the  relics  of  the  ancient  common  law  the  estate  by 
the  entirety  which  is  solely  based,  as  we  have  often  said,  upon  this  very 
doctrine  of  unity.     In  that  instance  the  twain  is  still  but  one. 

We  are  ready  to  denounce  the  brutal  conduct  of  this  man  towards  his 
virtuous  wife,  as  severely  as  judicial  propriety  will  permit,  but  we  caniiot 
go  beyond  the  law  in  giving  a  right  which  it  denies  to  her,  though  we 
would  willingly  do  so  if  it  were  proper  that  we  should. 

We  are  of  the  opinion  that  this  action  should  be  dismissed,  as  it  has 
not  the  sanction  of  the  law. 


BOTAIi  FURNITURE  COMPANY  v.  WICHITA  FURNITURE  COMPANY. 

(Filed  8  December,  1920.) 

Smmnopg— Procooo     Service— Nonresidents— Principal   and   Agent— Cor- 
porations. 

Under  the  principle  that  valid  service  of  summons  can  be  made  upon  a 
nonresident,  by  service  upon  his  agent  here  having  charge  or  management 
of  a  branch  of  his  prindpars  business  requiring  the  exercise  of  his  own 
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Judgment  or  discretion;  it  is  held  that  service  in  this  State,  upon  the 
agent  of  a  nonresident  furniture  corporation,  who  had  discretionary  power 
or  judgment  in  purchasing  furniture,  is  yalid  in  plaintiff's  action  to 
recover  on  a  contract  of  sale  of  furniture  made  with  the  same  person. 

Appeal  by  defendant  from  Harding,  J.,  at  the  May  Term,  1920,  of 
Caldwell. 

This  is  an  action  to  recover  $324  alleged  to  be  due  by  contract. 

The  defendant,  a  foreign  corporation,  entered  a  special  appearance, 
and  moved  to  dismiss  upon  the  ground  that  H.  T.  Leslie  was  not  a 
managing  agent  of  defendant,  and  upon  the  hearing  of  the  motion  the 
following  facts  were  found  and  the  following  order  made: 

"1.  A  summons  was  issued  herein  on  27  August,  1919,  which  was 
served  by  the  sheriff  of  Caldwell  County  on  that  date.  The  sheriff 
made  return  as  follows:  'Served  on  27  August,  1919,*by  leaving  a  copy 
of  the  same  with  H.  T.  Leslie,  managing  agent  of  the  defendant  com- 
pany.' 

"2.  The  defendant  is  a  corporation  of  the  State  of  Kansas.  The  said 
H.  T.  Leslie  is  its  employee,  but  is  not  an  officer  or  director  of  the 
corporation. 

"3.  That  at  the  time  of  the  service  of  the  said  summons  upon  the  said 
H.  T.  Leslie  in  Lenoir,  Caldwell  County,  the  said  H.  T.  Leslie  was  on  a 
visit  to  said  town  in  behalf  of  the  defendant  for  the  purpose  of  buying 
furniture  for  the  defendant.  The  said  Leslie  is  buyer  of  the  defendant 
corporation,  and  has  authority  to  make  purchases  as  above.  The  order 
upon  which  the  controversy  and  suit  arose  was  made  by  said  Leslie  in 
behalf  of  his  principal.  The  refusal  to  pay  the  bill  which  is  the  subject 
of  this  suit  was  made  by  defendant  through  the  agency  of  the  said 
Leslie.  Upon  the  occasion  when  the  service  was  made  upon  the  said 
Leslie  he  was  present  in  N'orth  Carolina  for  the  purpose  of  making 
contracts  for  merchandise  for  the  defendant,  and  did  actually  enter  into 
contracts  for  the  purchase  of  furniture  in  behalf  of  said  defendant. 

"The  court  therefore  holds  that  the  said  Leslie  having  power  to  con- 
tract a  debt  for  the  defendant  corporation  within  this  State,  is  such  a 
managing  agent  that  he  may  be  served  with  summons  for  the  recovery 
of  said  debt,  and  denies  the  motion  of  defendant  upon  its  special  appear- 
ance, and  directs  that  answer  be  filed  Avithin  thirty  days  from  the  ad- 
journment of  this  term."    Defendant  excepted. 

The  action  was  afterwards  tried,  and  from  a  judgment  for  the  plaintiff 
defendant  appealed. 

Mark  Squires  for  'plaintiff, 
Lawrence  Wakefield  for  defendant 
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Ai-LEN,  J.  Leslie,  upon  whom  the  siunmons  was  served,  made  the 
contract  for  the  defendant  on  which  this  action  rests.  He  was  the  buy- 
ing agent  of  the  defendant,  and  as  such  had  to  exercise  his  discretion  and 
rely  on  his  own  judgment.  At  the  time  the  summons  was  served  he  was 
in  North  Carolina,  engaged  in  making  contracts  for  the  defendant  for 
merchandise,  and  while  here  did  make  such  contracts.  The  letter  refus- 
ing to  pay  the  claim  of  the  plaintiff  is  signed,  "The  Wichita  Wholesale 
Furniture  Company,  per  H.  T.  Little." 

These  facts  fully  sustain  the  ruling  that  Leslie  was  a  managing  agent 
upon  whom  service  of  the  summons  could  be  made. 

"The  term  'managing  agent'  has  no  strict  legal  definition,  and  it  is 
not  easy  to  formulate  or  lay  down  a  general  rule  that  will  govern  all 
cases.  The  question  must  depend  in  every  case  on  the  kind  of  business 
conducted  by  the  corporation,  what  the  general  duties  of  the  supposed 
Managing  agent'  are,  and  whether  it  can  be  fairly  said  that  service  on 
such  agent  would  bring  notice  to  the  corporation.  Much  discussion  may 
be  found  in  the  cases  on  this  question,  and  it  is  one  on  which  there  is 
some  disagreement.  The  earlier  cases  held  that  a  managing  agent  was 
one  who  had  full  and  coinplete  authority  in  all  branches  of  the  corpora- 
tion's business.  The  later  decisions,  however,  are  more  liberal  in  their 
interpretation  of  the  term,  and  the  weight  of  authority  and  the  better 
rule  is  that  a  managing  agent  is  one  who  has  exclusive  supervision  and 
control  of  some  department  of  the  corporation's  business,  the  manage- 
ment of  which  requires  of  such  person  the  exercise  of  independent  judg- 
ment and  discretion,  and  the  exercise  of  such  authority  that  it  may  be 
fairly  said  that  service  of  summons  on  him  will  result  in  notice  to  the 
corporation."     21  R.  C.  L.,  1353. 

"The  object  of  the  service  is  attained  when  the  agent  served  is  of 
sufficient  rank  and  character  as  to  make  it  reasonably  certain  that  the 
corporation  will  be  notified  of  the  service,  and  the  statute  is  complied 
with  if  he  be  a  managing  or  business  agent  on  any  specified  line  of 
business  transacted  by  the  corporation  in  the  State  where  the  service  is 
made."     Denver  &  R.  G.  R,  Co,  v.  Roller,  100  Federal  (C.  C.  A.),  741. 

"As  a  general  rule,  a  managing  agent  of  a  foreign  corporation,  within 
the  contemplation  of  a  statute  authorizing  service  of  process  on  such  an 
officer,  is  one  whose  position,  rank,  and  duties  make  it  reasonably  certain 
that  the  corporation  will  be  appraised  of  the  service  made;  in  other 
words,  one  who  stands  in  the  shoes  of  the  corporation  in  relation  to  the 
particular  business  managed  by  him  for  the  corporation.  Doe  v,  Spring- 
field Boiler  £  Mfg,  Co,,  44  C.  C.  A.,  128;  104  Fed.,  864;  Palmer  v. 
Chicago  Evening  Post  Co,,  85  Hun.,  403 ;  32  N.  Y.  Supp.,  992 ;  Beale, 
Foreign  Corp.,  sec.  273;  Murfree,  Foreign  Corp.,  sec.  215."  Note  4 
L.  K.  A.  (K  S.),  460. 
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"It  may  be  said,  however,  that  the  later  decisions  are  more  liberal  in 
interpreting  the  term  'managing  agent'  than  were  the  earlier  ones. 
While  no  general  rule  can  be  stated  which  will  serve  to  assist  in  deter- 
mining the  matter,  such  managing  agent  must  be  in  charge,  and  have 
the  management  of  some  department  of  the  corporation's  business,  the 
management  of  which  requires  of  the  agent  the  exercise  of  an  independ- 
ent judgment  and  discretion;  not  that  he  shall  not  be  under  the  general 
direction  of  the  corporation ;  all  agents  are  subject  to  the  general  control 
of  their  principals,  but  in  the  management  of  his  particular  department 
he  shall  have  authority  to  manage  and  conduct  it  at  his  discretion  and 
judgment  direct."  Federal  Betterment  Co.  v.  Reeves,  4  L.  R.  A.  (N.  S.), 
465. 

"A  person  who  has  authority  to  contract  a  debt  for  the  corporation 
within  this  State  is  so  far  the  managing  agent  within  the  State  that 
service  may  be  had  upon  him  for  that  debt  that  will  bind  the  corporation. 
The  agent  is  commissioned  to  contract  the  debt,  and  the  corporation 
thereby  secures  the  benefit  of  his  services.  It  must  also  take  the  burden 
of  being  liable  to  an  action  therefor."  Klopp,  Bartlett  &  Co.  v.  C.  C 
G.  W,  Co.,  33  Am.  St.,  669. 

We  need  not,  however,  go  further  than  our  own  State,  as  the  same 
principle  is  stated  by  Hoke,  J.,  in  Whitehurst  v.  Kerr,  153  'N.  C,  79, 
as  follows:  'TVTiile  there  is  some  apparent  conflict  of  decision  in  con- 
struing these  statutes  providing  for  service  of  process  on  corporations 
arising  chiefly  from  the  difference  in  the  terms  used  in  the  various 
statutes  on  the  subject,  the  cases  will  be  found  in  general  agreement  on 
the  position  that  in  defining  the  term  'agent'  it  is  not  the  descriptive 
name  employed,  but  the  nature  of  the  business  and  the  extent  of  the 
authority  given  and  exercised  which  is  determinative,  and  the  word 
does  not  properly  extend  to  a  subordinate  employee  without  discretion, 
but  must  be  one  regularly  employed,  having  some  charge  or  measure  of 
control  over  the  business  entrusted  to  him,  or  of  some  feature  of  it,  and 
of  sufficient  character  and  rank  as  to  afford  reasonable  assurance  that 
he  will  communicate  to  his  company  the  fact  that  process  has  been  served 
upon  him." 

All  of  these  conditions  are  met  in  this  case ;  the  defendant  was  notified 
of  the  service,  and  the  motion  to  dismiss  was  therefore  properly  denied. 

N"o  exceptions  were  taken  by  the  defendant  on  the  trial  of  the  issues. 

No  error. 
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0.  D.  BLACKLEDGB  v.  F.  M.  SIMMONS. 
(Filed  8  December,  1920.) 

1.  Estates— Rule  in  Shelley^s  Case. 

The  ancient  rule  of  law  In  relation  to  the  title  to  lands  laid  down  in 
the  rule  in  8helley*8  case  obtains  in  North  Carolina,  there  being  no  statu- 
tory change  therein.  The  history  of  this  rule,  and  the  reason  for  it, 
discussed  by  Walker,  J. 

2.  Same— Wills — ''Heirs  of  the  Body" — Children — ^Porchasers. 

An  estate  devised  to  the  testator's  daughter  for  life,  and  at  her  death 
unto  the  **heirs  of  her  body  lawfully  begotten,"  and  in  the  event  she  should 
die  without  "heirs  of  her  body,"  then  to  the  testator's  heirs  at-  law :  Held, 
the  intent  of  the  testator,  which  controls  the  interpretation,  will  be  gath- 
ered from  the  terms  employed  in  the  will  considered  as  a  whole ;  and  the 
words  "heirs  of  her  body"  wiU  not  be  taken  in  their  technical  sense,  as 
denoting  an  entire  class  of  heirs  to  take  as  such,  in  indefinite  succession, 
but  as  deacriptio  personae,  and  therefore  be  construed  as  the  children  of 
the  testator's  designated  child,  who  take  in  fee  simple  as  purchasers,  and 
prevents  the  limitation  over  to  the  "heirs"  general  of  the  testator. 

Appeal  by  defendant  from  Connor,  J.,  at  February  Term,  1920,  of 
Craven. 

This  is  a  civil  action  to  settle  the  title  to  tbe  land  in  dispute,  the 
parties  agreeing  as  to  the  facts  of  the  case.  It  will  suffice  to  state  as 
briefly  as  we  can  their  respective  contentions,  as  they  will  fully  disclose 
the  nature  of  the  controversy. 

On  26  January,  1821,  Edmond  Hatch  devised  the  land  in  controversy 
by  his  will,  which  is  duly  recorded  in  the  clerk's  office  of  Craven  County, 
S".  C.  It  is  under  this  will  that  both  plaintiff  and  defendant  claim 
title. 

Item  3  of  the  will  is  as  follows:  "I  give  unto  my  daughter  Mary 
Blackledge,  for  and  during  her  natural  life,  the  plantation  and  land 
whereon  I  now  live,  with  'The  Haywood,'  and  at  her  death  I  give  the 
said  Haywoods  lands  unto  the  heirs  of  her  body  lawfully  begotten,  and 
in  case  my  said  daughter  Mary  shall  die  without  heirs  of  her  body  as 
aforesaid,  then  the  said  Haywood  land  I  give  to  my  heirs  at  law. 

Item  6.  "The  lands  which  I  have  herein  given  to  my  daughter  Mary 
during  her  life  is  to  be  in  the  possession  of  my  executor  until  the  same 
is  paid  for  by  the  said  Mary;  and  when  the  said  Mary  shall  pay  for 
the  said  lands,  that  is  to  say,  shall  pay  the  balance  I  now  owe  for  its 
purchase,  then  my  said  executor  shall  give  up  to  her  its  possession." 

Plaintiff's  claim  of  title  is  as  follows  : 

1.  Item  3  of  the  will  of  Edmond  Hatch,  above  quoted. 

2.  Deed  by  Buckner  Hatch  and  Samuel  or  Lemuel  Hatch  to  Mary 
Blackledge,  daughter  of  Edmond  Hatch,  and  wife  of  William  S.  Black- 
ledge. 
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3.  Deed  from  W.  S.  Blaekledge  and  Mary,  his  wife,  to  John  H.  Bryan. 

4.  Deed  from  John  H.  Bryan  to  William  S.  Blaekledge. 

5.  Will  of  W.  S.  Blaekledge. 

6.  The  plaintiff  is  the  son  of  R.  B.  Blaekledge  named  in  the  foregoing 
will,  Item  3.  R.  B.  Blaekledge  diec^  14  January,  1916,  and  suit  was 
started  in  November,  1917. 

Defendant's  claim  of  title: 

1.  Will  of  Edmond  Hatch,  Item  3,  above  quoted. 

2.  R.  B.  Blaekledge  and  wife  by  mortgage  to  W.  G.  Brinson. 

3.  W.  G.  Brinson,  mortgagee,  by  deed  to  J.  L.  Hahn. 

4.  J.  L.  Hahn,  by  deed  to  R.  B.  Blaekledge. 

5.  R.  B.  Blaekledge  mortgaged  to  A.  Hahn. 

6.  Proceedings  of  foreclosure,  A.  Hahn  against  R.  B.  Blaekledge. 

7.  L.  J.  Moore,  commissioner,  deed  to  F.  M.  Simmons. 

8.  F.  M.  Simmons  has  been  in  possession  of  the  land  under  the  Moore 
deed  since  1887,  and  has  enjoyed  solely  the  rents,  profits,  and  possession 
since  that  date. 

Plaintiff  claims  that  the  defendant,  F.  M.  Simmons,  was  in  possession, 
holding  the  life  estate  of  R.  B.  Blaekledge,  and  that  his  possession  did 
not  become  adverse  to  plaintiff  until  the  death  of  R.  B.  Blaekledge,  on 
14  January,  1916,  as  will  more  fully  appear. 

The  common  source  of  title  is  Item  3  of  the  will  of  Edmond  Hatch, 
which  is  quoted  above.  Edmond  Hatch  died  leaving  a  daughter,  Mary 
Hatch,  and  three  sons,  Buckner,  Samuel  (or  Lemuel),  and  John.  Buck- 
ner  Hatch  and  Samuel  (or  Lemuel)  Hatch  joined  in  a  deed  for  this  land 
to  their  sister  Mary,  who  married  R.  B.  Blaekledge,  and  she  and  her 
husband  both  died  in  1856,  leaving  two  children,  R.  B.  Blaekledge,  the 
father  of  the  plaintiff,  and  Virginia  Harrison.  R.  B.  Blaekledge  died 
intestate  14  January,  1916,  leaving  him  surviving  the  plaintiff,  his  son, 
and  three  other  children.  If  plaintiff  is  entitled  to  recover  at  all,  he  is 
entitled  to  recover  an  undivided  one-fourth  interest  in  the  property,  the 
first  and  most  important  question  for  the  consideration  of  the  Court 
being  the  proper  construction  to  be  placed  upon  Item  3  of  the  will  of 
Edmond  Hatch. 

If  the  rule  in  Shelley's  case  applies,  then  Mary,  the  daughter  of 
Edmond  Hatch,  took  the  fee,  as  contended  by  plaintiff,  and  not  a  life 
estate,  as  contended  by  defendant. 

Her  brothers,  Buckner  and  Samuel  (or  Lemuel)  afterwards  conveyed 
to  her,  and  she  and  her  husband,  W.  S.  Blaekledge,  conveyed  to  John  H. 
Bryan,  and  John  H.  Bryan  at  the  same  time  reconveyed  to  W.  S.  Black- 
ledge,  the  effect  of  these  deeds  being  to  take  the  title  out  of  the  wife  and 
put  it  in  the  husband.  W.  S.  Blaekledge  then  made  his  will,  in  which 
he  devised  the  lands  to  his  son  Richard  (R.  B.  Blaekledge)  for  life,  and 
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after  his  death  to  be  equally  divided  among  his  children.  If  W.  S. 
Blackledge  had  the  fee,  then  his  son,  K.  B.  Blackledge,  took  only  a  life 
estate  under  the  will  of  his  father,  and  the  plaintiff  under  said  will  took 
an  undivided  one-fourth  interest  in  the  property,  as  he  was  one  of  the 
children  of  R.  B.  Blackledge.  The  plaintiff  contends  that  if  R.  B. 
Blackledge  only  had  a  life  estate,  the  deeds  made  by  him  and  his  wife 
above  set  forth  only  conveyed  a  life  estate,  and  that,  when  the  defendant 
Simmons  bought  at  the  foreclosure  sale  in  the  proceedings  brought  by 
A.  Hahn  and  others  against  R.  B.  Blackledge,  he  only  got  such  estate  as 
R.  B.  Blackledge  had,  which  was  only  a  life  estate  under  the  will  of  his 
father,  W.  S.  Blackledge,  and  that  the  possession  of  the  defendant  since 
1887  up  to  14  January,  1916,  when  R.  B.  Blackledge  died,  was  the  pos- 
session of  a  life  tenant  and  did  not  become  adverse  to  the  plaintiff  until 
after  the  death  of  R.  B.  Blackledge  in  1916.  So  the  plaintiff  contends 
that  the  important  and  material  question  to  be  decided  by  the  Court  is, 
*TVhat  estate  passed  under  Item  3  of  the  will  of  Edmond  Hatch?" 
This  item,  in  brief,  gives  to  Mary  Blackledge  for  and  during  her  natural 
life  the  Haywood  lands,  and  remainder  at  her  death  unto  the  heirs 
of  her  body  lawfully  begotten,  and  in  case  she  dies  without  heirs,  then 
to  the  heirs  of  Edmond  Hatch. 
Defendant's  claim  : 

1.  Will  of  Edmond  Hatch  (Item  3  hereinbefore  set  out). 

2.  R.  B.  Blackledge  and  wife  by  mortgage  to  W.  G.  Brinson. 

3.  W.  B.  Brinson,  mortgagee,  by  deed  under  sale  to  J.  L.  Hahn. 

4.  J.  L.  Hahn  by  deed  to  R.  B.  Blackledge. 

5.  R.  B.  Blackledge,  mortgage  to  A.  Hahn. 

6.  Proceedings  of  foreclosure  in  Superior  Court,  entitled  "A.  Hahn  v. 
E.  B.  Blackledge." 

7.  L.  J.  Moore,  commissioner,  deed  to  F.  M.  Simmons.  Sale  made 
under  Blackledge  mortgage  to  Hahn  by  court  decree. 

8.  F.  M.  Simmons  has  been  in  possession  of  the  land  in  controversy 
Tinder  the  deed  from  L.  J.  MocJre,  commissioner,  since  1887,  and  has 
enjoyed  solely  the  rents,  profits,  and  possession  since  that  date. 

9.  In  the  event  plaintiff  is  entitled  to  recover,  it  is  agreed  that  he  shall 
recover  a  one-fourth  undivided  interest  in  and  to  the  lands  described 
in  the  deed  from  L.  J.  Moore,  commissioner,  to  F.  M.  Simmons,  and  it 
is  agreed  that  the  value  of  the  rents  and  profits  since  1916  amounts  to 
$400,  and  that  the  value  of  the  permanent  improvements  made  by  F.  M. 
Simmons  on  the  lands  since  1887  amounts  to  $400.  If  plaintiff  is 
entitled  to  recover,  that  he  recover  one-fourth  of  rents  and  profits  to  be 
set  off  by  one-fourth  of  value  of  permanent  improvements,  and  that 
P.  M.  Simmons  is  the  owner  absolutely  and  in  fee  simple  of  three- 
fourths  undivided  interest  in  the  lands  described  in  said  deed.     In  the' 
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event  plaintiff  is  not  entitled  to  recover,  that  the  defendant  is  owner 
absolutely  of  the  entire  interest. 

The  court  gave  judgment  for  the  defendant,  and  plaintiff  appealed. 

D.  L,  Ward  for  plaintiff. 

Ward  &  Ward,  Moore  &  Dunn,  and  Ouion  &  Onion  for  defendant. 

Walker,  J.,  after  stating  the  case:  This  appeal  requires  that  we 
should  determine  again,  as  this  Court  has  in  many  similar  cases  before, 
wheflier  the  rule  in  Shelley's  case  applies  to  its  facts.  This  rule  is  con- 
sidered to  be  of  the  highest  antiquity.  Judge  Blackstone  having  so  stated 
in  his  argument  of  P  err  in  v.  Blake,  4  Burr.,  2579  (1  Blackstone's  Rep., 
672;  Doug.  Rep.  (3  ed.),  343,  and  note  1 ;  Hargr.  Law  Tracts,  490),  and 
added  that  the  same  principle  was  first  established  in  a  case  reported  as 
far  back  as  18  Edward,  2.  1  Fearne  on  Remainders,  p.  85  (4  Am.  Ed. 
and  10  London  Ed.).  He  held  it  by  no  means  clear  that  the  rule 
took  its  rise  merely  from  feudal  principles,  and  was  rather  inclined  to 
believe  that  it  was  first  adopted  to  obviate  the  mischief  of  too  frequently 
putting  the  inheritance  in  suspense  or  abeyance.  Another  foundation 
of  the  rule  was  probably  laid  in  a  principle  diametrically  opposed  to 
the  genius  of  feudal  institutions,  namely,  a  desire  to  facilitate  the  aliena- 
tion of  land,  and  to  throw  it  into  the  track  of  commerce  one  generation 
sooner  by  vesting  the  inheritance  in  the  ancestor,  than  if  he  continued 
tenant  for  life,  and  the  heir  was  declared  a  purchaser.  It  appears  that 
Blackstone  held  to  the  latter  view,  and,  upon  the  whole,  he  inferred  that 
the  rule  was  of  remote  antiquity,  and  was  known  and  applied  long  before 
the  decision  of  the  case  from  which  it  derived  its  name ;  that  it  was  not 
merely  grounded  on  any  narrow  feudal  reason,  but  applied,  in  the  very 
first  recorded  instance,  to  the  liberal  and  conscientious  purpose  and 
policy  of  making  easier  the  conveyance  of  the  land  by  charging  it  witk 
debts  of  the  ancestor.  Now,  in  r^ard  to  the  rule  of  law  or  legal  con- 
struction, whereby  the  limitation  to  the  heirs,  etc.,  is  executed  in  the 
ancestor,  though  should  we  admit  the  reason  upon  which  it  first  took 
place  no  longer  to  exist,  yet  the  subject  of  the  rule  still  remains;  there 
are  still  the  same  limitations  of  estates  for  it  to  operate  upon;  and  the 
law  having  been  once  so  established  (no  matter  upon  what  ground),  the 
courts  of  law,  who  considered  themselves  as  intrusted  with  the  power, 
not  of  abrogating  or  altering  old,  or  enacting  new,  but  only  of  expound- 
ing and  pronouncing  established  laws  and  legal  rules,  have,  through  a 
long  succession  of  determinations  on  this  point,  grounded  their  judgments 
upon  that  rule,  as  will  appear  when  we  come  to  consider  the  several 
cases  respecting  it.  The  views  stated  above  are  discussed  at  large  hy 
iMr.  Fearne  in  his  deservedly  famous  treatise  on  the  law  of  Contingent 
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remainders  (4  Am.  Ed.),  at  pp.  80  to  90.     He  says,  at  pp.  88  and  89: 
''But  if  the  admitted  antiquity  of  the  rule,  if  its  adoption  and  prevalence 
during  a  period  of  near  five  hundred  years  (reckoning  from  the  case, 
18  Ed.,  2,  cited  by  Judge  Blackstone)  have  not  yet  stamped  it  with 
legal  sanctity,  nor  entitled  it  to  the  attention  and  observance  due  to  an 
established  rule  of  law,  vain,  I  am  afraid,  will  be  any  resort  to  its  origin 
or  principles,  at  a  period  when  they  are  confessedly  either  too  remote  or 
too  latent  for  any  more  energetic  influence  that  what  they  can  derive 
from  the  researches  of  learning  or  the  conception  of  hypothesis."     Refer- 
ence also  may  be  made  to  Hargrave's  Law  Tracts,  vol.  1,  pp.  498,  500, 
and  572 ;  4  Bacon's  Abr.,  301 ;  5  Bacon's  Abr.,  715  and  731 ;  2  Burr., 
1106.     There  are  those,  and  they  are  not  by  any  means  a  few,  who 
regarded  the  rule  as  of  feudal  origin,  and  that  it  was  introduced  to 
prevent  frauds  upon  the  tenure  and  the  lord,  or  the  donor,  from  being 
deprived  of  its  fruits,  such  as  the  benefits  of  wardship,  marriage,  etc., 
which  would  have  accrued  to  him  upon  a  descent,  but  not  if  the  heirs 
were  construed  to  be  purchasers.     Judge  Blackstone,  in  the  argument 
of  Perrin  v.  Blake,  supra,  said  that  "were  it  strictly  true  that  the  origin 
of  the  rule  in  question  was  merely  feudal,  and  calculated  solely  to  give 
the  lord  his  profits  of  tenure,  of  which  (by  the  by)  he  had  never  met 
with  a  single  trace  in  any  feudal  writer;  'still  it  would  not  shake  the 
authority  of  the  rule  or  make  us  wish  for  an  opportunity  to  evade  it.' 
There  is  hardly  an  ancient  rule  of  real  property  but  what  had  in  it  more 
or  less  of  a  feudal  tincture."     And  Mr.  Fearne,  in  that  connecting  and 
commenting  upon  what  is  there  stated,  says:     "It  is  true,  where  those 
things  which  are  the  objects  of  any  nile  of  law  cease  to  exist,  there  the 
rule  itself  must  of  necessity  cease  for  want  of  subject-matter  to  relate 
to,  or  have  any  effect  upon;  but  it  by  no  means  follows  that  where  the 
same  objects  of  a  law  still  continue,  that  there  the  law  should  cease,  only 
because  the  very  state  of  things  which  was  the  first  occasion  of  it  no 
longer  exists.     Whilst  the  same  subject  continues,  there  must  be  still 
the  same  necessity  for  some  rule  or  r^ulation  concerning  it.     But  if 
the  old  rule  of  law  were  to  cease  with  the  circumstance  or  state  of  things 
which  gave  it  birth,  the  subject  would  remain  at  large,  unregulated  by 
any  law,  and  exposed  to  the  arbitrary  direction  of  ignorance,  partiality, 
or  caprice,  until  the  legislature  should  interfere  and  make  a  new  law 
respecting  it.     This  would  be  opening  a  door  perpetually  to  all  that 
uncertainty,  confusion,  and  inconvenience  which  laws  and  rules  were 
intended  to  obviate  and  prevent.     The  conclusion  is,  that  every  nile  of 
law  once  established  continues  to  be  so,  while  the  subject  of  it  exists, 
until  altered  by  some  solemn  act  of  legislation." 

But  whether  the  rule  originated  the  one  way  or  the  other,  it  has  always 
been  recognized  by  us  as  firmly  established  in  our  jurisprudence,  and 


540  IN  THE  SUPREME  COURT.  [180 

Blackledge  v.  Simmons. 

there  are  strong  reasons  why  it  should  remain  so,  and  the  one  stated  by 
Judge  Blaekstone  is  not  the  least  of  them. 

A  very  full  and  satisfactory  discussion  of  the  rule  in  Shelley's  case, 
in  its  several  phases,  showing  its  application  or  nonapplication  to 
various  kinds  of  cases,  will  be  found  in  PHce  r.  Griffin,  150  N".  C,  523, 
and  eight  other  selected  cases,  reported  in  29  L.  R.  Anno.,  935  (N.  S.), 
at  p.  935,  with  an  elaborate  note,  at  p.  963.  We  think  it  will  be  dis- 
closed by  the  note  to  those  cases  that  many  courts  have  sustained  the 
view  taken  in  this  opinion,  that  in  the  case  of  wills  the  strict  enforcement 
of  the  rule  is  not  so  imperative  as,  but  more  liberal  than,  in  that  of 
deeds,  greater  latitude  of  construction  being  permitted  in  the  former. 

With  this  rule  of  law  admitted,  let  us  now  inquire  how,  if  at  all,  it 
affects  this  case.  The  limitation  is,  "I  give  to  my  daughter,  Mary 
Blackledge,  for  and  during  her  natural  life,  the  land  whereon  I  now 
live,  with  *The  Haywood,'  and  at  her  death  I  give  said  lands  to  the 
heirs  of  her  body  lawfully  begotten,  and  in  case  of  my  said  daughter 
Mary  shall  die  without  heirs  of  her  body,  as  aforesaid,  the  said  Haywood 
land  I  give  to  my  heirs  at  law."  A  layman  in  reading  this  clause 
might  naturally  and  reasonably  infer  that  the  words,  "the  heirs  of  her 
body  lawfully  begotten,"  meant  her  children,  and  not  her  heirs  generally, 
who,  under  the  statute  of  descents,  would  take  in  succession  to  her,  from 
generation  to  generation  indefinitely,  because  the  words  *^eirs  begotten 
of  her  body"  would  in  common  speech  be  capable  of  the  meaning  that 
they  were  the  heirs  of  her  body  begotten  in  lawful  wedlock,  which  would 
describe  her  legitimate  children.  It  would  exclude  any  illegitimate 
children  who,  under  certain  circumstances,  and  by  virtue  of  our  statute, 
would,  in  a  restricted  way,  be  her  heirs.  Consol.  Statutes  of  1919, 
ch.  29,  Rule  9.  The  law  does  not  always  so  regard  the  limitation,  but 
looks  to  the  entire  will  to  ascertain,  its  meaning.  This  particular  case 
is  controlled  by  two  comparatively  recent  cases,  in  which  are  cited  many 
decisions  bearing  upon  the  question,  and  we  need  confine  our  discussion 
principally  to  them.  There  is  a  limitation  over  to  the  devisor's  heirs 
at  law,  in  case  Mary  should  die  without  heirs  of  her  body,  and  this  was 
held  in  Puckett  v,  Morgan,  158  N".  C,  344,  to  indicate  that  the  devisor 
meant  children  of  Mary,  instead  of  her  heirs  generally,  who  would  take 
under  the  statute  of  descent.  The  substance  of  that  decision  was,  as 
stated  in  the  head-note,  that  for  a  devise  of  land  to  come  within  the 
meaning  of  the  rule  in  Shelley's  case,  the  subsequent  estate  must  be 
limited  to  the  heirs  qua  heirs  of  the  first  taker,  or  to  the  heir  or  heirs 
of  the  body  as  an  entire  class  or  denomination  of  persons,  and  not  merely 
to  individuals  embraced  within  that  class.  The  rule  in  Shelley's  case 
applies  only  when  the  words  "heirs"  or  *^eirs  of  the  body"  are  used  in 
their  technical  sense,  and  not  when  such  terms  are  used  as  descriptio 
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personarum.  It  will  not  apply  to  a  devise  of  lands  when,  from  the 
instrument,  the  intention  of  the  devisor  can  reasonably  and  legitimately 
be  construed  as  giving  a  life  estate  to  the  first  taker  with  remainder 
over  to  designated  persons  of  a  certain  class  of  heirs,  as  in  this  case  to 
the  *T)odily  heirs"  of  M.  Therefore,  where  there  was  a  devise  to  M.  of 
certain  described  lands,  "during  her  life,  then  to  her  bodily  heirs,  if 
any ;  but  if  she  have  none,  back  to  her  brothers  and  sisters" ;  it  was  held 
that  M.  took  only  a  life  estate  in  the  lands,  with  remainder  to  her  chil- 
dren living  at  the  time  of  her  death,  the  intention  of  the  testator  in  the 
use  of  the  term  %odily  heirs,"  in  connection  with  the  other  words  em- 
ployed in  the  devise,  being  descriptive  of  a  certain  class  of  heirs,  upon 
failure  of  whom  the  remainder  would  go  to  the  brothers  and  sisters  of  M. 
The  rule  is  one  of  law  and  not  of  construction,  to  ascertain  the  intention 
of  the  testator.  It  applies  where  the  words  are  sufficient  of  themselves 
to  bring  the  case  within  it,  and  there  are  no  explanatory  terms  giving 
indication  as  to  how  they  were  intended  to  be  used.  Whether  the  techni- 
cal heirs  were  intended  by  the  devisor,  or  a  particular  class  of  heirs,  must 
be  determined  by  a  construction  of  the  will  or  deed  under  consideration. 
Parkhurst  v.  Harrower,  142  Pa.  St.,  432,  and  to  bring  a  case  within 
the  operation  of  the  rule,  the  limitation  must  be  to  the  heirs  in  fee  or 
in  tail  as  nomen  collectivun,  for  the  whole  line  of  inheritable  blood. 
Theobold,  in  his  work  on  Wills,  340-342,  says  that  while  the  rule  in 
Shelley's  case  seems  to  be  applied  with  greater  strictness  in  England 
than  in  this  country,  even  there,  when  it  appears  from  the  context  of 
the  instrument  that  the  words  are  used,  not  in  the  technical  sense,  but 
as  mere  descriptio  personae,  they  are  taken  as  words  of  purchase,  and 
not  of  inheritance,  and  the  rule  does  not  apply.  See,  also,  Allen  v.  Pass, 
20  N".  C,  212;  Stames  v.  Hill,  112  K  C,  18;  Smith  v.  Proctor,  139 
N".  C,  322.  In  Stames  v.  Hill,  supra.  Chief  Justice  Shepherd  says: 
"As  the  courts  are  astute  in  discovering  the  intention  from  the  context 
of  the  conveyance,  and  readily  give  effect  to  every  word  from  which 
such  intention  can  reasonably  and  legitimately  be  inferred,  it  does  not 
often  occur  that  the  application  of  the  rule  (in  Shelley's  case)  has  the 
effect  of  subverting  the  real  intention  of  the  grantor  or  testator."  In 
Puchett  V,  Morgan,  supra,  we  held  explicitly  that  where  there  is  a  re- 
mainder over  to  another,  and  different  line  of  descent,  upon  failure  of  the 
heirs  of  the  body,  the  latter  words  take  the  case  out  of  the  rule,  as  they 
unequivocally  indicate  the  devise  in  remainder  was  intended  for  the  chil- 
dren to  take,  as  a  class,  and  not  as  heirs  by  descent  from  their  ancestor, 
the  result  being  that  the  latter  acquire  only  an  estate  for  life,  and  her 
children  the  fee  under  the  will.  The  case  is  sufficiently  like  this  one 
to  control  it.  Several  cases,  which  were  decided  in  this  Court,  are  cited 
in  support  of  Puckett  v,  Morgan,  supra,    Rollins  v.  Keel,  115  N".  C, 
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68;  Francks  v,  Whitaker,  116  K  C,  518;  Bird  v,  Oilliam,  121  K  C, 
326 ;  May  v.  Lewis,  132  N".  C,  115 ;  Howell  v.  Knight,  100  IT.  C,  254. 

Justice  Hoke  said,  in  Radford  v.  Rose,  178  N.  C,  288,  at  p.  291 : 
"In  that  case  the  devise  was  to  Thomas  B.  Tyson,  'During  the  term  of 
his  natural  life,  then  to  the  lawful  heirs  of  his  body  in  fee  simple,  on 
failing  of  such  lawful  heirs  of  his  body,  then  to  his  right  heirs,'  and  it 
was  held  that  Thomas  B.  Tyson  took  an  estate  in  fee  as  the  limitation  to 
the  right  heirs  over  did  not  change  the  course  of  descent,  and  this  is 
true  of  the  will  before  us,  because  the  plaintiff,  being  a  Rose,  if  she  died 
without  having  had  children,  her  heirs  and  the  heirs  of  her  father,  the 
testator,  would  be  the  Rose  family.  And  this  fact — that  the  Rose  family 
would  be  the  heirs  of  the  plaintiff  if  she  had  no  children — ^marks  the 
distinction  between  this  case  and  Puckett  v.  Morgan,  158  N.  C,  344,  and 
Jones  V.  Whichard,  163  iN".  C,  244,  both  of  these  cases  being  decided 
upon  the  principle  that  the  language  of  the  ulterior  limitation  carried 
the  estate  to  a  different  line  of  descent,  and  was  sufficient,  when  read 
with  the  other  parts  of  the  will,  to  show  that  the  words  T>odily  heirs' 
were  used  as  a  description  of  the  person  and  not  to  denote  a  class  who 
were  to  take  in  succession,  and  therefore  that  the  rule  in  Shelley's  case 
did  not  apply." 

It  is  said  in  Puckett  v,  Morgan,  supra:  "The  words  'if  any'  would  be 
quite  appropriate  to  indicate  the  possibility  of  no  issue,  but  not  to  indi- 
cate the  contingency  of  no  lawful  heirs,  for  it  is  rarely  possible  for  one 
to  die  without  heirs,  and  not  uncommon  to  die  without  children.  Then 
again,  the  reversion  over  is  to  a  class  of  heirs  at  law  who  would  certainly 
inherit  in  the  event  of  a  failure  of  issue."  So  here  the  same  observation 
may  be  made,  as  the  first  taker  would  not  be  likely  to  die  without  heirs 
by  descent  from  her,  whereas  she  might  well  die  without  "heirs  lawfully 
begotten  of  her  body,"  giving  to  those  words  the  meaning  of  children. 
The  case  of  Puckett  v,  Morgan,  supra  (opinion  by  Justice  Brown),  was 
fully  approved  in  the  later  case  of  Jones  v.  Whichard,  163  jN".  C,  241 
(opinion  by  Justice  Hoke),  It  is  there  said  that  "in  order  to  its  proper 
application,  the  word  'heirs'  or  Oieirs  of  the  body'  (these  last  by  reason 
of  our  statute.  Rev.,  1578),  must  be  used  in  their  technical  sense,  carry- 
ing the  estate  to  such  heirs  as  an  entire  class  to  take  in  succession  from 
generation  to  generation,  and  they  must  have  the  effect  to  convey  'the 
same  estate  to  the  same  persons,  whether  they  take  by  descent  or  pur- 
chase,' and  whenever  it  appears  from  the  context,  or  from  a  perusal  of 
the  entire  instrument  that  the  words  were  not  intended  in  their  ordinary 
acceptation  of  words  of  inheritance,  but  simply  as  a  descriptio  person- 
arum  designating  certain  individuals  of  the  class,  or  that  the  estate  is 
thereby  conveyed  to  'any  other  person  in  any  other  manner  or  in  any 
other  quality  than  the  canons  of  descent  provide,'  the  rule  in  question 
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does  not  apply,  and  the  interest  of  the  first  taker  will  be,  as  it  is  expressly 
described,  an  estate  for  lif e,^'  citing  Puckett  v,  Morgan,  supra,  and  the 
following  cases,  not  as  yet  mentioned  by  us.  Wool  v.  Fleetwood,  136 
K  C,  460,  at  470;  Whitesides  v.  Cooper,  115  N.  C,  570;  Mills  v. 
Thome,  95  N".  C,  362 ;  Ward  v,  Jones,  40  ]!^.  C,  404.  The  language  of 
the  will  in  Puckett  v.  Morgan,  and  of  the  deed  in  Jones  v.  Whichard,  is 
not  materially  different. from  that  of  the  will  in  this  case,  and  the  three, 
therefore,  should  have  the  same  construction,  that  the  remainder  is  not 
to  the  heirs  by  descent  from  the  first  taker,  but  to  them,  as  purchasers, 
under  the  will,  the  first  taker  having  only  a  life  estate. 

The  result  is  that  the  defendant  has  acquired  the  title  under  the 
children  of  Mrs.  Blackledge  by  the  mesne  conveyances  to  him.     This  , 
affirms  the  judgment. 

Affirmed.         * 


JAMES  A.  FOX  Ain)  Wife  v.  THE  TEXAS  COMPANY. 

(Filed  8  December,  1020.) 

ExploBivoo     Negligence— Defenses — ^Unrelated  Erldence— 'Wires. 

When  there  is  evidence  that  the  defendant  was  negligent  in  keeping 
large  quantities  of  gasoline  at  its  distributing  plant,  requiring  a  watchman, 
which  it  did  not  have ;  that  a  stream  of  gasoline  was  seen  flowing  from 
the  defendant's  warehouse  under  such  surroundings  as  would  make  an 
explosion  probable,  and  that  the  plaintiff's  injury  was  proximately  caused 
by  an  explosion  in  the  defendant's  warehouse,  unconnected  evidence  that 
a  piece  of  wire  had  been  found  near  the  defendant's  warehouse  is  too 
remote  or  conjectural  to  be  admitted  on  the  theory  that  the  warehouse 
had  been  dynamited  by  others  for  whose  acts  the  defendant  was  not  re- 
sponsible. 

Note.  For  further  digests,  see  Stone  v.  The  Texas  Co,,  and  Netoton  v.  The 
Texas  Co. 

Appeal  by  defendant  from  McElroy,  J.,  at  March  Term,  1920,  of 
Guilford. 

This  is  the  last  of  the  three  cases  heard  together  at  this  term,  and 
growing  out  of  the  explosion  on  3  May,  1919,  at  the  defendant's  plant 
in  Greensboro,  at  the  corner  of  Lee  and  Lithia  streets. 

The  feme  plaintiff  was  at  her  home  in  bed,  suffering  with  a  dislocated 
knee,  when  the  violence  of  the  explosion  blew  her  out  of  the  bed  and 
severely  injured  her,  and  partially  wrecked  the  house. 

The  jury,  by  their  verdict,  found  for  the  plaintiff,  and  assessed  her 
damages  at  $3,000.  Judgment  was  entered  on  the  verdict,  and  defend- 
ant appealed. 


644  IN  THE  SUPKEME  COUKT.  [180 

Fox  V,  Texas  Co. 

Wilson  &  Frazier  and  Bynum  &  StrudwicJc  for  plaintiffs, 
Ouy  Stevens,  Roherson  &  Dalton,  and  Brooks,  Sapp  &  Kelly  for 
defendant. 

Walker,  J.,  after  stating  the  case:  The  main  features  of  this  case 
are  not  unlike  those  in  the  other  two  cases,  Stone  v,  Texas  Oil  Co,  and 
Newton  v,  Texas  Oil  Co.,  decided  at  this  term.  If  there  is  any  difference 
it  is  very  slight,  and  not  sufficiently  substantial  to  change  the  result. 
His  Honor  could  not  have  granted  the  motion  to  nonsuit,  because  there 
was  evidence  for  the  consideration  of  the  jury  upon  the  question  of 
negligence,  and,  we  think,  the  jury  have  found  correctly  upon  the  first 
issue  as  to  negligence  and  proximate  cause,  and  the  damages  are  not 
reviewable  here.  ^ 

The  testimony  as  to  the  wire  found  near  the  defendant's  premises  was 
too  remote  and  conjectural  to  be  received  as  evidence,  and  was  properly 
excluded.  Byrd  v.  Express  Co,,  139  N.  C,  273;  March  v,  Verhle,  79 
N".  C,  19;  Lewis  v.  Steamship  Co.,  132  iN".  C,  904.  Finding  a  piece  of 
wire  is  far  from  proving  that  the  defendant's  plant  was  dynamited, 
especially  in  the  presence  of  strong  evidence  that  its  own  contents  was 
exploded  from  internal  causes  of  its  own  making.  It  was  so  discon- 
nected from  the  plant  as  to  form  only  the  basis  of  a  mere  guess,  which 
does  not  rise  to  the  dignity  and  force  of  evidence. 

The  court  substantially  gave  the  instruction  contained  in  the  fourth 
assignment  of  error,  and  as  to  the  one  in  the  fifth  assignment,  the 
defendant  had  more  gasoline  than  it  was  entitled  to  store  in  the  way  it 
did,  and  it  was  violating  the  plain  terms  of  the  ordinance  in  keeping 
and  using  its  plant  as  it  did.  'No  license  or  permit  could  protect  the 
defendant  from  a  violation  of  the  positive  prohibition  of  the  ordinance, 
nor  did  the  license  purport  to  do  any  such  thing. 

The  cases  of  WHght  v,  C.  &  N,  W.  Rwy.  Co.,  27  111.  App.,  200; 
Terminal  R.  Asso.  v.  Larkins,  112  111.  App.,  36,  and  Klein  v.  Becton,  5 
L.  K.  A.,  p.  1237,  which  were  cited  by  the  defendant,  can  be  of  no  avail 
to  it,  for  here  there  was  evidence  as  to  the  cause  of  the  fire,  or  from 
which  the  jury  might  well  infer  what  was  the  cause  of  it,  and  as  to 
Kress  v.  Lane,  5  L.  R.  A.,  p.  1376,  if  it  is  in  line  with  our  decisions,  it 
differs  from  this  case,  as  the  evidence  in  this  record  does  not  show  a 
wanton  act  committed  by  a  third  person  in  causing  the  fire,  but  a  negli- 
gent act  of  the  defendant  in  exposing  the  volatile  vapors  of  the  gasoline 
to  be  ignited  and  exploded  at  any  time,  when  it  was  most  probable  that 
such  a  thing  would  happen,  as  the  stream  flowed  towards  the  railroad, 
and  even  under  the  trestle,  where  it  was  constantly  within  reach  of 
falling  sparks  or  live  cinders.     .  . 
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We  have  so  fully  discussed  the  question  of  the  violation  of  a  statute 
or  ordinance  being  n^ligence  per  se,  and  cited  the  recent  authorities, 
in  the  Stone  and  Newton  cases,  that  it  would  be  more  than  useless  to 
pursue  the  subject  any  further.  The  defendant  is  relying  on  cases  which 
have  been  radically  modified  or  overruled.  See  Leathers  v.  Tobacco  Co,, 
144  N.  C,  330;  Stames  v.  Mfg,  Co.,  147  N".  C,  556. 

The  sixth  assignment  is  the  same,  in  substance,  as  the  one  relating 
to  the  nonsuit. 

The  judge  charged  the  jury  fully  and  correctly  as  to  proximate  cause, 
and  the  jury  could  not  have  misunderstood  him.  He  linked  the  negli- 
gence and  the  proximate  cause  together  as  being  necessary  to  constitute 
an  actionable  wrong,  and  told  the  jury  that  negligence  by  itself  was 
not  sufficient  to  charge  the  defendant  with  liability,  but  that  it  and 
proximate  cause  must  coexist,  with  a  causal  connection  between  them, 
before  an  actionable  wrong  is  committed.  This  disposes  of  the  seventh 
assignment. 

The  special  requests  for  instructions,  as  shown  in  the  eighth  and  ninth 
assignments,  called  upon  the  court  to  express  an  opinion  upon  the  facts, 
and  if  intended  to  ask  for  a  charge  upon  the  law,  they  were  erroneous 
and  properly  refused,  but  the  subject  has  been  so  fully  and  copiously 
discussed  as  to  the  violation  of  the  ordinance  and  its  effect  that  more 
need  not  be  said,  and  this  applies  to  proximate  cause  as  again  brought 
forward  in  the  ninth  assignment,  and  we  also  include  the  tenth  assign- 
ment, which  relates  to  the  same  matter. 

The  eleventh  assignment  embraces  two  propositions,  violation  of  ordi- 
nance section  412,  and  negligence  per  se,  and  the  exception  is  general 
and  contrary  to  the  well  settled  rule.  They  both  must  be  erroneous,  or 
the  exception  fails.  As  we  have  held  that  the  violation  of  an  ordinance 
is  n^ligence  per  se,  one,  at  least,  of  the  instructions  was  right,  and  the 
general  exception  is  bad.  Singleton  v,  Roehuch,  178  N.  C,  201;  S.  v. 
Bryant,  ibid,,  702,  at  p.  708 ;  S,  v.  Ledford,  133  'N.  C,  714,  and  Nance 
V,  Tel.  Co,,  177  N.  C,  313,  where  the  cases  are  collected;  Harris  v, 
Harris,  178  N.  C,  7. 

The  other  exceptions  are  formal.  We  have  considered  the  assign- 
ments of  error  seriatim,  because  of  the  importance  of  the  case,  and  our 
desire  to  emphasize  our  decision  upon  the  questions  involved  and  not  to 
overlook  any  of  them. 

We  need  not  refer  to  the  maxim  res  ipsa  loquitur,  and  the  extent  to 
which  it  applies  to  the  case,  as  we  have  discussed  it  fully  in  the  other 

caocc). 

There  was  sufficient  evidence  to  carry  the  case  to  the  jury.     If  pre- 
viously, by  the  exercise  of  ordinary  care  such  an  accident  as  occurred  in 
this  instance  was  prevented,  it  would  seem  to  follow  that  the  jury  might 
35—180 
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consider  the  fact  in  determining,  in  connection  with  the  other  facts  and 
circumstances,  whether  the  defendant  was  careful  this  time.  They 
might  well  have  inferred  from  the  flow  of  the  gasoline  before  there  was 
any  explosion  that  some  one  of  the  persons  who  was  at  the  plant  the 
evening  before,  by  inadvertence,  and  not,  of  course,  by  design,  had  left 
open  one  of  the  valves,  faucets,  or  vents,  as  they  may  be  called,  or  that 
a  spigot  or  plug  had  been  removed  and  not  replaced.  This  may  be  said 
without  accusing  any  one  of  a  wrong  except  that  involved  in  negligence. 
Such  a  thing  has  often  been  done,  and  no  one  found  to  admit  it,  because, 
perhaps,  the  very  act  of  negligence  would  show  a  diversion  of  his  atten- 
tion at  the  time  from  what  he  was  doing,  so  that  he  might  honestly  and 
ing  good  faith  believe  that  it  was  not  his  fault.  That  is  the  most  reason- 
able theory  in  regard  to  this  fateful  accident,  fraught  with  such  a 
destruction  of  property  and  injury  to  so  many  persons.  It  may  be  the 
thoughtless  act  that  spread  disaster  all  about  in  this  populous  city,  hard 
by  a  large  normal  school,  where  so  many  were  gathered,  but  the  law 
does  not  excuse  thoughtlessness,  and  especially  where  the  situation  was 
such  as  to  call  for  the  highest  degree  of  care.  The  presence  of  a  watch- 
man was  clearly  demanded  under  such  circumstances,  and  if  he  had 
been  faithful  to  his  duty  this  suit  would  not  be  here. 

The  license  of  a  board,  even  if  complied  with  in  its  requirements,  and 
there  was  no  ordinance  to  expressly  forbid  it,  would  not  excuse  the 
leaving  of  a  requisite  duty  unperformed. 

No  error. 


JOHN  G.  STONE  v.  THE  TEXAS  COMPANY. 
(Filed  8  December,  1020.) 

1.  Municipal   Corporations — Gasoline— Ordinances — Cities   and   Towns — 

Fires. 

A  dealer  in  a  city  for  the  sale  of  gasoline,  contained  ^in  tanks  and  in 
large  quantities,  in  a  warehouse  at  the  comer  of  two  streets  near  the 
tracks  of  a  railroad  company,  where  locomotives  are  frequently  passing, 
and  with  a  spur  track  leading  up  to  a  warehouse,  are  amenable  to  the 
provisions  of  an  ordinance  of  the  city  requiring  that  such  business  must 
be  conducted  under  a  license  to  be  issued  when  the  applicant  has  sub- 
mitted to  the  proper  city  authorities  its  plans  and  specifications  to  be 
approved  by  its  board ;  and  this  requirement  is  a  valid  one. 

2.  Negligence — Negligence  Per  Se— Mnnicipal   Corporations — Cities  and 

Towns-— Ordinances. 

When  a  seller  of  gasoline,  etc.,  has  not  complied  with  the  requirements 
of  a  valid  ordinance  regulating  such  matters,  in  failing  to  get  a  license 
for  the  conduct  of  such  business,  and  damages  are  directly  caused  thereby, 
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without  contributory  fault,  in  setting  fire  to  property  of  an  adjacent 
owner,  the  violation  of  the  ordinance  is  negligence  per  se,  and  whether 
it  was  the  proximate  cause  of  the  injury  resulting  therefrom  is  a  question 
of  fact  for  the  jury.  As  to  whether  the  maintenance  of  such  conditions 
is  either  a  public  of  a  private  nuisance,  Qiiaeret 

S.  Same— Evidence— Questions  for  Jnry — Courts— Res  Ipsa  Loquitur. 

• 

Where  the  defendant  has  stored  in  its  warehouse  tanks  containing  large 
quantities  of  gasoline  for  sale  or  distribution  among  its  customers  in  a  city, 
and  maintains,  without  a  watchman,  its  equipment  in  violation  of  a  city 
ordinance,  and  there  is  evidence  tending  to  show  that  a  stream  of  gasoline, 
enveloped  by  a  highly  explosive  vapor,  flowed  from  the  warehouse  wherein 
the  gasoline  was  stored  towards  and  under  a  railroad  track  adjoining 
its  property,  where  trains  were  constantly  passing,  it  is  sufficient  evidence 
as  to  the  negligence  of  the  defendant  to  be  submitted  to  the  jury,  in  an 
action  for  the  destruction  by  fire  of  a  house  of  an  adjacent  owner  of 
lands,  upon  the  inference,  which  the  jury  could  have  drawn  from  the 
testimony,  that  the  damage  to  plaintiff's  property  was  proximately  caused 
by  contact  of  live  sparks  thrown  out  by  the  passing  locomotives  with  the 
said  stream  of  gasoline,  or  the  carelessness  in  the  use  of  matches  or  lighted 
cigars  or  cigarettes  by  pedestrians  and  others;  and  that  there  was 
evidence  from  which  the  jury  could  find  that  the  defendant's  negligence, 
in  allowing  the  gasoline  to  escape  from  its  premises,  was  the  proximate 
cause  of  the  explosion  and  the  injury.  The  doctrine  of  res  ipsa  loquitur 
is  explained  and  applied. 

4.  Same— Nonsuit— Rebuttal  EMdence. 

Where  the  plaintiff's  evidence  tends  to  show  that  the  defendant  main- 
tained, in  violation  of  a  city  ordinance,  a  large  supply  station  for  the  sale 
and  distribution  of  gasoline  in  such  manner  as  to  be  a  menace  to  adjacent 
lands,  and  likely  to  be  ignited  by  locomotives  frequently  passing  on  tracks 
near  thereto,  or  by  the  careless  use  of  fire  by  passersby,  and  that  he  has 
been  damaged  by  the  fire,  and  the  defendant  offers  no  evidence  in  rebuttal, 
the  refusal  of  the  defendant  to  explain,  is  a  relevant  and  competent 
circumstance  against  it;  and,  upon  the  whole  evidence,  the  refusal  of  a 
motion  to  nonsuit  was  proper. 

Appeal  by  defendant  from  McElroy,  J.,  at  March  Term,  1920,  of 

OUELFOBD. 

The  negligence  complained  of  was:  First,  that  the  defendant  had 
kept  on  its  premises  a  large  and  unlawful  quantity  of  gasoline,  andl 
stored  the  same  in  an  unlawful  manner,  contrar^^tQjhe_Qrdin,ftnce_pi  the ^ 
city  of  Greensboro ;  second,  that  it  kept  no  watchman  upon  its  premises ; 
third,  that  it  violated  section  412  of  the  ordinances  of  Greensboro; 
fourth,  that  it  permitted  gasoline  in  large  quantities  to  flow  freely  upon 
the  streets  and  sidewalks  of  the  city  of  Greensboro,  where  it  could  be 
easily,  and  was,  ignited.  That  as  a  result  of  such  negligence,  inflam- 
mable vapors  exploded  at  about  7  o'clock  a.  m.  on  3  May,  1919,  and  that 
such  explosion  was  so  great  as  to  wreck  and  ruin  the  plaintiff's  dwelling, 
and  many  others. 
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Some  of  the  material  parts  of  the  evidence  in  this  case,  upon  which 
the  verdict  of  the  jury  is  based,  are  as  follows : 

1.  Over  30,000  gallons  of  gasoline  were  stored  on  defendant's  pr^nises 
inside  the  corporate  limits  of  the  city  of  Greensboro,  in  a  populous 
community. 

2.  A  warehouse  used  to  fill  metal  drums  of  50  or  60  gallon  capacity 
with  gasoline. 

3.  Red  coloring  matter  kept  in  warehouse  or  basement. 

4.  A  large  stream  of  red-colored  gasoline  flowing  from  such  basement 
into  Lithia  Street. 

5.  Trains  passing  within  30  feet  of  warehouse,  and  over  gasoline. 

6.  Gasoline  fumes  will  explode  from  flame  or  sparks. 

7.  Explosion  in  warehouse — flame  at  same  time  in  warehouse  and 
street,  where  gasoline  was  seen. 

8.  Two  metal  drums  used  for  gasoline  were  found  in  the  ruins — ^head 
blown  out  of  one  of  them. 

*^  9.  No  watchman  was  kept  on  defendant's  premises. 

10.  Violation  of  city  ordinance  of  Greensboro,  in  storing  and  keeping 
gasoline — conveyed  into  house  by  pressure,  etc. 

11.  GasoliM  at  ordinary  temperature  gives  off  an  inflammable  and 
explosive  vaporTlRTd  it  occurred  in  this  instance,  causing  the  explosion. 

The  case  was  tried  and  submitted  to  the  jury  upon  the  theory  of 
n^ligence,  and  the  burden  of  proving  actionable  negligence  was  put 
upon  the  plaintiff.  It  developed  on  the  trial  that  the  defendant  estab- 
lished, operaTe^,  and  maintained  upon  its  premises  certain  unlawful 
structures,  wherein  gasoline  and  kerosene  in  large  quantities  were  stored, 
and  was  liable  to  the  plaintiff  for  the  injury  resulting  therefrom.  On 
3  May,  1919,  the  defendant's  plant  was  located  inside  the  corporate 
limits  of  the  city  of  Greensboro,  at  the  intersection  of  Lee  and  Lithia 
streets.  It  was  bounded  on  the  south  by  Lee  Street,  on  the  west  by 
Lithia  Street,  and  on  the  north  by  the  double  tracks  and  sidetracks  of 
the  North  Carolina  and  Southern  Railroads,  and  on  the  east  by  dwell- 
ings, built  on  comparatively  small  lots,  the  plaintiff's  lot  being  the  next 
lot  east  of  the  defendant's  premises  and  fifty  (50)  feet  from  the  east 
line  thereof.  The  plant  was  located  in  a  populous  section  of  the 
city  and  about  two  hundred  (200)  feet  from  the  State  Normal  and 
Industrial  College,  a  large  educational  institution  inhabited  by  many 
people.  Lithia  Street  slopes  to  the  north  and  passes  under  the  tracks 
of  the  above  named  railroads,  it  being  the  main  line  of  the  Southern 
Railroad,  and  a  large  number  of  trains  pass  and  repass  the  defendant's 
premises  each  day. 

The  defendant  used  its  premises  as  a  storage  plant  for  gasoline  and 
other  products,  which  it  sold  at  wholesale.     It  had  thereon  a  ware- 
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house^  under  which  there  was  a  large  basement,  pumphouse,  shed,  and 
three  large  tanks,  a  vertical  tank  with  a  capacity  of  60,000  gallons  used 
for  the  purpose  of  storing  gasoline,  and  two  horizontal  tanks,  each  with 
a  capacity  of  15,000  gallons,  one  of  which  was  used  for  the  storage  of 
gasoline,  and  the  other  for  kerosene.  The  warehouse  was  on  the  north- 
west comer  of  the  lot,  and  its  north  platform  was  even  with  the  railroad 
siding.  This  warehouse  was  used  for  the  storage  of  barreled  goods 
and  metal  drums  were  filled  in  the  warehouse  for  shipment,  the  metal 
drums  holding  from  50  to  60  gallons  of  gasoline.  The  two  horizontal 
tanks  were  just  south  of  the  warehouse  and  were  elevated  some  four  or 
five  feet  above  the  ground.  The  vertical  tank  was  east  of  the  warehouse 
and  stood  some  distance  above  the  ground.  The  gasoline  was  conveyed 
to  a  vent  in  the  warehouse  from  the  storage  tanks  above  mentioned  by 
pipe-lines,  and  was  forced  into  the  warehouse  by  pressure.  Gasoline 
could  also  be  taken  from  the  horizontal  tanks  by  truck,  there  being  a 
vent,  in  the  front  of  such  horizontal  tanks.  There  was  a  drain  from  the 
basement  of  the  warehouse  that  emptied  on  Lithia  Street  at  a  point  about 
15  feet  from  the  railroad  embankment. 

At  the  time  above  mentioned,  there  was  an  explosion  in  the  warehouse 
of  the  defendant  company.  The  plaintiff  was  standing  in  his  kitchen 
at  the  time,  and  on  looking  around  saw  the  main  storage-house  explode 
and  burst  into  flames.  He  saw  pieces  of  scantling  and  paper  roofing 
falling  in  every  direction.  Some  of  the  weatherboarding  of  the  ware- 
house fell  in  his  garden,  pieces  of  it  being  ten  and  twelve  feet  long.  The 
explosion  wrecked  the  plaintiff's  dwelling  by  shattering  the  window 
glasses,  knocking  the  plastering  from  the  walls  and  twisting  and  bending 
the  timbers  of  his  house  as  described  in  the  record.  He  also  observed 
that  there  were  flames  on  Lithia  Street  in  the  gutter,  or  side  ditch,  and  by 
the  curbstone.  After  the  fire  was  over,  he  saw  two  metal  drums  in  the 
ruins  of  the  same  kind  as  those  in  which  they  kept  gasoline.  These  were 
in  the  cellar  to  what  had  been  the  warehouse.  One  drum  had  the  head 
blown  out.  On  the  same  day,  after  the  fire  had  subsided,  he  saw  the 
defendant  fill  one  of  its  truck-cars  with  gasoline.  The  truck-car  held 
about  one  hundred  (100)  gallons  of  gasoline,  and  was  filled  from  one  of 
the  horizontal  tanks.  There  were  about  30,000  to  40,000  gallons  of 
gasoline  in  the  vertical  tank.  Just  prior  to  the  explosion  six  witnesses 
saw  a  large  quantity  of  gasoline  flowing  from  a  little  drain  pipe  leading 
from  the  northwest  corner  of  the  defendant's  warehouse,  at  a  point  about 
ten  or  fifteen  feet  from  the  railroad  embankment.  This  stream  of  gaso- 
line was  24  to  30  inches  wide  in  some  places,  and  averaged  a  width  of 
12  inches  and  a  depth  of  one  inch.  It  had  run  down  in  the  gutter  on 
Lithia  Street,  a  distance  of  about  75  or  80  feet,  and  was  breaking  its 
way  along.     It  had  a  red  color.     After  the  fire  was  over,  Mr.  Scott,  the 
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deputy  insurance  commissioner,  found  a  quantity  of  red  coloring  matter 
in  the  basement  of  the  warehouse. 

Gasoline  at  ordinary  temperature  gives  off  inflammable  vapors,  which 
contain  carbon  and  hydrogen,  and  when  they  combine  with  oxygen  it 
explodes,  if  it  comes  in  contact  with  fire.  Gasoline  could  become  ignited. 
It  could  ignite  before  it  reached  a  certain  state.  It  could  be  done  by 
a  spontaneous  combustion,  but  that  is  rare.  Usually  it  has  to  be  ignited 
by  flame  or  spark  of  some  kind.  (By  reference  to  the  record  in  the 
Fox  case,  it  will  be  seen  that  the  Winston  train  was  passing  the  defend- 
ant's premises  just  as  the  explosion  occurred.  The  engine  had  passed, 
and  the  window-panes  were  broken  in  some  of  the  cars.  Gasoline  wiU 
give  off  inflammable  vapors,  even  when  the  temperature  is  below"  zero, 
according  to  the  testimony  of  W.  M.  Allen,  State  Oil  Chemist. 

The  jury,  upon  the  evidence  and  under  the  charge  of  the  court,  re- 
turned a  verdict  for  the  plaintiff,  and  assessed  his  damages  at  eight 
hundred  dollars. 

Judgment  upon  the  verdict,  and  defendant  appealed. 

Wilson  &  Frazier,  W.  P.  Bynum,  and  R.  C  StrudwicJc  for  plaintiff. 
Guy  Stevens,  Roberson  £  Dalton,  and  Brooks,  Sapp  &  Kelly  for 
defendant. 

Walker,  J.,  after  stating  the  case :  This  is  one  of  several  cases  of  the 
same  kind,  and  was  tried  under  the  guidance  of  the  able  and  learned 
judge  who  presided,  upon  the  theory  of  negligence  and  the  breach  of  the 
ordinance  of  Greensboro  requiring  that  such  a  business  as  that  of  the 
defendant  must  be  conducted  under  a  license,  which  may  be  issued  when 
the  applicant  for  it  has  submitted  to  the  proper  city  authorities  its  plans 
and  specifications,  and  they  have  been  approved  by  the  board.  No  such 
thing  was  done  by  the  defendant  before  it  started  in  business,  nor  has  it 
since  been  done,  so  far  as  appears  in  the  case.  The  police  regulations 
as  to  the  erection  and  use  of  buildings  and  other  structures  for  the  pur- 
pose of  carrying  on  the  business  of  selling  and  distributing  kerosene, 
gasoline,  and  other  petroleum  products  is  well  within  the  governmental 
powers  ordinarily  possessed  by  cities  and  towns,  as  we  have  very  recently 
decided.  Gulf  Refining  Co,  v.  McKeman,  179  TS,  C,  314,  citing  Staie 
of  Missouri  ex  rel.  Gas  Co.  v.  Murphy,  170  U.  S.,  78;  Reinman  v.  Little 
Rock,  237  U.  S.,  171 ;  Hadacheck  v,  Los  Angeles,  239  U.  S.,  394.  So 
that  it  is  a  fact  that  at  the  time  of  the  terrible  disaster  the  defendant 
was  engaged  in  conducting  an  unlawful  business,  because  not  authorized 
by  any  license  to  do  business  at  all,  or  it  was  conducting  the  business  in 
an  unlawful  manner,  endangering  the  lives  and  property  of  the  inhabi- 
tants of  this  growing  and  prosperous  city,  and  which  of  these  two  is 
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correct,  if  both  are  not,  can  make  no  material  difference.     The  question 
as  to  whether  the  violation  of  a  statute,  or  ordinance,  especially  one 
intended  to  saf^uard  the  citizens  of  a  town  and  their  property,  is  n^li- 
gence  per  se,  or  only  evidence  of  negligence,  has  been  discussed  exten- 
sively by  this  Court  in  several  cases,  but  the  law  of  this  State  was 
finally  settled  in  Leathers  v.  Tobacco  Co.,  144  N".  C,  330,  where  it  was 
held  that  it  is  negligence  per  se,  and  as  a  matter  of  law,  and  the  rule  in 
r^ard  to  it,  as  stated  by  Judge  Thompson  in  his  treatise  on  Negligence 
(vol.  1,  sec.  10),  was  adopted,  and  is  substantially  as  follows:    When 
the  l^slature  of  a  State,  or  the  council  of  a  municipal  corporation, 
having  in  view  the  promotion  of  the  safety  of  the  public,  or  of  individual 
members  of  the  public,  commands  or  forbids  the  doing  of  a  particular 
act,  the  general  conception  of  the  courts,  and  the  only  one  that  is  recon- 
cilable with  reason,  is  that  a  failure  to  do  the  act  commanded,  or  doing 
the  act  prohibited,  is  negligence  as  mere  matter  of  law,  or  otherwise 
called  negligence  per  se;  and  this,  irrespective  of  all  questions  of  the 
exercise  of  prudence,  diligence,  care,  or  skill.     So  that  if  it  is  the  proxi- 
mate cause  of  hurt  or  damage  to  another,  and  if  that  other  is  without 
contributory  fault,  the  case  is  decided  in  his  favor,  and  all  that  remains 
is  to  assess  his  damages.     The  jury,  of  course,  must  find  the  facts.     The 
author  expresses  regret  that  "two  or  three  authoritative  courts"  have 
held  that  the  violation  of  a  statute  is  only  "evidence  of  negligence." 
He  then  proceeds  to  criticise  the  doctrine  in  vigorous  terms.     At  sec.  11 
he  says :     "If  a  specific  duty  is  imposed  upon  any  person  by  law  or  by 
l^al  authority,  an  action  may  be  sustained  against  him  by  any  person 
who  is  specially  injured  by  his  failure  to  perform  that  duty."     Shear- 
man and  Red.  N^.,  54.     The  author  says  that  the  action  is  in  tort  for 
negligence,  as  will  appear  from  the  language,  and  states  that  the  viola- 
tion of  an  imposed  statutory  duty  is  a  sort  of  negligence  per  se.     Thus, 
where  a  railroad  operates  its  trains  at  a  higher  rate  of  speed  than  the 
law  allows,  the  question  whether  it  is  guilty  of  negligence  is  not  debata- 
ble.     This  preliminary  matter  the  law  conclusively  determines  against 
the  company,  and  the  sole  question  to  be  settled  in  cases  of  this  kind  is 
whether  that  delinquency  is  the  proximate  cause  of  the  damage  of  which 
complaint  is  made.     If  it  is,  the  negligence  becomes  actionable.     1  Street 
Foundation  Legal  Liability,  172.     A  number  of  illustrative  cases  are 
mentioned.     The  several  views  are  stated  in  21  A.  and  E.  Enc,  478,  and 
the  cases  supporting  them  are  cited.     This  Court,  after  approving  the 
above  statement  of  the  law,  reviewed  the  authorities  upon  this  question 
in  Leathers  v.  Tobacco  Co.,  supra,  where  it  is  said:     *TVe  have  care- 
fully examined  a  number  of  cases,  and  find  that  a  majority  of  the  courts 
have  adopted  the  opinion  of  the  text-writers.     It  is  so  held  in  Perry  v. 
Tozer,  20  Minn.,  431;  Car  Co.  v.  Armentrual,  214  111.,  509;  Billings 
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V,  Breimg,  45  Mich.,  65."    In  B.  B.  v,  Stehhing,  62  Md.,  505,  Alvey, 
C.  J.,  speaking  of  a  speed  ordinance,  says :    "The  ordinance  is  general, 
and  is  for  the  protection  of  the  public  generally;  but  the  neglect  or 
disregard  of  the  general  duty  imposed  for  the  protection  of  every  one 
can  never  become  the  foundation  of  a  mere  personal  right  of  action 
until  the  individual  complaining  is  shown  to  have  been  placed  in  posi- 
tion that  gave  him  particular  occasion  and  right  to  insist  upon  the 
performance  of  the  duty  to  him  personally.     The  duty  being  due  to 
the  public,  composed  of  individual  persons,  each  person  specially  injured 
by  the  breach  of  duty  thus  imposed  becomes  entitled  to  compensation 
for  such  injury."     In  B.  B.  v.  Voelker,  129  111.,  540,  it  is  said  (p.  555) : 
"A  statute  commanding  an  act  to  be  done  creates  an  absolute  duty  to 
perform  such  an  act,  and  the  duty  of  performance  does  not  depend  upon, 
and  is  not  controlled  by,  surrounding  circumstances.     Nonperformance 
of  such  statutory  duty,  resulting  in  injury  to  another,  may  therefore  be 
pronounced  to  be  negligence  as  a  conclusion  of  law,"  citing  B.  B.  v. 
Horton,  132  Ind.,  189;  B.  B.  v.  Carr,  73  Ga.,  557;  jB.  B,  v.  Young,  81 
Ga.,  397 ;  Messenger  v.  Pate,  42  Iowa,  443 ;  Muller  v.  Street  B,  B.,  86 
Wis.,  340 ;  Hayes  v.  B,  B.,  70  Tex.,  602 ;  Tucker  v.  B,  B,,  42  La.  Ann., 
114;  Queen  i\  Coal  Co.,  95  Tenn.,  459;  49  Am.  St.,  935.     In  Salisbury 
v.  Horchenroder,  161  Mass.,  458,  the  evidence  showed  that  defendant 
hung  a  sign  over  the  sidewalk  in  front  of  his  store,  in  violation  of  an 
ordinance  of  the  town.     It  was  blown  down  by  a  gale  of  wind,  injuring 
plaintiff's  property.     Chapman,  C,  J,,  said:     "If  the  defendant's  sign 
had  been  rightfully  placed  where  it  was,  the  question  would  have  been 
presented  whether  he  had  used  reasonable  care  in  securing  it.     If  he  had 
done  so,  the  injury  would  have  been  caused,  without  his  fault,  by  the 
extraordinary  and  unusual  gale  of  wind,  etc.     .     .     .     But  the  defend- 
ant's sign  was  suspended  over  the  street  in  violation  of  a  public  ordi- 
nance of  the  city  of  Boston,  by  which  he  was  subject  to  a  penalty.    He 
placed  and  kept  it  there  illegally,  and  this  illegal  act  of  his  has  con- 
tributed  to   the  plaintiff's   injury."     The  defendant  was   held  liable 
because  in  placing  the  sign  over  the  sidewalk  he  violated  the  city  ordi- 
nance, and  this  illegal  act  was  held  to  be  the  proximate  cause  of  the 
injury  to  plaintiff.     It  was  stated  to  be  a  general  rule  "that  the  doing  of 
a  prohibited  act,  or  the  failure  to  perform  a  duty  enjoined  by  statute  or 
ordinance  (which  causes  injury  to  another),  constitutes  negligence,  for 
which  the  party  guilty  of  such  act  or  omission  is  liable,  unless  excused 
by  the  contributory  negligence  of  the  one  to  whose  person  or  property  it 
is  done,"  citing  many  authorities. 

To  the  same  effect  is  2  Labatt  Master  and  Servant,  2177.  He  says: 
"By  many  courts  it  is  held  that  a  violation  of  such  statute  constitutes 
negligence  per  se."     After  stating  the  other  theories,  he  adds:    "That 


L 


I  K  C]  FALL  TERM,  1920.  653 


I 


Stone  t;.  Texas  Co. 


the  former  of  these  theories  is  the  correct  one  can  scarcely  be  doubted. 
A  doctrine,  the  essential  effects  of  which  is  that  the  quality  of  an  act 
which  the  Legislature  has  prescribed  or  forbidden,  becomes  an  open 
question,  upon  which  juries  are  entitled  to  express  an  opinion,  would 
seem  to  be  highly  anomalous.     The  command  or  prohibition  of  a  perma- 
nent body,  which  represents  an  entire  community,  ought,  in  any  reason- 
able view,  to  be  regarded  as  a  final  judgment  upon  the  subject-matter, 
which  renders  it  both  unnecessary  and  improper  that  this  question  should 
be  submitted  to  a  jury."     The  latest  expression  of  judicial  thought  in 
England  corresponds  with  the  authorities  cited.     In  Oroves  v,  Winbome, 
2  L.  R,  1898,  Q.  B.  Div.,  402,  Righy,  L,  J.,  at  p.  412,  says :     'HiVlien  an 
absolute  duty  is  imposed  upon  a  person  by  statute,  it  is  not  necessary, 
in  order  to  make  him  liable  for  breach  of  that  duty,  to  show  negligence. 
Whether  there  be  negligence  or  not,  he  is  responsible  quacunque  via  data 
for  the  nonperformance  of  the  duty,"  if  it  causes  damage.     In  New 
York  the  Court  held,  in  the  Marino  case,  173  N".  Y.,  530,  upon  an  appeal 
from  a  judgment  of  nonsuit  in  an  action  by  a  child  employed  within 
the  prohibited  age  for  an  injury  sustained,  that  the  violation  of  the 
statute  was  at  least  evidence  of  negligence.     In  Lee  v.  Mfg.  Co.,  93 
N".  Y.  Supp.,  560,  Gaynor,  J.,  in  a  very  strong  and  satisfactory  opinion, 
held  that  in  such  an  action,  the  employment  in  violation  of  the  statute 
was  negligence  per  se.     He  reviews  the  Marino  case,  and  shows  that  to 
say  that  such  violation  is  "some  evidence"  is  illogical.     This  case  was 
appealed  to  the  general  term,  and  reversed  upon  the  authority  of  the 
Marino  case,  101  N".  Y.  Supp.,  78.    While  it  may  not  be  strictly  accurate 
to  speak  of  the  breach  of  duty  arising  out  of  a  violation  of  a  statutory 
duty  as  negligence,  as  we  have  seen,  it  is  generally  so  treated,  as  entitling 
the  injured  person  to  an  action  on  the  case  for  negligence.     For  practical 
purposes,  it  may  properly  be  a  convenient  mode  of  administering  the 
right,  because  it  involves  the  question  of  proximate  cause  and  contribu- 
tory negligence.     Our  precedent.  Leathers  v.  Tobacco  Co.,  supra,  au- 
thorized the  court  to  submit  the  question  in  this  case  to  the  jury,  so  far 
as  it  concerned  a  breach  of  the  ordinance,  as  a  question  of  law,  which  is 
practically  the  same  thing,  as  negligence  per  se,  and  the  charge  that, 
if  they  found,  by  a  preponderance  of  the  evidence,  the  other  facts  to  be 
as   the  witness  had  testified   (there  being  no  testimony  introduced  by 
defendant),  and  they  found  that  the  acts  of  the  defendant  proximately 
caused  the  injury,  they  should  answer  the  first  issue  "Yes,"  and  proceed 
to  assess  the  damages.     He  did  this  substantially,  and  in  such  a  way 
that  the  defendant,  at  least,  can  have  no  possible  objection  to  it.     The 
essential  facts  in  this  respect  were  really  not  disputed.     Speaking  for 
myself,  let  me  state  that  when  there  is  a  violation  of  a  statute  or  ordi- 
nance, especially  one  of  this  kind,  which  so  deeply  concerns  public  and 
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individual  safety,  both  as  to  person  and  property,  it  is  an  illegal  act^ 
which,  of  itself,  is  a  tort,  without  reference  to  the  question  of  negligence,, 
and  all  that  is  necessary  to  make  it  an  actionable  wrong  is  to  show 
damages,  or  in  other  words,  that  it  proximately  caused  the  injury,  under 
the  general  rule  that  "wrong  and  damage"  constitute  a  cause  of  action. 
There  was  no  pretense  in  this  case  that  defendant  had  complied  with 
the  ordinance,  and  it  is  almost  amazing  that  for  so  long  a  time  it  should 
have  engaged  in  such  a  dangerous  and  illegal  business,  without  check  or 
restraint  of  any  kind,  when  the  menace  to  life  and  property  was  so  great. 
This  Court,  in  its  rulings  and  charge,  was  well  within  the  law,  and  far 
more  lenient  and  liberal  with  the  defendant  than  its  case  deserved.   Some 
authorities  hold  that  facts  such  as  those  presented  in  this  case  establish  a 
private  nuisance,  if  not  also  a  public  nuisance.     We  will  not  pass  upon 
or  discuss  this  feature,  but  merely  refer  to  a  few  authorities  where  it  is 
considered.    11  R.  C.  L.,  p.  666;  Whlttemore  v.  Laundry  Co.,  52  L.  R.  A., 
(N.  S.),  930,  and  especially  the  note.     We  said  in  Ridge  v.  High  Point, 
176  N.  C,  421 :     "It  was  a  public  nuisance  (piling  lumber  in  the  street), 
as  defined  and  understood  by  the  law,  but  the  court  left  the  question  of 
negligence  to  the  jury,  for  them  to  find  the  facts,  with  proper  instruc- 
tions as  to  the  law  of  negligence.     It  would,  upon  the  facts,  which  can- 
not be  seriously  denied,  appear  that  there  was  negligence  on  the  part  of 
both  the  defendants,  which  was  the  proximate  cause  of  the  death  without 
considering  the  contributory  negligence  of  the  intestate,  if  there  was  any. 
There  was  a  clear  violation  of  the  ordinance  when  the  lumber  was  piled 
in  Perry  Street,  and  this  was  negligence  per  se,  or,  in  other  words,  it 
was  negligence  as  a  matter  of  law,  to  be  declared  by  the  court,  but  it 
was  not  actionable  negligence,  as  it  may  have  resulted  in  no  actual  harm. 
In  order  to  make  it  actionable,  it  was  necessary  to  show  that  it  was  the 
proximate  cause  of  the  death,  as  the  two  must  unite  so  as  to  become  an 
actionable  wrong."     In  our  case,  the  defendant's  acts  were  a  flagrant, 
and  even  startling,  breach  of  private  and  public  duty.     The  situation 
was  so  threatening  that  the  volatile  gas  set  free  by  contact  of  the  carbon 
and  hydrogen  with  the  oxygen  of  the  air,  needed  only  the  slightest  touch 
of  fire  to  produce  an  explosion,  which  would  almost  have  wrecked  the 
city  if  it  had  extended  to  the  quantity  in  the  large  tanks.     As  it  was, 
the  damage  wrought  was  very  extensive.     The  law  will  not  excuse  such 
carelessness,  and  even  rashness,  in  dealing  with  this  high  explosive,  which 
wrought  havoc  even  in  this  instance.    Many  authorities  could  be  cited  in 
support  of  this  proposition,  but  it  is  needless  to  review  or  examine  them 
hero  and  now.     The  defendant  had  no  watchman  on  its  premises  to 
guard  against  an  explosion,  or  to  stop  the  leak,  which  he  could  have  done 
easily.     It  is  said  in  Shearman  &  Redfield  on  Negligence  (6  ed.),  sec. 
689 :     "The  owner  or  controller  of  dangerous  goods,  such  as  gunpowder 
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and  other  explosives,  who  keeps  them  on  his  premises,  does  so  at  his  own 
peril,  and  he  is  bound  to  exercise  great  care  to  prevent  an  injury  which 
a  prudent  man  would  reasonably  foresee  might  result  therefrom.  It  is 
not  always,  however,  a  question  of  due  care.  Whether  the  keeping  of 
gunpowder  or  other  explosives  upon  private  premises  constitutes  a 
nuisance  depends  upon  the  locality,  the  quantity,  and  the  surrounding 
circumstances,  without  regard  to  the  question  whether  it  was  kept  care- 
lessly or  n^ligently.  It  is  clear,  however,  that  a  bailee  of  goods,  of 
the  explosive  nature  of  which  he  had  no  knowledge,  is  bound  to  use  only 
ordinary  care  in  reference  to  them;  having  used  that  care,  he  is  not 
responsible  for  the  consequences  of  an  explosion."  Sec.  689,  supra,  and 
notes.  We  also  think  there  is  evidence  that  if  the  gasoline  had  been 
handled  with  care,  an  explosion  would  have  been  avoided  as  it  actually 
had  been  for  some  time,  and  therefore  there  arose  a  fair  presumption 
suflScient  to  carry  the  case  to  the  jury,  that  there  was  negligence.  1 
Shearman  &  Eedfield  on  Negligence  (6  ed.),  sec.  60;  III.  Central  B,  R, 
V,  Phillips,  55  HI.,  194;  Bahr  v.  Lombard,  53  N".  J.  Law,  233  (explosion 
of  oil  pipe)  ;  Grimsley  v.  HanJcins,  46  Fed.,  400 ;  3  Shearman  &  Redfield 
on  Negligence  (6  ed.),  sec.  689,  and  notes.  But  caution  should  be  taken 
to  apply  this  rule  according  to  Page  v.  Mfg.  Co.,  decided  at  this  term,  as 
to  the  burden  of  proof.  See,  also,  1  Shearman  &  Redfield  on  Negligence, 
sec.  58.  It  was  held  in  Rudder  v.  Koopman  &  Gerdes,  116  Ala.,  332 : 
"The  storing  of  large  quantities  of  gunpowder  and  dynamite  in  a  wooden 
building,  located  within  the  corporate  limits  of  a  city  or  town,  in  a 
thickly  settled  or  populated  portion  of  said  city  or  town,  and  in  prox- 
imity to  many  buildings,  constitutes  a  nuisance,  rendering  the  owner 
thereof  responsible  for  injuries  resulting  from  its  explosion,  and  in  an 
action  to  recover  damages  to  plaintiff's  building,  resulting  from  the 
explosion  of  gunpowder  and  dynamite,  a  complaint,  which  avers  that 
the  defendant  stored  large  quantities  of  dynamite  and  gunpowder  in  a 
wooden  building  in  a  thickly  settled  portion  of  an  incorporated  town,  in 
proximity  to  plaintiff's  building,  and  that  the  defendant's  building 
having  caught  fire,  the  dynamite  and  powder  stored  therein  exploded 
with  such  force  and  violence  as  to  cast  fire  brands  upon  plaintiff's  build- 
ing, whereby  it  and  its  contents  were  set  on  fire,  and  consumed,  suffi- 
ciently states  a  cause  of  action,  without  averring  specific  acts  of  negli- 
gence on  the  part  of  the  defendants  in  the  manner  or  mode  of  keeping 
the  dynamite  and  gunpowder."  Lewis  v.  Hughes,  12  Col.,  208  (gasoline 
case).  Watson  v.  Kentucky  &  Indiana  Bridge  and  Railroad  Company, 
127  S.  W.  Reporter,  p.  146,  is  a  case  much  like  ours,  and  there  the  Court 
held  that  "evidence  in  an  action  for  damages  caused  by  an  explosion  of 
gas  generated  from  gasoline  running  from  the  broken  valve  of  the 
derailed  tank  car,  held  to  present  a  question  for  the  jury  as  to  the 
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proximate  cause  of  plaintiff's  injury."  The  question  of  proximate  cause 
is  for  the  jury.  The  Court  in  that  case  further  said :  '^f  the  presence 
on  Madison  Street  in  the  city  of  Louisville  of  the  great  volume  of  loose 
gas  that  arose  from  the  escaping  gasoline  was  caused  hy  the  negligence 
of  the  appellee,  bridge  and  railroad  company,  it  seems  to  us  that  the 
probable  consequence  of  its  coming  in  contact  with  fire  and  causing  an 
explosion  was  too  plain  a  proposition  to  admit  doubt.  Indeed,  it  was 
most  probable  that  some  one  would  strike  a  match  to  light  a  cigar  or  for 
other  purposes  in  the  midst  of  the  gas.  In  our  opinion,  therefore,  the 
act  of  one  lighting  or  throwing  a  match  under  such  circumstances 
cannot  be  said  to  be  the  only  efficient  cause  of  the  explosion.  It  did 
not  of  itself  produce  the  explosion,  nor  could  it  have  done  so  without  the 
assistance  and  contribution  resulting  from  the  primary  negligence,  if 
there  Was  such  negligence,  on  the  part  of  the  appellee,  bridge  and  rail- 
road company,  in  furnishing  the  presence  of  the  gas  in  the  street."  If  a 
third  part/s  act  cooperated  with  defendant's  in  producing  the  damage, 
defendant  is  liable.  Orand  Trunk  R.  Co,  v.  Cumings,  106  U.  S.,  700; 
Harton  v.  Tel.  Co.,  141  NT.  C,  455.  The  jury  could  well  have  found 
from  the  evidence  in  this  case  that  the  red  gasoline  ran  from  the  defend- 
ant's warehouse  by  reason  of  its  negligence,  and  also  that  it  was  exposed 
to  contact  with  fire  because  of  the  sparks  flying  from  the  engines  of  the 
railroad  companies,  which  were  constantly  passing  up  and  down  the 
double  tracks,  and  on  its  sidings,  or  to  the  thoughtlessness  or  carelessness 
of  passersby  in  smoking  cigars,  or  to  cigarette  smokers.  It  does  not 
clearly  appear  at  what  point  the  fire  first  started.  To  have  such  a  place 
as  defendant's  plant  unguarded  in  such  a  situation,  where  the  gasoline 
ran  under  it,  and  in  touch  with  two  streets,  into  which  gasoline  could 
escape  from  its  premises,  was  at  least  little  short  of  criminal  negligence. 
It  is  said  in  Ruling  Case  Law,  one  of  the  most  excellent  and  reliable 
of  the  standard  treatises,  vol.  11,  p.  660 :  "Owing  to  its  more  dangerous 
character,  the  rule  is  different,  however,  as  to  the  storage  of  gasoline. 
Though  the  storage  of  gasoline  on  premises  adjacent  to  or  adjoining  the 
premises  of  another  be  not  regarded  as  a  private  nuisance  per  se,  it  may, 
nevertheless,  become  such,  considering  the  locality,  the  quantity,  and  the 
surrounding  circumstances,  and  would  not  necessarily  depend  upon  the 
degree  of  care  used  in  its  storage,  or  upon  whether  every  precaution  that 
human  ingenuity  has  conceived  has  been  made  use  of  in  the  construction 
of  the  tanks,  considering  the  dangerous  character  of  the  substance,  and 
its  power  as  an  explosive,  of  which  the  courts  can  well  take  judicial 
notice,  and  also  considering  the  fact  that  accidents  in  the  operation  of 
the  most  perfect  mechanism  will  occur.  •  It  cannot  be  said  that  to  have 
a  great  quantity  of  such  an  agency  stored  within  a  few  feet  of  one's 
dwelling-house  is  not  sufficient  to  be  an  unreasonable  interference  with 
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the  comfortable  enjoyment  of  that  home."  The  cases  cited  by  defend- 
ant in  its  brief  are  not  in  point,  as  no  statute  or  ordinance  was  violated, 
and  there  was  no  legal  evidence  of  any  negligence,  as  held  by  those 
courts,  while  here  there  are  both  elements.  The  facts  fairly  to  be  de- 
duced from  the  evidence  of  plaintiffs  show  that  there  was  palpable 
negligence. 

In  some  cases  the  courts  have  found  circumstances  which  were  con- 
sidered such  as  to  make  the  storage  of  gas  or  oil  a  nuisance.  Thus,  it 
was  held  in  O'Hare  v.  Nelson,  71  1^.  J.  Eq.,  161,  that  in  a  thickly  built- 
up  portion  of  a  large  city,  where  there  are  many  frame  buildings,  the 
storage  of  large  quantities  of  gasoline  in  a  frame  building,  where  it  is 
liable  to  be  ignited,  constitutes  a  nuisance.  So,  a  tank  for  the  storage 
of  gas,  maintained  in  railroad  yards  in  the  heart  of  a  city,  and  sur- 
rounded by  buildings,  constitutes  a  nuisance.  Levin  v.  New  York  C. 
&  H.  R.  R.  Co.,  133  N.  Y.  Supp.,  467.  To  deposit  and  keep  excessive 
quantities  of  a  highly  inflammable  and  explosive  substance,  such  as 
naptha,  in  an  important  section  of  London  was  held  to  be  an  indicta- 
ble nuisance.  Reg.  v.  Lister,  26  L.  J.  Mag.  Cas.  N".  S.,  196.  Where 
oO  stored  in  a  tank  is  so  located  with  respect  to  a  dwelling-house  as  to 
place  it  in  danger,  and  so  seriously  interfere  with  its  enjoyment,  it  was 
held  to  be  a  nuisance.  McGregor  v.  Camden,  47  W.  Va.,  193.  In 
Heeg  v.  Licht,  80  N".  Y.,  679,  682,  the  Court,  speaking  of  private  nui- 
sances, said:  'TPrivate  nuisance  is  defined  to  be  anything  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of  another. 
3  Bl.  Com.,  216.  Any  unwarrantable,  unreasonable,  or  unlawful  use 
by  a  person  of  his  own  property,  real  or  personal,  to  the  injury  of 
another,  comes  within  the  definition  stated,  and  renders  the  owner  or 
possessor  liable  for  all  damages  arising  from  such  use.  Wood  Nuisances, 
sec.  1,  and  authorities  cited.  The  causes  which  are  regarded  as  private 
nuisances  are  numerous,  and  the  books  are  full  of  decisions  holding  the 
parties  answerable  for  the  injuries  which  result  from  their  being  main- 
tained. The  nile  is  of  universal  application  that  while  a  man  may 
prosecute  such  business  as  he  chooses  on  his  own  premises,  he  has  no 
right  to  erect  or  maintain  a  nuisance  to  the  injury  of  an  adjoining  pro- 
prietor, or  his  neighbors,  even  in  the  pursuit  of  a  lawful  trade,"  citing 
Aldred's  case,  9  Coke,  58;  Crady  v.  Weeks,  3  Barb.,  159;  Dubois  v. 
Budlong,  16  Abb.  Pr.,  445 ;  Weir's  Appeal,  74  Pa.,  230.  A  very  strong 
view  of  the  question  of  nuisance  is  stated  by  Judge  Miller  in  Heeg  v. 
Licht,  supra,  as  follows:  "The  defendant  had  erected  a  building  and 
stored  materials  therein,  which  from  their  character  were  liable  to,  and 
actually  did,  explode,  causing  injury  to  the  plaintiff.  The  fact  that  the 
explosion  took  place  tends  to  establish  that  the  magazine  was  dangerous 
and  liable  to  cause  damage  to  the  property  of  persons  residing  in  the 
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vicinity.  The  locality  of  works  of  this  description  must  depend  upon 
the  neighborhood  in  which  they  are  situated.  In  a  city,  with  buildings 
immediately  contiguous  and  persons  constantly  passing,  there  could  be 
no  question  that  such  an  erection  would  be  unlawful  and  unauthorized. 
An  explosion  under  such  circumstances,  independent  of  any  municipal 
regulations,  would  render  the  owner  amenable  for  all  damages  arising 
therefrom.  That  the  defendant's  establishment  was  outside  of  the  terri- 
torial limits  of  a  city  does  not  relieve  the  owner  from  responsibility 
or  alter  the  case,  if  the  dangerous  erection  was  in  close  contiguity  with 
dwelling-houses  or  buildings,  which  might  be  injured  or  destroyed  in  case 
of  an  explosion.  The  fact  that  the  magazine  was  liable  to  such  a  con- 
tingency, which  could  not  be  guarded  against  or  averted  by  the  greatest 
degree  of  care  and  vigilance,  evinces  its  dangerous  character,  and  might 
in  some  localities  render  it  a  private  nuisance.  In  such  a  case  the  rule 
which  exonerates  a  party  engaged  in  a  lawful  business,  when  free  from 
negligence,  has  no  application." 

We  may  well  conclude  this  opinion  by  referring  to  a  case  which  seems 
to  resemble  this  one  more  closely  than  any  other,  the  only  difference 
being  that  the  case  at  bar  contains  much  stronger  evidence  to  establish 
a  nuisance  than  in  the  cited  case.  It  is  there  said:  ''We  may  grant 
that  the  storage  of  gasoline  on  premises  adjacent  to,  or  adjoining,  the 
premises  of  another  is  not  a  private  nuisance  per  se.  It  might,  however, 
become  such,  considering  the  locality,  the  quantity,  and  the  surrounding 
circumstances,  and  would  not  necessarily  depend  upon  the  d^ree  of 
care  used  in  its  storage.  Heeg  v,  Licht,  supra;  29  Cyc,  1177.  We  may 
also  concede  that  in  the  instant  case  every  precaution  that  human 
ingenuity  has  conceived  has  been  made  use  of  in  the  construction  of  the 
tanks,  as  testified  to  by  defendant's  experts.  Considering,  however,  the 
dangerous  character  of  the  substance,  and  its  power  as  an  explosive,  of 
which,  in  this  age  of  its  wonderful  development  as  a  power  to  propel 
automobiles,  traction  engines,  and  airships,  we  can  well  take  judicial 
notice,  and  also  considering  human  fallibility,  that  accidents  in  the 
operation  of  the  most  perfect  mechanism  will  occur,  and  all  that  it  needs 
to  change  what  is,  when  properly  protected,  a  harmless  agency,  to  a 
most  dangerous  explosive,  is  a  careless  person — can  it  be  said  that  to 
have  20,000  gallons  of  such  an  agency  stored  within  but  a  few  feet  of 
one's  dwelling-house  is  not  sufficient  to  be  an  unreasonable  interference 
with  the  comfortable  enjoyment  of  that  home?  This  is  a  purely  resi- 
dence district  of  the  city,  and  was  such  before  the  defendant  began 
operating  its  dry-cleaning  business,  and  it  must  be  apparent  to  any  fair- 
minded  person  that  the  location  of  these  tanks  in  immediate  proximity  to 
complainant  Whittemore's  house  would  necessarily  damage  his  prop- 
erty."    Whittemore  v.  Baxter  L.  Co.,  148  K  W.  (Mich.),  437. 


N.  C]  FALL  TERM,  1920.  659 

Stone  v,  Texas  Co. 

We  need  not  discuss  the  maxim  res  ipsa  loquitur  any  further  than  we 
abeady  have,  for  it  is  not  necessary  to  do  so. 

As  to  the  probability  of  the  fire  reaching  the  liquid  fluid  from  de- 
fendant's premises,  and  touching  off  the  volatile  gas  produced  by  its 
contact  with  the  air,  from  which  it  received  the  oxygen,  there  can  be  no 
dispute  that  the  evidence  permitted  the  inference  by  the  jury  that  a 
spark  from  an  engine  of  the  railroad  company  caused  the  explosion,  or 
live  ashes  dropped  from  the  cigarette  or  cigar  of  a  passerby.  It  would 
not  have  exploded  but  from  some  such  or  similar  cause.  That  it  was  a 
permissible  inference  is  fully  decided  in  the  cases,  as  to  sparks  falling 
from  railroad  engines  and  igniting  the  combustible  material  on  the  right 
of  way  or  contiguous  lands,  and  thereby  destroying  timber  and  other  prop- 
erty, such  as  Simmons  v.  Lumber  Co,,  174  N".  C,  225 ;  Moore  v.  Lumber 
Co.,  175  K  C,  205;  Deppe  v,  R.  R,  152  N.  C,  79;  McRainey  v.  R,  R., 
168  N.  0.,  672 ;  Fitzgerald  v,  R,  R.,  141  :N'.  C,  531 ;  Eardy  v.  Lumber 
Co.,  160  N".  C,  116.  We  said  in  the  Simmons  case,  supra:  "The 
cause  of  the  fire  is  not  required  to  be  shown  by  direct  and  positive  proof, 
or  by  the  testimony  of  an  eye  witness.  It  may,  as  we  have  seen,  be 
inferred  from  circumstances,  and  there  are  many  facts  like  this  one, 
which  cannot  be  established  in  any  other  way.  It  is  true  that  there 
must  be  a  causal  connection  between  the  fire  and  its  supposed  origin, 
but  this  may  be  shown  by  reasonable  inferences  from  the  admitted, 
known  (or  proven)  facts,  or  otherwise  presumptive  evidence  would  be 
excluded.  We  have  held  proof,  as  to  the  emission  of  sparks  from  loco- 
motive, or  stationary  engines,  to  be  sufficient  for  the  purpose  of  showing 
that  a  fire  was  started  by  them,  where  no  one  saw  the  sparks  dropping 
on  the  place  which  was  burned,  for  the  reason  that  surrounding  circum- 
stances tended  to  prove  that  they  were  the  cause  of  the  fire,  by  reason- 
able presumption  or  inference.  In  Deppe's  case,  supra,  where  it  was 
contended  that  no  witness  testified  that  he  actually  saw  sparks  emitted 
from  the  engine  and  fall  on  the  lumber  kiln,  the  Court  said,  that  in 
considering  this  contention  it  must  be  remembered  that  the  fire  occurred 
during  the  daytime,  and  the  brilliance  of  a  summer's  sun  rendered  any 
sparks  thus  emitted  invisible  to  the  human  eye.  That  no  one  saw  the 
sparks  ignite  the  burned  property  was  the  fact  in  McNeill  v.  R.  R.,  167 
N".  C,  390,  and  Williams  v.  R.  R.,  140  I^.  C,  623,  in  which  latter  case 
the  Court  comments  upon  a  similar  contention.  *No  one  testified  that 
he  saw  the  sparks  fall  from  the  engine  upon  the  right  of  way,'  and  said 
in  respect  thereto  that  it  is  rarely  that  this  can  be  shown  by  eye- 
witnesses." 

The  nonsuit  was  properly  refused  by  the  presiding  judge.  The  evi- 
dence was  ample  for  the  consideration  of  the  jury,  and  we  may  add, 
was  almost  as  strong  as  it  could  possibly  be.     The  defendant  must  have 
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had  full  knowledge  of  the  facts,  or,  at  least,  should  have  had  it,  and 
nevertheless  it  introduced  no  testimony,  and  left  the  jury  at  liberty  to 
infer  that  it  either  had  no  explanation  or  excuse  to  offer,  or  that  the 
explosion  could  have  been  prevented  by  the  exercise  of  ordinary  care, 
and  there  was  no  alternative  but  to  return  a  verdict  against  it.  They 
were  left  to  consider  its  silence  as  a  damaging  circumstance  against 
it,  for  the  facts  in  evidence  required  some  sort  of  explanation  from 
it,  and  it  was  not  forthcoming.  Its  refusal  to  explain  was  a  relevant 
and  competent  circumstance  against  it.  Goodman  v,  Sapp,  102  N,  C, 
477.  The  result  should  have  been  expected.  A  party  may  rely  upon 
the  weakness  of  his  adversary's  proof,  if  he  deems  it  safe  and  expedient 
to  do  so,  but  he  takes  the  risk,  and  sometimes  a  great  one,  in  taking  that 
course.  The  plaintiff's  testimony  in  this  case  was  not  only  strong,  but 
cogent  and  convincing.  The  circumstances  here  tended  to  show  that 
the  explosive  gas,  which  had  reached  the  flashing  point,  and  was  envelop- 
ing the  stream  of  fluid,  in  its  course  towards  the  railroad,  and  spreading 
in  every  direction,  was  set  off  by  a  spark  from  one  of  the  passing  engines. 
The  jury  could  well  have  drawn  this  inference.  It  was  fortunate  that 
the  havoc  caused  by  the  explosion  was  not  more  extensive,  considering 
that  many  residences,  and  a  large  normal  college,  were  so  close  to  the 
defendant's  plant. 

Here  was  a  large  plant,  intended  to  supply  the  inhabitants  of  a  flour- 
ishing city  with  these  widely  used  products  of  petroleum,  which  were  of 
a  highly  explosive  character,  when  allowed  to  escape  from  their  con- 
tainers and  become  exposed  to  another  chemical  element,  the  oxygen 
of  the  air.  That  the  gasoline  did  thus  escape  is  beyond  dispute,  and 
yet  by  the  exercise  of  the  slightest  care  on  the  part  of  this  apparently 
affluent  company,  it  could  have  been  prevented.  Defendant,  though, 
seemed  to  be  more  intent  upon  profits  than  upon  safety,  or  upon  making 
a  small  expenditure  for  a  watchman,  than  upon  safeguarding  the  people 
of  a  large  city  against  a  terrible  catastrophe,  involving  immense  loss  of 
life  and  property;  hence  the  fatality  in  this  case,  which  could  easily 
have  been  avoided  by  proper  care. 

Defendant  was  just  as  culpable  as  the  gas  company  which  permitted 
a  live  wire  to  dangle  from  one  of  its  poles,  as  in  Haynes  v.  Gas  Co.,  114 
N*.  0.,  208,  or  the  railroad  company  which  permitted  live  sparks  to  fly 
from  its  defective  smokestack,  or  live  coals  to  fall  from  its  defective  fire- 
box, as  in  Aycoch  v.  B,  B.,  89  N".  C,  321,  and  in  many  of  a  like  kind.  It 
plainly  violated  the  ordinance  412  when  it  failed  to  get  a  license,  and 
also  when  it  constructed  its  plant  contrary  to  their  provisions. 

The  charge  of  Judge  McElroy  was  fair,  and  plainly  so  to  the  defend- 
ant, and  devoid  of  any  error;  it  was  also  exceptionally  lucid  and  strong 
in  its  statement  of  the  law  applicable  to  the  case. 
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The  exceptions  of  the  defendant  are  found  to  be  without  any  real 
merit,  and  we  therefore  affirm  the  judgment. 
N"o  error. 


NANCY  E.  NEWTON  v.  THE  TEXAS  COMPANY. 

(Filed  8  December,  1920.) 


1.  Explosives— Gasoline— -Negligence — ^Evidence— -Municipal  Corporations 

— Cities  and  Towns — Ordinances. 

Where  the  defendant  negligently  permitted  the  conditions  at  Its  storage 
warehouse  for  gasoline  to  remain,  and  without  a  watchman,  so  as  to 
menace  adjoining  or  adjacent  lands  and  houses  from  Ignition  of  the 
gasoline  vapor,  and  there  Is  evidence  that  the  plalntllFs  house  was  set 
afire  In  consequence,  testimony  offered  by  the  defendant  that  after  the 
explosion  It  had  received  an  anonymous  postcard,  whereon  were  the  words, 
"New  Year's  Eve,  then  the  explosion,"  Is  heresay  and  Incompetent,  and  not 
a  part  pf  the  res  gestae, 

2.  Instructions — Evidence-^Opinion— CJourts — Contentions. 

A  requested  Instruction  which  attempts  to  pass  upon  the  evidence,  or 
withdraws  a  material  portion  of  the  relevant  evidence  from  the  jury,  Is 
properly  refused. 

8.  Same— Admissions. 

Where  there  Is  evidence  that  plaintiff's  house  was  negligently  Injured 
by  an  explosion  of  gasoline  stored  In  the  defendant's  warehouse,  and 
caused  by  defendant's  negligence,  it  Is  not  error  for  the  trial  judge  to 
speak  of  the  explosion  as  an  admitted  fact,  when  it  has  been  admitted. 

4.  Instructions — Issues— Correlating  Evidence. 

It  Is  not  an  expression  of  opinion  by  the  trial  judge  to  narrate  the 
related  evidence  in  stating  the  contentions  of  the  parties  in  his  instruc- 
tions to  the  jury,  and  to  explain  to  the  jury  the  relevancy  of  the  evidence 
to  the  Issues  submitted.    Rev.,  535. 

6.  Negligence— Explosives — Gasoline — ^Evidence — ^Nonsuit. 

Evidence  that  the  defendant  maintained  a  distributing  plant  containing 
large  quantities  of  gasoline  in  tanks  for  its  customers  in  a  city  at  a  street 
corner,  without  a  watchman,  and  in  violation  of  an  ordinance,  and  that 
railroad  tracks  were  located  on  one  of  these  streets  on  which  locomotives 
or  trains  passed  frequently,  and  that  a  stream  of  gasoline  was  seen  flowing 
from  the  defendant's  warehouse  under  the  railroad  track  shortly  before 
the  passing  of  one  of  these  trains,  is  sufficient  as  furnishing  a  reasonable 
inference  that  either  the  explosion,  causing  damage  to  the  plaintiff's 
adjacent  or  adjoining  house,  was  at  that  time  caused  by  fire  from  the 
locomotives,  or  the  carelessness  of  passersby  in  the  use  of  matches  in 
lighting  cigars  or  cigarettes,  or  otherwise;  and  a  motion  for  judgment 
of  nonsuit  thereon  is  properly  denied. 
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6.  Same— Proxiinate  Cause— -Interrening  Acts. 

Where  the  defendant  has  been  negligent  In  maintaining  a  plant  for  the 
storage  of  gasoline  for  Its  customers  in  a  city,  under  such  circumstances 
as  to  sustain  a  verdict  in  the  plaintiff's  favor,  the  reasonable  Inference 
therein  that  the  Ignition  of  the  gasoline  was  caused  either  by  fire  from 
passing  locomotives,  or  by  the  carelessness  of  passersby  In  the  use  of  fire, 
does  not  affect  the  continuing  negligence  of  the  def^idant  which  produces 
the  result,  nor  Is  the  negligence  of  such  persons  attributable  to  the  plain- 
tiff, nor  does  It  relieve  the  defendant  of  liability  as  an  Independent  or 
intervening  cause.  If  defendant's  negligence  concurred  with  that  of 
another  in  causing  the  injury,  defendant  Is  liable. 

7.  Negligence— Municipal  Ordinances — Exploeivoo     Gasoline. 

While  the  municipal  authorities  may  pass  a  valid  ordinance  for  the 
protection  of  its  property  owners  from  fire.  It  does  not  protect  a  defendant 
In  a  civil  action  for  damages  from  the  effect  of  Its  violation  in  building 
and  operating  Its  plant,  and  the  granting  of  a  license,  under  the  ordinance, 
for  the  maintenance  of  a  large  storage  and  distributing  plant  for  the  sale 
of  gasoline,  will  not  avoid  liability  on  the  part  of  the  defendant  violating 
the  ordinance  itself. 

8.  Negligence— Explosives— Evidence— Res  Ipsa  lioquitur — Gasoline. 

The  doctrine  of  rea  ipsa  loquitur  applies  where  the  evidence  tends  to 
show  that  the  defendant's  storage  plant  for  gasoline,  in  large  quantities, 
was  under  the  care  and  control  of  the  defendant,  and  that  under  circum- 
stances tending  to  show  its  negligence,  an  explosion  occurred  therein  to 
the  damage  of  the  plaintiff's  property,  which,  under  ordinary  circum- 
stances, would  not  have  happened. 

Appeal  by  defendant  from  Shaw,  J,,  at  April  Term,  1920,  of 
Guilford. 

The  plaintiff  sued  to  recover  damages  for  injuries  sustained  from  an 
explosion  on  defendant's  premises,  in  the  city  of  Greensboro,  on  3'  May, 
1919,  it  being  the  same  explosion  described  in  Stone  v.  The  Texas  Co., 
decided  at  this  term.  Nearly  all  of  the  questions  now  raised  were 
passed  upon  in  that  case,  the  only  practical  difference  between  the  two 
cases  being  that  there  was  evidence  in  this  case  that  defendant  had 
applied  for  and  obtained  a  license  to  conduct  business  at  its  plant  in 
the  city. 

The  jury  rendered  a  verdict  for  the  plaintiff,  assessing  her  damages 
at  $3,000.     Judgment  thereon,  and  defendant  appealed. 

John  A,  Barring er  and  Wilson  &  Frazier  for  plaintiff, 
Guy  Stevens,  Roberson  &  Dalton,  and  Brooks,  Sdpp  &  Kelly  for 
defendant. 

Walker,  J.,  after  stating  the  case :  We  will  consider  the  assignments 
of  error  in  the  order  of  their  statement  in  the  record. 
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The  first  and  third  assignments,  to  the  refusal  of  a  nonsuit,  are  over- 
ruled, as  there  was  sufficient  evidence  for  the  jury  to  consider  as  to 
defendant's  negligence.  Assignment  No.  2  is  untenable,  as  the  postcard 
received  the  day  after  the  explosion,  containing  the  words,  ''New  Year's 
eve,  then  the  explosion,"  was  incompetent,  hearsay,  and  irrelevant,  and 
no  part  of  the  res  gestae.  The  judge  properly  excluded  it.  The  court 
gave  the  instruction  set  forth  in  the  fourth  assignment,  so  far  as  it  was 
proper  that  it  should  be  given.  There  was  evidence  for  the  jury  to 
consider  that  the  ordinance  of  the  city  had  been  violated.  But  the 
plaintiff  has  more  reason  for  an  objection  to  the  charge  in  this  respect 
than  has  the  defendant,  as  it  was  less  favorable  to  her  than  it  should 
have  been. 

The  court  substantially  gave  the  instruction  set  forth  in  the  fifth 
assignment  of  error.  The  court  could  not  have  given  the  instruction 
in  the  sixth  and  seventh  assignments  of  error  without  passing  upon  the 
evidence,  and  usurping  the  function  of  the  jury,  and,  in  one  respect, 
without  withdrawing  a  material  portion  of  the  relevant  evidence  from 
the  jury.  The  eighth  assignment  is  substantially  the  same  as  the  two 
in  regard  to  the  motion  for  a  nonsuit,  and  must  share  their  fate. 

The  first  and  second  exceptions  to  the  instructions,  as  set  forth  in 
assignments  nine  and  ten,  were  properly  overruled.  The  explosion  was 
an  admitted  fact,  and  should  have  been  considered  along  with  the  other 
evidence.  The  plaintiff  could  not  have  made  a  beginning  in  the  develop- 
ment of  her  case  without  this  fact  being  considered.  The  court  was 
only  reciting  the  facts  and  circumstances,  which  were  competent  to  be 
considered  by  the  jury  on  the  question  of  negligence.  In  other  words, 
he  was  concatenating  such  facts,  and  not  confining  the  jury  to  any  one 
fact.  He  had  a  perfect  right  to  tell  the  jury  what  evidence  was  relevant 
to  the  issues,  if  he  did  not  give  an  opinion,  as  to  whether  the  facts  were 
fully  or  sufficiently  proven,  or  intimate  his  opinion  upon  the  weight  of 
the  evidence,  but  he  is  required  "to  state  in  a  plain  and  correct  manner 
the  evidence  in  the  case,  and  declare  and  explain  the  law  arising  there- 
on.'' Rev.,  635.  It  is  not  an  expression  of  opinion  merely  to  array 
the  testimony  in  the  case  in  a  proper  manner,  and  to  instruct  the  jury  as 
to  what  is  and  what  is  not  evidence. 

If  the  defendant,  by  its  negligence,  produced  a  situation  or  condition 
of  danger  by  allowing  gasoline  to  escape  from  its  warehouse  and  run 
down  a  street,  where  it  would  probably  come  in  contact  with  fire,  sparks 
from  a  passing  engine  or  live  ashes  from  a  lighted  cigar  or  cigarette 
dropped  by  a  passerby,  and  the  explosion  was  caused  thereby,  we  do  not 
see  why  this  would  not  be  negligence  as  much  so  as  the  act  of  a  railroad 
company  in  permitting  a  spark  to  escape  from  a  defective  smokestack 
and  fall  on  adjoining  property,  thereby  injuring  or  destroying  it.     If 
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the  negligence  of  the  defendant,  combined  with  the  act  of  some  other 
person,  and  proximately  injured  the  plaintiff,  the  defendant  would  be 
liable,  though  he  had  no  connection  with  the  conduct  of  the  third  party, 
and  no  control  over  him.     This  was  held  to  be  the  law  in  Grand  Trunk 
Rwy.  Co.  V.  Cummings,  106  U.  S.,  700  (27  L.  Ed.,  266),  and  1  Shearman 
&  Redf.  on  Neg.  (6  ed.,  by  Street),  sec.  39,  where  it  is  said  to  be  uni- 
versally agreed  that  if  the  damage  is  caused  by  the  concurring  force  of 
the  defendant's  negligence  and  some  other  cause,  for  which  he  is  not 
responsible,  including  the  "act  of  God"  or  superior  human  force  directly 
intervening,  the  defendant  is  nevertheless  responsible,  if  his  negligence 
is  one  of  the  proximate  causes  of  the  damage,  within  the  definition  already 
given.     It  is  also  agreed  that  if  the  negligence  of  the  defendant  concurs 
with  the  other  cause  of  the  injury,  in  point  of  time  and  place,  or  other- 
wise so  directly  contributes  to  the  plaintiffs  damage  that  it  is  reasonably 
certain  that  the  other  cause  alone  would  not  have  sufficed  to  produce 
it,  the  defendant  is  liable,  notwithstanding  he  may  not  have  anticipated 
or  been  bound  to  anticipate  the  interference  of  the  superior  force,  which, 
concurring  with  his  own  negligence,  produced  the  damage.     1  Sh.  & 
Redf.  on  I^eg.,  sec.  39.     The  defendant's  vessel,  owing  to  his  negligence, 
struck,  and  was  driven  by  the  wind  and  tide,  upon  a  sea-wall,  damaging 
the  same.     In  that  state  of  the  weather  and  tide,  it  was  impossible  to 
prevent  this  result,  after  the  ship  had  once  struck:     Held,  that  defend- 
ants were  liable  for  the  damage  caused  to  the  wall.     Romney  v.  Trinity 
Hmise,  L.  R.  5  Ex.,  204;  affirmed  7  Id.,  247.     An  action  lies  by  a 
passenger  against  a  carrier  if  the  injury  occurred  in  part  from  an 
unforeseen  cause,  and  in  part  by  negligence  (Brehm  v.  Great  Wesiem 
R.  Co.,  34  Barb.,  256).     The  defendant  had  wrongfully  placed  a  dam 
across  a  stream  on  plaintiff's  land,  and  allowed  it  to  remain  there; 
being  swept  away  by  a  freshet,  the  rush  of  water  injured  plaintiff's 
property;  defendant  held  liable.     Dickinson  t\  Boyle,  17  Pick.,  78.    See 
also  notes  to  Sh.  &  Redf.  on  N'egligence,  sec.  39,  and  cases  cited  therein. 
In  Grand  Trunk  Rwy.  Co.  v.  Cumwings,  supra,  Chief  Justice  Waite 
said :     "If  the  negligence  of  the  company  contributed  to  it,  it  must  neces- 
sarily have  been  an  immediate  cause  of  the  accident,  and  it  is  no  defense 
that  another  was  likewise  guilty  of  wrong."     The  same  doctrine  is  fully 
discussed  in  Ridge  v.  R.  R.,  167  IN".  C,  510,  where  we  said:    *The 
inquiry  must,  therefore,  always  be  whether  there  was  any  intermediate 
cause  disconnected  from  the  primary  fault,  and  self-operating,  which 
produced  the  injury.     In  this  case  there  was  no  intermediate,  or  inter- 
vening, independent  and  efficient  cause,  which,  operating  alone,  was  suffi- 
cient of  itself  to  break  the  connection  between  defendant's  negligence 
and  the  injury,  and  the  primary  wrong  must  be  considered  as  reaching 
from  the  beginning  to  the  effect,  and,  therefore,  as  proximate  to  it," 


L_ 


J 


N.  C]  FALL  TERM,  1920.  665 

Newton  v.  Texas  Co. 

citing  Kellogg  v.  Railroad  Co.,  94  TJ.  S.,  469,  476 ;  Insurance  Co.  v.  Boon, 
95  TJ.  S.,  619;  Steele  v.  Grant,  166  K  C,  635;  Hardy  v.  Lumber  Co., 
160  N.  C,  at  pp.  124,  126;  Wade  v.  Contracting  Co.,  149  N.  C,  177. 
The  rule  has  heen  stated  by  us  as  follows :  ''Where  there  are  two  causes 
cooperating  to  produce  an  injury,  one  of  which  is  attributable  to  defend- 
ant's negligence,  the  latter  becomes  liable,  if  together  they  are  the 
proximate  cause  of  the  injury,  or  if  defendant's  negligence  is  such  proxi- 
mate cause."     Ridge  v.  R.  R.,  supra;  Steele  v.  Grant,  supra. 

Assignments  twelve,  thirteen,  fourteen,  and  fifteen,  relating  to  the 
ordinances,  cannot  be  sustained.  The  court  properly  construed  the  ordi- 
nances, and  the  instruction  attacked  in  the  fifteenth  assignment  was  more 
favorable  to  the  defendant  than  it  should  have  been,  as  the  violation  of 
a  statute,  or  an  ordinance,  is  negligence  per  se,  or  rather,  to  speak  more 
accurately,  it  is  itself  a  distinct  wrong  in  law,  and  all  that  is  needed  to 
make  it  an  actionable  wrong  is  the  essential  element  of  proximate  cause, 
for  "wrong  and  damage"  constitute  a  good  cause  of  action  if  there  be  a 
causal  connection  between  them.  That  the  violation  of  a  statute,  or 
ordinance  of  a  city  or  town,  is  negligence  per  se,  or  a  distinct  wrong  in 
law,  is  the  rule  established  by  the  more  recent  cases.  Leathers  v.  To- 
bacco Co.,  144  NT.  C,  330;  Starnes  v.  Mfg.  Co.,  147  K  C,  556; 
Ledbetier  v.  English,  166  N".  C,  130;  McNeill  v.  R.  R.,  167  K  C,  390; 
Ridge  v.  High  Point,  176  IN".  C,  424.  We  so  held  in  Stone  v.  Texas  Co., 
at  this  term. 

The  maxim  res  ipsa  loquitur  was  considered  in  Stone's  case,  supra, 
but  was  not  applied  strictly  by  the  judge  in  his  charge  to  the  jury.  The 
defendant  is  contending  in  these  cases  that,  while  it  had  employed  no 
watchman  to  guard  its  premises  (which  we  say  was  the  prudent  course 
to  have  adopted),  it  had  carried  on  its  business  for  many  years,  and  up 
to  the  time  of  the  explosion,  in  practically  the  same  way,  using  care  to 
prevent  the  escape  of  gasoline  and  kerosene,  and  no  accident  had  oc- 
curred. Does  not  this  very  contention  make  the  rule,  res  ipsa  loquitur 
apply  here?  If  care  had  ^heretofore  prevented  injury,  the  jury  might 
well  infer  that  the  continued  use  of  care  would  likewise  have  done  so, 
and  that  what  did  occur  was  due  to  its  absence.  But  with  a  plant 
equipped  with  proper  appliances  for  safety,  gasoline  should  not  have 
escaped,  with  the  use  of  ordinary  care,  as  it  could  get  out  of  its  container 
only  through  some  opening.  So  that  defendant  is  reduced  to  this 
dilemma,  either  it  did  not  have  proper  safety  appliances  to  prevent  the 
escape  of  gasoline,  or,  if  it  did  have  them,  they  were  not  kept  in  proper 
condition,  or  some  one  of  its  employees  negligently  (or  thoughtlessly, 
which  is  the  same  thing)  left  them  open.  If  the  spigots  were  closed,  the 
contents  of  the  drum,  or  tank,  or  whatever  else  was  used  for  storing  the 
gasoline,  could  not  get  out  unless  the  containers  themselves  were  defec- 
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tive,  which  the  defendant  will  be  slow  to  admit.  We  do  not  say  that 
these  are  the  true  or  necessary  inferences  from  the  evidence,  but  that  the 
jury  were  at  liberty  to  draw  them,  and  well  warranted  in  doing  so,  not 
alone,  perhaps,  from  the  accident  itself,  from  it  and  all  the  attend- 
ant circumstances.  We  do  not  perceive,  though,  how  the  defendant 
could  have  expected,  or  how  it  could  have  had  a  well-founded  hope  that 
the  jury  would  find  otherwise  than  they  did. 

The  license  would  not  protect  the  defendant  against  the  violation  of 
the  ordinance  itself,  treating  N'os.  12  and  13  as  one  enactment,  as  the 
board  issuing  it  was  not  clothed  with  authority  to  license  its  violation. 
The  defendant  did  not  construct  its  plant  as  provided  in  the  ordinance, 
and  it  committed  acts  expressly  prohibited  by  it.     Whether  its  acts  of 
omission  or  conunission  were  the  proximate  cause  of  the  injury  to  the 
plaintiff  was  a  question  for  the  jury,  which  has  been  decided  against  the 
defendant,  under  evidence  from  which  such  a  conclusion  could  ligiti- 
mately  be  deduced.     There  was  the  gasoline  (identified  by  the  witnesses 
by  its  peculiar  odor)  flowing  from  the  plant,  or  warehouse,  down  the 
street  to  and  under  the  railroad,  with  several  tracks  and  many  engines 
passing  and  repassing  directly  over  it,  and  one  train  passing  just  before 
the  explosion,  so  close  to  the  time  when  it  occurred  that  the  glass  was 
shattered  in  the  car  windows.     This  exposed  the  highly  volatile  vapors, 
which  were  generated  by  contact  with  the  air,  to  the  very  thing  needed 
for  the  terrific  explosion  which  followed.    It  was  not  necessary  that  any 
one  should  have  seen  sparks  from  the  engine  actually  fall  upon  this 
stream  of  gasoline,  as  we  have  so  often  held  in  the  cases  where  railroads 
have  been  held  liable  for  causing  fires  in  precisely  the  same  way.    Deppe 
V,  R,  R.,  152  N.  C,  79;  Simmons  v,  I/umber  Co,,  174  N.  C,  225,  and 
other  cases  cited  in  Stone  v.  Texas  Co,,  at  this  term.     We  said  in  the 
Simmons  case,  supra:    "The  cause  of  the  fire  is  not  required  to  be  shown 
by  direct  and  positive  proof,  or  by  the  testimony  of  an  eye-witness.    It 
may,  as  we  have  seen,  be  inferred  from  circumstances,  and  there  are 
many  facts  like  this  one  which  cannot  be  established  in  any  other  way. 
It  is  true  that  there  must  be  a  causal  connection  between  the  fire  and 
its  supposed  origin,  but  this  may  be  shown  by  reasonable  inference  from 
the  admitted,  known,  or  proven  facts."     But  a  case  more  directly  to  the 
point  is  Watson  v.  Ky,  &  Ind.  Bridge  &  Rwy,  Co.,  127  S.  W.,  146 :    "If 
the  presence  on  Madison  Street  in  the  city  of  Louisville  of  the  great 
volume  of  loose  gas,  that  arose  from  the  escaping  gasoline,  was  caused 
by  the  negligence  of  the  appellee,  bridge  and  railroad  company,  it  seems 
to  us  that  the  probable  consequence  of  its  coming  in  contact  with  fire 
and  causing  an  explosion  was  too  plain  a  proposition  to  admit  of  doubt. 
Indeed,  it  was  most  probable  that  some  one  would  strike  a  match  to 
light  a  cigar,  or  for  other  purposes,  in  the  midst  of  the  gas.    In  our 
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opinion,  therefore,  the  act  of  one  lighting  or  throwing  a  match  under 
snch  circumstances  cannot  be  considered  to  be  the  efficient  cause  of  the 
explosion.  It  did  not  of  itself  produce  the  explosion,  nor  could  it  have 
done  so  without  the  assistance  and  contribution  resulting  from  a  pri- 
mary negligence,  if  there  was  such  negligence  on  the  part  of  the  appellee, 
bridge  and  railroad  company,  in  furnishing  the  presence  of  the  gas  in 
the  street." 

The  most  reasonable  and  probable  solution  of  this  case  is  that  one  of 
the  defendant's  employees,  who  was  there  the  evening  before  the  explo- 
sion occurred,  carelessly  left  an  opening  in  one  of  the  tanks,  or  contain- 
ers, from  which  the  gasoline  flowed  from  its  warehouse  into  the  street. 
There  was  circumstantial  evidence  to  warrant  such  a  conclusion.  De- 
fendant had  possession,  control,  and  management  of  its  plant,  and  should 
have  superior  knowledge  as  to  its  condition  to  any  one  else.  It  has  not 
given  any  satisfactory  explanation  of  how  the  gasoline  got  into  the 
street,  and  the  plaintiff  was  left,  as  her  last  resort,  to  circumstantial 
evidence  for  the  purpose  of  showing  that  the  cause  of  it  was  attributable 
to  the  defendant.  In  numerous  cases  we  have  held  that  when  a  thing 
which  causes  injury  is  shown  to  be  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  as  in  the  ordinary  course  of  things  does  not 
happen,  if  those  who  have  the  management  use  the  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  a  want  of  care.  Defendant  replies  to 
this  that  the  thing  which  caused  the  injury  was  not  under  its  manage- 
ment, but  is  that  the  fact,  as  the  gasoline,  which  caused  the  explosion 
in  conjunction  with  the  fire,  regardless  of  the  source  from  which  the 
latter  came,  was  under  its  control  and  management,  and  it  would  have 
remained  harmless  if  it  had  been  properly  stored,  or  watched  and  con- 
trolled. The  defendant  cannot,  upon  the  evidence  in  the  case,  escape  the 
full  operation  of  this  principle.  Stewart  v.  Carpet  Co,,  138  N".  C,  66; 
Wamble  v.  Grocery  Co.,  135  N".  C,  474;  Fitzgerald  v,  R.  R,,  141  K  C, 
530 ;  Ross  v.  Cotton  Mills,  140  N".  C,  115,  and  especially  Dail  v.  Taylor, 
151  N.  C,  284,  and  Cashwell  v.  Bottling  Works,  174  N.  C,  324.  'It 
has  sometimes  been  held  not  sufficient  for  the  plaintiff  to  establish  a 
probability  of  the  defendant's  default,  but  this  is  going  too  far.  If  the 
facts  proved  render  it  probable  that  the  defendant  violated  its  duty, 
it  is  for  the  jury  to  decide  it  did  so  or  not.  To  hold  otherwise  would 
be  to  deny  the  value  of  circumstantial  evidence."  Shearman  &  Eedf .  on 
Negligence,  sec.  58;  Cashwell  v.  Bottling  Works,  supra.  'TDirect  evi- 
dence of  negligence  is  not  required,  but  the  same  may  be  inferred  from 
acts  and  attendant  circumstances;  and  if  the  facts  proved  establish  the 
more  reasonable  probability  that  the  defendant  has  been  guilty  of  action- 
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able  negligence,  the  ease  cannot  be  withdrawn  from  the  jury,  though  the 
possibility  of  accident  may  arise  on  the  evidence."  Fitzgerald  v,  R.  R,, 
supra. 

The  case  was  correctly  tried  under  the  guidance  of  the  able  and 
learned  judge  who  presided  at  the  hearing. 

No  error. 


J.  F.  GROVES  V.  COMMISSIONERS  OF  RUTHERFORD  COUNTY. 

(FUed  8  December,  1920.) 

1.  Elections— Majority — Tie— Taxation. 

It  requires  a  majority  of  the  qualified  voters  in  favor  of  an  election 
upon  the  question  of  adopting  a  special  tax  to  carry  it,  and  the  tax  cannot 
be  declared  as  carried  when  by  striking  from  the  registration  disqualified 
voters  the  result  is  a  tie. 

2.  Elections— -Voters— Animus  Revertendi — ^Registration. 

One  who  has  registered  for  an  election  upon  the  question  of  a  special 
tax,  Is  not  disqualified  to  vote  thereat  because  of  his  temporary  absence 
from  the  county  to  perform  a  contract  he  is  obliged  to  perform,  and  has 
not  talcen  his  household  goods,  or  changed  his  place  of  actual  residence, 
but  had  always  the  animus  revertendi, 

8.  Elections — Taxes     Tender — ^Voters— Soldiers — County    Commissioners 
—Exemptions. 

The  county  commissioners  are  without  authority  to  exempt  from  taxes 
one  abroad  In  the  service  of  his  country  as  a  soldier  in  the  army;  but 
when  he  has  sent  the  money  to  his  father,  who  told  the  sheriff  that  he 
had  the  money  in  the  bank,  and  was  informed  by  the  sherlflf  that  his  son 
had  been  exempted  by  Jhe  commissioners,  and  in  fact  the  father  had  the 
tax  money  and  otherwise  would  have  paid  it,  it  is  unnecessary  that  the 
actual  cash  should  have  been  tendered  in  order  for  the  vote  of  the  son  to 
have  been  taken,  and  it  Is  erroneous  for  the  election  oflflcers  to  have 
stricken  his  name  from  the  register. 

Civil  action,  tried  before  Webb,  -L,  at  October  Term,  1919,  of  Ruth- 
EKFOBD,  upon  these  issues: 

"1.  Was  Fred  Pendergrast  a  registered  qualified  voter,  with  a  right 
to  vote  in  the  special  school  election  held  on  the  'Edwards'  Special-tax 
District,  on  17  May,  1919?     Answer:  'No.' 

"2.  Was  W.  C.  Mitchum  a  qualified  registered  voter,  with  a  right  to 
vote  in  the  special  election  held  in  'Edwards'  Special  School-tax  District 
on  17  May,  1919  ?     Answer :  ':N'o.' 
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"3.  Was  J.  L.  Vickers  a  qualified  registered  voter,  with  a  right  to 
vote  in  the  special  school  election  held  in  the  'Edwards'  Special  School- 
tax  District  on  17  May,  1919  ?     Answer :  'No.'  " 

From  the  judgment  rendered  the  plaintiff  appealed. 

Solomon  Gallert  for  plaintiff, 
TF.  C.  McRorie  for  defendants. 

Bbown,  J.  This  was  an  action  instituted  by  plaintiff,  in  behalf  of 
himself  and  other  taxpayers  in  the  proposed  special-tax  school  district 
to  be  established  in  Gilkey  Township  of  Rutherford  County,  said  dis- 
trict being  known  as  the  "Edwards"  School  District,  numbered  14-3,  to 
enjoin  the  commissioners  of  Rutherford  County  from  declaring  an  elec- 
tion held  in  said  district  as  having  adopted  the  special  tax  voted  upon 
at  said  election,  and  to  enjoin  said  county  commissioners  from  levying 
said  tax. 

At  said  election  it  appears  that  there  were  23  voters  registered,  and 
that  on  election  day,  after  the  polls  were  opened,  the  name  of  W.  C. 
Mitchum,  who  had  registered,  was  stricken  from  the  registration  book 
by  the  judges  of  the  election  (page  21),  thus  leaving  22  names  on  the 
book.  It  appears  that  12  votes  were  cast  in  favor  of  the  special  tax, 
but  the  vote  of  Fred  Pendergrast,  which  was  admitted  to  be  illegal,  and 
80  found  by  the  jury,  which  was  cast  in  favor  of  said  tax,  should  be 
deducted  from  said  12  votes,  thus  leaving  only  11  legal  votes  having 
been  cast  in  favor  of  said  tax. 

Defendants  claim  that  the  vote  of  J.  L.  Vickers,  who  was  duly  regis- 
tered, should  not  be  counted  against  said  tax,  on  the  ground  that  he  had 
not  paid  his  poll  tax  for  the  year  1918  on  or  before  1  May,  1919,  and 
they  contend  that  this  vote  should  be  deducted  from  the  registered  names 
of  voters,  reducing  the  number  of  qualified  registered  voters,  as  defend- 
ants claim,  to  21.  Plaintiff  claims  that  Vickers'  vote  should  be  counted 
against  said  tax,  because  he  tendered  payment  of  his  poll  tax  in  ample 
time,  and  the  sheriff  refused  to  receive  it. 

Defendants  claim  that  the  name  of  W.  C.  Mitchum  was  properly 
erased  from  the  r^istration  book,  because  he  was  not  a  resident  of  the 
school  district  when  the  election  was  held.  Plaintiff  claims  that  the 
election  officers  unlawfully  and  wrongfully  erased  Mitchum's  name  from 
the  registration  book,  (1)  because  he  having  been  regularly  registered 
for  said  election,  the  election  officers  had  no  right  to  erase  his  name; 
(2)  because  Mitchum  was  a  resident  of  said  school  district,  and  a  legally 
qualified  voter  therein;  and  (3)  because  his  name  had  been  erased  with- 
out notice  to  him  and  without  his  knowledge,  approval,  or  consent,  after 
the  polls  had  been  opened,  and  while  the  election  was  being  held. 
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With  the  votes  of  Vickers  and  Mitchum  both  counted  as  against  the 
tax — neither  of  them  voted,  and  their  votes  would  necessarily  count 
against  the  tax — the  result  of  the  election  would  be  a  tie,  and  the  tax 
would  be  defeated,  a  majority  of  the  qualified  registered  voters  not 
having  voted  for  the  tax. 

1.  We  are  of  opinion,  upon  the  evidence,  if  it  is  believed,  that  the 
name  of  W.  C.  Mitchum  was  improperly  stricken  from  the  r^stration 
books.  There  was  evidence  tending  to  prove  that  Mitchum  had  not 
abandoned  his  home;  that  he  was  temporarily  absent  on  business;  that 
he  did  not  move  his  personal  property;  that  he  took  only  such  as  was 
necessary;  that  he  had  taken  a  logging  contract  which  would  keep  him 
absent  several  months. 

Mitchum  testified  as  follows :  *^When  I  moved  down  to  Bostic  it  was 
not  my  intention  to  give  up  my  residence  in  the  Edwards  School  District, 
not  naturally  for  my  temporary  job ;  I  rented  the  land  expecting  to  come 
back,  and  did  not  want  to  lay  out;  I  worked  on  the  logging  job  from 
November  up  until  March,  when  shut  down  and  contract  not  finished; 
when  they  were  talking  of  shutting  down,  I  went  to  Gilkey  Township 
and  went  to  the  fellow  I  rented  the  land  to  and  tried  to  buy  out  their 
grain  crop,  but  they  would  not  sell ;  after  the  sawmill  shut  down  I  had 
to  go  to  work  to  support  my  family,  but  I  made  an  effort  to  get  back 
home."  Mitchum  is  corroborated,  as  to  his  intention  of  leaving  only 
temporarily,  by  W.  H.  Small,  who  testified:  "I  had  a  conversation 
with  him  (Mitchum)  about  the  time  he  moved  to  Bostic;  I  tried  to  buy 
his  land  and  mules;  he  said  he  did  not  care  to  sell,  and  I  asked  to  buy 
his  corn  and  household  and  kitchen  furniture,  and  he  said  *N"o' ;  that  he 
was  going  to  move  a  batching  outfit;  that  he  did  not  expect  to  be  down 
there  long,  that  it  was  not  permanent." 

If  the  evidence  is  believed  to  be  true,  it  indicates  conclusively  that 
Mitchum  did  not  intend  to  change  his  residence  when  he  went  to  Bostic. 
He  went  to  Bostic,  animum  revertendi.  He  was  there  temporarily  to 
carry  out  a  logging  contract.  He  was  a  mere  sojourner  at  Bostic,  with- 
out the  intention  of  making  it  a  permanent  home.  He  could  not  vote 
at  Bostic  for  that  reason.  15  Cyc,  291.  Domicile  is  the  place  where  a 
person  lives  or  has  his  home,  and  to  which,  when  absent,  he  has  the 
intention  of  returning.  Hannon  v.  Grizzard,  89  N.  C,  120;  Boyer  v. 
Teague,  106  N".  C,  576 ;  Norris  v.  Gilmer,  129  U.  S.,  315 ;  Reynolds  v. 
Cotton  Mills,  177  N.  C,  412. 

We  are  of  opinion  that  the  court  should  have  instructed  the  jury  as 
requested  by  the  plaintiff. 

"1.  That  if  the  jury  find  from  the  evidence,  by  the  greater  weight 
thereof,  that  the  witness  W.  C.  Mitchum  left  the  Edwards  School  Dis- 
trict for  the  specific  purpose  of  carrying  out  a  logging  contract  with  the 
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defendant,  G.  E.  Morgan,  and  that  at  the  time  he  left  said  school  district 
he  had  the  intentioli  of  returning  to  said  Edwards  School  District  after 
he  had  accomplished  and  completed  said  logging  contract,  then  the  court 
charges  you  that  the  said  W.  C.  Mitchum  did  not  lose  his  residence  in 
the  Edwards  School  District,  and  having  paid  his  poll  tax  for  the  year 
1918,  on  or  hefore  1  May,  1919,  he  would  be  a  registered  qualified  voter 
in  said  district,  and  you  should  answer  the  second  issue  *Yes.' " 

The  court  directed  the  jury  to  answer  the  third  isiue  "No,"  holding 
that  J.  L.  Vickers  was  not  a  qualified  registered  voter.  Upon  this  issue 
his  Honor  charged  the  jury  as  follows : 

**The  court  charges  you  that  if  you  believe  all  the  evidence  in  this 
case  you  will  answer  the  last  issue  'No.'  The  evidence  seems  to  be  that 
Vickers  was  a  soldier  in  the  war;  that  he  had  registered,  and  the  ques- 
tion of  paying  poll  tax  arose.  That  the  county  commissioners  and 
everybody  had  kind  feelings  for  every  boy  in  service,  and  it  was  discussed 
by  a  great  many  of  the  commissioners,  and  some  of  them  made  an  order 
that  the  boys  should  be  exempt  from  poll  tax.  Of  course  they  had  no 
legal  right  to  make  such  an  order.  Mr.  Vickers,  the  father  of  the  boy, 
came  to  town  for  the  purpose  of  paying  the  tax,  and  the  court  understood 
him  to  say  he  went  to  the  sheriff,  and  the  sheriff  went  into  the  office 
and  looked  at  the  book  and  told  Mr.  Vickers  that  the  county  commis- 
sioners had  exempted  his  boy  from  paying  poll  tax;  and  Mr.  Vickers 
told  the  sheriff  he  had  come  to  pay  it  and  wanted  to  pay  it,  and  had 
come  for  the  purpose  of  paying  it,  and  stated  he  had  money  in  the  bank 
that  his  son  had  sent  him  to  pay  it,  and  that  he  was  ready  and  willing 
to  pay  it,  and  the  sheriff  told  him  the  county  commissioners  had  ex- 
empted his  son.  The  court  is  of  the  opinion  that  that  was  not  a  l^al 
tender,  so  if  you  believe  all  of  the  evidence  you  will  answer  the  third 
issue  *No,'  that  he  was  not  a  qualified  voter  because  he  had  not  paid  his 
poll  tax  prior  to  1  May,  1919." 

In  our  opinion,  according  to  the  evidence,  there  is  a  legal  tender  of 
the  poll  tax,  and  the  sheriff  was  in  error  to  have  refused  it.  The  father 
had  the  right  to  tender  the  poll  tax  for  his  son,  who  was  a  registered 
voter,  but  absent  in  the  service  of  the  Government.  The  father  testified 
that  he  had  the  money  to  pay  the  taxes  ready;  that  he  had  put  in  the 
money  in  the  bank  that  day;  that  his  boy  had  sent  it  to  him,  and  that 
he  was  ready  and  prepared  to  pay  it.  The  sheriff  having  refused  to 
receive  it,  the  father  was  not  required  to  go  through  the  ceremony  of 
taking  out  the  money  and  presenting  it  to  the  sheriff.  There  is  eminent 
authority  for  the  position  that  the  absent  soldier  was  exempted  from 
the  payment  of  poll  tax  in  the  opinion  of  the  Attorney-General,  Judge 
Manning,  formerly  a  distinguished  member  of  this  Court,  in  an  opinion 
of  13  April,  1920,  in  which  he  says:    "This  office  has  ruled  with  refer- 
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ence  to  soldiers  who  were  in  France  or  Germany,  or  in  service  in  the 
various  camps  throughout  the  country  at  the  time  for  listing  poll  tax 
in  1919,  that  they  may  vote  without  paying  the  poll  tax  for  1919.  These 
soldiers,  either  by  their  sense  of  obligation  to  their  native  country,  or 
by  compulsion  of  the  Federal  Government,  were,  in  their  service  to  that 
country,  placed  in  such  a  position  that  they  could  neither  list  nor  pay 
these  taxes.  It  would,  it  seems  to  us,  be  manifestly  inequitable  and 
unjust  to  deprive  them  of  their  right  to  vote  under  such  circumstances." 

We  are  indebted  greatly  to  the  learned  and  able  brief  of  Mr.  Gallert 
in  the  preparation  of  this  opinion. 

New  trial. 


J.  D.  BRASWELL,  SHERirr,  v.  COMMISSIONERS  OF  AVERY  COUNTY. 

(Filed  8  December,  1920.) 

Spirituous  lilquors— Statutes— Amendments— Statutory  Rewards— Averj 
County. 

From  the  title  and  otherwise,  ch.  188,  Public-Local  Laws  of  1919,  relat- 
ing to  Avery  County,  and  giving  certain  oflacers  of  the  county  specified 
rewards  for  the  conviction  of  or  furnishing  evidence  against  those  unlaw- 
fully manufacturing  spirituous  liquors.  Is  construed  as  an  amendment  to 
ch.  807,  Laws  of  1909,  upon  the  same  subject-matter,  and  to  further 
encourage  the  enforcement  of  the  law;  and  the  rewards  offered  In  the 
later  act  are  In  addition  to  those  offered  In  the  former  one. 

Civil  action,  tried  before  Harding,  J.,  at  April  Term,  1920,  of 
Avery,  upon  an  agreed  statement  of  facts.  His  Honor  rendered  judg- 
ment in  favor  of  the  plaintiff,  from  which  defendant  appealed. 

/.  W,  Ragland  for  plaintiff, 
Benbow  &  Cdviness  for  defendant. 

Brown,  J.  This  is  an  action  brought  by  the  sheriff  of  Avery  County 
against  the  board  of  commissioners  to  recover  $20  each  for  the  capture 
and  destruction  of  illicit  distilleries  in  Avery  County,  under  the  provi- 
sions of  ch.  807,  Laws  1909. 

It  is  admitted  that  under  the  provisions  of  the  act  of  1909,  the  shieriff 
is  entitled  to  recover.  It  is  claimed,  however,  that  this  act  is  repealed 
by  ch.  188,  Public-Local  Laws  1919.  The  latter  act  is  entitled  "An  act 
to  amend  the  prohibition  law,  and  provide  for  the  better  enforcement 
of  the  same  in  Avery  County."  It  provides  in  section  2:  "That  for 
every  conviction  of  any  person  for  manufacturing  spirituous  liquors,  the 
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officer  who  furnishes  the  evidence  shall  be  entitled  to  fifty  dollars  ($50), 
to  be  taxed  against  the  party  convicted,  and  the  said  officer  shall  also  be 
entitled  to  the  still  run  by  the  party  so  convicted,  after  the  same  has 
been  cut  up  by  or  in  the  presence  of  the  board  of  county  commissioners." 

Section  3  provides:  "That  for  every  person  convicted  of  selling  or 
transporting  or  having  spirituous  liquors  in  his  possession  for  sale,  the 
officer  who  furnishes  the  evidence  to  convict  such  person  shall  be  entitled 
to  twenty-five  dollars  ($25),  to  be  taxed  against  the  party  convicted." 

We  are  of  opinion  that  the  act  of  1919  is  an  amendment  to  the  prohi- 
bition law  of  Avery  County,  and  not  a  repeal  of  the  statute  of  1909. 
The  title  of  the  act  shows  that  it  was  simply  to  provide  for  the  better 
enforcement  of  the  local  prohibition  law  in  Avery  County  by  giving  the 
sheriff  additional  compensation  when  through  his  efforts  those  engaged 
in  the  illicit  traffic  are  convicted.  We  cannot  find  anything  in  it  which 
deprives  the  sheriff  of  the  reward  for  capturing  and  destroying  stills. 

Affirmed. 


WILL  HENSLEY  v.  WESTERN  NORTH  CAROLINA  LUMBER  COMPANY. 

(Filed  8  December,  1920.) 

Employer  and  Employee— Master  and  Servant— Negligence— Safe  Place  to 
Work — Tools  and  Appliances — Order  of  Vice  Principal — ^Inspection. 

EMdence  that  defendant  sent  logs  down  the  mountain  side  in  a  "chute" 
to  its  sawmill,  and  at  a  depression  requiring  the  logs  to  be  handled  in 
order  to  get  them  to  the  next  incline,  the  vice  principal  ordered  the  plain- 
tiff, an  inexperienced  17-year-old  lad,  to  assist  in  moving  the  logs  with  a 
pevie,  while  an  unruly  horse  drew  them  forward  by  a  chain  attached  to 
the  end  of  the  log  with  a  swamp  hoolc;  and  that  the  use  of  this  horse 
had  theretofore  been  found  dangerous  for  such  purpose,  and  that  the 
chain  was  too  small,  and  broke,  inflicting  injury  upon  the  plaintiff  as  the 
unruly  horse  surged  along  the  toe-path :  Held,  the  defense  was  imtenable 
which  limited  the  question  of  actionable  negligence  to  the  question  of  the 
chain  being  a  simple  tool,  and  as  to  whether  the  defect  and  danger  arising 
from  its  use  should  have  been  better  known  to  the  plaintiff,  and  that 
defendant  should  have  been  notified  thereof;  as  this  disregarded  the 
different  elements  of  negligence  arising  under  the  other  evidence  in  the 
case.  As  to  whether  it  was  defendant's  duty  to  have  inspected  the  chain, 
Quaere  f 

Appeal  by  defendant  from  Harding,  J.,  at  August  Term,  1920,  of 
Yancey. 

Plaintiff  sued  to  recover  damages  for  a  personal  injury,  alleged  to 
have  been  caused  by  negligence  of  the  defendant,  who  was  engaged  in 
operating  a  band  sawmill,  in  the  manner  described  by  the  witnesses. 


674  USr  THE  SUPREME  COURT.  [180 

Hbnsley  17.  Lumber  Co. 

Plaintiff  contended  that  the  evidence  tended  to  show  the  following 
facts : 

The  plaintiff,  at  the  time  of  his  injury,  was  employed  by  the  defend- 
ant, and  directed  by  his  foreman  to  aid  in  rolling  logs  into  a  "chute"  or 
slide  built  of  split  logs,  which  was  used  to  convey  the  logs  from  the  moun- 
tain slopes  to  defendant's  band  mill,  which  was  constructed  at  the  foot 
of  the  mountain.     The  "chute"  was  built  to  fit  the  grade  of  the  ground, 
so  there  were,  at  various  places,  depressions  where  the  logs  would  stop 
in  the  "chute."     At  what  is  known  as  landing  No.  1  there  is  such  a 
depression  that  the  logs  stop,  and  have  to  be  removed  by  horse  power  or 
by  tackle.     The  plaintiff,  a  boy  of  17  years,  was  directed  to  leave  the 
place  where  he  was  at  work  by  his  foreman,  and  help  Riddle,  the  driver, 
in  moving  the  logs  from  the  depression  above  described.     Riddle  drove 
the  horse,  and  young  Hensley  was  required  to  take  a  pevie  and  help  start 
the  log,  while  the  horse  surged  against  the  chain,  which  was  attached  to  a 
swamp  hook,  at  the  end  of  the  log,  where  th6  plaintiff  was  required  to 
work.     The  horse  was  a  large,  strong  horse.     A  toe-path  was  built  at 
this  place,  made  of  small  logs,  so  as  to  give  the  horse  a  better  hold,  the 
surface  of  the  toe-path  being  very  rough.     The  horse  was  wild  and 
unruly,  and  did  not  pull  true.     He  was  so  unruly  that  he  would  jump 
across  the  slide  from  the  toe-path  and  would  make  unexpected  surges 
against  the  chain,  and  had  to  be  worked  with  double  lines.     One  em- 
ployee, who  previously  drove  the  horse  at  the  point  where  plaintiff  was 
injured,  quit  the  work  rather  than  undergo  the  danger  of  driving  him, 
and  he  notified  Jack  Henderson,  secretary  of  defendant  company,  that 
the  horse  was  dangerous.     The  plaintiff  was  young,  and  a  green  hand, 
had  not  done  that  kind  of  work  before,  and  was  not  warned  of  the 
dangers  incident  thereto.     The  chain  furnished  by  defendant  at  this 
point,  for  the  purpose  of  jerking  or  *T)ucking"  the  logs  from  the  depres- 
sion to  a  point  where  they  would  run  by  ^avity,  was  a  small  chain,  and 
was  too  small  and  weak  for  the  work  required.     It  had  been  made  for  a 
tackle  block  chain,  so  made  with  small  links  that  it  would  go  through 
the  rings  of  the  tackle  blocks.     It  was  also  an  old  chain ;  had  been  used 
in  a  tackle  block,  and  was  badly  worn,  both  on  the  outside  of  the  links, 
where  it  was  readily  visible,  and  also  inside,  where  it  could  be  detected. 
It  bore  evidence  of  having  been  previously  broken,  and  the  ring  or  link 
welded  and  repaired.     The  plaintiff  had  never  examined  the  chain  at 
all,  and  had  never  helped  in  this  kind  of  work  before.     While  plaintiff 
was  undertaking  to  aid  in  starting  the  log,  by  prizing  at  the  end  with 
a  pevie,  at  the  point  where  the  chain  went  through  a  ring  at  the  swamp 
hook,  the  driver  undertook  to  drive  the  wild  and  unruly  horse  over  the 
corduroid  log  toe-path,  the  horse  backed  over  the  singletree  and  made 
a  violent  and  wild  surge  against  the  chain,  which  broke,  and  the  large 
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horse  was  thrown  forward  with  great  force  at  one  end  of  the  broken 
chain,  and  the  other  end  of  the  broken  chain  was  thrown  backward  with 
equal  force,  where  plaintiff  was  at  work  with  the  pevie,  and  hit  plaintiff 
in  the  head,  crushing  his  skull  and  so  injuring  him  that  a  large  portion 
of  his  brain  had  to  be  removed. 
Defendant  contended  that  the  evidence  disclosed  the  following  facts : 
That  at  the  time  of  the  injury  complained  of,  it  was  operating  a  band 
sawmill,  and  the  method  adopted  for  bringing  logs  from  the  woods  to 
the  mill  was  to  place  them  upon  a  slide  made  of  logs  from  eighteen  to 
twenty-four  inches  in  diameter,  about  one-third  of  the  log  being  sawed 
off  from  one  side,  and  the  logs  so  placed  that  these  sawed  surfaces  were 
facing  each  other,  thus  making  a  hollow  chute,  and  when  these  sawed 
logs  were  placed  end  to  end  it  made  a  trough.  Logs  were  rolled  into 
this  trough,  or  chute,  and  when  the  chute  was  not  of  sufficient  grade 
for  the  logs  to  slide  of  their  own  momentum  in  the  chute,  after  it  had 
been  oiled  by  pouring  oil  on  the  sawed  surface  of  the  logs,  a  horse  was 
hitched  to  the  log  by  means  of  a  chain  attached  to  a  hook,  and  the  hook 
placed  in  the  rear  end  of  the  rear  log,  so  that  the  horse  would  pull  against 
the  chain  while  walking  beside  the  log  to  which  the  chain  was  attached, 
and  beside  the  chute.  When  the  logs  would  reach  a  point  in  the  chute 
that  they  would  slide  by  themselves,  the  "swamp  hook"  would  drop  out 
from  the  rear  end  of  the  log  and  the  logs  would  go  on  down  the  chute 
of  their  own  momentum.  The  plaintiff  was  injured  while  agitating  one 
of  the  logs  at  the  rear  end,  with  a  cant  hook,  and  tbe  horse  pulling  upon 
the  chain  hitched  to  the  said  log;  the  chain  being  doubled,  running 
through  an  open  link  to  the  "swamp  hook."  The  chain  broke,  one  end 
of  it  flew  around  and  hit  the  plaintiff  above  the  ear  and  caused  the 
injury.  The  parties  differ  as  to  the  age  of  the  chain.  Defendant's 
evidence  tended  to  show  that  he  had  purchased,  and  then  had  in  use,  the 
chain  which  broke,  and  which  was  a  3-B,  5/16  inch,  steel-tested,  electri- 
cally welded  chain,  and,  according  to  all  the  evidence,  this  was  the  best 
chain  that  could  be  purchased  in  the  market.  This  chain  was  a  com- 
paratively new  chain,  and  arrived  at  the  defendant's  mill  on  28  March, 
1919,  and  the  injury  occurred  on  8  April,  1919,  so,  as  defendant  con- 
tends, the  chain  could  not  have  been  used  longer  than  from  28  March 
until  8  April,  1919. 

The  defendant  raised  but  one  question  on  this  appeal,  which  is  that 
the  tool  (or  chain)  was  a  simple  tool;  that  the  defendant  was  not  re- 
quired to  inspect  it;  that  if  it  became  defective  after  the  employees 
began  using  it,  they  would  know  this  first  of  all,  and  unless  the  defend- 
ant was  notified  of  the  defect  which  occurred  later,  it  would  not  be 
liable ;  that  there  is  no  evidence  showing  any  knowledge  of  any  defect  on 
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the  part  of  the  defendant.  The  defendant  abandons  all  exceptions  in  the 
record,  except  those  relating  to  the  chain,  contending  that  the  same  is  a 
simple  tool. 

Verdict  and  judgment  for  the  plaintiff,  and  defendant  appealed. 

A,  Hall  Johnston  and  Charles  Hutchins  for  plaintiff. 
Watson,  Hudgins,  Watson  &  Fonts  for  defendant. 

Walker,  J.,  after  stating  the  case:  There  was  testimony  which 
tended,  more  or  less,  to  support  the  two  opposite  contentions.  The 
defendant  abandons  all  exceptions  except  the  one  in  regard  to  the  chain, 
and  as  to  that  it  contends  that  it  was  a  small  tool,  requiring  no  special 
inspection  from  the  master,  and  being  so,  it  was  the  duty  of  the  plaintiff 
to  discover  any  defect  and  report  it  to  the  defendant,  for  he  was  in  a 
better  position  than  was  the  defendant  to  know  of  any  defect,  as  he 
handled  it  all  the  time  it  was  in  use.  But  this  contention  is  fully  met 
and  overcome  by  testimony  that  the  chain  was  too  small  for  that  kind 
of  work,  where  it  was  subjected  to  a  heavy  strain,  and  was  not  strong 
enough  to  withstand  it.  One  witness,  an  expert,  testified  that  the  chain 
was  too  small  for  that  kind  of  work.  He  said,  "I  do  not  think  that  this 
chain  was  sufficient  for  the  work  required  to  be  done,  it  was  a  tackle 
block  chain,  made  small  to  go  through  the  rings  of  a  tackle  block." 
There  was  also  other  evidence  tending  to  show  that  defendant  had  not 
furnished  a  safe  place  for  plaintiff  to  work,  or  a  safe  way  for  doing  his 
work,  so  that  the  mere  breaking  of  the  chain,  and  the  lack  of  proper 
inspection  by  the  defendant,  were  not  the  only  evidences  of  negligence. 
We  do  not  mean  to  decide  that  it  was  not  the  defendant's  duty  to  inspect 
the  chain,  or  that  it  comes  within  the  class  of  small  tools.  It  is  not 
necessary  that  we  should  do  so. 

The  case  of  King  v,  R,  R.,  174  N.  C,  39,  seems  to  be  directly  in  point. 
It  cites  Wright  v.  Thompson,  171  N".  C,  88,  and  Rxygerson  v,  Honfz, 
174  N.  C,  27,  where  the  Court  held,  as  stated  in  the  syllabus  of  the  case, 
that  the  rule  relieving  an  employer  from  liability  for  a  personal  injury 
caused  by  a  defective  implement  of  an  ordinary  kind  to  be  used  in  an 
ordinary  way,  furnished  by  him  to  his  employee  for  the  work  required 
of  him,  has  no  application  when  he  knew,  or  should  have  known,  of 
the  defects  by  reasonable  inspection,  and  that  its  use  threatened  sub- 
stantial injury;  and  where  an  employer  furnished  an  inexperienced 
employee  a  defective  cant  hook,  under  his  protest,  to  unload  heavy  logs 
from  a  flat  car,  and  the  employee  was  injured  shortly  thereafter  by 
reason  of  the  breaking  of  the  implement  which  he  had  been  instructed 
to  use,  a  judgment  of  nonsuit  is  improperly  granted,  and  the  issue  of 
defendant's  actionable  negligence  is  for  the  determination  of  the  jury. 
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In  Rogerson  v.  Hontz,  supra,  known  as  the  "Cant  hook  case"  the  hook 
was  insufficient,  in  size  and  strength,  for  rolling  the  heavy  logs.  It  is 
well  settled  that  the  master  is  required  to  furnish  tools,  machinery,  and 
implements  suitable  for  the  work  to  be  done,  and  to  provide  a  reasonably 
safe  place  and  proper  rules  and  methods  for  doing  it. 

There  was  evidence  that  defendant  failed  to  perform  the  duty  he 
owed  to  the  plaintiff,  apart  from  that  in  respect  to  the  defect  in  one  of 
the  links,  which  was  specified  by  the  defendant's  counsel  as  insufficient 
to  charge  him  with  negUgence. 

N'o  error. 


W.  C.  RECTOR,  Administrator  of  L.  I.  JENNINGS,  v.  W.  W.  LYDA, 

Administrator  of  J.  MANLY  LYDA. 

(Filed  8  December,  1920.) 

Contracts — ^Debtor  and  Creditor — ^Mortgages-— Purchaser — ^Assumption  of 
Debt— Actions — ^Parties. 

Under  the  present  equitable  doctrine,  the  mortgagee  may  directly  sue 
the  grantee  of  the  mortgagor  owing  the  debt,  who  has  assumed  the  debt 
for  a  consideration,  without  joining  the  mortgagor  in  the  action,  or  first 
foreclosing  the  mortgage  and  applying  the  proceeds  of  the  sale  to  the  debt, 
upon  the  principle  that  one  for  whose  benefit  a  promise  has  been  made  to 
another  upon  a  consideration  may  maintain  an  action  upon  the  promise, 
though  not  a  party  or  privy  to  the  contract. 

Appeal  by  plaintiff  from  Long,  /.,  at  May  Term,  1920,  of  Henderson. 

On  24  March,  1915,  J.  Hudson  Williams  executed  his  note  and  mort- 
gage securing  the  sum  of  $2,000  to  L.  I.  Jennings,  and  afterwards  con- 
veyed the  land  described  in  the  mortgage  to  J.  Manly  Lyda,  the  latter 
agreeing  to  assume  and  pay,  as  part  of  the  consideration  of  the  deed  to 
him  by  Williams,  the  mortgage  debt  due  by  Williams  to  Jennings,  both 
Jennings  and  Lyda  having  since  died,  and  being  represented  in  this 
action  by  their  administrators. 

The  jury  having  by  their  verdict  found  that  the  defendant,  W.  W. 
Lyda,  administrator  of  J.  Manly  Lyda,  is  indebted  to  the  plaintiff, 
W.  C.  Rector,  administrator  of  L.  I.  Jennings,  upon  the  note,  in  the 
sum  of  $2,000,  the  principal  thereof,  with  interest,  judgment  was  entered 
for  that  amount,  but  the  court  directed  therein  that  no  execution  should 
issue  until  the  mortgage  should  be  foreclosed,  and  the  amount  of  the 
deficiency  ascertained  for  which  execution  should  issue.  Plaintiff  ex- 
cepted and  appealed. 
37—180 
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Staton  &  Rector  and  G,  H.  Vaientine  for  plaintiff. 
No  counsel  for  defendant. 

"Walkeb,  J.,  after  stating  the  case :     The  learned  judge  followed  the 
former  rule  in  equity,  but  later  decisions  in  this,  and  many  other  courts, 
have  held  that  the  plaintiff  mortgagee  is  entitled  to  judgment  and  execu- 
tion against  the  purchaser  from  the  mortgagor,  who  has  assumed  the 
payment  of  the  mortgage  debt,  without  any  such  condition.     The  au- 
thorities thus  state  the  old  and  the  new  rule.     The  doctrine  of  equity 
is  that  when  the  grantee  in  a  deed  assumes  the  payment  of  the  mortgage 
debt,  he  is  to  be  regarded  as  the  principal  debtor,  and  the  mortgagor 
occupies  the  position  of  a  surety;  and  the  mortgagee  is  permitted  to 
resort  to  the  grantee  to  recover  the  deficiency  after  applying  the  proceeds 
of  a  sale  of  the  mortgaged  premises,  and  this  by  the  equitable  rule  that 
the  creditor  is  entitled  to  the  benefit  of  all  the  collateral  securities  which 
his  debtor  has  obtained  to  reinforce  the  principal  obligation,  though  his 
right  is  strictly  an  equitable  one,  and  its  exercise  at  law  has  been  refused. 
But  the  broad  doctrine  has  since  been  laid  down,  that  one  for  whose 
benefit  a  promise  is  made  to  another  may  maintain  an  action  upon  the 
promise,  though  he  was  not  a  party  to  the  agreement  or  privy  to  the 
consideration  thereof;  and  it  was  then  held  in  unqualified  terms  that 
whoever  has  for  a  valuable  consideration  assumed  and  agreed  to  pay 
another's  debt  may  be  sued  directly  by  the  creditor,  and  that  a  mortgagee 
or  other  incumbrancer  may  maintain  a  personal  action  against  a  pur- 
chaser from  the  owner  of  the  equity  of  redemption  who  has  agreed  with 
his  grantor  to  assume  and  pay  off  the  incumbrance,  if  the  party  with 
whom  the  agreement  was  made  was  himself  personally  liable  upon  the 
mortgage  debt.     Sheldon  on  Subrogation  (2  ed.),  pp.  128-129,  sec.  85. 
We  have  in  recent  cases  held  that  where  a  contract  between  two  parties 
is  made  for  the  benefit  of  a  third,  the  latter  may  sue  thereon  and  recover 
although  not  strictly  a  privy  to  the  contract.     Mason  v.  WiUon,  84 
N.  C,  61;  Stanley  v.  Hendricks,  35  N".  C,  86;  Draughan  v.  Bunting, 
31  N".  C,  at  p.  13;  Threadgill  v.  McLendon,  76  N.  C,  24;  Voorhees  r. 
Porter,  134  N.  C,  591,  and  cases  in  Anno.  Ed.,  at  p.  606;  Morton  v. 
Water  Co.,  169  I^.  C,  468 ;  Withers  v.  Poe,  167  K  C,  372 ;  Gorrell  v. 
Water  Co.,  124  K  C,  328;  Crumpler  v.  Hines,  174  N".  C,  285;  Oastonia 
V.  Engineering  Co.,  131  'N.  C,  363;  Baher  v.  Hanie,  163  N.  C,  588. 

It  was  said  by  Judge  Pearson,  in  Threadgill  v.  McLendon,  supra,  that 
"the  promise  is  binding  and  inures  directly  to  the  benefit  of  the  creditor, 
because  the  promisor  has  received  the  consideration,  and  in  justice  should 
be  made  to  perform  his  undertaking,"  and  the  same  judge  restates  the 
same  principle  in  Draughan  v.  Bunting,  supra,  where  one  bought  prop- 
erty,  and   as   part   of   the  consideration   for   the  purchase,   expressly 
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promised  to  pay  a  debt  of  the  seller,  which  is  our  case,  and  Voorhees  v. 
Porter,  supra,  is  also  like  it.  In  Lacy  v.  Webb,  130  N.  C,  646,  it  was 
said :  "If  the  State  had  been  nothing  more  than  the  beneficiary  of  the 
bonds  it  could  maintain  this  action,  and  *it  is  not  the  case  either  of  subro- 
gation or  substitution.'  The  party,  in  other  words,  for  whose  benefit  the 
contract  is  made,  is  the  real  party  in  interest  under  the  Code,  and  sues 
in  his  own  right  and  not  in  another's  right,  to  which  he  is  subrogated 
by  any  principle  of  equity,  and  especially  is  this  true  when  the  money 
due  under  the  contract  is  made  payable  directly  to  him."  The  doctrine 
stated  in  Mason  v.  Wilson,  supra,  is  that  if  a  person,  for  a  consideration 
received  by  him  from  the  debtor,  promises  to  pay  the  latter's  antecedent 
debt,  the  creditor  for  whose  benefit  the  promise  was  made  may  recover 
directly  from  the  promisor  the  amount  he  had  undertaken  to  pay. 
"Although,"  says  the  Court  in  that  case,  "the  promise  is  in  words  to  pay 
the  debt  of  another,  and  the  performance  of  it  discharges  that  debt,  still 
the  consideration  was  not  for  the  benefit  or  ease  of  the  original  debtor, 
but  for  a  purpose  entirely  collateral,  so  as  to  create  an  original  and  dis- 
tinct cause  of  action,"  and  it  is  added  to  this  passage,  in  Voorhees  v. 
Porter,  supra,  at  margin  p.  604,  that  "it  is  immaterial,  as  is  further  said 
by  the  Court,  whether  the  liability  of  the  original  debtor  is  continued 
or  not,  the  promise  being  an  independent  and  original  one,  founded  upon 
a  new  consideration,  and  binding  upon  the  promisor."  It  is  also  said 
in  Mason  v,  Wilson,  ^upra,, that  a  direct  action  will  lie  against  the 
promissor,  "when  the  promise  to  pay  the  debt  of  another  arises  out  of 
some  new  and  original  consideration  of  benefit,  or  harm,  moving  between 
the  principal  contracting  parties."  This  question  is  fully  considered  in 
Voorhees  v.  Porter,  supra.  The  case  of  Woodcock  v,  Bostic,  118  N.  C, 
822,  which  asserted  the  equitable  remedy  as  being  the  only  one,  has  since 
been  distinguished  by  the  present  Chief  Justice,  in  Gastonia  v.  Engineer- 
ing Co.,  131  N.  C,  at  margin  p.  369,  along  with  Morehead  v.  Wriston, 
73  N.  C,  398,  and  Peacock  v.  Williams,  98  N.  C,  324,  and  upon  the 
ground  that  it  did  not  appear  in  those  cases  that  the  third  party  had  a 
right  to  any  benefit  under  the  contract,  and,  therefore,  as  to  him  it  was 
res  inter  alios  acta. 

The  modern  or  present  principle  is  thus  stated  by  an  able  text-writer  : 
The  doctrine  now  generally  accepted  gives  him  (the  mortgagee)  the 
option  either  to  proceed  directly  against  the  purchaser  on  the  covenant 
or  to  enforce  the  latter's  liability  in  a  suit  for  foreclosure,  and  if  he 
chooses  the  former  he  may  sue  the  purchaser  in  an  action  at  law,  without 
the  concurrence  of  the  mortgagor;  and  the  same  right  accrues  to  the 
assignee  of  the  mortgage  or  to  any  one  standing  in  the  place  of  the 
mortgagee.  27  Cyc,  p.  1351.  It  follows  that  J.  Manly  Lyda,  having 
assumed  the  obligation,  and  having  promised  to  pay  the  debt  directly  to 
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L.  I.  Jennings,  the  creditor  and  mortgagee,  an  action  will  lie  by  Jen- 
nings' administrator  against  Lyda's  administrator,  to  recover  it,  before 
there  is  any  foreclosure  of  the  mortgage. 

We  do  not  see,  in  this  case,  how  the  assignee  of  Lyda  can  be  prejudiced, 
for  if  the  administrator  pays  the  mortgage  debt,  it  relieves  the  land, 
which  is  the  same  described  in  both  the  deed  and  the  mortgage. 

Plaintiff  is  entitled  to  an  unconditional  judgment,  which  may  be 
enforced  against  the  administrator  of  Lyda  as  the  law  directs. 

The  judgment  will  be  accordingly  modified. 

Modified  and  affirmed. 


BANK  OF  DAVIE  v.  J.  H.  SPRINKLE  and  O.  G.  BAILEY. 

(Filed  15  December,  1920.) 

1.  Principal   and    Surety — Judgments — ^Payment — ^Assignment — ^Trusts— 

Trustees — Liens. 

A  surety  defendant  in  a  judgment  with  the  principal  according  to  prin- 
ciples heretofore  obtaining  in  North  Carolina,  without  the  aid  of  statute, 
in  order  to  preserve  the  Judgment  lien  and  enforce  it  for  his  reimburse- 
ment, is  required  on  payment  to  have  it  assigned  to  some  third  person  for 
his  benefit,  and,  in  case  of  collateral  security,  he  is  in  such  instances  also 
entitled  to  the  full  equitable  doctrine  of  subrogation;  but  if  he  pays  the 
judgment  debt  on  which  he  is  himself  bound,  without  having  it  assigned,  as 
indicated,  he  then  becomes  the  simple  contract  creditor  of  his  principal. 

2.  Same— Statutes. 

The  Laws  of  1919,  ch.  194,  gives  the  right  of  a  surety  against  whom, 
with  the  principal  debtor,  a  judgment  has  been  obtained,  the  right,  upon 
paying  the  judgment,  to  demand  of  the  judgment  creditor  that  the  judg- 
ment be  transferred  to  a  trustee  for  his  benefit,  providing  that  the  lien 
shall  be  kept  alive  for  his  benefit,  and  that  the  judgment  debtor  so  refus- 
ing shall  not  thereafter  be  entitled  to  execution. 

8.  Same— Status  Quo. 

Under  a  proper  interpretation  of  the  relevant  parts  of  ch.  194,  Laws 
of  1919,  it  is  Held,  that  the  refusal  of  the  judgment  creditor  to  transfer 
the  judgment  to  some  third  person  to  preserve  the  lien  thereof  for  the 
benefit  of  surety,  tendering  payment  of  the  same,  means  from  his  final  re- 
fusal to  do  so,  and  not  when  the  status  of  the  parties  remain  the  same,  and 
the  judgment  creditor  subsequently  offers  to,  and  stands  willing  to,  assign 
the  judgment,  as  the  statute  requires. 

4.  Constitutional  Law — Statutes — Judgments. 

Where  a  statute  is  susceptible  of  more  than  one  construction,  that  which 
will  reconcile  it  to  the  organic  law  will  be  adopted ;  and,  Semhle,  in  this 
case  a  different  construction  put  upon  ch.  194,  Laws  of  1919,  than  that  the 
judgment  creditor  will  not  lose  the  right  to  execution  thereunder,  if  after 
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refusing  to  make  the  assignment  of  the  judgment  he  is  afterwards  willing 
to  comply,  and  offers  to  do  so  when  the  status  of  the  parties  remain 
unchanged,  is  contrary  to  the  construction  guaranteeing  protection  to  the 
rights  of  existing  judgment  creditors. 

5.  Same— Remedy — ^Adequate  Relief— Statutes. 

WhUe  a  judgment  is  a  feature  of  the  remdy  sought  in  an  action,  and 
is  to  some  extent  subject  to  legislative  regulation,  the  rights  accruing 
thereunder  cannot  be  entirely  withdrawn  or  so  impaired  or  interfered 
with  as  to  leave  the  owner  without  adequate  relief,  as  in  this  case,  to 
destroy  the  issuing  of  an  execution  before  the  status  of  the  parties  is 
changed,  or  their  rights  changed  or  lost.     Ch.  194,  Laws  of  1919. 

Motion  to  recall  an  execution  issuing  from  the  Superior  Court  of 
Davie,  heard  on  appeal  from  the  clerk  of  said  county  before  Shaw,  J,, 
holding  the  courts  of  the  Fifteenth  District,  and  by  consent  of  parties, 
at  Statesville,  IST.  C,  on  31  March,  1920. 

From  the  affidavits  and  admissions  in  the  cause,  it  appeared  that  at 
August  Term,  1919,  of  said  court,  plaintiff  bank  recovered  judgment 
against  defendants  for  the  sum  of  $4,000,  and  interest,  subject  to  two 
small  credits:  (1)  On  a  note  or  bond  in  which  J.  H.  Sprinkle  was  prin- 
cipal and  C.  G.  Bailey  surety.  That  in  September,  1919,  the  surety, 
C.  G.  Bailey,  through  his  attorney,  A.  T.  Grant,  Jr.,  tendered  to  the 
president  and  cashier  of  said  bank  the  full  amount  due  the  principal, 
and  interest  on  said  judgment,  and  demanded  that  the  plaintiff  bank, 
through  its  proper  officers,  assign  said  judgment  to  B.  E.  Bailey  as 
trustee  for  the  use  and  benefit  of  said  surety.  That  the  bank  officials 
at  that  time  declined  so  to  assign  said  judgment,  insisting  that  on  said 
payment  satisfaction  of  the  judgment  be  entered.  That  in  making  said 
^nder  nothing  was  said  about  the  existence  of  a  recent  act  of  the  Legisla- 
ture of  1919,  chapter  194,  bearing  on  the  question  and  requiring  such  a 
transfer,  and  plaintiff  bank  officers  were  not  aware  of  such  statute,  the 
acts  of  the  General  Assembly  not  having  been  generally  circulated  in 
the  county  at  the  time  of  the  transaction.  That  the  refusal  to  transfer 
was  made  for  the  reason  that  the  bank  did  not  desire  to  be  involved  in 
litigation  that  was  probable  between  the  principal  and  surety,  but  shortly 
thereafter,  and  before  learning  of  the  statute,  and  again  at  the  hearing 
before  the  clerk,  the  bank,  through  its  proper  officials,  offered  to  make 
the  transfer  as  requested.  And  this  offer  was  made  before  any  change 
in  the  conditions  or  status  of  the  parties  which  affected  the  lien  of  said 
judgment  or  in  any  way  impaired  its  value  as  a  security.  That  defend- 
ant Sprinkle,  after  the  first  refusal,  having  declined  to  pay  or  tender 
further,  plaintiff  caused  the  execution  in  question  to  issue  on  said  judg- 
ment, whereupon  said  defendant  instituted  the  present  proceedings  to 
obtain  its  recall. 
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The  court  reversed  the  action  of  the  clerk  recalling  said  execution,  and 
entered  judgment  that  plaintiff  is  entitled  to  process  collecting  amount 
of  the  judgment  as  provided  by  law.  Defendant  Sprinkle  excepted  and 
appealed. 

E.  L.  Oaither  and  Holton  &  Holton  for  plaintiff. 

Manly,  Hendren  &  Womhle  and  A,  T.  Or  ant,  Jr.,  for  defendant, 

Hoke,  J.  The  decisions  of  this  State  are  to  the  effect  that  a  surety 
defendant  in  a  judgment  with  the  principal,  in  order  to  preserve  the 
liens  and  enforce  the  same  for  his  reimbursement,  on  payment  of  the 
judgment  must  have  it  assigned  to  some  third  person  for  his  benefit. 
As  to  collateral  paper  held  by  the  creditor,  the  surety,  on  payment  of  the 
principal  debt,  is  ordinarily  entitled  to  the  full  equitable  doctrine  of 
subrogation,  but  if  he  pays  the  principal  debt  on  which  he  is  himself 
boimd,  whether  by  judgment  bond  or  other,  without  the  assignment  as 
suggested,  the  original  obligation  is  extinguished  and  he  becomes  the 
simple  contract  creditor  of  the  principal.  In  many  of  the  States  it  is 
held  otherwise,  the  surety,  on  payment,  becoming  entitled  to  the  full 
right  of  subrogation,  arising  to  him  by  the  mere  act  of  payment.  In 
others  it  has  been  so  provided  by  statute.  In  this  State,  however,  the 
only  statute  of  the  kind  heretofore  existent  is  one  providing  that  "when 
a  surety  or  his  representative  pays  the  debt  of  his  deceased  principal, 
the  claim  thus  occurring  shall  have  the  same  priority  in  the  administra- 
tion of  the  assets  of  the  principal  as  had  the  debt  before  its  payment," 
and  with  this  exception  our  cases  on  the  subject  hold,  as  stated,  that  a 
surety  who  pays  the  principal  debt  on  which  he  is  himself  bound  without 
procuring  an  assignment  to  a  trustee  for  his  benefit,  thereby  satisfies 
the  original  obligation,  and  can  sue  only  as  a  creditor  by  simple  contract. 
Liverman  v.  Cahoon,  166  K  C,  187;  Tripp  v.  Harris,  154  K  C,  296; 
Liles  V,  Rogers,  113  N".  C,  200;  Banner  v,  Douglass,  57  N,  C,  265. 

This  being  the  position  as  it  prevailed  with  us,  the  Legislature  of 
1919,  desiring  to  give  to  sureties,  and  others  secondarily  or  only  in  part 
liable  on  a  judgment  debt,  a  fuller  benefit  of  the  wholesome  doctrine  of 
subrogation,  enacted  a  statute  on  the  subject.  Laws  of  1919,  ch.  194,  in 
which  it  was  provided  in  effect  that  where  persons  are  jointly  or  severally 
liable  on  a  judgment,  and  the  same  has  been  paid  otherwise  than  by  each 
one  paying  his  proportionate  part,  the  one  so  paying  the  judgment  may 
demand  of  the  judgment  creditor  that  he  transfer  the  judgment  to  a 
trustee  for  the  benefit  of  the  payor,  and  it  shall  be  the  duty  of  the  credi- 
tor to  make  such  transfer,  and  the  lien  of  the  judgment  shall  be  thereby 
preserved,  etc.,  for  the  benefit  of  the  judgment  debtor  paying  the  same, 
and  the  judgment  kept  alive  as  against  any  of  the  judgment  debtors  who 
have  not  paid  his  proportionate  part,  etc.     The  statute,  in  section  1, 
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further  provides  that  wherever  one  of  the  judgment  debtors  is  insolvent, 
or  nonresident,  making  a  new  or  further  adjustment  necessary,  this  may 
be  presented  by  petition,  and  the  matter  heard  and  determined  by  a  jury 
on  issues  submitted  in  the  original  or  pending  action  in  which  the  judg- 
ment shall  have  been  entered.  A  second  section  provides  that  any  judg- 
ment creditor  who  refuses  to  transfer  a  judgment  in  his  favor  to  a 
trustee  for  the  benefit  of  the  judgment  creditor  who  shall  tender  payment 
and  demand  in  writing  that  a  transfer  be  made  to  a  trustee  to  preserve 
his  rights  in  the  same  action,  shall  not  thereafter  be  entitled  to  execution 
against  the  judgment  debtor  tendering  payment,  etc.  Considering  this 
section  in  connection  with  the  first,  and  the  purview  and  general  purpose 
of  the  entire  statute,  and  in  reference  also  to  the  express  statement  in 
section  2  that  the  purpose  of  the  transfer  is  to  preserve  the  rights  of  the 
debtor  in  the  action  we  are  of  opinion  that  "the  refusal  to  transfer" 
appearing  in  this  section  clearly  means  a  final  refusal  or  one  definite  and 
persisted  in  till  some  pecuniary  rights  of  the  surety  as  affected  by  the 
judgment  shall  have  been  impaired,  or  he  has  been  compelled  to  institute 
suit  to  conserve  and  enforce  his  status  and  right  under  the  judgment  as 
contemplated  and  provided  by  the  statute.  This  is  not  only  the  permis- 
sible and  natural  interpretation  of  the  terms  of  the  law,  but  there  is 
doubt  if  a  more  stringent  construction  would  not  offend  against  the 
constitutional  guarantees  protecting  the  rights  of  an  existent  judgment 
creditor;  and  it  is  the  recognized  principle  that  where  a  statute  is  sus- 
ceptible of  more  than  one  construction,  that  will  be  adopted  which  will 
reconcile  the  same  with  the  organic  law.  While  a  judgment,  being  a 
feature  of  the  remedy,  is  to  some  extent  subject  to  legislative  regulation, 
it  is  also  well  understood  that  the  usual  remedies  cannot  be  entirely 
withdrawn,  or  so  impaired  or  interfered  with  that  the  owner  is  left 
without  adequate  relief.  Edwards  v.  Kearzey,  96  TJ.  S.,  695;  Boat  v. 
Cabarrus,  152  K  C,  531 ;  Mottu  v.  Davis,  161  K  C,  237. 

In  accord  with  this  view,  the  facts  showing  that  the  judgment  creditor, 
being  in  ignorance  of  the  provision  of  the  statute,  and  in  the  exercise 
of  his  rights  as  he  then  understood  them,  and  as  they  had  before  existed, 
at  first  declined  to  transfer  the  judgment,  but  shortly  thereafter,  before 
any  lien  had  been  lost,  or  the  rights  of  the  surety  as  affected  by  the 
judgment  in  any  way  impaired,  offered  to  make  the  transfer,  and  re- 
newed the  offer  at  the  hearing,  we  think  his  Honor  correctly  ruled  that 
the  creditor  was  not  finally  deprived  of  his  remedy,  and  entered  judg- 
ment that  execution  issue.  And  under  the  statute  as  we  have  construed 
it,  we  are  of  opinion  further,  and  so  hold,  that  the  surety,  on  payment, 
is  still  entitled  to  the  transfer  of  the  judgment  as  contemplated  and 
provided  by  the  laws. 

Affirmed. 
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THOMAS  BURLESON  v.  EMILY  STEWART. 
(Filed  15  December,  1920.) 

1.  Divorce— Mairiafi^e—Amiiilineiit   of   Marriage — ^Husband    and   Wife- 

Deeds  and  Conveyances— Living  Husband. 

After  a  conveyance  reserving  an  estate  for  life  in  the  grantors,  sup- 
posedly husband  and  wife,  it  was  ascertained  and  decreed  in  a  former 
action  that  at  the  time  of  the  marriage  the  wife  had  a  living  husband, 
and  this  second  contract  of  marriage  was  afterwards  annulled  by  decree. 
The  plaintiff  was  the  owner  of  the  land,  and  the  defendant  joined  in  his 
deed  as  his  wife,  and  as  such  only  was  intended  by  the  reservation  of  the 
life  estate,  construing  the  deed  as  a  whole  in  the  light  of  surrounding  cir- 
cumstances :  Heldy  there  being  no  one  to  take  her  estate,  the  title  thereto 
remained  solely  in  her  husband. 

2.  Deeds  and  Conveyances— Reformation— Marriage— Annulment  of  Mar- 

riage—Mistake— Fraud — ^Divorce— Equity. 

Where  a  marriage  has  been  annulled  because  the  wife  had  a  living 
husband  at  the  time,  and  the  husband  has  made  a  conveyance  of  his  own 
land,  reserving  a  life  estate  for  himself  and  the  woman  as  his  wife,  equity 
will  reform  the  deed  so  as  to  exclude  the  wife,  either  upon  the  ground  of 
mistake  of  the  husband,  or  for  the  fraud  of  the  wife  in  going  through  the 
marriage  ceremony  knowing  she  then  had  a  living  husband,  and  the 
plaintiff  will  recover  the  land  In  his  suit  against  her. 

Appeal  by  plaintiff  from  Harding,  J.,  at  the  April  Term,  1920,  of 
Mitchell. 

This  is  an  action  to  recover  the  possession  of  land,  and  to  determine 
the  rights  of  the  plaintiff  and  the  defendant  therein. 

Prior  to  4  January,  1915,  the  plaintiff,  T.  C.  Burleson,  was  the  owner 
of  the  land,  and  on  that  day  he  and  the  defendant  executed  a  deed  to 
George  W.  Burleson  and  three  others,  in  which  the  grantors  are  described 
as  T.  C.  Burleson  and  wife,  Emily  L.  Burleson,  and  reserving  to  the  said 
T.  C.  Burleson  and  wife,  Emily  L.  Burleson,  an  estate  for  life  therein. 

In  1916  the  plaintiff,  T.  C.  Burleson,  brought  an  action  against  the 
defendant  for  the  annulment  of  their  marriage,  alleging  that  the  defend- 
ant had  a  living  husband  at  the  time  she  married  him,  and  in  said  action 
it  was  80  found,  and  a  decree  was  entered  annuling  the  marriage. 

Upon  these  facts  his  Honor  held  that  the  plaintiff  and  defendant  were 
tenants  in  common  for  life  in  the  land  in  controversy,  and  as  the  defend- 
ant was  in  possession  thereof,  that  the  plaintiff  be  let  into  possession 
vrith  her,  and  the  plaintiff  excepted  and  appealed. 

Hudgins  &  Watson  and  Charles  E,  Greene  for  plaintijf, 
McBee  &  Berry  for  defendant. 
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Allen,  J.  This  controversy  between  the  plaintiff  and  the  defendant 
does  not  affect  the  title  of  the  grantors  in  the  deed,  who  are  the  owners 
in  fee  of  the  remainder  interest  in  the  land  as  tenants  in  common. 

The  only  question  is  as  to  the  right  of  the  defendant  to  a  life  estate, 
which  depends  upon  a  construction  of  the  deed  in  the  light  of  the  sur- 
rounding circumstances,  and,  "Under  the  modern  rule  of  construction, 
little  importance  is  attached  to  the  position  of  the  different  clauses  in 
a  deed,  and  the  courts  look  at  the  whole  instrument,  without  reference 
to  formal  divisions,  in  order  to  ascertain  the  intention  of  the  parties." 
Thomas  v.  Bunch,  158  N.  C,  178. 

Under  the  authority  of  In  re  Dixon,  156  "N.  C,  26,  approved  in 
Thomas  v.  Bunch,  158  N.  C,  179;  Baggett  v,  Jachson,  160  N.  C,  31, 
and  Beacom  v.  Amos,  161  "N.  C,  366,  the  reservation  in  the  deed  would 
undoubtedly  have  given  to  the  defendant  a  life  estate  if  she  had  been 
the  wife  of  the  plaintiff,  but  we  must  look  at  the  whole  deed  and  give 
effect  to  the  intent  of  the  parties. 

The  plaintiff  was  the  owner  of  the  land  and  the  defendant  joined  in 
the  deed  as  his  wife,  and  it  is  clear  that  the  reservation  in  the  deed  was 
not  to  the  defendant,  but  to  the  wife  of  the  plaintiff,  and  as  her  marriage 
with  the  plaintiff  was  void,  she  having  at  that  time  a  living  husband, 
there  was  no  one  to  take  the  benefit  of  the  reservation  to  her  according 
to  the  intent  of  the  owner  of  the  land,  and  it  would  therefore  be  void. 

Again,  the  deed  was  executed  either  by  the  mutual  mistake  of  both 
parties,  if  both  believed  the  former  husband  to  be  dead,  or  by  the  mis- 
take of  the  husband,  the  plaintiff,  and  the  fraud  of  the  wife,  if  she 
married  the  plaintiff  knowing  that  her  former  husband  was  living,  and 
in  either  event  the  court  of  equity  would  reform  the  deed  and  restore 
the  plaintiff  to  his  rights  as  owner  of  the  land. 

We  are  therefore  of  opinion  that  the  defendant  has  no  rights  in  the 
land  in  controversy,  and  that  the  plaintiff  is  entitled  to  recover  posses- 
sion thereof. 

Reversed. 


DIXON  &  WRIGHT  v.  CARSON  HORNE,  Owneb,  C.  L.  PRICE,  Contbactob, 

AND  WILSON  LUMBER  COMPANY. 

(Filed  15  December,  1920.) 

1.  Principal  and  Snrety — ^Indemnity — ^Bonds— Beneficiaries — ^Actions. 

It  is  not  required  that  the  beneficiaries  of  Indemnity  contract  should 
be  named  therein  to  recover  thereon,  when  such  Is  provided  for  In  the 
bond  by  express  stipulation,  or  by  fair  and  reasonable  Intendment,  con- 
struing together  the  bond  and  the  contract  It  Is  Intended  to  secure. 
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2.  Same— Mechanic*s  JLlens— Material  Men — ^Laborers— Contracts. 

A  bond  against  liability  on  a  contract  given  for  the  erection  of  a  house 
glTen  to  the  owner,  is  for  the  faithful  performance  of  the  contractor's 
contract,  and  that  he  will  satisfy  and  save  the  owner  harmless  against 
costs  and  damage  by  reason  of  his  failure  so  to  do;  and  the  contract, 
among  other  things,  stipulates  that  the  contractor  shall  furnish  labor, 
material,  etc.,  at  a  named  price,  and  give  b<md  for  the  faithful  performance 
of  the  contract:  Held,  it  included  the  laborers  on  and  furnishers  of 
material  used  in  the  house,  and  they,  though  not  parties  to  the  contract, 
may  recover  against  the  surety  on  the  bond  to  the  extent  of  their  lawful 
claims. 

Civil  action  to  recover  balance  alleged  to  be  due  plaintiffs  for  mate- 
rial and  labor,  heard  before  Long,  J,,  on  facts  agreed  upon,  at  Fall 
Term,  1920,  of  Henderson. 

From  these  facts  it  appeared  that  defendant,  C.  L.  Price,  contracted 
and  agreed  to  build  a  house  for  Carson  Home,  furnishing  labor,  mate- 
rials, etc.,  therefor  at  a  stipulated  price,  and  gave  bond  for  faithful 
performance  of  the  contract,  with  defendant  lumber  company,  etc.,  as 
surety,  said  bond  containing,  among  other  things,  the  following  stipula- 
tion: "Now,  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  principal  shall  faithfully  perform  the  contract  on  his  part,  and 
satisfy  all  claims  and  demands  incurred  for  same,  and  fully  indemnify 
and  save  harmless  the  owner  from  all  costs  and  damages  which  she  may 
suffer  by  reason  of  failure  so  to  do,  etc.,  .  .  .  then  this  obligation 
shall  be  void."  That  plaintiffs,  under  the  contract,  supplied  a  quantity 
of  material  used  in  said  building,  and  did  a  considerable  amount  of 
work,  stone  work  and  other,  the  balance  due  plaintiffs  being  $705.40. 
That  the  pro  rata  amount  in  the  hands  6f  the  owner  applicable  to  plain- 
tiff's claim,  after  notice  given,  etc.,  is  $249.82,  for  which  judgment  is 
tendered,  leaving  ultimate  balance  due  plaintiff  $455.58.  Upon  these, 
the  facts  chiefly  pertinent,  there  was  judgment  against  the  owner  for 
the  $249.82,  and  against  the  contractor  and  surety  for  the  remainder. 
Defendant,  the  surety  company,  excepted  and  appealed. 

/.  F,  Justice  for  'plaintiff, 

McD,  Ray  and  A,V,F,  Blythe  for  defendant, 

Hoke,  J.  It  has  been  repeatedly  held  in  the  State  that  the  bene- 
ficiaries of  an  indemnity  contract  ordinarily  can  recover  though  not 
named  therein,  "when  it  appears  by  express  stipulation  or  by  fair  and 
reasonable  intendment  that  their  rights  and  interests  were  being  pro- 
vided for."  Supply  Co,  v.  Lumber  Co.,  160  N".  C,  428;  Withers  v,  Poe, 
167  N.  C,  372 ;  Voorhees  v.  Porter,  134  N.  C,  591 ;  Town  of  Gastonia 
V,  Engineering  Co.,  131  N.  C,  363,  and  Oorrell  v.  Water  Co,,  124  N".  C, 
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328.  And  so  stated  the  principle  has  been  fully  approved  in  the  more 
recent  cases  of  Laniber  Co.  v.  Johnson,  177  N".  C,  44-47;  Crumpler  v. 
Hines,  174  "N.  C,  283;  McCausland  v.  Construction  Co.,  172  N".  C, 
708-711.  Speaking  more  minutely  to  some  of  the  cases,  and  the  ques- 
tion directly  decided  therein  it  is  said  in  McCausland  v.  Construction 
Co,,  supra:  *1n  case  of  building  contracts  with  bonds  guaranteeing  the 
performance  on  the  part  of  the  contractor,  it  is  held  that  in  determining 
the  question  of  the  sureties'  liability  to  third  persons,  the  contract  and 
bond  shall  be  construed  together.  Mfg.  Co.  v.  Andrews,  165  N.  C,  285, 
and  recoveries  on  the  part  of  claimants  of  that  character,  usually  labor- 
ers and  material  men,  not  expressly  named,  are  sustained  where  it 
appears  that  the  guarantee  bond,  in  express  terms,  provides  for  liability 
to  such  persons,  as  in  Morton  v.  Water  Co.,  supra;  Gorrell  v.  Water  Co., 
supra,  or  when  there  is  stipulation  that  claims  of  this  kind  shall  be 
paid  by  the  contractor,  the  case  presented  in  Supply  Co.  v.  Lumber  Co., 
supra,  and  Oastonia  v.  Engineering  Co.,  an  application  of  the  principle 
approved  by  many  authoritative  decisions  elsewhere.  Knight  &  Jillson 
Co.  V.  Arthur  Castle,  172  Ind.,  97;  reported  also  in  42  L.  R.  A.,  f(  S., 
573,  with  note  by  the  editor.  Ocho  v.  Carnahan  Co.,  42  Ind.  App.,  157 ; 
Brown  v.  Marhland,  22  Ind.  App.,  652 ;  Jordan  v.  Kavanaugh,  63  Iowa, 
152,  and  cases  cited  in  note  to  Cleveland  Roofing  Co.  v.  Gaspard,  Anno. 
Cases,  1916  A,  39  vol.,  pp.  745-758,  or  where  the  language  of  the  instru- 
ment is  sufficiently  ambiguous  to  permit  of  construction,  and  the  terms 
of  the  obligation  and  the  attendant  facts  and  circumstances,  relevant  and 
permissible  in  their  proper  interpretation,  show  by  fair  and  reasonable 
intendment  that  claimants  of  that  character  are  to  be  provided  for;  an 
instance  presented  in  Shoaf  v.  Ins.  Co.,  127  N".  C,  308,  and  the  cases  of 
Voorhees  v.  Porter  and  Withers  v.  Poe  may  be  referred  in  part  to  same 
position." 

The  instant  case  is  well  nigh  exactly  similar  to  that  of  Supply  Co.  v. 
Lumber  Co.,  supra,  and  considering  the  present  contract  and  bond  in 
view  of  these  authorities,  and  the  principles  they  approve  and  illustrate, 
we  are  of  opinion  that  they  clearly  extend  to  the  claim  of  plaintiff,  and 
that  liability  therefor  has  been  properly  adjudged  against  the  surety. 

In  McCausland's  case  the  surety  was  relieved,  but  that  was  because 
the  bond  in  that  case,  as  affected  by  the  contract  and  other  circumstances 
pertinent  to  its  true  construction,  appeared  to  be  one  in  strictness  of 
indemnity  toward  the  owner,  and  in  which  the  interests  of  third  persons, 
materialmen,  or  others,  were  in  no  way  contemplated  or  provided  for. 

We  find  no  error  in  the  record,  and  the  judgment  for  plaintiff  is 
affirmed. 

No  error. 
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PATRICK-MOSTELLER  COMPANY  v.  JAMES  R.  BAKER  &  COMPANY, 
WAKEFIELD  COMPANY,  J.  L.  SMILEY  &  COMPANY,  THE  ALASKA 
PACIFIC  HERRING  COMPANY,  and  BANK  OF  CALIFORNIA. 

(Filed  15  December,  1920.) 

1.  Courts — ^Appearance— Jurisdiction — ^Motions. 

Where  a  nonresident  defendant  enters  a  special  appearance  and  denies 
the  jurisdiction  of  the  court,  it  is  the  court's  first  duty  to  ascertain  its 
own  jurisdiction  to  try  and  determine  the  case. 

2.  Same— Attachment — ^Intervenor— Ownership—  Issues—  Proceedings  in 

Rem— Nonresidents. 

Where  proceedings  in  attachment  are  brought  in  an  action  for  damages 
for  breach  of  contract,  and  the  funds  attached  are  in  a  local  bank,  col- 
lected upon  a  draft  sent  to  it  by  and  drawn  to  the  order  of  a  foreign 
bank,  it  is  the  duty  of  the  foreign  bank,  and  other  claimants  to  the  fund, 
to  intervene  and  assert  their  rights  so  that  the  issue  as  to  ownership  may 
be  determined,  otherwise  this  being  of  the  nature  of  a  proceeding  in  rem, 
the  court  would  acquire  jurisdiction  to  the  extent  only  of  the  property 
attached,  and  a  personal  judgment  against  the  nonresident  defendant  may 
not  be  properly  rendered. 

8.  Same— Parties. 

Where  the  proceeds  of  the  collection  of  a  draft  payable  to  the  order  of  a 
foreign  bank  has  been  attached  in  a  local  bank  by  the  plaintiff  as  the 
funds  of  the  nonresident  bank,  in  an  action  for  damages  for  breach  of 
contract,  and  the  issue  of  ownership  has  not  been  determined,  and  the 
defendant,  the  defaulting  party  to  the  contract,  enters  a  special  appear- 
ance and  moves  to  dismiss  for  the  want  of  jurisdiction  of  the  court,  on 
the  ground  alone  that  the  proceeds  of  the  draft  were  owned  by  and  pay- 
able to  the  foreign  bank,  not  connected  with  the  contract,  for  the  breach 
of  which  the  plaintiff  claims  damages :  Held,  it  was  unnecessary  that  the 
foreign  bank,  which  was  not  connected  with  the  contract  or  its  breach, 
should  be  made  a  party,  and  service  by  publication  having  been  made,  and 
the  court  having  jurisdiction  over  the  subject-matter  by  the  proceedings, 
quasi  in  rem,  the  defendant's  motion  to  dismiss,  for  want  of  the  court's 
jurisdiction,  was  properly  denied. 

4.  Attachment — ^Funds — Ownership— Intervenors. 

It  is  erroneous  for  the  trial  Judge  to  vacate  an  attachment  regularly 
issued  and  levied  on  the  funds  in  a  resident  bank  claimed  by  the  plaintiff 
to  belong  to  its  nonresident  debtor,  but  paid  upon  a  draft  drawn  to  the 
order  of  a  foreign  bank,  without  having  determined  the  issue  as  to  the 
ownership  of  the  funds  attached,  if  the  question  had  been  properly  raised 
by  the  interpleading  of  the  foreign  bank. 

6.  Same— Nonresidents— Bonds — ^Action. ' 

The  court,  under  the  facts  in  this  case,  having  vacated  an  attachment 
on  the  funds  in  a  local  bank  derived  from  the  payment  of  a  draft  made 
payable  to  the  order  of  a  foreign  bank,  all  being  parties  to  the  action, 
wherein  attachment  was  levied  on  the  funds  alleged  to  have  belonged  to 
the  other  defendant  in  an  action  for  breach  of  contract,  without  the 
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determination  of  the  issue  as  to  ownership  of  the  funds,  and  having 
directed  that  the  funds  be  paid  to  the  foreign  bank  upon  its  giving  bond : 
Held,  should  the  issue  arise,  and  be  determined  in  the  plaintiff's  favor,  and 
the  funds  paid  as  allowed  by  the  judgment,  the  plaintiff  has  a  right  of 
action  on  the  bond  required  to  be  given  by  the  resident  bank  in  lieu  of 
the  funds  held  by  it,  which  were  released. 

6.  Courts  —  Jurisdiction  —  Special  Appearance  —  General  Appearance  — 
Pleadings— Waiver. 

Where,  after  entering  a  special  appearance  and  pleading  to  the  juris- 
diction of  the  court,  a  nonresident  defendant  files  an  answer  to  the  merits, 
the  filing  of  the  answer  is  equivalent  to  a  general  appearance,  and  the 
court  may  proceed  to  hear  and  determine  the  matter  as  if  the  said  defend- 
ant had  been  personally  served  with  process. 

AppEAii  by  both  parties  from  Harding,  J.,  at  May  Term,  1920,  of  Ca- 
tawba. 

This  suit  was  brought  to  recover  damages  for  the  breach  of  a  contract, 
whereby  the  defendants  agreed  to  sell  and  deliver  to  the  plaintiff  one 
thousand  cases  of  No.  1  Standard  Alaska  Pink  Salmon,  1919  pack,  48 
cans  to  the  case,  at  the  price  of  $1.50  per  dozen  cans,  one  and  a  half  per 
cent  off  if  paid  for  within  ten  days' from  date  of  shipment.  Defendants 
delivered  only  310  cases  of  the  salmon,  leaving  690  cases  undelivered 
because  of  the  rise  in  the  market  price  from  $1.50  to  $2.25  per  dozen 
cans,  as  plaintiff  alleges.  The  difference  in  the  market  price,  at  the  time 
of  the  breach,  was  $3  per  case,  making  the  total  sum  due  plaintiff  for 
the  breach  $2,070.  The  plaintiff  made  the  Bank  of  California  a  party 
defendant,  and  asks  judgment  against  it  and  the  other  defendants.  A 
warrant  of  attachment  was  issued,  the  defendants  all  being  nonresidents, 
and  was  levied  on  funds  in  the  hands  of  the  Bank  of  Hickory,  they  being 
the  proceeds  of  a  draft  for  $4,205,  of  Wakefield  &  Company,  drawn  to 
the  order  of  the  Bank  of  California,  for  value  received,  on  the  plaintiff, 
to  which  draft  was  originally  attached  a  bill  of  lading  for  the  goods 
shipped  by  defendants,  except  the  Bank  of  California.  This  draft  was 
sent  by  the  latter  bank  to  the  Bank  of  Hickory,  N".  C,  for  collection,  and 
was  paid  by  plaintiffs  at  that  bank,  and  the  bill  of  lading  taken  up,  the 
proceeds  of  the  collection  being  the  property  attached. 

Defendants  moved  to  dismiss  the  action,  because  the  defendants  were 
nonresidents,  and  there  was  no  personal  .service,  but  only  publication 
for  them;  that  the  Bank  of  California  was  in  no  way  connected  with 
the  contract  sued  on,  and  that  the  money  in  the  hands  of  the  local  bank 
belonged  to  said  Bank  of  California,  and  its  attachment  did  not  give 
the  court  jurisdiction.  The  court  did  not  pass  upon  defendants'  motion 
to  dismiss,  under  their  special  appearance,  until  the  evidence  was  closed, 
but  in  the  meantime  defendants  had  filed  an  answer,  and  the  case  pro- 
ceeded to  trial  upon  the  issues  submitted,  which,  with  the  answers  thereto, 
are  as  follows: 
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"1.  Did  the  plaintiff  enter  into  the  contract  with  the  defendant  as 
alleged?  Answer:  TTes  (as  to  James  R.  Baker  &  Company  and  Wake- 
field &  Company/) 

**2.  Did  the  defendant  breach  the  said  contract?  Answer:  ^es  (as 
to  James  R.  Baker  &  Company  and  Wakefield  &  Company.') 

"3.  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover?  Answer: 
'$2,070'." 

The  court  then  signed  the  following  judgment : 

"This  cause  coming  on  to  be  heard,  and  being  heard  before  his  Honor, 
W.  F.  Harding,  judge,  and  a  jury,  at  the  May  Term,  1920,  of  Catawba 
Superior  Court,  and  at  the  close  of  plaintiff's  evidence,  the  defendants 
move  for  judgment  as  of  nonsuit,  and  the  court  being  of  the  opinion  that 
the  plaintiff  has  failed  to  make  out  his  case  against  the  defendants,  J.  L. 
Smiley  &  Company,  Alaska  Herring  and  Sardine  Company,  and  the 
Bank  of  California.  It  is  on  motion  of  Councill  &  Yount,  attorneys 
for  defendants,  J.  L.  Smiley  &  Company,  Alaska  Herring  and  Sardine 
Company,  and  the  Bank  of  California,  ordered  that  as  to  these  de- 
fendants the  action  be  dismissed,  and  that  they  recover  of  the  plaintiff 
the  cost  of  this  action,  to  be  taxed  by  the  clerk  of  this  court,  and  it  is 
further  ordered  that  the  attachment  issued  in  this  cause  be  dissolved, 
and  the  money  attached  in  the  Bank  of  Hickory  be  turned  over  to  the 
Bank  of  California,  N.  A.,  or  to  Councill  &  Yount,  as  attorneys  for  said 
Bank  of  California,  the  same  being  the  amount  of  the  proceeds  of  the 
draft  on  Wakefield  &  Company  still  remaining  in  said  bank.  It  is 
further  ordered  that  the  Bank  of  California  enter  into  a  bond  in  the  sum 
of  $2,300,  to  be  approved  by  the  clerk  of  this  court,  and  upon  giving 
such  bond,  that  the  funds  in  the  Bank  of  Hickory  be  turned  over  to  the 
said  Bank  of  California,  and  the  cost  of  the  bond  to  be  taxed  in  said 
bill  of  cost." 

The  court  then  gave  a  separate  judgment  upon  the  verdict  against 
defendants,  Baker  &  Company,  and  Wakefield  &  Company,  for  $2,070, 
and  costs.    Both  parties  appealed. 

Thomas  P.  Pruitt,  E.  B.  Cline,  and  W,  A.  Self  for  plaintiffs. 
Councill  &  Yount  for  defendants. 

Walker,  J.,  after  stating  the  case:  It  will  be  impossible  to  decide 
this  case  upon  its  true  merits,  at  this  time,  because  it  has  been  tried  with 
slight  regard  to  correct  procedure,  and  the  court  has  been  misled  into 
giving  judgment  without  ascertaining  all  of  the  pertinent  facts. 

When  the  plaintiff  brought  this  action  and  caused  an  attachment  to 
be  issued  and  levied  on  the  funds  in  the  Bank  of  Hickory,  because,  as 
he  alleged,  they  belonged  to  the  defendant  Wakefield  &  Company,  who 
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drew  the  draft  payable  to  the  order  of  the  Bank  of  California,  it  became 
the  first  duty  of  the  court  to  ascertain  its  own  jurisdiction  to  try  and 
determine  the  case,  as  it  was  admitted  that  the  defendants  were  nonresi- 
dents, and  the  defendants  denied,  under  a  special  appearance,  that  such 
jurisdiction  existed.  Again  (when  the  funds  in  the  Bank  of  Hickory 
were  attached,  it  was  required  of  any  one  claiming  those  funds,  as  does 
the  Bank  of  California  in  this  case,  to  intervene  and  assert  its  claim, 
setting  forth  the  facts  upon  which  it  based  its  right  to  them  in  its  affi- 
davit or  petition  for  intervention,  which  could  be  answered  by  the  plain- 
tiff, and  thus  the  facts  could  be  found,  and  the  court  could  determine  as 
to  the  ownership  of  the  funds.  If  there  is  no  intervention  and  claim  of 
the  funds  by  a  third  party,  or  if  there  is  such,  and  the  question  of  owner- 
ship is  finally  decided  in  favor  of  the  plaintiff  and  against  the  claim  of 
such  third  party,  the  court  would  acquire  jurisdiction  to  the  extent  of  the 
property  attached,  but  not  beyond  this,  so  that  a  personal  judgment  could 
not  be  rendered  against  the  defendant  for  any  sum  in  excess  of  the  amount 
the  property  brings  at  a  sale  thereof  by  the  sheriff  under  the  attachment 
and  the  judgment,  or  order,  of  the  court.  The  property  represents  and 
defines  the  jurisdiction  of  the  court,  and  the  extent  thereof.  Winfree  v. 
Bagley,  102  K  C,  516;  Cooper  v,  Reynolds,  10  Wallace  (TJ.  S.),  308 
(19  L.  Ed.,  931)  ;  Pennoyer  v.  Neff,  95  U.  S.,  714  (24  L.  Ed.,  565).  In 
the  case  last  cited,  the  Court  held  that  except  in  cases  affecting  the  per- 
sonal status  of  the  plaintiff,  and  cases  in  which  that  mode  of  service 
may  be  considered  to  have  been  assented  to  in  advance,  the  substituted 
service  of  process  by  publication,  allowed  by  the  law  of  Oregon,  and  by 
similar  laws  in  other  States  where  actions  are  brought  against  nonresi- 
dents, is  effectual  only  where,  in  connection  with  process  against  the  per- 
son for  commencing  the  action,  property  in  the  State  is  brought  under 
the  control  of  the  court,  and  subjected  to  its  disposition  by  process 
adapted  to  that  purpose,  or  where  the  judgment  is  sought  as  a  means 
of  reaching  such  property,  or  affecting  some  interest  therein;  in  other 
words,  where  the  action  is  in  the  nature  of  a  proceeding  in  rem.  There 
is  in  that  case  a  clear  and  concise  statement  of  the  purpose  and  nature 
of  attachment  proceedings,  and  their  effect  upon  the  jurisdiction  of  the 
particular  court  wherein  they  are  pending,  by  Justice  Miller,  which  was 
quoted  from  Cooper  v.  Reynolds,  supra,  in  which  the  opinion  of  the  Court 
was  delivered  by  Justice  Field.  In  Winfree  v.  Bagley,  supra,  this  Court 
adopts  the  law  as  declared  in  those  two  cases,  and  quotes  from  Pennoyer 
V.  Neff,  supra,  as  follows:  "The  substituted  service  of  process  by  pub- 
lication allowed  by  the  laws  of  Oregon  (which  is  the  same  as  in  North 
Carolina),  and  by  similar  laws  in  other  States,  where  actions  are  brought 
against  nonresidents,  is  effectual  only  where,  in  connection  with  process 
against  the  person  for  commencing  the  action,  property  in  the  State  is 
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brought  under  the  conetrol  of  the  court,  and  subject  to  its  disposition 
by  process  adapted  for  that  purpose,  or  where  the  judgment  is  sought 
as  a  means  of  reaching  such  property  or  affecting  some  interest  therein. 
See,  also,  Evans  v.  Alridge,  133  N".  C,  378.  The  same  doctrine  was  thus 
stated,  in  accordance  with  the  above  cited  cases,  in  Goodwin  t\  Olaytor, 
137  N".  C,  at  p.  230 :  "The  judgment  against  the  garnishee  seems  to  be 
expressly  warranted  and  contemplated  by  the  statute  (The  Code,  sec. 
364),  and  that  against  the  defendant  is  void  as  a  personal  judgment, 
as  the  court  could  acquire  no  jurisdiction  to  proceed  against  him  except 
in  so  far  as  it  could  by  its  process  levy  upon  or  seize  his  property,  and 
in  this  respect  the  suit  is  to  all  intents  and  purposes  in  the  nature  of  a 
proceeding  in  rem  and  not  one  in  'personam"  citing  Cooper  v.  Reynolds, 
supra;  Pennoyer  v.  Neff,  supra;  Winfree  v,  Bagley,  supra;  Fisher  t\ 
Ins,  Co.,  136  i^.  C,  217;  Ins,  Co,  v,  Stratley,  172  U.  S.,  602.  See,  also, 
Lemly  t\  Ellis,  143  N.  C,  200,  a  case  having  some  features  in  common 
with  this  one. 

But  we  conclude  that  the  plaintiff's  judgment  in  the  case  is  valid,  as 
to  Wakefield  &  Company,  and  Baker  &  Company,  and  enforceable, 
against  them  as  a  personal  one,  because  the  ground  of  the  said  defendants*' 
motion  to  dismiss  is  that  "jurisdiction  was  obtained  by  the  attachmeni 
of  the  proceeds  of  a  draft  payable  to  the  Bank  of  California,  X.  A., 
which  was  in  no  way  connected  with  the  contract,  for  the  breach  of 
which  the  plaintiff  claimed  damages."  It  did  not  have  to  be  connected 
with  the  contract  or  its  breach.  The  only  question  was  whether  the 
property,  or  funds,  attached  belonged  to  that  bank  or  to  the  defendants 
against  whom  the  judgment  was  rendered,  and  an  issue  as  to  the  true 
ownership  of  this  property  was  neither  raised  by  proper  pleading  or 
procedure  of  the  bank,  nor  was  any  such  issue  tendered  by  it.  Tke 
bank  could  have  intervened  in  the  attachment  proceedings  and  set  up  its 
title  to  the  funds,  and  have  had  its  ownership  of  them  determined. 
Wallace  Bros,  v,  Robeson,  100  X.  C,  206;  Blair  v,  Puryear,  87  N,  C, 
101.  But  the  Bank  of  California  did  not  formally  proceed,  and  no 
trial  was  had  with  reference  to  its  ownership.  The  court  dismissed  the 
action  as  to  the  defendants  J.  L.  Smiley  &  Company,  Alaska  Herring 
&  Sardine  Company,  and  the  Bank  of  California.  This  was  right,  a^ 
the  bank  was  not  a  proper  party  to  the  principal  action,  having  na 
connection  with  the  contract  sued  on,  or  its  breach,  and  the  jury  found 
in  favor  of  the  other  two  defendants.  The  court  further  dissolved  the 
attachment  and  ordered  the  funds  in  the  Hickory  Bank,  which  had  been 
attached,  to  be  turned  over  to  the  Bank  of  California,  upon  its  giving 
bond,  to  be  approved  by  the  clerk  of  the  court,  in  the  sum  of  $2,300. 
Plaintiff  excepted  to  this  judgment  and  appealed.  "We  do  not  know 
why  the  court  vacated  the  attachment,  as  it  was  regularly  issued.    If  it 
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did  so,  because  it  supposed  that  the  Bank  of  California  was  the  owner 
of  the  funds  which  had  been  attached,  and  not  because  of  any  irr^ular- 
ity,  or  defect,  in  issuing  the  attachment,  it  was  error,  because  there  had 
been  no  trial  or  hearing  as  to  the  bank's  title  to  the  funds,  and  the  order 
vacating  the  attachment  was  erroneous. 

The  ruling  of  the  court  vacating  the  attachment  is  reversed,  but  it  is 
directed  that  the  California  Bank  be  allowed  to  file  an  affidavit,  or  peti- 
tion, for  intervention  to  try  its  said  title,  the  plaintiff  being  allowed  to 
answer,  and  then,  that  further  proceedings  be  had  in  that  matter  ac- 
cording to  the  course  and  practice  of  the  Court.  The  Bank  of  Cali- 
fornia may  raise  any  other  question  touching  the  validity  of  the  attach- 
ment. As  Wakefield  &  Company  and  James  E.  Baker  &  Company  an- 
swered, and  the  issues  raised  thereby  were  tried  to  a  verdict,  which  was 
in  favor  of  plaintiff,  the  judgment  upon  said  verdict  is  affirmed,  and 
plaintiff  may  enforce  his  judgment,  as  he  may  be  advised,  except  that 
no  part  of  the  funds  in  the  possession  of  the  Bank  of  Hickory  shall  be 
applied  thereto,  or  to  any  execution  issued  thereon,  until  the  question  as 
to  the  ownership  of  that  fund,  and  the  validity  of  the  attachment,  is 
finally  determined,  as  hereinbefore  indicated.  If  it  is  found  that  these 
funds,  for  any  reason,  belong  to  the  Bank  of  California,  or  that  it  is 
entitled  to  have  the  same  turned  over  to  it,  they  will  be  paid  or  delivered 
to  it,  but  if  found  not  to  belong  to  that  bank,  or  that  it  is  not  entitled 
to  the  same,  and  that  the  defendants  named  in  the  final  judgment,  at 
last  May  term,  to  wit:  Wakefield  &  Company,  and  Baker  &  Company, 
are  the  owners  thereof,  or  are  entitled  to  the  fund,  the  plaintiff  may  pro- 
ceed and  have  the  funds  in  the  Hickory  Bank  applied  in  payment  of 
its  judgment,  or,  if  the  funds  have  been  delivered  or  paid  to  the  Bank 
of  California,  it  may  have  judgment  upon  the  bond  filed  in  lieu  thereof 
by  that  bank,  upon  reasonable  notice  to  the  parties  thereto,  and  if,  after 
exhausting  the  fund  or  the  bond,  its  judgment  is  not  fully  paid,  it  may 
have  execution  for  the  balance,  or  proceed  to  collect  the  same  as  the  law 
allows.  The  final  judgment  of  May  term  against  Wakefield  &  Company, 
and  Baker  &  Company,  is  held  to  be  valid  against  them,  upon  the  ground 
that  their  action  in  the  case  and  their  answer  were  equivalent  to  a  general 
appearance,  and  besides  their  motion  to  dismiss  upon  the  special  ap- 
pearance was  properly  denied,  because  the  ground  of  the  motion,  as 
stated  therein,  was,  and  is,  insufficient  for  vacating  the  attachment,  but 
is  sufficient  groimd  for  the  nonsuit  as  to  the  Bank  of  California,  it  hav- 
ing been  no  party  to  the  contract,  and  not  implicated  in  its  breach. 

One-half  of  the  costs  of  this  Court,  in  plaintiffs'  appeal,  against  plain- 
tiff, and  the  other  half  against  the  Bank  of  California;  and  in  the  de- 
fendants^ appeal,  costs  of  the  Court  against  them. 

Plaintiffs'  appeal,  error. 

Defendants'  appeal,  modified  and  affirmed. 
^a— 180 
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BESSIE  E.  S.  FLACK  v.  H.  M.  FLACK  et  al. 
(Filed  15  December,  1920.) 

1.  Courts— Contempt— ^udgmente— Orders— Divorce— Marriage. 

Where  the  court  of  record,  having  Jurisdiction  of  the  cause  and  the 
parties,  enters  judgment  for  an  absolute  divorce  in  the  wife's  favor,  in 
her  action,  and  awards  the  children  of  the  marriage  to  her  care  and 
custody,  it  may  adjudge  the  defendant  in  contempt,  or  as  for  contempt  of 
court,  in  the  exercise  of  its  legal  and  equitable  powers,  for  concealing  one 
of  the  children  so  as  to  prevent  the  sheriff  from  carrying  into  effect  the 
order  of  the  court,  rendered  at  a  subsequent  term,  to  deliver  the  child  to 
the  plaintiff,  and  commit  the  offender  to  jail  until  he  shall  desist  there- 
from, and  give  to  the  sheriff  the  information  found  to  be  within  his  knowl- 
edge or  command,  that  would  enable  him  to  carry  out  the  order  of  the 
court  under  the  execution. 

2»  Appeal  and  Error — ^Divorce— Courts— Contempt — Judgments— Orders 
— ^Evidence. 

Where  there  is  no  exception  to  the  form  of  an  order  of  court  adjudging 
the  defendant  in  contempt,  or  as  for  contempt  in  resisting  a  judgment,  in 
an  action  wherein  an  absolute  divorce  has  been  granted  the  wife  with  the 
award  to  her  of  the  children  of  the  marriage,  nor  to  the  sufficiency  of  the 
findings  to  sustain  the  judgment,  the  action  of  the  trial  judge  will  not  be 
disturbed  on  appeal  when  there  is  any  evidence  to  support  it. 

Proceedings  for  contempt,  or  as  for  contempt,  heard  before  Harding, 
J.,  holding  the  courts  of  Eighteenth  Judicial  District,  at  the  courthouse 
at  Hendcrsonville,  N.  C,  6  August,  1920,  the  charge  being  that  H.  M. 
Flack,  defendant,  Sallie  Flack,  his  mother,  etc.,  in  disobedience  of  the 
decrees  and  orders  of  the  court  made  in  the  cause  awarding  the  minor 
children  of  the  marriage  to  plaintiff  was  willfully  disobeying  and  ob- 
structing and  hindering  the  due  execution  of  said  orders  and  decrees  in 
reference  to  Frank  Flack,  minor,  etc.,  and  so  guilty  of  contempt  of 
court,  etc.  On  the  hearing  the  court,  on  full  finding  of  the  facts,  ad- 
judged that  said  H.  M.  Flack  was  guilty  as  charged,  and  that  he  be  im- 
prisoned till  compliance  with  the  orders  be  shown,  etc.  From  this  judg- 
ment defendant  appealed. 

Smith,  Shipman  &  Arledge  for  plmntiff, 
McD.  Ray  and  TV.  C.  Rector  for  defendant. 

Hoke,  J.  From  the  findings  of  fact  it  appears  that  heretofore,  at  June 
Special  Term,  1920,  in  action  duly  instituted  and  tried  in  the  Superior 
Court  of  Henderson  County,  before  his  Honor,  B.  F.  Long,  judge,  and 
a  jury,  plaintiff  was  granted  an  absolute  divorce  from  defendant,  and 
the  care  and  custody  of  the  children  of  the  marriage,  to  wit,  Margaret 
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E.  Flack  and  Frank  Flack  were  awarded  to  plaintiff,  the  mother — Mar- 
garet E.,  being  already  in  care  and  control  of  the  mother,  the  order  as 
to  Frank  Flack,  then  in  care  of  defendant,  was  made  and  embodied  in 
the  court's  decree  in  terms  as  follows:  "And  it  is  further  ordered  and 
decreed  that  the  sheriff  of  Henderson  be  and  he  is  hereby  directed  to 
place  said  Frank  Flack  in  the  custody  of  said  Bessie  E.  Flack,  plaintiff, 
and  the  said  defendant,  H.  M.  Flack  deliver  the  custody  of  the  said 
Frank  Flack  to  the  said  Bessie  E.  Flack,  together  with  the  wearing  ap- 
parel," etc. 

(Signed)  B.  F.  Long^  Judge. 

That  on  execution  duly  issued  from  the  Superior  Court  of  Henderson 
County  containing  a  copy  of  said  decree  and  order  placed  in  his  hands, 
the  sheriff  of  Henderson  County  had  made  diligent  effort  to  carry  out 
the  orders  and  decrees  of  the  court  in  reference  to  said  Frank  Flack, 
and  had  been  unable  to  carry  out  or  comply  with  the  same  by  reason  of 
the  willful  hindrance  and  interference  of  said  H.  M.  Flack,  defendant, 
the  facts  more  directly  pertinent  as  to  the  disobedience  and  misconduct 
of  said  defendant  being  set  forth  in  the  present  judgment  of  his  Honor 
in  terms  as  follows:  "That  the  trial  of  this  case  upon  its  merits  was 
concluded  on  Saturday  of  the  last  week  of  the  June  Special  Term,  1920 ; 
that  after  the  jury  had  rendered  their  verdict  and  delivered  to  the  court 
the  issues  set  out  in  the  record,  and  after  the  judgment  had  been  signed, 
court  adjourned  for  the  term,  which  was  sometime  between  sunset  and 
dark  of  that  day.  That  on  Saturday  morning,  when  the  defendant  H.  M, 
Flack,  and  Sallie  Flack  left  their  home  several  miles  in  the  country  from 
Hendersonville,  they  left  the  boy  Frank  Flack,  the  infant  son  of  the 
plaintiff  and  defendant,  at  the  home  of  H.  M.  and  Sallie  D.  Flack,  asleep 
in  bed,  and  came  to  court ;  immediately  upon  the  return  that  day  to  their 
home,  after  court  had  adjourned  and  judgment  had  been  signed,  the 
said  Frank  Flack  was  taken,  by  the  defendant,  H.  M.  Flack,  and  his 
mother,  or  by  some  one  acting  for  them  and  with  their  knowledge  and 
consent,  from  the  home  of  H.  M.  Flack,  and  they  have  since  that  time 
procured  that  infant  Frank  Flack  to  be  concealed  for  the  purpose  of 
preventing  the  sheriff  of  Henderson  County  from  finding  the  said  Frank 
Flack,  and  from  executing  the  process  of  the  court  directing  him  to  take 
into  his  custody  the  said  infant  child  and  deliver  it  to  his  mother;  that 
the  said  H.  M.  Flack  and  his  mother,  Sallie,  know  where  the  child  is, 
or  if  at  the  moment  of  this  hearing  they  do  not  know  definitely  the  spot 
where  the  child  is,  they  have  information  upon  which  they  can  easily  as- 
certain the  location  of  the  child,  and  deliver  him  to  the  sheriff  of  Hen- 
derson County  for  the  purpose  of  carrying  out  the  orders  of  the  court. 
That  at  the  time  the  judgment  was  signed  decreeing  the  custody  of  said 
child  to  its  mother  the  child  was  at  the  home  of  H.  M.  Flack,  the  defend- 
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ant  in  this  case,  and  when  the  sheriff  under  process  of  this  court  de- 
manded of  the  defendant  and  his  mother  the  custody  of  said  child,  they 
refused,  and  now  continue  to  refuse,  to  deliver  the  custody  of  said  child, 
and  refused,  and  now  continue  to  refuse,  to  give  the  sheriff  any  informa- 
tion upon  which  he  may  be  able  to  locate  said  child  and  deliver  it  to  its 
mother  and  carry  out  the  orders  and  judgment  of  this  court.  Said  H.  M. 
Flack,  by  reason  of  his  refusal  to  deliver  the  custody  of  the  said  child  to 
the  sheriff  of  said  county,  and  by  reason  of  his  refusal  to  give  the  sheriff 
information  upon  which  he  may  be  able  to  carry  out  the  process  of  the 
court,  is  in  willful  disobedience  of  the  processes  and  lawful  orders  issued 
by  this  court,  and  is  resisting  willfully  an  order  and  process  of  this  court" 

Upon  these  facts  the  court,  on  the  present  hearing,  adjudged  that  de- 
fendant was  in  contempt  of  court  and  willful  disobedience  of  the  decrees 
and  orders  in  the  cause  and  resistance  thereto,  and  that  he  be  impris- 
oned till  compliance  be  shown,  etc.  And  we  are  of  opinion  that  there 
is  no  error  in  the  proceedings  that  gives  the  defendant  any  just  grounds 
of  complaint.  As  incident  to  the  trial  of  the  action  of  divorce,  the  court, 
having  jurisdiction  of  the  cause  and  the  parties,  was  fully  empowered  to 
make  such  disposition  as  to  the  care  and  custody  of  the  children  as  the 
right  and  justice  of  the  case  might  require.  And  as  a  court  of  record, 
having  general  jurisdiction  of  law  and  equity,  and  of  the  cause  in  which 
the  original  judgment  was  rendered,  it  had  on  the  present  hearing  fidl 
power  to  enforce  obedience  to  its  orders  and  decrees  by  proceedings  for 
contempt,  or  "as  for  contempt,"  a  power  also  recognized  and  confirmed 
by  our  statutes  appertaining  to  the  subject.  Cromartie  v.  Comrs,,  85 
K  C,  215;  Eev.,  615,  684,  944,  subsec.  7. 

As  we  understand  the  record,  there  is  no  exception  made  to  form  of 
the  order,  nor  is  it  contended  that  his  Honor's  findings  are  insufficient 
to  sustain  the  judgment  rendered,  the  objection  being  that  these  findings 
are  not  sustained  by  the  affidavits  and  evidence  submitted  at  the  hear- 
ing. On  that  question  our  decisions  hold  that  the  "action  of  his  Honor 
will  not  be  reviewed  on  appeal  when  there  is  any  evidence  to  support  it" 
Lodge  i\  Gihbs,  159  K  C,  66,  citing  Green  t\  Green,  130  K  C,  578 ; 
In  re  Beaton,  105  K  C,  59;  Young  v.  Rollins,  90  K  C,  125.  The 
same  position  is  approved  in  Ex  parte,  McCown,  139  N".  C,  95.  In  that 
aspect  of  the  matter,  we  have  given  the  record  very  careful  consideration, 
and  are  of  opinion  that  the  findings  of  his  Honor  are  amply  sustained, 
and  his  conclusions  and  judgment  both  of  law  and  fact  should  be 

Affirmed. 
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NORTH  CAROLINA  ELECTRIC  POWER  COMPANY  v.  FRENCH  BROAD 

MANUFACTURING  COMPANY. 

(Filed  16  December,  1920.) 

1.  NogUgence— ^oint  Torts— Actions— Judgments — Concurrent  Negligence 

—Third  Person— -Damages. 

Where  the  Joint  and  concurring  negligence  of  two  parties  cause  an 
injury  to  a  third,  and  a  recovery  has  been  had  of  one  of  them  in  an  action 
brought  against  both,  the  one  paying  the  Judgment  has  no  right  of  action 
over,  and  may  not  recover  of  the  other  a  proportionate  part  of  the 
damages. 

2.  Same— Electricity — ^Wires — Insnlation— Contributory  Cause. 

Where  a  company  generating  electricity  has  supplied  its  customers 
therewith  over  high  voltage  and  deadly  wires,  transformed  at  the  cus- 
tomer's plant,  to  wires  of  harmless  voltage,  except  for  the  furnisher's 
negligence  in  not  insulating  its  wires;  and  the  user  had  made  the  place 
of  danger  accessible  by  elevating  a  railroad  track  for  its  use  at  its  plant 
with  the  knowledge  of  the  furnisher,  the  latter  may  not  recover  of  the 
former  its  proportionate  part  of  the  damages  paid  under  a  Judgment  in  an 
action  against  it  alone,  formerly  brought  by  the  administrator  of  a  de- 
ceased eleven-year-old  boy  whose  death  it  has  caused ;  and  a  motion  as  of 
nonsuit  upon  evidence  of  this  character  should  be  granted. 

Civil  action,  tried  before  Long,  J,,  at  August  Term,  1920,  of  Bun- 
combe, upon  these  issues : 

"1.  Did  the  defendant  negligently  create  a  condition  about  its  trans- 
former house  which  enabled  the  intestate,  William  Lanning,  to  come  into 
contact  with  plaintiff's  wires,  as  alleged  in  the  complaint?  Answer: 
Tes.' 

"2.  If  so,  was  such  negligence  of  defendant  the  primary  cause  of  said 
William  Lanning  receiving  injuries  resulting  in  death,  as  alleged  in  the 
complaint?     Answer:  TTes.' 

"3.  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover  of  the 
defendant  on  account  of  moneys  paid  out  in  the  case  of  Lanning,  admin- 
istrator, V.  The  North  Carolina  Electrical  Power  Company  and  the 
French  Broad  Manufacturing  Company?  Answer:  '$1,031.60  with  in- 
terest from  3  July,  1918.' 

"4.  Was  the  plaintiff  North  Carolina  Electrical  Power  Company  pri- 
marily responsible  and  liable  for  the  negligent  killing  of  William  Lan- 
ning, as  alleged  in  the  answer  of  the  defendant  French  Broad  Manu- 
facturing Company  ?    Answer :  *No'." 

From  the  judgment  rendered  defendant  appealed. 

Mark  W,  Brown  for  plaintiff. 

Martin,  Rollins  &  Wright  for  defendant. 
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Brown,  J.  This  action  was  brought  by  the  plaintiff  for  the  purpose 
of  recovering  from  the  defendant  the  amount  which  the  plaintiff  had 
been  compelled  to  pay  out  on  account  of  a  judgment  previously  r^idered 
in  the  Superior  Court  of  Buncombe  County,  Worth  Carolina,  in  favor 
of  J.  S.  Lanning,  administrator  of  William  Lanning,  against  the  plain- 
tiff and  the  defendant,  because  of  the  alleged  negligent  killing  of  said 
William  Lanning  by  the  n^ligence  of  the  plaintiff  and  the  defendant. 

It  appeared  in  evidence  that  on  14  May,  1917,  William  Lanning,  a  boy 
about  eleven  years  of  age,  was  killed  at  a  transformer  house  maintained 
by  the  defendant  French  Broad  Manufacturing  Company,  at  its  cotton 
mill  near  Asheville,  by  contact  with  three  electric  wires  maintained  by 
the  plaintiff  to  furnish  power  to  operate  defendant's  mill.  The  admin- 
istrator of  William  Lanning  brought  suit  against  the  plaintiff  and  the 
defendant,  and  recovered  damages  against  both  for  the  death  of  Lan- 
ning. Each  of  the  defendants  to  that  case  had  paid  one-half  of  the  judg- 
ment rendered. 

In  the  present  cause  the  plaintiff  claims  that  the  negligence  of  the 
defendant  was  primarily  and  solely  the  cause  of  the  death  of  William 
Lanning,  and  in  consequence  the  plaintiff  was  entitled  to  recover  the 
amount  it  had  paid  out  on  account  of  the  verdict  and  judgment  against 
it  above  mentioned. 

It  appeared  from  the  testimony  that  the  defendant  maintained  a  cot- 
ton manufacturing  plant  situated  on  the  east  side  of  the  Frendi  Broad 
River,  a  short  distance  east  of  a  public  highway,  following  the  course  of 
the  river.  That  on  the  west  side  of  the  defendant's  mill,  and  on  its 
premises,  was  a  transformer  house  built  of  brick,  about  10  feet  wide 
from  10  to  14  feet  in  height  and  about  22  feet  long;  and  that  the  roof 
of  the  transformer  house  on  the  west  side,  prior  to  the  building  of  the  fiU 
hereinafter  mentioned,  was  about  10  feet  from  the  ground.  That  the 
plaintiff  for  many  years  had  maintained  three  high-power  electric  wires 
which  conducted  current  into  the  defendant's  transformer  house  at  the 
north  end;  that  these  wires  came  down  from  a  cross-arm  on  a  pole  to 
another  cross-arm,  about  18  inches  from  the  transformer  house,  and 
were  there  fastened  to  the  cross-arm ;  and  then  extended  practically  on  a 
level  into  the  transformer  house  at  a  point  about  14  inches  from  the  top 
of  the  roof;  that  these  wires  were  bare  and  uninsulated,  and  were  sit- 
uated about  11  feet  from  the  ground;  that  some  4  or  6  feet  below  these 
wires  were  low-tension  electric  wires  which  came  out  of  the  transformer 
house  and  were  extended  into  the  defendant's  mill ;  that  these  low-tension 
wires  carried  a  current  which  was  not  dangerous,  but  the  high-tension 
wires  of  the  plaintiff  constantly  carried  a  deadly  current. 

It  further  appeared  in  evidence  that  several  months  prior  to  the  death 
of  young  Lanning,  the  defendant  began  the  construction  of  a  railroad 
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sidetrack  along  by  the  west  side  of  its  mill,  and  immediately  west  of  the 
transformer  house.  That  in  building  this  railroad  it  was  necessary  to 
make  a  fill  along  the  side  of  the  transformer  house,  and  that  this  fill  had 
been  commenced  several  hundred  feet  north  of  the  mill,  and  built  on  from 
time  to  time,  and  extended  along  by  the  transformer  house,  and  at  the 
time  of  the  death  of  young  Lanning  the  fill  had  been  raised  to  a  point 
about  4  or  6  feet  from  the  roof  of  the  transformer  house  on  the  west  side, 
and  that  the  plaintiff's  high-tension  transmission  wires  were  within  5  or 
6  feet  of  the  earth  after  the  fill  was  made.  It  further  appeared  that  the 
defendant's  officers  and  agents,  and  particularly  its  superintendent,  Sam 
Johnson,  knew  of  the  building  of  this  fill,  and  that  there  was  some  evi- 
dence that  young  Lanning  had  gotten  from  the  top  of  the  transformer 
house  on  to  the  plaintiff's  uninsulated  wire.  There  was  further  evidence 
to  the  effect  that  the  high-tension  wires  were  not  insulated;  that  there 
was  no  fence  or  guard  of  protection  of  any  kind  to  keep  persons  from 
coming  in  contact  with  the  wire;  that  the  superintendent  of  the  plain- 
tiff knew  there  was  no  protection  to  the  wires,  and  knew  of  the  public 
highway  nearby ;  that  there  was  a  village  near  the  place,  and  many  chil- 
dren in  the  neighborhood;  and  that  the  superintendent  and  other  em- 
ployees of  the  plaintiff  company  frequently  passed  the  defendant's  mill. 
It  further  appeared  in  evidence  that  the  plaintiff  maintained  a  steam 
electric  station  immediately  north  of  the  defendant's  mill,  about  400  feet 
distant  therefrom,  and  that  standing  in  the  front  doorway  of  the  plain- 
tiff's electric  power  station  one  could  see  the  fill  at  the  defendant's  mill, 
and  see  the  work  going  on  there. 

There  was  abundant  evidence  to  the  effect  that  plaintiff's  wires  could 
have  been  covered,  or  some  guard  or  protection  put  over  them  so  as  to  ren- 
der it  practically  impossible  for  one  to  come  in  contact  with  them. 

The  witness  Woodcock,  an  expert,  testified  that  these  wires  of  the 
plaintiff,  conveying  6,600  volts  were  uninsulated  and  exposed,  and  that 
as  they  came  within  12  or  14  inches  of  the  top  of  the  transformer  house, 
it  was  usual  and  ordinary  with  electric  companies  to  put  protection 
around  such  wires  to  guard  them,  and  that  it  could  have  been  done ;  that 
this  could  have  been  done  without  reference  to  any  embankment  or  any- 
thing of  that  sort.  On  the  trial  before  his  Honor,  Judge  Stacy,  in  re- 
sponse to  the  first  issue,  the  jury  found  that  William  Lanning  was  killed 
by  the  negligence  of  the  North  Carolina  Electrical  Power  Company; 
under  the  second  issue  the  jury  found  that  he  was  killed  by  the  negli- 
gence of  the  French  Broad  Manufacturing  Company.  The  damage  was 
assessed  at  $2,000.  In  the  judgment  rendered  it  is  declared  that  Wil- 
liam Lanning  was  killed  by  the  joint  and  concurrent  negligence  of  both 
companies.  One-half  of  the  judgment  was  paid  by  the  plaintiff  and 
the  other  half  by  the  defendant. 
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We  are  of  opinion  that  the  motion  to  nonsuit  should  have  been  sus- 
tained. We  doubt  very  much  whether  there  is  any  evidence  of  negli- 
gence upon  the  part  of  the  defendant,  or  any  breach  of  duty  which  it  owed 
to  William  Lanning.  The  construction  of  the  railroad  track  and  the 
embankment  was  essential  to  the  prosecution  of  the  defendant's  business, 
and  there  is  no  evidence  that  it  was  done  negligently  or  needlessly,  or 
that  it  could  have  been  done  in  any  other  way.  The  f^ct  that  it  made 
it  easier  for  boys  to  get  on  top  of  the  transformer  house  does  not  neces- 
sarily make  it  negligence,  but  we  assume  that  the  verdict  of  the  jury  was 
correct  and  that  William  Lanning  was  killed  by  reason  of  the  negligence 
01  the  plaintiff  and  the  defendant.  This  verdict  therefore  established 
the  fact,  binding  upon  both  parties,  that  both  were  guilty  of  negli- 
gence, which  concurred  in  causing  Lanning's  death.  Upon  the  entire 
evidence  we  are  of  opinion  with  Judge  Stacy  in  his  judgment  that  such 
negligence  was  joint  and  concurring.  This  being  so,  there  can  be  no 
recovery  over  upon  the  part  of  the  plaintiff  for  the  part  of  the  judgment 
paid  out  by  it.  The  principle  seems  to  be  well  settled  that  "Ordinarily 
if  one  person  is  compelled  to  pay  damages  because  of  negligence  imputed 
to  him  as  the  result  of  a  tort  committed  by  another,  he  may  maintain 
an  action  over  for  indemnity  against  the  person  whose  wrong  has  thus 
been  imputed  to  him ;  but  this  is  subject  to  the  proviso  that  no  personal 
negligence  of  his  own  has  joined  in  causing  the  injury." 

There  can  be  no  question  that  the  plaintiff  and  the  defendant  owed 
to  William  Lanning  the  duty  to  protect  him  as  far  as  it  was  reasonably 
possible  from  danger  from  coming  in  contact  with  those  highly  charged 
wires.  As  the  wires  belonged  to  the  plaintiff,  and  it  had  control  of 
them,  it  was  unquestionably  as  much  its  duty,  if  not  more,  to  guard  them 
and  render  them  harmless  as  it  was  the  duty  of  this  defendant.  There- 
fore, assuming  that  they  are  equally  culpable,  there  can  be  no  recovery 
upon  the  part  of  the  plaintiff. 

In  the  case  of  Central  of  Georgia  Ry.  Co,  v.  Macon  Ry,  &  Light  Co,, 
it  is  well  said  that :  "The  negligence  of  two  persons  may  be  truly  con- 
current, even  as  among  themselves,  though  the  negligence  of  the  one  be- 
gan antecedently  to  the  negligence  of  the  other,  and  may,  in  a  greater  or 
less  degree,  have  induced  it;  and  in  such  cases  no  right  of  contribution 
or  indemnity  exists  between  the  wrongdoers.  Where  two  separate  persons 
owe  to  a  third  person  the  same  concurrent  duty  as  to  a  particular  thing, 
and  by  reason  of  the  negligent  failure  of  each  and  both  of  them  to  per- 
form that  duty  the  third  person  is  injured,  and  he  sues  only  one  of  those 
who  owed  him  the  duty  (basing  his  right  of  action  solely  upon  the  tor- 
tious state  of  affairs  brought  about  by  this  joint  and  common  neglect  of 
duty),  and  recovers  damages,  no  action  over  arises  in  favor  of  the  person 
thus  subjected  to  the  sole  liability  against  the  other  person  who  owed  the 
same  duty." 
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This  question  is  very  ably  discussed  by  Mr,  Justice  Day  in  Union 
Stock  Yards  v.  R.  R.  Co,,  196  TJ.  S.,  217 :  "A  railroad  company  deliv- 
ered a  car  with  imperfect  brakes  to  a  terminal  company;  both  companies 
failed  to  discover  the  defect,  which  could  have  been  done  by  proper  in- 
spection; an  employee  of  the  terminal  company,  who  was  injured  as  a 
direct  result  of  the  defective  brake,  sued  the  terminal  company  alone 
and  recovered.  In  an  action  brought  by  the  terminal  company  against 
the  railroad  company  for  the  amount  paid  under  the  judgment :  Held, 
that  as  both  companies  were  wrongdoers,  and  were  guilty  of  a  like  neglect 
of  duty  in  failing  to  properly  inspect  the  car  before  putting  it  in  use, 
the  fact  that  such  duty  was  first  required  of  the  railroad  company  did 
not  bring  the  case  within  the  exceptional  rule  which  permits  one  wrong- 
doer, who  has  been  mulcted  in  damages,  to  recover  indemnity  or  con- 
tribution from  another,  on  the  ground  that  the  latter  was  primarily  re- 
sponsible." 

Taking  the  finding  of  the  jury,  as  we  must,  to  be  conclusive  that  Wil- 
liam Lanning  was  killed  by  the  negligence  of  both  plaintiff  and  defend- 
ant, there  is  nothing  in  this  record  which  tends  to  prove  that  they  are 
not  pari  delicto  as  to  each  other,  or  which  takes  the  case  out  of  the  general 
rule  that  when  two  parties,  acting  together,  commit  a  wrongful  act,  the 
party  who  is  held  responsible  cannot  have  contribution  from  the  other 
because  both  are  equally  culpable  or  particepts  crimvrtis  and  the  damage 
resulting  from  their  joint  wrong. 

The  principle  is  laid  down  and  fully  discussed  by  Holmes,  (7.  /.,  in 
Glynn  v,  R,  R.,  175  Mass.,  510.  In  concluding  his  opinion  in  the  case 
of  Union  Stock  Yards  v,  R.  R.,  supra,  Mr,  Justice  Day  says:  "Both 
the  railroad  company  and  the  terminal  company  failed  by  proper  in- 
spection to  discover  the  defective  brake.  The  terminal  company,  because 
of  its  default,  has  been  held  liable  to  one  sustaining  an  injury  thereby." 

We  do  not  think  the  case  comes  within  this  exceptional  class,  which 
permits  one  wrongdoer  who  has  been  mulcted  in  damages  to  recover  in- 
demnity or  contribution  from  another.  In  the  case  under  consideration, 
the  plaintiff  and  the  defendant  owed  a  similar  duty  to  William  Lanning, 
that  is,  to  protect  him  from  injury  from  these  dangerous  wires.  There 
doesn't  seem  to  be  any  reason  that  there  is  any  difference  or  degree  in 
such  duty.  The  jury  has  found  that  both  failed  to  discharge  such  duty. 
We  see  nothing,  therefore,  to  take  the  case  out  of  the  general  rule.  This 
is  the  principle  which  seems  to  be  well  established  by  the  decisions  of  this 
Court.  In  Hodgin  v.  Public  Service  Co.,  179  N.  C,  449,  under  the  in- 
structions of  the  Superior  Court  the  jury  found  the  public-service  com- 
pany primarily  liable,  but  this  Court  set  aside  the  finding  and  held  that 
upon  the  facts  the  injury  was  caused  by  the  concurring  negligence  of 
both  defendants,  and  that  there  was  no  primary  liability.  In  Ridge  v. 
High  Point,  176  N.  C,  421,  this  question  is  fully  considered  and  the 
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primary  liability  of  one  of  the  defendants,  the  furniture  company,  was 
denied  by  Mr,  Jxtstice  Walker,  who  said :  '^e  cannot  see  why  in  any 
phase  of  the  evidence  the  defendants  (town  of  High  Point  and  furniture 
company)  were  not  jointly  liable  to  the  plaintiff  for  the  death  of  her 
intestate,  which  was  plainly  caused  by  their  united  and  wrongful  act." 

The  same  learned  judge  also  considered  this  question  in  Doles  v,  R.  JR., 
160  N.  C,  319,  and  declared,  in  substance,  that  where  two  companies 
are  jointly  negligent  there  is  no  right  of  indemnity,  and  that  the  law 
cannot  recognize  equities  as  springing  from  a  wrong  in  favor  of  one 
who  was  concerned  in  committing  it.  Where  two  or  more  persons  have 
participated  in  the  commission  of  a  wrong  the  general  rule  undoubtedly 
is  that  a  right  to  contribution  will  not  arise  in  favor  of  the  one  held 
responsible  by  the  injured  party.  38  Cyc,  493 ;  Churchill  v.  Holt,  131 
Mass.,  67;  Oregg  v.  Wilmington,  155  N.  C,  24;  there  is  an  elaborate 
discussion  of  the  subject  in  the  case  of  Tacoma  v.  Bonnell,  Anno.  Cases 
1913  V.  p.  934. 

A  large  number  of  cases  are  cited,  and  it  is  held  that  where  the  injury 
is  the  result  of  the  concurrent  negligence  of  two  persons  neither  has  a 
remedy  over  against  the  other.  It  is  also  stated  in  the  body  of  the  de- 
cision in  Tacoma  v,  Bonnell,  supra,  that :  "The  answer  in  this  case  shows 
that  the  city  was  guilty  of  negligence  in  maintaining  its  primary  and 
secondary  wires  in  a  dangerous  condition  when  they  might  readily  have 
made  them  safe  so  that  injury  would  not  result  if  the  wires  should  come 
in  contact.  If  the  city  had  not  been  negligent  in  this  respect,  the  acci- 
dent could  not  have  occurred,  even  though  the  defendant  in  this  action 
was  negligent  in  causing  the  wires  to  come  in  contact.  The  concurring 
negligence  of  both  parties,  therefore,  caused  the  injury.  Under  the  au- 
thorities cited  the  parties  were  in  pari  delicto,  and  neither  may  recover 
against  the  other." 

See,  also,  Robertson  v.  Trammell,  83  S.  W.,  258 ;  R,  R,  Co,  v.  Vance, 
41  S.  W.,  167;  Sparrow  v.  Bromage,  83  Conn.,  27;  19  Anno.  Cases, 
796 ;  Forsyth  v.  R,  R,,  87  Pac,  24 ;  Telephone  Co,  v.  Mansfield  Water 
Co,,  179  S.  W.,  389;  Mills  v.  Boston  &  Maine  R.  R.,  218  Mass.,  593;  the 
decision  in  this  last  case  is  very  apposite.  The  Court  says :  "The  plain- 
tiff relies  upon  the  well  recognized  exception  to  the  general  rule  that  there 
can  be  no  contribution  between  joint  tort  feasors,  to  the  effect  that  a 
plaintiff  may  recover  over  against  other  joint  tort  feasors,  where,  al- 
though he  has  been  negligent  as  to  third  persons  in  failing  to  perform 
a  duty  cast  on  him  by  law,  he  nevertheless  has  acted  in  good  faith  and 
has  not  participated  in  any  wrongful  conduct,  has  shown  all  the  cau- 
tion which  the  defendant  had  a  right  to  expect  of  him,  and  has  relied 
upon  the  defendant  to  perform  his  active  legal  duty  of  due  care,  whose  de- 
cisive and  definite  act  of  failure  in  this  respect  has  exposed  the  plain tifiF 
to  liability  to  a  third  person  arising  from  inference  of  law,  without 
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moral  guilt  on  the  plaintiff's  part  and  without  his  sharing  in  the  wrong- 
ful cause  of  the  injury.  It  relies  upon  his  branch  of  the  case  in  Jacobs 
V,  Pollard,  10  Oush.,  287,  289;  Lowell  t\  Boston  &  Lowell  Railroad, 
23  Pick.,  24,  32 ;  Oray  v,  Boston  Gas  Light  Co.,  114  Mass.,  149 ;  Boston 
Woven  Hose  &  Rubber  Co,  v,  Kendall,  178  Mass.,  232.  It  is  manifest, 
however,  from  the  allegations  of  the  plaintiff's  declaration  that  this  prin- 
ciple cannot  apply,  because  judgment  has  been  recovered  against  it  for 
causing  the  death  of  its  employee,  which  could  only  have  been  assessed 
in  the  substantial  amount  alleged  by  reason  of  some  degree  of  direct  cul- 
pability on  its  part.  For  the  reasons  pointed  out  in  the  earlier  part  of 
this  opinion,  such  a  verdict  for  that  cause  could  not  have  been  recovered 
against  the  plaintiff  if,  as  between  it  and  the  present  defendant,  it  was 
free  from  any  wrongdoing.  It  follows  that  the  principal  which  the  plain- 
tiff invokes  as  the  ground  of  its  right  to  recover  has  no  application  to 
the  facts  disclosed  by  its  declaration." 

Another  very  pertinent  case  is  Central  of  Georgia  R,  R,  Co.  v,  Macon 
R.,  etc.,  Co.,  71  S.  E.,  page  1076,  where  it  appeared  that  the  defendant 
company  maintained  wires  in  the  railway  company's  yard  to  supply 
light.  An  electric  wire  was  fastened  on  the  coal  chute,  the  apron  of 
which  was  lowered  by  a  steam  cable.  The  wire  sagged  against  the  cable 
and  because  the  insulation  either  had  become  worn  or  was  originally  in- 
adequate, the  current  leaked  from  the  wire  to  the  cable,  an  employee  of 
the  roalroad  company  coming  in  contact  with  the  cable  received  a  shock 
which  killed  him ;  this  employee  sued  the  railway  company  for  damages 
and  recovered ;  the  railroad  company  then  brought  suit  against  the  elec- 
tric light  company  for  indenmity  or  contribution.  A  judgment  of  non- 
suit in  the  case  was  affirmed  on  appeal. 

This  decision  seems  to  us  to  be  conclusive  of  the  matter  here  involved. 

It  is  useless  to  multiply  authorities  to  support  a  principle  so  generally 
recognized. 

There  is  only  one  ground  of  negligence  imputed  to  the  plaintiff  in  the 
Lanning  case,  and  that  is  a  failure  to  properly  guard  its  dangerous  wires. 
This  was  a  primary  duty  which  could  not  be  shifted  to  this  defendant, 
and  which  the  plaintiff  failed,  according  to  the  verdict  of  the  jury  in  the 
Lanning  case,  to  discharge.  The  failure  to  discharge  this  duty  was  the 
concurrent  cause  of  Lanning's  death,  to  say  the  least,  and  there  is  no 
reason  why  the  sole  liability  should  be  imposed  upon  this  defendant. 
The  liability  of  the  plaintiff  to  the  defendant  upon  the  counterclaim, 
in  which  the  defendant  seeks  to  recover  from  the  plaintiff  the  haK  of  the 
judgment  paid  out  by  the  defendant,  is  foreclosed  by  the  verdict  of  the 
jury  on  the  fourth  issue.  We  find  no  assignment  of  error  which  brings 
before  us  the  duty  of  reviewing  the  rulings  of  the  court  upon  that  issue. 

The  motion  of  the  defendant  for  judgment  of  nonsuit  is  allowed. 

Beversed. 
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S.  B.  HEMPHILL  v.  LILLIAN  W.  GAITHER. 
(Filed  15  December,  1920.) 

1.  Arbitratton  and  Award — ^Arbitrators — Named  in  Altemative— Fraud. 

Where,  under  a  writing  agreeing  that  I.,  C,  or  N.  go  upon  the  land  and 
locate  and  establish  the  dividing  line  in  dispute  between  the  parties,  the 
submission  to  arbitrate  is  to  any  one  of  the  three  designated  persons ;  and 
where  one  of  them  acts,  going  upon  the  land  for  the  purpose,  with  the 
parties  to  the  agreement,  and  with  their  acquiescence  establishes  the  line, 
they  are  concluded  by  the  award  so  made,  in  the  absence  of  fraud,  irregu- 
larity, or  conduct  upon  the  part  of  the  arbitrator  which  will  avoid  the 
award. 

2.  Same— Bnrden  of  Proof— —Evidence— Instmctions. 

The  burden  of  proof  is  on  the  defendant  in  the  action  to  show  fraud 
in  an  award  set  up  in  the  complaint,  and,  upon  conflicting  evidence,  a 
peremptory  instruction  thereon  to  answer  the  issue  as  to  the  plaintUTs 
being  estopped  in  his  favor,  is  reversible  error. 

CrviL  ACTION,  tried  before  Webb,  /.,  at  June  Term,  1920,  of  Bun- 
combe, upon  these  issues : 

"1.  Is  the  plaintiff  estopped  by  the  report  of  J.  M.  Carver  from  claim- 
ing that  part  of  said  land  shown  on  the  court  map  by  the  lines  1  to  2, 
2  to  3,  3  to  4,  4  to  5,  5  to  6,  and  6  to  1  ?    Answer :  'li(o,' 

"2.  Is  the  plaintiff  the  owner  of  the  land  described  in  the  complaint 
and  shown  on  the  court  map  by  the  lines  A  to  B,  B  to  C,  C,  to  D,  D  to  E, 
and  E  to  A  ?    Answer :  'Yes'." 

From  the  judgment  rendered  the  defendant  appealed. 

Mark  W.  Brown  for  plaintiff. 

Fortune  &  Roberts,  Frank  Carter,  George  A,  Shuford  for  defendant. 

Brown,  J.  The  complaint  alleges  a  cause  of  action  for  the  removal 
of  a  cloud  from  the  title  of  land,  but  the  controversy  had  to  do  only  with 
a  strip  some  ten  or  twelve  acres  in  extent  claimed  by  both  parties  under 
their  contentions  as  to  the  proper  location  of  the  common  boundary  of 
their  adjoining  holdings.  The  answer  alleged  inter  alia  the  defense  of 
estoppel  by  arbitration  and  award.  This  defense  was  attacked  in  the 
plaintiff's  reply  by  allegations  of  mistake  and  fraud  in  both  the  submis- 
sion and  award. 

The  court  instructed  the  jury  that  upon  all  the  evidence  the  plaintiff 
is  not  estopped  from  asserting  his  rights  in  this  case,  and  if  the  jury 
should  believe  all  the  evidence  they  should  answer  the  first  issue  '^o." 
To  this  instruction  the  defendant  excepted. 

We  are  of  opinion  that  the  exception  is  well  taken. 


k. 
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It  is  first  claimed  that  the  arbitration  is  void  on  its  face.  The  sub- 
mission was  in  writing  and  reads  as  follows : 

North  Carolina — Buncombe  County. 

Whereas,  a  disagreement  has  arisen  between  the  parties  hereto  as  to 
the  location  of  the  dividing  line  between  the  said  parties,  and  whereas 
the  said  parties  are  desirous  of  settling  said  disagreement  and  location 
said  line. 

iNow,  therefore,  it  is  agreed  by  the  said  parties  that  O.  L.  Israel,  J.  M. 
Carver,  or  C.  H.  Neil,  County  Surveyor,  shall  go  upon  the  lands  of  the 
said  parties  and  locate  and  establish  ihe  dividing  lines  between  said  par- 
ties and  that  the  line  so  established  by  said  surveyor  shall  be  the  perma- 
nent line  between  said  parties.    Witness  our  hands  and  seals,  this  the 

day  of  May,  1918. 

S.  B.  Hemphill,      [seal.] 
L1LLLA.N   Gaitheb,    [seal.] 
Witness :  Telitha  Hemphill. 

It  appears  that  the  two  arbitrators,  Neil  and  Israel,  did  not  act,  but 
that  Carver  did.  The  submission  was  not  to  all  three,  but  to  either  one. 
It  appears  in  evidence  that  Carver  acted  and  that  both  parties  were  pres- 
ent and  recognized  his  right  to  act. 

We  are  of  opinion  that  the  submission  was  not  void  on  its  face. 

The  submission  to  arbitration  being  sufficient  in  form  as  well  as  the 
award  made  in  pursuance  thereof,  it  follows  that  it  is  binding  upon  the 
plaintiflF  and  is  sufficent  to  prevent  a  recovery  unless  successfully  assailed 
for  some  fraud,  irregularity  or  conduct  upon  the  part  of  the  arbitrator 
which  will  avoid  the  award.  The  burden  of  proof  was  upon  the  plaintiff 
to  produce  this  evidence  and  to  satisfy  the  jury  of  its  truth.  The  de- 
fendant offered  evidence  in  support  of  her  plea.  It  was  testified  by  the 
arbitrator  and  three  other  witnesses  that  the  award  was  duly  made  and 
that  the  result  was  reached  by  the  arbitrator  was  freely  accepted  by  both 
parties  and  that  the  plaintiff  expressed  himself  as  satisfied  therewith. 
The  evidence  was  not  all  one  way  and  the  peremptory  instruction  of  the 
Court  was  erroneous;    Smith  v.  Holmes,  167  N.  C,  661. 

There  must  be  another  trial. 

New  trial. 
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GOLDIE  HENNIS  v.  CECIL  F.  HENNIS. 
(Filed  15  December,  1920.) 

1.  Sunmions^  Service— Process^  Clerks  of  Court — Courto— ¥lndl]ig»— • 

Appeal  and  Error— Actions. 

Where  the  clerk  of  the  court  has  refused  defendant's  motion  to  dismiss 
plaintiff's  action  for  divorce,  made  on  the  ground  that  the  summons  had 
been  issued  less  than  ten  days  from  the  time  set  for  its  return,  finding  the 
fact  to  the  contrary,  which  was  afllrmed  by  the  trial  Judge  on  appeal,  such' 
findings  are  not  reviewable  in  the  Supreme  Court  on  appeal  thereto,  and 
the  action  of  the  lower  court  will  be  affirmed. 

2.  Divorce— Marriafire— -Alimony — ^Attorney  and  Client — ^Attorney's  Fees. 

Where  the  allegations  of  the  complaint  are  sufficient  under  the  terms 
of  our  statute,  Rev.,  1566,  and  are  fo\md  to  be  true  and  sufficient  by  the 
Judge  of  the  Superior  Court,  in  the  wife's  action  for  divorce,  a  mensa  et 
thoro,  the  court  may  leave  open  the  charges  made  by  each  of  the  parties 
against  the  other,  and  award  alimony  pendente  lite,  including  reasonable 
attorney's  fees,  taking  into  consideration  the  circumstances  of  the  case. 

8.  Same-— Appeal  and  Error— Court's  Discretion. 

The  question  of  the  amount  allowed,  in  proper  instances,  by  the  Superior 
Court  Judge  to  the  wife,  in  her  action  for  divorce  a  mensa  et  thoro,  is  ad- 
dressed to  his  sound  Judgment  and  discretion,  and  not  reviewable  on 
appeal,  unless  his  discretion  is  abused. 

Appeal  by  defendant  from  Long,  J.,  on  2  August,  1920,  from  Bun- 
combe. 

This  is  an  action  for  divorce,  which  comes  here  by  appeal  from  an 
order  made  upon  motion  by  the  plaintiff  for  alimony  and  counsel  fees. 

Plaintiff  alleged  willful  abandonment  of  her  by  the  defendant  with- 
out just  cause,  cruel  treatment,  failure  to  support,  and  other  matters  in 
aggravation,  and,  among  them,  that  he  left  her  without  any  means  for 
her  support,  and  that  she  had  none  of  her  own. 

Defendant  denied  all  her  allegations,  except  the  one  as  to  their  mar- 
riage, and  charged  the  plaintiff  with  adultery. 

The  judge  left  open  the  charges  made  by  each  of  the  parties  against 
the  other,  but,  for  the  purpose  of  passing  upon  the  motion,  found  the 
following  facts :  "The  court  finds  the  allegations  in  the  complaint  to  be 
true,  and  to  the  extent  that  plaintiff  is  entitled  to  a  divorce  a  mensa  ei 
thoro,  unless  otherwise  found  hereafter.  Exactly  how  much  property 
the  defendant  has,  the  court  is  unable  to  say  with  definite  certainty,  bui 
the  court  does  not  find  that  he  has  property  of  considerable  value;  that 
he  is  a  man  who  can  earn,  and  ought  to  earn,  a  good  salary;  and  the 
court  finds  that  he  himself  abandoned  his  wife  and  without  providing 
her  with  adequate  support,  and  that  she  is  in  need  of  funds  for  her  own 
support  and  for  funds  to  employ  counsel  in  the  litigation  now  pending 
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between  herself  and  her  husband."  The  court  thereupon  ordered  that 
defendant  pay  to  plaintiff  $100  on  12  October,  1920,  to  meet  her  imme- 
diate necessities,  and  $60  on  the  twelfth  day  of  each  month  thereafter, 
all  as  alimony  pendente  lite,  and  $150  as  counsel  fees  in  this  litigation. 
Defendant  appealed. 

George  8,  Reynolds  and  Marcus  Erwin  for  plaintiff, 
J,  H.  Folger  for  defendant, 

WAI.KEB,  J.,  after  stating  the  case :  The  defendant  moved  to  dismiss 
the  action  upon  the  ground  that  the  summons  was  issued  less  than  ten 
days  before  the  time  set  for  it's  return,  but  this  matter  was  first  h^ard 
by  the  clerk,  who  found  as  the  fact  that  the  summons  was  issued  ten 
days  before  22  January,  1920,  which  was  the  return  day,  and  thereupon 
he  overruled  the  motion  to  dismiss,  and  defendant  appealed  to  the  Supe- 
rior Court,  where  the  judge  affirmed  the  action  of  the  clerk,  and  after-  . 
wards,  the  defendant,  having  failed  to  further  appear  and  file  answer,  al- 
lowed him  time  to  plead,  and  the  defendant  afterwards  filed  his  answer. 
There  was  no  error  in  this  ruling  of  the  court.  We  must  take  the  facts, 
as  found  by  the  clerk,  and  affirmed  by  the  judge,  to  be  true,  as  they  are 
not  reviewable  here.     Coharie  L.  Co,  v,  Buhmann,  160  N^.  C,  385. 

The  court  having  found  that  the  allegations  of  the  complaint  are  true, 
we  can  discover  no  error  in  it's  order  providing  for  alimony  pendente 
lite  and  counsel  fees.  The  case  comes  directly  and  expressly  within  the 
terms  of  the  statute,  Revisal  of  1905,  sec.  1566,  which  are,  that  where 
it  shall  appear  to  the  court  that  the  facts  set  forth  in  the  complaint  are 
true  and  entitle  her  to  the  relief  demanded  therein,  and  it  further  ap- 
pears that  she  has  not  sufficient  means  wherein  to  subsist  during  the 
prosecution  of  the  suit,  and  to  defray  the  necessary  and  proper  expenses 
thereof,  the  judge  may  order  the  husband  to  pay  her  such  alimony  dur- 
ing the  pendency  of  the  suit  as  shall  appear  to  him  just  and  proper,  hav- 
ing regard  to  the  circumstances  of  the  parties.  The  plaintiff  applies  for 
divorce  a  mensa,  and  sets  forth  sufficient  facts  in  her  complaint  which, 
if  finally  found  to  be  true,  will  entitle  her  to  the  relief  for  which  she 
prays,  and  the  judge  finds  her  allegations  to  be  true,  and  that  she  has 
not  sufficient  means  whereon  to  subsist  during  the  prosecution  of  the  suit, 
and  to  defray  the  necessary  and  proper  expenses  thereof.  This  entitles 
her  to  alimony,  as  ordered  by  the  judge.  Lea  v.  Lea,  104  N.  C,  603; 
Lassiter  v.  Lassiter,  92  N.  C,  130;  Allen  v,  Allen,  (at  this  term);  and 
also  Medlin  v,  Medlin,  175  N.  C,  529,  where  this  question  as  to  alimony 
is  learnedly  and  exhaustively  discussed  by  Justice  Hoke,  and  previous 
erroneous  decisions  corrected  or  overruled. 

The  amount  to  be  fixed  for  alimony  and  expenses  of  suit  is  within  the 
sound  judgment  and  discretion  of  the  court,  and  the  order  in  respect 
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thereto  is  not  reviewable  by  this  Court  in  the  absence  of  gross  abuse, 
which  does  not  appear  in  this  record.  Moore  v,  Moore,  130  N.  C,  333 
(8.  c,  131  N.  C,  374) ;  Barker  v.  Barker,  136  K  C,  316 ;  Alien  v.  AJkn, 
supra. 

The  law  may  prove  to  be  harsh  in  some  cases,  for  it  may  turn  out 
that  the  husband  was  wholly  in  the  right,  and  the  wife  wholly  in  the 
wrong,  but  he  must  submit  to  this  apparent  injustice  with  patience,  hard 
though  it  may  be,  for  the  law  so  declares. 

No  error. 


ALLEN   BROTHERS  v.   RALEIGH   SAVINGS   BANK  AND   TRUST   COM- 
PANY, Executor  of  B.  GRIMES  GOWPER,  Deceased,  et  al. 

(FUed  24  December,  1920.) 

1.  Waiver  —  Contracts  —  Wridng  —  Expenditures  for  Improvements  on 

Lands— Principal  and  Agents— Division  of  Profits. 

Under  a  contract  for  the  sale  of  lands  for  a  present  consideration  paid 
by  the  sellers  to  the  owner,  with  provision  for  an  expenditure  of  a  certain 
sum  for  improvement,  to  be  increased  on  mutual  agreement  between  the 
parties,  in  writing,  the  question  of  the  waiver  of  the  writer  is  one  of 
personal  privilege  to  be  exercised  by  the  owner,  and  to  be  shown  as  a 
matter  of  fact  by  the  evidence,  that  he  intended  to  relinquish  this  right  by 
words  or  by  acts  calculated  to  induce  the  seller  to  believe  that  the  owner 
had  abandoned  his  right  to  require  a  written  agreement  as  to  such  in- 
creased expenditure. 

2.  Same— Parol  Agreements— Acts  and  Conduct— Consideration. 

A  contract  for  the  sale  of  land,  after  expressing  a  present  consideration 
to  be  paid  the  owner,  provided  for  an  expenditure  of  $20,000  for  improve- 
ments before  a  distribution  of  profits  between  the  owner  and  his  selling 
agents,  and  such  further  sum  for  development  of  the  lands  if  agreed  upon 
in  writing.  A  parol  agreement  was  made  as  to  a  further  and  much  larger 
expenditure  for  such  improvements,  to  the  total  amount  of  $204,000,  with 
the  knowledge  and  acquiescence  of  the  owner:  Held,  a  waiver  by  the 
owner  of  the  requirement  of  a  writing  for  the  further  expenditure,  which 
must  be  paid  before  the  distribution  of  the  contemplated  profits,  allowing 
the  owner  to  retain  as  a  priority  the  sum  of  money  paid  liim  as  the 
consideration  for  making  the  original  contract  of  sale. 

8.  Same— Executors  and  Administrators— -Personal  Representatives. 

The  waiver  by  the  owner  of  lands,  requiring  a  consent  in  writing,  for 
improvements  on  the  land  by  his  selling  agents,  beyond  a  certain  sum 
specified  in  the  contract,  is  binding  upon  his  executor,  or  personal  repre- 
sentatives, after  his  death. 

CivrL  ACTION,  instituted  in  the  superior  Court  of  Wake  by  Allen 
Brothers,  a  copartnership,  composed  of  Daniel  Allen,  Frank  Allen,  and 
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W.  G.  Allen  v.  The  Raleigh  Savings  Banks  &  Trust  Company,  executor 
of  the  estate  of  B.  G.  Cowper,  and  Mary  Grimes  Cowper  and  Bryan 
Grimes  Cowper,  it  being  agreed  by  all  parties  that  matters  of  law  and 
fact  might  be  determined  by  the  court,  the  matters  at  issue  were  heard 
by  Kerr,  J,,  at  chambers  at  Warren  ton,  North  Carolina,  on  14  November, 
1920,  and  upon  motion  of  the  counsel  for  the  plaintiffs,  judgment  herein 
filed,  was  signed  by  the  court.  From  the  action  of  the  court  in  signing 
the  judgment  tendered  by  the  plaintiffs  the  defendants  appealed. 
The  following  is  the  judgment  rendered: 

This  cause,  coming  on  to  be  heard,  and  being  heard  by  Honorable  John 
H.  Kerr,  Judge,  holding  the  courts  of  the  Seventh  Judicial  District, 
there  being  present  Bryan  Grimes  Cowper  and  John  H.  Boushall,  trust 
officer  of  The  Raleigh  Savings  Bank  &  Trust  Company,  one  of  the  de- 
fendants herein,  representing  the  defendants  to  this  action,  and  Albert 
L.  Cox,  counsel  for  the  plaintiff,  and  Daniel  Allen,  of  Allen  Brothers, 
the  plaintiff  herein ;  and  it  appearing  to  the  court  and  being  found  as  a 
fact  by  the  court  that  all  parties  to  this  action  consent  to  all  matters  of 
law  and  fact  being  determined  by  the  court,  the  parties  hereto  waived 
trial  by  jury,  it  is  by  the  court  found  as  a  fact  that  B.  G.  Cowper  and 
Allen  Brothers  had  consented  and  agreed  together  to  change  and  amend 
sections  4,  8,  14,  and  19  of  the  contract  entered  into  on  12  August,  1919, 
by  and  between  B.  G.  Cowper  and  Allen  Brothers,  so  as  to  eliminate  from 
said  contract  any  limit  upon  the  funds  to  be  expended  in  the  develop- 
ment of  the  lands  described  in  said  contract,  and  that  in  lieu  of  the  said 
limit  of  $20,000  prescribed  in  the  said  sections  above  recited,  that  such 
improvements  should  be  made  and  such  moneys  expended  in  the  develop- 
ment of  said  property  as  might  be  found  necessary  by  the  parties  to  said 
contract.  And  it  is  further  found  by  the  court  as  a  fact  that  said  sec- 
tions 4,  8,  14,  and  19  were  eliminated  by  the  said  B.  G.  Cowper  and 
Allen  Brothers,  in  so  far  as  they  limited  the  expenditures  of  moneys  for 
the  development  of  the  said  land,  and  that  by  and  with  the  consent  of 
B.  G.  Cowper,  $204,000  has  been  expended  in  improving  and  developing 
the  lands  of  B.  G.  Cowper,  described  in  said  contract,  and  that  said 
moneys  were  so  expended  under  an  agreement  between  the  said  B.  G. 
Cowper  and  the  said  Allen  Brothers,  that  the  expenditures  so  made 
should  be  a  charge  against  the  property,  and  should  be  paid  before  any 
distribution  of  profits  was  to  be  had,  as  contemplated  in  accord  with  the 
terms  of  the  contract. 

The  court  finds  further  that  B.  G.  Cowper  is  dead,  and  that  under 
the  terms  of  his  will  the  said  Raleigh  Savings  Bank  &  Trust  Company 
has  qualified  and  is  acting  as  his  executor,  and  is  empowered  to  carry  out 
39—180 
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the  provisions  of  said  contract,  above  referred  to,  and  that  Mary  Grimes 
Cowper  and  Bryan  Grimes  Cowper,  its  co-defendants,  are  the  only  heirs- 
at-law  and  devisees  under  the  will  of  the  said  B.  G.  Cowper,  deceased. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  contract  origi- 
nally made  between  the  plaintiff  and  B.  G.  Cowper  be  reformed,  so  as  to 
eliminate  therefrom  the  limitation  of  $20,000  on  the  costs  of  develop- 
ments and  improvements  as  shown  in  paragraphs  Nos.  4,  8,  14,  and  19 
of  said  contract,  and  to  permit  settlement  on  the  basis  of  the  expendi- 
tures actually  made  and  to  be  made  in  the  development  of  the  said  lands 
referred  to.  (Signed)     John  H.  Kebb, 

Judge  Holding  Court  Seventh  Judicial  District. 

A,  L,  Cox  for  plaintiffs, 

John  H,  Boushall  for  defendants. 

Brown,  J.  It  appears  from  the  findings  of  fact  that  on  12  August, 
1919,  B.  G.  Cowper  and  the  plaintiffs,  Allen  Brothers,  entered  into  a 
contract  with  reference  to  the  development  of  property  belonging  to  the 
said  Cowper,  known  as  Fairview  Farm,  a  copy  of  which  contract  will 
appear  as  an  exhibit  attached  to  the  complaint  in  this  action. 

In  this  contract  it  was  provided  that  the  limit  of  expenditures  for  the 
development  of  the  property  should  be  $20,000,  unless  a  larger  expendi- 
ture was  approved  in  writing  by  both  parties.  During  the  lifetime  of  the 
said  B.  G.  Cowper  and  subsequent  to  the  execution  of  the  contract,  much 
more  than  $20,000  was  spent  in  the  development  of  the  said  property, 
this  being  done  with  the  knowledge  and  consent  of  the  said  B.  G.  Cowper, 
as  was  found  as  a  fact  by  the  court  below.  The  requirement  that  con- 
sent to  the  increase  of  the  expenditures  should  be  put  in  writing  was 
not  complied  with,  prior  to  the  death  of  the  said  Cowper. 

It  was  found  as  a  fact  by  the  court  below  that  the  increased  expendi- 
tures were  consented  to  by  B.  G.  Cowper,  and  it  was  directed  that  the 
contract  be  reformed  to  such  an  extent  as  to  permit  the  consideration 
of  the  actual  cost  of  expenditure  for  the  improvements  in  the  division 
of  the  proceeds  of  the  sale  of  the  property  mentioned  in  the  contract. 

The  written  contract  referred  to  contains  the  following  clause :  "That 
should  owner,  (Cowper)  and  seller,  (Allen)  decide  that  it  would  be  ad- 
visable to  make  additional  expenditures  in  the  development  of  said  prop- 
erty in  excess  of  the  $20,000  hereinbefore  provided  for,  such  additional 
development  may  be  made  upon  mutual  consent  in  writing  and  the  addi- 
tional cost  of  said  development  shall  be  taken  care  of  in  the  same  man- 
ner as  is  hereinbefore  provided  for  discharging  said  $20,000." 

The  only  point  presented  by  this  appeal  is  as  to  whether  there  could 
be  and  was  a  waiver  by  the  testator  B.  Grimes  Cowper  of  the  stipulation 
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in  the  contract  that  consent  to  the  increased  expenditures  for  developing 
the  property  should  be  in  writing. 

We  have  no  hesitation  in  holding  that  the  stipulation  could  be  waived 
and  the  judge  of  the  Superior  Court  has  found  as  a  fact  that  the  testator 
personally  knew  of  and  consented  to  the  increased  expenditures  as  being 
necessary  for  the  proper  development  of  the  property.  In  law  such  con- 
duct constituted  a  waiver  and  the  testator  would  be  estopped  from  after- 
wards objecting  to  the  increased  expenditures.  The  law  would  not  al- 
low him  to  perpetrate  a  fraud,  and  doubtless  he  would  not  have  desired 
to  do  so. 

To  constitute  a  waiver  it  must  appear  that  there  was  an  intention  to 
relinquish  the  right  or  there  must  be  words  or  acts  calculated  to  induce 
the  plaintiffs  to  believe  that  the  testator  had  abandoned  his  right  to  re- 
quire a  written  agreement  as  to  such  expenditures. 

Waiver  is  usually  a  matter  of  personal  privilege  and  must  be  made  by 
the  person  whose  rights  are  affected.  Waiver  is  a  matter  of  fact  to  be 
shown  by  the  evidence,  40  Cyc.  267 ;  Parsons  v.  Lane,  97  Minn.  98. 

The  usual  manner  of  waiving  a  right  is  by  conduct  or  acts  which  indi- 
cate an  intention  to  relinquish  the  right.  The  binding  effect  of  a  waiver 
is  founded  upon  the  doctrine  of  estoppel. 

The  court  finds  as  a  fact  that  "Sections  4,  8,  14,  and  19  of  the  contract 
were  eliminated  by  said  B.  G.  Cowper  and  Allen  Brothers,  in  so  far  as 
they  limited  the  expenditures  of  moneys  for  the  development  of  the  said 
land,  and  that  by  and  with  the  consent  of  B.  G.  Cowper  $204,000  has  been 
expended  in  improving  and  developing  the  lands  of  B.  G.  Cowper,  de- 
scribed in  said  contract,  and  that  said  moneys  were  so  expended  under 
an  agreement  between  the  said  B.  G.  Cowper  and  the  said  Allen  Broth- 
ers, that  the  expenditures  so  made  should  be  a  charge  against  the  prop- 
erty and  should  be  paid  before  any  distribution  of  profits  was  to  be 
had."    This,  of  course,  means  that  the  $1,000  purchase  price  has  priority. 

No  one  will  be  permitted  to  take  advantage  of  his  own  wrong.  The 
testator  consented  to  these  greatly  increased  expenditures  and  the  land 
received  the  benefit  of  them.  His  acts  are  binding  on  the  executor  and 
devisees  and  they  must  abide  by  them. 

The  judgment  of  the  Superior  Court  is 

Affirmed. 
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EARL  BUTNER,  by  His  Next  Friend,  L.  B.  BUTNER,  v.  BROWN 

BROTHERS  LUMBER  COMPANY. 

(Filed  24  December,  1920.) 

1.  Employer  and  Employee— -Master  and  Servant — Third  Persons— Minors 

—Infanta     Safe  Place  to   Work — Negligence— -Evidence— Nonsuit- 
Trials — ^Invitation. 

Among  other  machinery  in  its  woodworking  plant,  the  defendant  had 
an  edging  machine  of  standard  kind  in  good  order,  with  the  cogwheels 
moving  the  carriage  covered  by  metallic  hoods  in  the  usual  manner,  pro- 
tecting the  employees  working  thereat  in  the  manner  therein  required  of 
them,  under  the  rules  of  the  company,  children  were  forbidden  to  come  into 
the  mill,  with  notices  placed  in  the  mill  to  give  sufficient  notice  thereof; 
that  plaintiff,  a  bright  lad  of  eleven  years  of  age,  was  sent  to  the  mill  by 
his  father  to  get  some  of  the  edging  placed  on  the  outside  of  the  miU, 
forbidding  the  son  to  enter  the  mill,  which  had  also  been  forbidden  him 
by  the  supervising  officers  of  the  mill;  that  upon  the  invitation  of  a 
worker  at  the  edging  machine,  a  lad  of  about  sixteen  years  of  age,  and 
in  the  absence  of  other  employee,  the  plaintiff  entered  the  mill  to  get  his 
edging  from  around  the  machine,  and  his  clothes  caught  in  the  cogs,  caus- 
ing the  injury  alleged,  while  he  was  in  a  dangerous  position  not  required 
by  the  operation  of  the  machine:  Held,  in  the  absence  of  evidence  suffi- 
ciently definite  to  show  an  abrogation  of  the  rule,  the  invitation  and 
direction  of  the  employee,  having  a  definite  work  to  perform  as  a  laborer 
at  the  edger,  was  not  within  his  authority  to  bind  his  principal,  the 
defendant,  and  the  evidence  is  insufficient  to  show  negligence  on  the  part 
of  the  defendant;  and  a  motion  as  of  nonsuit  thereon  should  have  been 
granted. 

2.  Same— Duty  of  Employer. 

The  duty  of  an  employer  to  furnish  his  employee  a  safe  place  to  work 
at  a  power-driven  machine,  in  this  case  an  edger  in  a  woodworking  plant, 
does  not  extend  to  an  outsider  who  has  entered  the  shop,  forbidden,  whose 
clothing  has  caught  in  the  cogs  of  the  machine,  causing  the  injury  for 
which  he  seeks  damages  in  his  action. 

Olabk,  0.  J.,  dissenting. 

Civil  action,  tried  before  Harding,  J.,  and  a  jury,  at  August  Special 
Term,  1920,  of  Yancey. 

The  action  is  to  recover  damages  for  physical  injuries  caused  by  alleged 
negligence  of  defendant  company  in  not  properly  safeguarding  its  ma- 
chinery and  in  permitting  plaintiff,  a  child  twelve  years  of  age,  or  little 
over,  to  go  about  same  whereby  he  was  caught  in  the  cogs  of  certain 
portions  of  the  machinery  and  received  painful  and  permanent  injuries 
to  plaintiff's  great  damage.  There  was  denial  of  liability  by  defendant 
and  on  issues  submitted,  the  jury  rendered  a  verdict  for  plaintiff  assess- 
ing his  damages.  Judgment  on  verdict  and  defendant  company  excepted 
and  appealed. 
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Charles  Hutchins  and  A,  Hall  Johnson  for  plamtijf, 
Waison,  Hudgins,  Watson  &  Fonts  for  defendant, 

Hoke,  J.  On  careful  consideration,  we  are  of  opinion  that  no  liability 
has  been  established  against  defendant  company,  and  the  motion  for 
nonsuit  should  have  been  sustained.  There  was  evidence  tending  to  show 
that  in  March,  1918,  plaintiff,  a  bright  boy,  then  about  12  years  of  age, 
had  his  arm  caught  in  the  cog-wheels  of  an  edging  machine  in  the  lum- 
ber mill  of  the  defendant  company  and  had  it  crushed  so  that  it  had  to 
be  amputated,  that  this  machine  was  in  the  shape  of  a  long  table,  on 
which  there  was  a  carriage  propelled  by  a  gearing  of  cogwheels  at  the 
side  of  the  table  and  on  this  carriage  the  lumber  was  moved  forward 
through  the  machine,  cutting  off  the  edges  as  the  term  imports.  The 
foreman  usually  stands  at  the  front,  feeding  the  machine  or  guiding 
the  lumber  as  it  goes  through,  and  at  the  other  end  another  man  or  boy 
with  the  duty  of  tailing  the  edger,  and  when  the  lumber  has  passed 
through  it  goes  on  to  the  trimmer  table,  about  20  feet  beyond,  and  the 
edgings  are  thrown  into  the  hog  or  off  to  the  side  of  the  machine  so  as 
to  keep  the  same  clear.  That  the  machine  in  question  was  a  standard 
machine  in  good  order  and  the  cogwheels  which  moved  the  carriage  were 
covered  by  metallic  hoods  going  two-thirds  of  the  way  down  in  the  usual 
manner  of  such  coverings  and  affording  ample  protection  to  any  em- 
ployee engaged  in  operating  the  machine  or  working  about  it,  and  the 
only  way  to  get  caught,  as  stated  by  several  witnesses,  was  to  "come  up 
under  it.''  There  was  also  full  testimony  on  the  part  of  the  defendant 
that  by  the  rules  of  the  company  and  its  managers  children  were  for- 
bidden to  come  within  the  mill,  notices  to  that  effect  being  placed  gen- 
erally about  in  the  mill  in  places  likely  to  give  warning,  and  they  were 
never  allowed  in  the  mill  except  when  they  slipped  in.  That  on  the  oc- 
casion in  question,  Corliss  Eishell  being  the  edger  or  foreman  in  charge 
of  the  machine,  and  Joe  Eishell,  an  ordinary  laborer,  about  16  or  17  years 
of  age,  acting  as  tailer,  the  plaintiff  was  sent  by  his  father  to  the  mill 
to  get  some  of  the  edging  for  the  purpose  of  doing  repairing  about  his 
lot,  and  which  were  to  be  obtained  on  the  outside  of  the  mill  where  they 
were  usually  placed  when  sold  or  given  away,  and  both  father  and  son 
testified  that  the  father  had  instructed  the  plaintiff  on  no  account  to  go 
in  the  mill  for  the  edgings.  And  speaking  to  the  fact  of  plaintiff  being 
in  the  mill  and  about  the  machine  at  the  time,  Corliss  Eishell,  the  fore- 
man as  stated,  but  now  in  the  employment  of  others  in  the  State  of  Penn- 
sylvania, testified  as  follows :  "In  March  or  April,  1913,  this  boy,  Earl 
Butner,  came  to  Brown  Brothers'  sawmill  at  Eskota  where  I  was  work- 
ing. He  came  after  some  edgings.  I  told  him  particularly  and  emphati- 
cally not  to  come  in  the  mill  while  it  was  being  operated.    There  was  no 
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room  for  him  there.  He  was  in  the  way.  I  told  this  boy,  plainly  and 
emphatically,  and  he  knew  what  I  said  and  Tinderstood  me,  that  he  was 
not  allowed  on  the  mill,  and  should  not  be  there  while  the  mill  was  run- 
ning. He  obeyed  my  orders  at  first  for  a  period  of  about  ten  minutes. 
Then  when  I  was  away  from  my  regular  place  for  a  few  minutes,  he 
came  back  in  and  went  in  under  a  string  of  live  rolls  and  got  his  arm 
hurt.  The  first  thing  I  knew  of  this  was  that  I  heard  him  holler.  I 
thought  at  first  that  his  coat  was  caught,  and  I  went  over  to  see  if  I 
could  help  him  out.  We  then  discovered  the  accident  and  had  him  re- 
lieved as  quick  as  possible.  The  boy  could  not  possibly  have  gotten  in- 
jured in  the  cog  gears  if  he  had  been  standing  up.  These  cog  gears  were 
protected  by  metal  coverings.  The  boy  got  down  under  them  in  viola- 
tion of  the  instructions  that  I  had  given  him."  This  testimony,  how- 
ever, was  denied  by  the  plaintiff,  who  after  saying  that  his  father  had 
told  him  not  to  go  in  the  mill,  testified  that  he  went  in  on  the  invitation, 
of  Joe  Eishell,  the  tailer.  The  circumstances  more  directly  revelant  be- 
ing given  in  his  own  language  as  follows :  "The  day  I  lost  my  arm  I 
went  in  to  get  some  strips  at  the  edger  machine  where  Joe  Rishell  was 
working;  he  was  between  16  and  17  years  old.  I  was  going  down  the 
road  and  Joe  Eishell  came  to  the  door  of  the  mill  and  motioned  for 
me  to  come  up  and  I  could  not  hear  what  he  said  for  the  mill  was  go- 
ing. He  told  me  to  go  in  and  get  the  strips  out,  that  he  was  busy  and 
could  not  help  me  turn  but  would  help  after  a  while  if  he  got  time,  and 
I  went  in  there.  The  way  I  went  the  edger  was  50  feet  from  the  door. 
I  know  where  the  edger  machine  was  for  I  had  been  in  there  before; 
I  do  not  know  that  I  had  ever  seen  Joe  Eishell  at  the  edger  machine 
before  but  I  had  seen  other  men  there.  The  edger  was  running  and  to 
get  the  strips  I  had  to  go  in  between  the  roller  bed  and  the  hog.  Joe 
Eishell  told  me  to  go  in  there  and  get  them,  and  I  went  in  there  and 
threw  out  8  or  10  strips  and  went  to  pull  out  another  one  and  it  hung,  and 
I  jerked  at  it  and  my  arm  came  back  and  caught  in  the  cogs  and  ground 
it  off."  From  this  the  testimony  chiefly  relevant  and  controlling  as  we 
view  the  case,  it  appears  that  the  machine,  a  standard  one,  was  in  good 
shape,  that  the  cogwheels  were  covered  two-third  of  the  way  down  the 
usual  way  and  affording  protection  to  the  employees  called  on  to  operate 
or  work  about  it  in  the  course  of  their  employment,  that  the  plaintiff,  at 
the  time,  was  in  the  mill  against  the  will  of  the  owners  or  of  any  em- 
ployee who  had  authority  or  duties  give  him  a  position  of  any  signifi- 
cance and  certainly  without  their  knowledge  or  consent.  The  boy  him- 
self testifying  that  he  didn't  see  any  of  the  owners  or  Corliss  Rishell, 
the  foreman,  that  morning,  and  under  such  conditions,  if  responsibility 
for  the  injury  could  be  fi^ed  upon  the  defendant  at  all,  it  must  be  by 
reason  of  the  invitation  or  direction  of  Joe  Eishell,  the  laborer,  for  the 
plaintiff  to  come  in  and  get  the  edgings  for  himseK.     Joe  Eishell,  as 
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shown,  was  a  lad  16  or  17  years  old,  an  ordinary  laborer  in  the  mill 
who  had  a  definite  task  given  him  to  do — that  is  to  keep  the  machines 
clear  of  lumber  passing  through  and  the  edgings  that  were  cut  from  it. 
So  far  as  appears,  he  had  no  authority  to  invite  anyone  into  the  mill 
contrary  to  the  rules  of  the  company,  nor  did  he  have  any  right  to  dis- 
pose of  these  edgings  to  outsiders,  and  in  such  case  our  decisions  are  to 
the  effect  that  liability  may  not  be  imputed  to  the  owners  and  proprie- 
tors by  reason  of  his  speech  or  conduct  on  this  occasion,  the  same  being 
entirely  outside  of  the  course  and  scope  of  his  employment.  In  Dover, 
Admr,,  157  N.  C,  p.  324,  a  lad  10  years  of  age  was  invited  or  permitted 
by  the  driver  of  a  team,  an  employee,  to  ride  with  him.  In  a  runaway 
the  boy  was  killed  and  recovery  against  the  owner  of  the  team  was  de- 
nied. The  decision  being  as  follows:  "The  master  is  not  responsible 
for  the  negligent  acts  of  the  servant  employed  for  the  ordinary  duty  of 
driving  a  team  of  mules  hitched  to  a  wagon  for  the  purpose  of  hauling 
lumber,  in  causing  an  injury  to  one  whom,  in,  the  absence  of  the  master 
and  without  his  knowledge,  express  or  implied,  he  had  permitted  to 
ride  on  the  wagon  loaded  with  lumber ;  for  such  acts  are  beyond  the  scope 
of  the  servant's  employment,  and  not  done  in  furtherance  of  the  duties 
owed  by  the  servant  to  the  master."  A  similar  application  of  the  prin- 
ciple had  been  previously  made  in  Marlowe  v.  Bland,  154  N.  C,  140, 
where  the  proprietor  directed  a  hired  man  to  cut  and  pile  the  com  stalks 
in  a  field  on  his  farm,  and  having  given  this  specific  direction,  went  off 
with  a  load  of  lumber,  the  employee  having  cut  and  piled  the  stalks  as 
directed,  concluded  he  would  bum  them,  and  the  wind  rising,  the  sparks 
were  carried  to  a  nearby  woods  of  another  owner,  setting  the  same  on 
fire  and  doing  considerable  damage.  Here,  too,  the  liability  on  the  part 
of  the  employer  was  denied,  the  court  in  the  opinion  saying  in  part: 
"As  a  general  proposition,  the  duty  of  a  hired  man  is  to  do  what  he  is 
told,  and  in  this  instance  he  was  directed  to  do  a  definite,  specific  thing, 
importing  no  menace  to  any  one,  and  after  completing  the  work  that  was 
given  him  to  do,  he  goes  on  of  his  own  motion  and  does  something  else, 
engages  in  an  act  which'  is  not  infrequently  a  source  of  danger  to  neigh- 
bors, and  does  it  imder  circumstances  amounting  to  a  negligent  wrong 
and  causing  substantial  pecuniary  injury";  and  the  decision  denying 
recovery  was  stated  as  follows:  "When  the  master  has  given  direction 
to  his  servant,  a  Qiired  man,'  to  cut  and  pile  cornstalks  in  his  field,  which 
was  done  by  the  servant,  and  then,  without  direction  from  the  master, 
and  in  his  absence,  he  set  fire  to  the  stalks,  which  caused  sparks  to  be 
carried  by  the  wind,  which  set  fire  to  and  destroyed  plaintiff's  property, 
the  doctrine  of  respondeat  superior  does  not  apply,  the  thing  the  master 
ordered  his  servant  to  do  being  harmless  in  itself,  and  there  being  no 
express  or  implied  authority  given  the  servant  to  bum  the  stalks,  which 
alone  caused  the  damage  complained  of."     Similar  rulings  has  been 
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made  in  many  other  cases  with  us  on  the  subject,  and  the  authorities  dse- 
where  are  in  very  general  support  of  this  position.  Sawyer  v.  R.  R,,  142 
N".  C,  1;  Vassor  v.  R.  R.,  142  N.  C,  68;  Daniel  v.  R,  R„  136  K  C,  517; 
Howe  V.  Newmarch,  94  Mass.,  49 ;  Stone  v.  Pugh,  116  Tenn.,  688 ;  Schvl- 
witz  V.  Lumber  Co.,  126  Mich.,  559;  Kieman  v.  Ice  Co.,  74  N.  J.  L., 
175 ;  Wood  on  Master  and  Servant,  sec.  279 ;  26  Cyc,  pp.  1528-1533.  We 
are  not  unmindful  of  evidence  on  the  part  of  the  plaintiff  tending  to 
show  that  children  were  often  seen  playing  in  defendant's  mill,  and  that 
one  witness  testified  that  he  had  seen  children  'getting  out  strips  just 
where  Earl  got  hurt.'  So  far  as  playing  in  the  mill  is  concerned,  there 
was  no  evidence  that  they  ever  played  in  this  particular  locality,  which 
was  somewhat  inaccessible,  being  protected  by  the  placing  of  the  ma- 
chines and,  furthermore,  and  as  a  complete  answer  to  any  such  position, 
the  plaintiff  was  not  injured  while  he  was  playing,  but  on  his  own  testi- 
mony, says  he  was  in  there  at  work  on  the  invitation  of  Joe  RishelL 
And  as  to  the  testimony  of  children  being  seen  there  getting  out  strips, 
the  custom  was  shown  to  be  for  the  strips,  or  edgings,  to  be  thrown  on 
the  outside  and  the  statement  of  the  exception  referred  to  is  entirely 
too  indefinite  and  infrequent  to  fix  the  employer  with  knowledge  that 
their  customs  and  rules  were  being  departed  from  and  violated,  in  the 
present  instance,  and  even  if  the  cogs  should  have  been  more  completely 
covered  in  the  performance  of  defendant's  duty  towards  its  employees, 
as  suggested  further  for  plaintiff,  such  a  duty  would  not  arise  to  plain- 
tiff, who  was  in  the  mill  at  the  time  contrary  to  the  rules  and  without 
the  knowledge  of  the  owners,  and  against  his  father's  instructions,  work- 
ing about  the  machine,  on  the  invitation  of  a  laborer  who  had  no  right 
to  give  it,  and  whose  position  and  duties,  as  we  have  endeavored  to 
show,  were  not  such  as  to  render  his  employer  in  any  way  liable  for  his 
acts  on  the  facts  as  presented. 

This  will  be  certified  that  the  judgment  and  verdict  be  set  aside  and 
the  cause  dismissed  as  on  the  motion  of  nonsuit. 

Reversed. 

Clakk,  C.  J.,  dissenting :  It  needs  no  authority  to  sustain  the  proposi- 
tion that  on  a  motion  for  nonsuit  the  Court  should  consider  the  evidence 
only  in  the  aspect  most  favorable  to  the  plaintiff  and  with  the  most 
favorable  inferences  that  the  jury  can  draw  from  the  evidence,  for  reason 
that  the  jury  whose  sole  province  it  is  to  weigh  the  evidence,  or  to  draw 
inferences  therefrom,  might  take  that  view. 

Applying  this  familiar  and  just  rule,  the  defendant  company  operated 
a  large  band  sawmill  which,  besides  the  large  band  saw,  had  four  sets  of 
saws  running — seven  saws  in  one  set,  four  in  another,  eleven  in  an- 
other, and  one  in  the  other.  There  were  two  sets  of  live  rolls  and  two 
others.     Nearby  was  the  mill  village  where  the  employees  of  the  mill 
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lived  close  around  the  mill.  In  this  village  there  were  forty  young 
boys,  and  it  was  the  custom  of  the  boys  to  play  in  the  mill  and  aroimd 
the  saws,  cogs,  and  rolls  above  mentioned,  and  it  was  not  only  the  cus- 
tom for  the  children  to  play  in  the  mill,  but  to  go  near  the  dangerous 
machinery  and  get  strips  of  wood  that  had  been  sawed  off  and  carry 
them  home.  The  defendant  not  only  permitted  the  children  to  play  in 
the  mill  and  to  come  there  for  strips,  but  also  employed  children  at  work 
in  the  mill  under  the  statutory  age,  among  them  this  plaintiff,  as  was 
testified  to  by  the  president  of  the  defendant.  One  of  the  witnesses  for 
the  defendant  (McMahan)  testified  that  he  had  seen  children  in  the 
mill,  had  never  seen  them  ordered  out;  that  he  had  seen  them  come  in, 
pick  up  and  carry  away  strips;  that  it  was  not  unusual  for  children  to 
go  between  the  machines,  and  that  there  were  no  printed  notices  for  the 
children  to  stay  out.  Another  witness  testified  that  he  had  worked  in 
the  mill,  that  he  repeatedly  saw  children  there;  that  no  one  ran  them 
out ;  that  there  were  no  orders  to  keep  them  out ;  that  they  came  to  get 
strips  and  "when  these  were  not  thrown  out  for  them,  they  would  go 
where  the  plaintiff  got  hurt;  I  have  gone  there  myself,  and  have  seen 
other  children  go  there  for  strips."  He  added  that  he  was  under  14  at 
the  time  of  the  trial  and  that  he  had  worked  in  the  mill  two  years  pre- 
viously.' Dan  Hunnicutt  testified  to  the  same  effect;  also  Carl  Robert- 
son, who  testified  that  he  was  an  employee  in  the  mill  when  he  was  13 
years  old. 

The  plaintiff,  a  boy  11  years  of  age  at  the  time  of  the  injury,  went  to 
the  mill  that  day  to  get  some  strips  which  the  mill  superintendent  had 
agreed  with  the  plaintiff's  father  to  have  thrown  out.  The  plaintiff 
testified,  and  his  testimony  must  be  taken  as  true  on  this  motion,  as  w6ll 
as  the  above,  that  the  mill  was  running,  and  that  the  man  who  was  run- 
ning the  edger  where  these  strips  were  thrown  off,  called  him  in  and  told 
him  to  go  and  get  the  strips  out,  that  he  was  too  busy  and  could  not  help 
him.  And  he  (the  plaintiff)  being  used  to  going  into  the  mill,  did  not 
think  that  there  was  any  danger  in  going  where  he  was  told,  and  went 
in  to  get  the  strips;  that  the  strips  were  lying  beside  the  machine,  and 
as  he  stooped  down  to  pick  them  up  his  sleeve  was  caught  in  the  cogs 
and  his  arm  being  drawn  in,  was  ground  off  above  the  elbow ;  that  they 
had  to  stop  the  machine  and  take  it  apart  to  get  him  out;  that  he  was 
sent  to  the  hospital,  where  his  arm  was  amputated  near  the  shoulder. 

He  also  testified  that  he  had  been  in  the  habit  of  playing  in  the  mill 
for  a  long  time  and  that  he  had  been  going  there  a  long  time  to  get  strips ; 
that  nobody  had  ordered  him  out  of  the  mill ;  that  he  and  the  other  chil- 
dren were  allowed  to  play  there,  and  liked  to  do  so,  and  that  no  one 
had  ever  warned  him  of  any  danger  being  incident  to  the  machinery 
there  operated. 


618  IN  THE  SUPEEME  COURT.  [180 

BUTNEB  17.  LUMBEB  €k). 

The  cogwheel  in  which  the  plaintiff's  arm  was  cauaght  was  a  bevel 
gearing  about  6  inches  in  diameter  and  the  president  of  the  defendant 
testified  that  the  covering  came  down  half  way  on  the  side. 

There  was  a  conflict  of  testimony  as  to  who  was  running  the  edger  that 
day.  The  defendant  introduced  the  deposition  of  Corliss  Eishell  that  he 
was  running  the  edger,  and  instead  of  letting  the  plaintiff  in,  he  told 
him  to  stay  out.  But  the  plaintiff  and  his  father  testified  that  Joe  Rishell 
was  running  the  edger  and  Joe  does  not  testify  to  the  contrary,  but  this 
is  immaterial  for  imder  this  motion  the  testimony  for  the  plaintiff  must 
be  taken  as  true  that  Joe  Rishell  was  nmning  the  edger,  and  that  he  told 
the  11-year-old  child  to  come  in  and  get  the  strips  and  (as  the  plaintiff 
testifies)  that  he  and  the  other  boys  were  accustomed  to  play  there,  that 
he  had  not  been  warned  of  any  danger  and  had  repeatedly  gotten  strips 
at  that  place,  that  he  had  never  been  ordered  out  of  the  mill,  and  that 
he  and  other  children  had  been  allowed  to  play  there. 

Whether  the  above  evidence  was  true,  or  that  of  the  defendant,  which 
was  only  contradictory  in  part,  was  a  matter  which  the  plaintiff  was  en- 
titled to  have  the  jury  decide  and  the  court  on  this  motion  for  nonsuit  was 
compelled  to  take  as  true  and  properly  refused  the  motion  for  nonsuit. 
This  case  is  very  much  similar  to  F  err  ell  v.  Cotton  Mill,  157  TS.  C,  528, 
where  Judge  Walker  clearly  stated  the  principle  applicable  to  this  case. 

This  little  child  of  11,  with  his  fellows  living  immediately  around  the 
mill  in  the  company's  houses  and  playing  in  the  mill  for  months  with- 
out any  objection,  had  been  to  the  exact  spot  where  the  little  plaintiff 
had  lost  his  arm,  he  had  not  been  warned  of  any  danger,  and  when  he 
was  told  by  the  edger  to  go  there  and  get  strips  which  the  edger  said  he 
was  too  busy  to  get  himself,  since  this  would  require  the  stopping  of 
the  machine,  he  was  not  even  a  technical  trespasser.  The  entire  conduct 
of  the  defendant  was  negligent,  and  there  was  no  negligence  whatever  on 
the  part  of  the  plaintiff,  taking,  as  we  must,  the  evidence  for  the  plaintiff 
to  be  true,  and  the  jury  found  it  to  be  true. 

Besides  the  above,  which  was  sufficient,  it  was  the  grossest  negligence 
for  the  defendant  to  case  only  the  upper  half  of  a  6-inch  bevel  gearing, 
revolving  rapidly,  leaving  the  lower  half  of  this  dangerous  instnunen- 
tality  entirely  uncovered.  The  draft  made  by  the  saw  or  between  the 
door  and  the  window,  or  by  some  other  cause  would  readily  and  naturally 
drive  some  of  the  little  child's  clothing  into  this  rapidly  revolving  and 
unprotected  gearing. 

The  negligence  of  the  defendant  is  further  enhanced  by  the  fact  that 
not  only  the  children  of  its  employees  in  the  adjacent  houses  were 
allowed  to  play  in  the  mill  but  in  open  defiance  of  law,  the  defendant 
employed  some  of  these  very  children,  including  the  plaintiff,  to  work 
therein  when  under  the  age  prescribed  by  law. 
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It  is  difficult  to  see  how  the  trial  judge  could  have  directed  a  nonsuit 
on  this  evidence,  which  shows  habitual  and  continued  negligence  of  the 
defendant  and  the  absence  of  any  negligence  on  the  part  of  the  plaintiff. 

If  the  defendant  had  evidence  which  could  overthrow  the  above  testi- 
mony for  the  plaintiff,  the  jury  did  not  believe  it,  and  it  was  not  within 
the  jurisdiction  of  the  judge  to  do  so.  Very  many  cases  are  authority 
which  forbade  the  judge  to  direct  a  nonsuit,  among  them  Ainsley  v. 
Lumber  Co,,  166  N.  C,  122,  and  Starling  v.  Cotton  Mills,  168  N.  C, 
230.  This  child,  11  years  old  at  the  time,  must  go  through  life  with  one 
arm  gone.  He  gave  his  account  how  it  happened.  The  jury  said  he  told 
the  truth ;  can  we  say  the  contrary  ? 


ERSKINE  MOTORS  COMPANY  v.  CHEVROLET  MOTOR  COMPANY. 

(FUed  24  December,  1920.) 

1.  Removal   of   Causes — ^Federal   Statutes — Partnership— Corporatioiis — 

Parties — Nonresidents-— Diversity  of  Citizenship-— Torts — Contracts — 
Breach. 

Where  one  of  the  plaintiffs  to  a  suit  is  a  nonresident,  as  also  the  defend- 
ants, it  may  not  be  removed  to  the  Federal  Court  by  the  defendants  on 
the  ground  of  diversity  of  citizenship;  and  this  applies  when  the  action 
is  for  damages  for  breach  of  contract,  brought  by  several  members  of 
a  partnership,  who  form  an  incorporated  company  after  the  occurrence 
of  the  breach  of  contract  sued  on. 

2.  Same— Courts— Jurisdiction. 

Upon  a  motion  to  remove  a  cause  from  the  State  to  the  Federal  Court, 
on  the  ground  of  diversity  of  citizenship,  where  It  appears  that  the  defend- 
ants were  nonresidents,  and  the  plaintiffs  were  a  partnership,  with  one 
of  its  members  a  nonresident,  and  the  action  is  for  breach  of  contract,  the 
mere  fact  that  one  of  the  plaintiffs  signed  the  contract  as  "president"  does 
not  preclude  the  State  court  from  inquiring  into  the  fact  of  Incorporation, 
and  retaining  the  cause  for  a  determination  of  this  question. 

8.  Removal   of   Causes— Federal   Statutes — ^Partnership— Corporations^ 
Diversity  of  Citizenship— Courts— Jurisdiction. 

A  partnership,  by  holding  itself  out  as  a  corporation,  does  not  thereby 
convert  Itself  into  one,  and  on  petition  to  remove  the  cause  to  the  Federal 
Court,  for  diversity  of  citizenship,  wherein  this  question  arises,  the  ques- 
tion of  the  plalntilTs  fraud  in  making  a  misjoinder  of  parties  to  retain 
the  Jurisdiction  of  the  State  court,  is  one  for  the  determination  of  the 
State  court,  and  the  cause  Is  not  at  once  removable  to  the  Federal  Court 
as  a  matter  of  the  defendant's  right  under  the  Federal  law. 

Appeal  by  defendant  from  Long,  J.,  at  August  Term,  1920,  of  Bun- 

OOMBB. 
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One  of  the  plaintiffs,  Erskine  Motors  Company,  is  a  partnership  com- 
posed of  J.  V.  Erskine  and  M.  A.  Erskine,  who  are  residents  of  North 
Carolina,  and  J.  M.  Erskine,  a  resident  of  Tennessee,  and  one  of  the  de- 
fendants is  a  resident  New  Jersey,  and  the  other  is  a  resident  of  Georgia. 

On  1  Decemher,  1919,  the  copartnership  entered  into  a  written  con- 
tract with  the  defendant  to  recover  damages  for  the  allied  breach  of 
which  this  action  is  brought.  On  9  February,  1920,  after  the  breach 
of  said  contract  by  the  defendants,  the  members  of  said  copartnership 
formed  a  corporation  imder  the  same  name  and  thereafter  did  business 
as  a  corporation.  The  copartnership  did  not  assign  or  transfer  to  the 
corporation  any  rights,  or  claims  for  damages,  against  defendants  under 
said  contract  or  on  account  of  the  breach  thereof. 

This  motion,  bv  the  defendants  to  remove  the  action  to  the  Federal 
Court  was  denied  and  the  defendants  appealed. 

Mark  W.  Brown  for  plaintiff. 

Merrimon,  Adams  &  Johnston  for  defendants, 

Clakk,  C.  J.  This  action  could  not  have  been  originally  brought  in 
the  U.  S.  District  Court  under  sees.  28  and  51  of  the  Judicial  Code  be- 
cause one  of  the  plaintiffs  is  a  nonresident  of  North  Carolina  and  both 
defendants  are  nonresidents  of  this  State. 

"Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under  the 
Constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority  of  which  the  Disti^t  Courts  of  the 
United  States  are  given  original  jurisdiction  by  this  title,  which  may  be 
now  pending  or  which  may  hereafter  be  brought  in  any  State  Court,  may 
be  removed  by  the  defendant  or  defendants  therein  to  the  District  Court 
of  the  United  States  for  the  proper  district."     5  Fed.  Stat.  Anno.  16. 

It  is  provided  in  5  Fed.  Stat.  52  and  486  that  "Where  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  differ- 
ent States,  the  suit  shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant."    23  E.  C.  L.,  624,  sec.  21. 

Citizensip  can  not  be  predicated  of  a  partnership,  and  Federal  juris- 
diction of  a  suit  by  or  against  a  partnership,  so  far  as  it  depends  on  di- 
verse citizenship,  is  determined  by  the  citizenship  of  the  individual  mem- 
bers. 5  Fed.  Stat.  Anno.  97 ;  23  E.  C.  L.,  651 ;  sec.  50.  McLaughlin  v. 
Hollowell  228  U.  S.  278 ;  Fletcher  v.  Hamlet,  116  U.  S.,  408 ;  Grace  v. 
Ins,  Co.,  109  U.  S.,  278. 

It  is  not  denied  that  the  individual  members  of  the  Erskine  Motors 
Company  were  doing  business  as  a  copartnership  until  after  the  contracts 
were  made  and  breached,  and  that  no  corporation  was  in  existence  until 
after  such  breach.  In  Fore  v.  Tanning  Co.,  175  N.  C,  584,  and  in  Pat- 
terson V.  Lumber  Co.,  ib.,  90,  it  is  held  that  "where  a  plaintiff  has  sued  a 
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resident  and  a  nonresident  defendant  for  a  joint  wrong,  the  cause  of 
action  as  a  legal  proposition  must  be  taken  and  construed  as  the  com- 
plaint presents  it  and,  in  such  cases,  on  motion  to  remove  to  the  Fed- 
eral Court,  by  reason  of  the  alleged  fraudulent  joinder  with  a  resident 
defendant  the  right  of  removal  does  not  arise  on  the  general  allegations 
of  bad  faith  or  fraud  on  the  part  of  the  plaintiff,  however  positive,  but 
the  relevant  facts  and  circumstances  must  be  stated  with  such  fullness 
and  detail  and  be  of  such  kind  as  to  clearly  demonstrate  or  compel  the 
conclusion  that  a  fraudulent  joinder  has  been  made." 

Again  it  has  been  said  in  R,  R,  v.  Lloyd,  239  U.  S.,  500;  23  E.  C.  L., 
768,  "In  no  case  can  the  right  of  removal  be  established  by  a  petition  to 
remove  which  amounts  simply  to  a  traverse  to  the  facts  alleged  in  the 
plaintiff's  petition,  and  in  that  way  undertaking  to  try  the  merits  of  a 
cause  of  action,  good  upon  its  face.  R,  R,  v,  Cockrell,  232  TJ.  S.,  146. 
It  is  only  in  cases  wherein  the  facts  alleged  in  the  petition  for  removal 
are  sufficient  to  fairly  raise  the  issues  of  fraud  that  the  State  Court  is 
required  to  surrender  its  jurisdiction." 

Where  the  basis  of  the  charge  is  that  no  cause  of  action  was  stated 
against  one  joined  as  a  resident,  this  does  not  justify  a  charge  that  it 
was  done  with  fraudulent  intent,  for  whether  there  was  a  cause  of  action 
stated  against  them  is  a  question  of  State  law.  Where  a  declaration  was 
amended  after  a  petition  to  remove  has  been  denied  the  amendment  was 
unnecessary,  and  merely  made  the  original  cause  of  action  more  precise. 
On  the  question  of  removal  the  court  cannot  consider  anything  beyond 
the  inquiry  whether  there  was  a  bona  fide  intention  to  obtain  a  joint 
judgment  and  whether  there  was  colorable  ground  for  such  judgment 
as  the  record  stood  when  the  removal  was  denied.  It  is  not  a  question 
whether  a  flaw  in^  the  declaration  could  be  f oimd  on  a  special  demurrer, 
R,  R.  V.  Schwyhart,  227  U.  S.,  193. 

It  is  not  claimed  by  the  defendants  that  the  plaintiffs  were  incorpor- 
ated before  the  contracts  were  made  and  breached,  but  they  rely  upon 
the  ground  that  because  one  of  the  members  of  the  copartnership  signed 
his  name  as  "President"  to  the  original  contract  that  he  and  his  asso- 
ciates are  estopped  to  deny  incorporation.  A  corporation  cannot  be 
made  either  by  a  declaration,  or  by  the  exercise  of  corporate  acts,  and 
there  is  no  bona  fide  claim  in  this  case  that  either  was  done.  7  E.  C.  L., 
104,  sec.  81;  E.  C.  L.,  362,  sec.  332. 

One  contracting  or  dealing  with  a  company  as  a  corporation  is  estopped 
from  denying  its  corporate  existence,  but  its  corporate  existence  is  not 
proven  by  the  fact  of  dealing  with  it  designated  by  a  corporate  name, 
for  that  admits  only  that  the  association  is  acting  under  such  name. 
7  E.  C.  L.,  107,  sec.  82.  Neither  a  person  or  an  organization  can  escape 
liabtlity  when  it  has  contracted  as  a  corporation,  but  that  is  not  the 
point  here  where  the  plaintiffs  are  seeking  to  perform  their  contracts 
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and  the  defendants  are  denying  liability.  It  is  not  the  case  of  the  estoppel 
of  either  party,  but  a  question  as  to  the  right  of  removal  dependent  upon 
the  fact  whether  at  the  time  the  contract  was  made  and  broken  the  plain- 
tiffs were  incorporated  or  a  copartnership.  It  is  a  question  of  residence 
or  nonresidence. 

A  copartnership  does  not  make  itself  a  corporation  by  holding  itself 
out  as  such  when  it  is  not,  and  it  does  not  thereby  confer  jurisdiction 
upon  the  Federal  Court  if  in  fact  it  was  not  a  corporation  and,  as  in 
this  case  has  not  assigned  its  property  and  claims  to  be  a  corporation 
that  was  formed  after  the  contract  sued  on  was  broken.  Anderson  v. 
Watts,  138  U.  S.,  694.    The  refusal  of  the  motion  to  remove  is 

Affirmed. 


L.  A.  RECTOR  v.  NORTH  CAROLINA  ELECTRICAL  POWER  COMPANY. 

(Filed  24  December,  1020.) 

Negligence— Actas  Dei— Floods— Evidence— Trials. 

In  the  building  of  a  dam  and  power  house  to  generate  electrical  power 
on  Its  own  land  and  premises,  the  defendant  Is  not  responsible  for  damages 
caused  to  the  plalntlfTs  land  on  the  stream  below,  by  a  rain  storm  or 
cloud  burst  of  magnitude  theretofore  unknown  at  the  place,  especially 
when  it  appears  that  the  dam  remained  intact  after  the  storm,  and  there 
was  no  negligence  in  its  construction  or  in  other  acts  of  the  defendant 
relating  thereto;  and  evidence  of  the  extraordinary  character  of  the 
storm  was  competent. 

Appeal  by  plaintiff  from  Wehb,  J.,  at  April  Term,  1920,  of  Madisok. 

Appeal  by  the  plaintiff  from  a  judgment  of  nonsuit.  In  1911  the  de- 
fendant company  constructed  a  concrete  dam  32  feet  high  across  the 
French  Broad  River,  two  miles  below  Marshall,  and  built  a  power  house 
for  the  geiieration  of  electric  power.  The  defendant  bought  from  the 
owner  3i/^  acres  from  the  upper  end  of  a  tract  of  land  on  the  south  side 
of  the  river  just  below  its  dam  and  powerhouse.  The  plaintiff  bought  the 
remainder  of  said  tract  just  below  the  defendant's  purchase.  In  building 
the  dam  and  powerhouse  the  defendant  cut  away  and  removed  from  its 
own  land  sundry  ledges  of  rock,  thick  shrubbery  and  heavy  timber  for 
the  construction  of  the  tail  race  from  the  powerhouse,  and  piled  some  of 
the  removed  stone  on  their  own  land  below  the  dam.  The  drfendant,  also, 
in  building  the  dam,  raised  the  Southern  Railroad  track  on  the  other 
side  of  the  river,  below  the  dam,  and  built  a  concrete  wall  extending 
up  the  river  over  600  feet  from  the  dam  on  that  side. 

On  15  July,  1916,  there  was  a  severe  storm  and  cloudburst,  raising 
the  water  on  that  and  the  next  day  several  feet  above  what  it  had  ever 
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been  before.  The  plaintiff  claims  that  the  damage  from  the  flood  which 
washed  away  a  part  of  the  surface  of  the  land  below  the  dam  was  due  to 
the  negligence  of  the  defendant. 

The  court,  at  the  close  of  the  evidence,  directed  a  nonsuit  from  which 
the  plaintiff  appealed.  The  plaintiff  also  excepted  to  the  admission  of 
evidence  showing  that  the  freshet  was  of  abnormal  size. 

John  A.  Hendricks,  and  J,  C.  Ramsey  for  plaintijf, 
Ouy  V.  Roberts  and  Mark  W.  Brown  for  defendant, 

Clakk,  C.  J.  We  think  that  the  nonsuit  was  properly  granted  and 
there  was  no  error  in  the  admission  of  the  evidence,  which  was  conclus- 
ive, that  this  freshet  was  the  largest  over  known  in  that  section  and 
"the  memory  of  man  runneth  not  to  the  contrary."  There  was  no  evi- 
dence of  n^ligence  in  the  construction  of  the  dam  and  powerhouse,  or 
in  clearing  away  the  ledge  of  rock  and  shrubbery  for  the  construction 
of  the  tail  race,  or  in  piling  the  rock  on  the  defendant's  own  land,  nor 
that  so  doing  was  the  cause  of  washing  the  plaintiff's  land,  nor  if  it  had 
been,  was  it  negligence  not  to  have  foreseen  that  there  would  be  a  freshet 
so  abnormally  high  that  it  would  divert  the  water — if  it  did  so. 

The  dam  was  not  broken,  and  no  more  water  came  over  it  and  went 
over  the  plaintiff's  land  below  than  would  have  come  down  the  river,  and 
it  would  have  gone  over  the  plaintiffs  land  to  exactly  the  same  depth 
if  there  had  been  no  dam.  It  was  the  hydraulic  force  of  the  great  volume 
of  water  rolling  down  the  river  which  washed  the  plaintiff's  land  and 
there  is  no  evidence  of  negligence  on  the  part  of  the  defendant  which 
would  have  justified  submitting  the  case  to  the  jury. 

The  great  sim,  1,300,000  times  larger  than  the  globe  upon  which  we 
live,  brooding  over  the  tropical  waste  of  waters  with  imtempered  heat, 
rarified  the  atmosphere  over  the  summer  seas  of  the  West  Indies,  at  the 
same  time  drawing  up  by  evaporation  water  which  formed  clouds  above. 
The  heavier  air  of  the  colder  regions,  north  and  south,  impelled  by  the 
force  of  gravity,  rushed  in  to  fill  the  vacuum.  The  counter  movement 
of  the  winds,  and  the  precipitation  of  the  water,  caused  a  hurricane 
which  passed  up  the  Atlantic  coast.  This,  by  some  unknown  cause, 
was  diverted  near  Charleston  and  Savannah  northwesterly  to  the  moun- 
tains. When  over  the  upper  reaches  of  the  French  Broad  and  the  Ca- 
tawba and  neighboring  streams,  the  electricity  between  the  stormclouds 
and  the  earth  caused  a  cloudburst.  It  could  not  be  called  a  rain,  but  lit- 
erally "the  windows  of  Heaven  were  opened  and  the  waters  descended." 

The  defendant,  or  any  other  mortal  power,  was  not  responsible  for  the 
damage  caused  by  the  abnormal  height  of  the  flood,  nor  responsible  for 
negligence  in  not  providing  against,  if  it  could  have  been  foreseen,  the 
damage  which  would  be  done  by  so  unprecedented  a  flood. 
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The  writer  of  this  opinion  was  marooned  at  Morganton  by  this  same 
flood,  which  cut  off  communication  on  all  sides  by  rail  and  wire  and  by 
public  road  for  several  days,  and  saw  the  flood  that  filled  the  valley  of 
the  Catawba,  which  was  22  feet  in  height  above  all  precedents,  and  swept 
away  every  bridge  across  the  river  for  more  than  100  miles.  It  was 
doubtless  the  greatest  flood  in  that  and  neighboring  rivers  since  the  Ice 
Age  when  the  melting  glaciers  filled  the  valleys  and  dug  the  channelfl 
beneath  them  as  beds  for  the  present  rivers. 

This  is  the  only  case  which  has  come  to  this  Court,  and  probably  the 
only  action  that  has  been  brought  anywhere,  to  fasten  upon  any  hu- 
man agency  responsibility  for  the  destruction  by  waters  wiAout  similar 
record  in  historic  times. 

We  think  the  judge  properly  held  that  the  defendant  was  in  no  wise 
responsible  for  the  damage  done  to  the  plaintiff's  land. 

Affirmed. 


JOHN  HUGH  MURPHY  and  EUNIC  ST.  CLAIR  MURPHY  v.  MRS.  FRANK 

REED   ET   AL. 

(Filed  24  December,  1920.) 

Wills— Trusts — ^Powers  of  Sale— Deeds  and  Conveyances— Ihcecators  and 
Administrators  —  Qualiflcations  — ^Pleadings  — ^Dismissal  of  Action  — • 
Motions. 

It  appeared  in  the  allegations  of  the  complaint  that  a  testatrix  devised 
her  land  in  trust  to  the  same  person  whom  she  named  as  executor  under 
her  will,  giving  the  one  so  nominated  the  power  to  sell  or  dispose  of  her 
property  in  furtherance  of  certain  trust  powers  declared.  The  will  was 
duly  probated  and  recorded,  but  the  person  so  named  not  having  formally 
qualified  as  executor,  performed  his  duties  as  trustee  in  a  manner  free 
from  criticism,  and  accordingly  made  conveyance  of  parts  of  the  land  to 
the  defendants,  the  plaintiffs  claiming  this  land  as  the  heirs  at  law  of  the 
testatrix  on  the  ground  that  the  trustee,  not  having  qualified  under  the 
will  as  executor,  was  without  power  or  authority  to  act  as  trustee :  Held^ 
it  was  not  essential  that  the  person  named  as  executor  and  trustee  should 
have  qualified  as  executor  in  order  to  perform  the  duties  required  of  him 
as  trustee,  and  upon  the  allegations  of  the  cqmplaint,  the  action  was 
properly  dismissed. 

Civil  action  or  proceedings,  heard  on  the  pleadings  on  motion  by  de- 
fendant to  dismiss,  before  Webb,  J.,  at  Jime  Term,  1920  of  Buncombb. 

The  preliminary  records  and  entries  were  not  presented,  there  being 
formal  admission  made  that  the  court  had  properly  acquired  jurisdic- 
tion of  the  cause  and  the  parties.  On  consideration  of  the  pleadings  and 
the  facts  admitted  therein,  the  court  entered  judgment  dismisasing  the 
cause  and  plaintiffs  excepted  and  appealed. 
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Wells  &  Swain  for  plaintiffs. 

Locke  Craig  and  Marcus  Erwin  for  defendants. 

m 

Hoke,  J.  PlaintiflFs,  the  children  and  heirs  at  law  of  Hugh  Mur- 
phy, deceased,  and  grandchildren  of  Clara  Patton  Murphy,  also  de- 
ceased, have  instituted  this  action  against  the  defendants,  alleging  in 
effect  that  as  heirs  at  law  and  potential  beneficiaries  under  the  will 
of  Clara  Patton  Murphy  they  are  owners  of  one  undivided  sixth  of 
the  lands  of  the  testatrix  devised  by  her  will,  and  are  entitled  to  be 
declared  as  owners  of  said  interest  and  to  an  accounting  against  de- 
fendants, who  are  children  of  said  testatrix,  and  are,  and  have  been  for 
many  years,  in  possession  of  said  lands,  claiming  the  sole  ownership  of 
the  same  under  the  will  of  their  mother,  and  further  disposition  of  said 
lands  purporting  to  be  under  the  provisions  of  said  will.  The  will  duly 
proven  and  recorded  in  Buncombe  County  at  the  instance  of  Thomas 
Patton  the  executor  and  trustee  named  therein,  is  set  forth  in  the  com- 
plaint as  follows : 

"First :  I  nominate  and  appoint  my  cousin,  Thomas  W.  Patton,  sole 
executor  of  this  my  last  will  and  testament. 

"Second :  For  purposes  hereinafter  set  forth  and  in  solemn  trust  for 
that  purpose,  I  give,  devise  and  bequeath  to  my  executor,  Thomas  W. 
Patton,  all  of  my  property,  real  and  personal  or  mixed,  of  every  kind 
and  description,  wherever  situated,  and  I  do  herein  confer  upon  my  said 
executor,  Thomas  W.  Patton,  full  authority  to  mortgage,  sell  or  other- 
wise dispose  of  any  part  or  parts  of  all  of  said  property  and  at  any  time 
or  times,  and  if  sold,  either  by  public  or  private  sale,  as  to  him,  in  the 
exercise  of  his  full  discretion  may  appear  best  calculated  to  promote  the 
interest  of  all  concerned. 

"Third :  I  declare  the  following  to  be  my  purpose  and  object  in  mak- 
ing this,  my  last  will  and  testament,  and  impose  the  execution  and  per- 
formance of  each  of  said  objects  in  its  order,  upon  my  said  executor,  so 
far  as  my  estate  Bhall  enable  him  to  comply  therewith : 

"A.     All  my  just  debts  shall  be  paid. 

^*B.  I  instruct  my  executor  that  so  far  as  he  may  be  able  to  do  so, 
with  the  residue  of  my  estate,  after  paying  my  debts  he  shall  provide  a 
comfortable  support.for  my  husband,  John  H.  Murphy,  and  for  my  two 
daughters,  Lucille  and  Mary,  during  the  natural  life  of  my  said  hus- 
band, and  it  is  my  wish  that  these  three  persons  shall  live  together  so 
long  as  my  husband  shall  live. 

"C.     After  the  death  of  my  said  husband,  I  desire  that  whatever  por- 
tion of  my  estate  may  then  remain  unexpended  shall  as  soon  as  possible 
be  turned  into  money  and  divided  and  paid  over  as  follows :    One-third 
thereof  to  my  daughter,  Lucille,  one-third  to  my  daughter,  Mary,  and 
40—180 
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remaining  one-third  in  equal  portions,  share  and  share  alike,  to  my  five 
grandchildren,  three  of  whom  are  the  children  of  my  daughter,  Lulu 
McDowell,  deceased,  and  two  are  the  children  of  my  son,  Hugh  Murphy, 
deceased." 

It  further  sufficiently  appears  from  the  complaint  that  the  said  Thomas 
W.  Patton,  having,  as  stated,  caused  said  will  to  be  duly  proven  and  re- 
corded in  Buncombe  County  without  taking  out  letters  of  administra- 
tion or  further  qualifying  as  executor,  entered  upon  his  duties  as  trustee 
in  the  management,  control  and  ownership  of  the  real  estate  and  under 
deeds  from  him  and  pursuant  to  encumbrances  placed  thereon  by  him 
in  carrying  out  his  duties  as  trustee  in  providing  a  support  for  the  two 
daughters  and  surviving  husband  of  the  testatrix,^ the  defendants  have 
acquired  title  to  the  property  and  are  in  possession,  asserting  ownership 
under  said  deeds,  etc.  It  is  not  alleged  in  the  pleadings  that  Thomas  "W. 
Patton,  in  thus  providing  a  support  for  the  surviving  husband  and  the 
two  daughters,  undoubtedly  the  primary  object  of  the  testatrix's  bounty, 
was  unfaithful  or  even  that  he  acted  unwisely  in  the  exercise  of  the 
duties  committed  to  him  *4n  solemn  trust,"  nor  is  it  alleged  or  claimed 
that  the  two  defendants  have  acted  improperly  in  the  matter  or  that 
they  are  in  any  way  undeserving,  but  on  the  pleadings  as  now  consti- 
tuted, the  plaintiffs  rest  their  claim  on  the  sole  ground  that  said  execu- 
tor and  trustee  was  without  power  to  dispose  of  the  realty  or  otherwise 
deal  with  it  unless  and  until  he  had  been  qualified  as  executor,  and  this 
being  true,  we  are  of  opinion  that  no  cause  of  action  is  stated  in  the 
complaint  and  that  the  suit  has  been  properly  dismissed.  From  a  pe- 
rusal of  the  will  it  appears  that  the  property  is  conveyed  to  Thomas  W. 
Patton  as  executor  "in  solemn  trust"  with  power  to  mortgage,  sell  or 
otherwise  dispose  of  any  part  or  parts  or  all  of  said  property,  at  any 
time  or  times,  and  if  sold  either  by  public  or  private  sale  as  to  him  in 
the  exercise  of  his  full  discretion  may  appear  best  calculated  to  promote 
the  interest  of  all  concerned.  Apart  from  the  right  of  creditors,  the 
primary  purpose  of  the  will  is  to  provide  a  support  for  the  husband  and 
the  two  daughters  and  enable  them  to  live  together  during  the  life  of  the 
husband.  These  are  duties  entirely  collateral  to  the  office  of  executor 
and  not  within  the  range  of  its  usual  and  ordinary  powers.  So  far  as 
the  realty  is  concerned,  from  the  express  terms  used  and  from  the  na- 
ture of  the  duties  themselves  they  appertain  to  the  position  of  trustee 
and  of  a  highly  personal  and  confidential  kind  and  in  such  case  the 
authorities  are  very  generally  to  the  effect  that  it  is  not  essential  to 
qualify  as  executor  in  order  to  perform  the  duties  of  trustee.  Pomeroy 
V,  Lewis,  14  Hho.  Is.,  349;  Tainter  v.  Clark,  54  Mass.,  pp.  220-227; 
Crcmse  v.  Peterson,  130  Cal.,  169;  Dunning  v.  Bank,  61  N.  Y.,  497; 
Moody  Lessee  v.  Fulner  et  al,,  68  Penn.  Rep.,  pp.  1-30;  Launing  v.  The 
Sisters  of  St,  Francis,  35  N,  J.,  Eq.,  392 ;  11  R.  C.  L.  pp.  22-23.    In 
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some  of  these  cases,  as  in  Dunning  v.  Bank,  supra,  the  question  was  pre- 
sented whether  the  duties  of  trustee  when  collateral  to  the  office  of  an 
executor  could  be  properly  exercised  by  an  administrator  cum  testamento 
annexe,  the  decision  being  against  the  exercise  of  the  power.  The  effect 
of  these  decisions  on  that  precise  question  has  been  very  much  modified 
with  us  by  statute  extending  the  powers  of  such  an  administrator.  Rev., 
82  and  3146,  as  interpreted  in  Creech  v.  Grainger,  106  N".  C,  213,  and 
other  cases.  But  in  our  opinion,  neither  the  statute  nor  the  decisions 
thereon  affect  the  application  of  the  principal  to  the  facts  of  this  record, 
where,  as  stated,  in  addition  to  his  ordinary  and  usual  duties  the  execu- 
tor has  conferred  upon  him  as  trustee  large  discretionary  powers  in  the 
control  and  disposition  of  the  real  estate,  has  entered  without  objection 
on  the  performance  of  these  duties,  when  there  is  no  claim  of  any  breach 
of  trust  or  bad  management  on  his  part  and  no  administrator  cum  testa- 
mento annexo  has  ever  been  appointed  nor  any  facts  in  evidence  which 
tend  to  show  a  necessity  for  such  appointment. 

On  such  facts  we  think  his  Honor  correctly  ruled  that  the  plaintiffs 
do  not  state  a  maintainable  cause  of  action  and  the  judgment  dismissing 
the  suit  is  approved. 

Affirmed. 


JOHN  A.  TATHAM,  Administrator  of  CHARLES  P.  TATHAM,  v.  ANDREWS 
MANUFACTURING  COMPANY  and  SOUTHERN  RAILWAY  COMPANY. 

(Filed  24  December,  1920.) 

1.  Negligence— Railroads — Wrongful  Death  —  Evidence  —  Questions  for 

Jury — Trials. 

In  an  action  to  recover  for  the  wrongful  death  of  the  plaintiff's  intes- 
tate, an  employee  of  a  lumber  manufacturing  company,  against  his  em- 
ployer, and  also  against  a  railroad  company,  there  was  evidence  tending 
to  show  that  the  plaintiff,  with  others,  was  engaged  in  "pinching**  a  car- 
load of  lumber  along  the  railroad  track  to  a  point  where  lumber  was  piled 
so  near  the  track  as  likely  to  be  torn  down  by  contact  with  a  passing 
train,  and  that  without  signal  or  warning,  and  under  circumstances  that 
should  have  made  the  employees  on  the  defendant's  railroad  train  aware 
of  the  intestate's  danger,  they  backed  upon  the  car  upon  which  the  plain- 
tiff's intestate  was  at  work,  to  carry  it  away,  in  such  manner  as  to  cause 
the  pinch  bar  being  used  by  the  plaintiff  to  be  driven  against  his  throat, 
causing  injury  and  death:  Held,  sufficient  upon  the  issue  of  defendant 
railroad*s  actionable  negligence  to  take  the  case  to  the  jury. 

2.  Same— Employer  and  Employee— -Master  and  Servant— Joint  Torts — 

Nonsuit. 

In  an  action  for  the  wrongful  death  caused  by  the  alleged  negligence  of 
the  intestate's  employer  and  a  railroad  company,  there  was  evidence  tend- 
ing to  show  that  the  foreman  or  boss  of  the  employer  had  full  opportunity 
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to  be  aware  of  the  danger  of  the  codefendant's  train  as  It  approached  to 
connect  with  and  take  away  a  car  of  lumber,  on  which  the  intestate  was 
engaged,  in  "pinching*'  or  moving  it  upon  the  track  to  place  it  in  positi(m 
for  the  purpose,  and,  when  the  intestate  heard  the  train  approaching  he 
started  to  desist,  but  was  told  by  his  foreman  in  charge  of  this  work  to 
keep  at  work,  for  the  car  "won't  come  on  you,"  and  in  consequence  the 
injury  and  resulting  death  was  cause:  Heldt  sufficient  upon  the  issue 
of  actionable  negligence  of  the  defendant  employer ;  and  there  also  being 
such  evidence  as  to  its  codefendant,  the  railroad  company,  it  was  sufficient 
to  be  submitted  to  the  Jury  upon  the  question  of  their  Joint  tort,  and  a 
motion  as  of  nonsuit  was  properly  denied. 

8.  BiTidence— Statutes — Dying  Declarations. 

Ch.  29,  Laws  of  1919,  allowing  as  evidence  dying  declarations  in  actions 
brought  to  recover  damages  for  the  wrongful  or  negligent  acts  of  another, 
Rev.,  59,  is  a  constitutional  and  valid  change  of  the  rules  of  evid^ice,  and 
permits  in  evidence  such  declarations  of  the  act  of  killing  and  circum- 
stances immediately  attendant  on  the  act,  which  constitutes  a  part  of  the 
res  gestae,  and  uttered  when  the  declarant  was  in  actual  danger  of  death, 
and  full  apprehension  thereof,  and  when  the  death  accordingly  ensued. 

4.  Instructions — ^Evidence — Appeal  and  Error — Objections  and  Exceptions. 

An  instruction  which  gives  to  the  Jury  a  clear  and  comprehensive  charge 
on  the  law  applicable  to  the  evidence  in  the  case,  stating  the  position  of 
the  respective  parties  as  to  every  feature  thereof,  is  not  erroneous  as 
failing  to  explain  and  declare  the  law  arising  from  the  evidence,  as 
required  by  Rev.,  535,  and  an  objection  that  a  fuller  statement  of  the 
evidence  was  required  cannot  be  considered  on  appeal  when  exception 
thereto  has  not  been  brought  to  the  attention  of  the  trial  court  at  the  time 
of  the  alleged  omission. 

Civil  action,  tried  before  Bryson,  J.,  and  a  jury,  at  April  Term, 
1920,  of  Cherokee. 

The  action  is  to  recover  damages  for  the  alleged  wrongful  killing  of 
the  intestate,  an  employee  of  the  manufacturing  company  and  by  the 
concurring  negligence  of  the  two  defendants,  the  manufacturing  com- 
pany and  the  railroad  company,  while  he  was  engaged  as  such  employee 
of  the  manufacturing  company  on  their  yards  at  Andrews,  X.  C.  in 
August,  1917.  On  issues  submitted  there  was  a  verdict  for  plaintiff 
against  both  the  defendants  assessing  the  damages.  Judgment  on  the 
verdict,  and  defendants  excepted  and  appealed,  assigning  for  error  the 
refusal  to  nonsuit  on  defendants'  motion,  and  other  specified  objections. 

Felix  E.  Alley,  J,  N.  Moody,  and  Thurman  Leatherwood  for  plaintif. 
Martin,  Rollins  &  Wright  for  defendant  Southern  Railway  Company. 
Merrimon,  Adams  &  Johnston  for  defendants, 

Hoke,  J.  Considering  only  the  testimony  that  makes  in  favor  of 
plaintiff's  claim,  the  accepted  position  on  a  motion  to  nonsuit,  there  are 
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facts  in  evidence  tending  to  show  that  on  or  about  16  August,  1917, 
plaintiffs  intestate,  as  an  employee  of  the  manufacturing  company,  with 
others,  was  engaged  in  pinching  a  car  loaded  with  lumber  along  the 
railroad  track  in  the  yards  of  the  manufacturing  company  with  a  view 
of  setting  the  car  past  a  stack  of  lumber  which  was  piled  or  packed  so 
near  the  track  that  it  touched  on  the  loaded  car,  and  making  it  likely 
that  if  this  latter  was  pulled  past  by  the  engine  it  would  tear  down  the 
pile  of  lumber.  That  while  so  engaged,  the  intestate,  using  a  pinch  bar 
for  his  work,  the  engine  of  defendant  railroad  company  with  two  other 
cars  ahead  came  down  the  track  for  the  purpose  of  connecting  with  the 
loaded  car  and  taking  it  out  of  the  yard.  That  the  agents  or  employees 
of  the  railroad  company  in  the  operation  and  control  of  the  engine  knew 
or  had  every  opportunity  to  know  in  the  exercise  of  ordinary  care  that 
the  intestate  and  others  were  then  engaged  in  trying  to  move  the  loaded 
car  along  the  track,  having  stopped  the  engine  for  a  few  moments,  and 
without  signal  or  warning  of  any  kind  ran  the  cars  and  engine  against 
the  loaded  car,  pushing  it  backwards  two  or  three  feet,  causing  it  to 
strike  the  pinch  bar  with  which  intestate  was  then  working,  and  drive 
same  against  the  throat  of  intestate,  inflicting  fatal  injuries  from  which 
he  died  the  following  day.  As  against  the  manufacturing  company,  it 
further  appeared  that  the  foreman  or  boss  of  the  hands  engaged  and  who 
stood  towards  them  in  the  position  of  vice  principal  was  present  direct- 
ing the  work.  That  he  was  standing  by  with  full  opportunity  to  warn 
the  approaching  engine's  crew  and  failed  to  do  so,  or  to  do  so  with 
adequate  or  proper  emphasis;  and  further,  there  was  direct  testimony 
to  the  effect  that  when  the  intestate  heard  the  railroad  engine  approach- 
ing, he  started  to  desist,  saying  that  the  train  was  coming,  and  was  told 
by  the  foreman  "to  work  on,  that  the  car  won't  come  on  you." 

From  this  and  other  pertinent  facts  there  was  ample  evidence  to  sus- 
tain the  verdict  finding  that  the  death  of  the  intestate  was  caused  by  the 
negligence  of  both  defendants  concurring  at  the  time  of  the  injury,  and 
we  must  hold  that  defendants'  motion  for  nonsuit  was  properly  over- 
ruled. Snipes  v,  Mfg,  Co,,  152  N.  C,  41 ;  Davis  v.  Shiphuilding  Co.,  at 
present  term,  citing  Thompson  v.  Oil  Co.,  177  N".  C,  279;  Howard  v. 
Oil  Co.,  174  X  C,  651;  Ridge  v.  R.  R,,  167  K  C,  510. 

True  that  the  foreman  of  the  manufacturing  company  testifies  that 
he  did  tell  the  railroad  conductor,  when  his  engine  was  stopped  near  the 
car,  "that  he  would  have  to  give  them  a  little  more  time,  as  they  were 
going  through  as  fast  as  they  could,"  but  of  it  he  conceded  that  this  was 
an  adequate  effort  to  comply  with  his  assurance  to  intestate  "that  the 
car  won't  come  on  you,"  in  so  far  as  the  evidence  tends  to  exculpate  the 
manufacturing  company,  it  is  not  properly  considered  on  defendants' 
motion  to  nonsuit,  and  furthermore,  under  the  charge  of  his  Honor  as 
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to  this  feature  of  the  evidence,  the  jury  in  their  verdict  have  rejected  the 
evidence,  and  necessarily  found  that  no  warning  was  given  to  the  raiboad 
employees  by  the  foreman. 

"On  the  trial,  and  under  a  recent  act  of  the  Legislature,  the  dying 
declaration  of  the  intestate  as  to  the  cause  of  death  and  the  immediate 
circumstances  attendant  on  the  killing  were  received  in  evidence.  This 
statute.  Laws  1919,  ch.  29,  provides  that  in  actions  under  sec.  59  of  the 
Revisal  (for  death  caused  by  wrongful  act,  neglect,  etc.,  of  another),  the 
dying  declaration  of  the  deceased  as  to  the  cause  of  death  shall  be  admis- 
sible in  evidence  in  like  manner  and  under  the  same  rules  as  the  dying 
declarations  of  the  deceased  in  criminal  action  for  homicide  are  now 
received  in  evidence."  These  declarations  in  criminal  prosecutions  for 
homicide  extended  to  the  "act  of  killing  and  the  circumstances  imme- 
diately attendant  on  the  act  and  constituting  a  part  of  the  res  gestae." 
S.  V.  Laughter,  159  IST.  C,  488;  S.  v.  Watkins,  159  N".  C,  480;  S.  i\ 
Jefferson,  125  IST.  C,  712;  S.  v.  Shelton,  47  K  C,  360;  Lockhart  on 
Evidence,  p.  145;  and  by  correct  and  necessary  interpretation  such 
declarations  are  now  admissible  "in  like  manner"  in  the  civil  cases  speci- 
fied. The  statute  is  well  within  the  constitutional  power  of  the  L^isla- 
ture  to  change  the  rules  of  evidence,  assuredly,  so  as  to  the  trial  of  civil 
causes.  S.  v.  Barrett,  138  ^N".  C,  630 ;  Wilkerson  v.  Buchanan,  83  N.  C, 
297;  Cooly  on  Constitutional  Limitations  (7  ed.),  p.  409;  Black  on 
Constitutional  Law,  p.  604,  the  requisite  conditions  for  the  reception  of 
such  declarations  are  fully  met ;  that  is,  they  were  declarations  as  to  the 
cause  of  the  killing,  including  the  circumstances  immediately  attendant 
on  the  act,  the  declarant  was  at  the  time  in  actual  danger  of  death,  the 
statements  were  made  in  full  apprehension  by  him  of  such  danger,  and 
the  death  ensued.  And  on  the  record  no  valid  reason  can  be  urged 
against  the  admissibility  of  the  evidence. 

It  is  contended  for  defendant  that  such  declaration  should  not  be 
allowed  to  avail  the  plaintiffs  unless  they  carry  conviction  beyond  a 
reasonable  doubt,  but  this  cannot  for  a  moment  be  entertained.  Both 
the  common-law  principle  and  the  statute  where  the  same  applies  pro- 
vide only  for  the  admission  of  the  declarations  as  evidence,  and  the 
weight  to  be  allowed  them  is  for  the  jury,  as  in  other  cases.  Lockhart 
on  Evidence,  sec.  145.  It  is  further  insisted  that  the  court  failed  to 
state  the  evidence  in  the  cause  and  declare  and  explain  the  law  arising 
thereon  as  required  by  the  statute.  Rev.,  535,  but  in  our  opinion  the 
exception  is  without  merit.  His  Honor  gave  to  the  jury  a  clear  and 
comprehensive  charge  on  the  law  applicable,  stating  the  position  of  the 
respective  parties  as  to  every  feature  of  the  case.  In  doing  this  he 
necessarily  gave  the  substance  of  much  of  the  evidence  relevant  to  the 
different  issues.     The  testimony  chiefly  pertinent  is  so  direct  in  kind, 
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and  restricted  in  amount,  that  the  jury  could  not  have  been  misled  or 
confused  in  their  deliberations,  and  on  authority,  if  defendants  thought 
a  fuller  statement  of  the  evidence  was  required,  they  should  have  then 
brought  the  omission  to  court's  attention,  and  not  having  done  so,  the 
objection  is  held  to  have  been  waived.     Davis  v.  Keen,  142  N.  C,  496. 

On  careful  consideration  we  find  no  reversible  error,  and  the  judg- 
ment for  plaintiff  is  affirmed. 

No  error. 


J.  M.  REECE  V.  WORTH  WOODS. 
(Filed  24  December,  1920.) 

1.  Evidence— Deceased  Persons — Statutes. 

The  intent  and  meaning  of  Rev.,  1631,  is  to  prevent  a  party  to  a  suit 
from  testifying  as  to  a  transaction  against  the  estate  or  interest  of  the 
other  party,  when  the  latter  is  dead  and  unable  to  testify  in  his  own 
behalf. 

2.  Same— Deeds  and  Conveyances — Delivery— Husband  and  Wife. 

Where  the  title  to  lands  in  dispute  depends  upon  whether  the  deed  to 
a  party  had  been  surreptitiously  taken  from  the  grantor  and  wife,  under 
whom  he  claims,  and  to  be  delivered  only  when  a  certain  part  of  its 
consideration  had  been  performed,  and  had  had  the  same  wrongfully 
registered,  it  is  competent  for  the  wife,  after  the  death  of  her  husband,  to 
testify  to  the  facts  of  its  nondelivery,  the  defendant,  the  grantee  in  the 
deed  being  alive  and  present,  and  capable  of  testifying  in  his  own  behalf, 
and  such  not  being  within  the  intent  and  meaning  of  our  statute  on  the 
subject,  Rev.,  1631. 

8.   Same— Probate  Oflftcers— Corroborative — Substantive— Res  Gestae. 

Where  there  is  evidence  that  a  grantee  in  a  deed  from  husband  and 
wife,  surreptitiously  took  it  from  the  feme  grantor,  when  it  was  being 
held  by  her  pending  the  performance  of  condition  made  a  part  of  the 
consideration,  in  an  action  involving  the  validity  of  this  deed  upon  the 
ground  stated,  it  is  competent  for  the  wife,  after  the  death  of  her  husband, 
to  give  evidence  as  to  the  facts ;  and  also  for  the  probate  oflScer  to  testify 
as  to  declaration  of  the  alleged  grantors  made  at  the  time  the  deed  was 
acknowledged  before  him  as  to  their  intent  and  purpose  in  making  such 
acknowledgment,  such  declaration  being  competent  as  accompanying  an 
essential  fact  in  the  res  gestae. 

Civil  action,  tried  before  Bryson,  /.,  and  a  jury,  at  Special  Term, 
1920,  of  Cheeokee. 

The  purpose  of  action  is  chiefly  to  have  declared  void  and  set  aside  a 
deed  from  W.  L.  F.  Woods  and  wife  to  Worth  Woods  on  the  ground 
that  said  deed,  though  appearing  on  the  registration  book,  was  never  in 
fact  delivered.     There  are  also  allegations  in  the  complaint  that  the 
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plaintiff  being  the  real  owner  and  in  possession  of  the  land,  the  defendant 
has  wrongfully  committed  trespass  thereon  to  plaintiff's  damage.  At  the 
close  of  the  testimony,  on  motion,  there  was  judgment  of  nonsuit,  and 
plaintiff  excepted  and  appealed. 

J,  N.  Moody  for  plcdntijf, 

Witherspoon  &  Witherspoon  for  defendant. 

Hoke,  J.  On  the  trial  it  appeared  that  plaintiff  is  in  possession  oi 
the  land  in  question  claiming  to  own  same  under  a  deed  from  W.  L.  F. 
Woods  and  wife,  Laura,  dated  22  February,  1919,  duly  proven  and 
registered  said  deed  containing  a  stipulation  by  way  of  condition  subse- 
quent that  the  grantee  would  maintain  said  grantors  during  their  lives, 
and  on  their  deaths,  see  that  they  were  properly  buried,  etc.  It  also 
further  appeared  that  defendant  claimed  the  land  under  a  deed  purport- 
ing to  have  been  made  by  said  W.  L.  F.  Woods  and  wife,  acknowledged 
by  the  grantors  before  a  justice  of  the  peace,  E.  A.  Voyless,  on  1  Feb- 
ruary, 1912,  and  placed  upon  the  registration  books  on  6  December,  1912, 
and  that  W.  L.  F.  Woods  died  on  24  February,  1920.  Plaintiff  contend- 
ing, as  stated,  that  the  deed  under  which  defendant  claimed  had  never 
been  delivered,  introduced  Laura  Woods,  the  surviving  widow,  and  one 
of  grantors  in  said  instrument,  and  proposed  to  prove  by  said  witness, 
in  effect,  that  the  deed  was  never  delivered  to  defendant,  that  it  was 
prepared  and  acknowledged  before  a  justice  of  the  peace  with  a  view  to 
its  execution,  and  was  not  to  be  delivered  till  Worth  Woods  executed  a 
bond  for  the  support  and  maintenance  of  grantors  while  they  lived ;  that 
finding  such  stipulation  was  not  in  the  deed,  and  no  bond  had  been 
prepared,  the  witness  took  charge  and  control  of  the  deed,  and  put  it  in 
her  bureau  drawer,  where  it  stayed  unregistered  for  about  six  months; 
that  defendant  then  lived  with  the  grantors,  and  on  one  occasion  after 
the  deed  had  been  acknowledged  witness  and  her  husband  went  to 
Murphy  on  a  visit,  leaving  defendant  at  home,  and  soon  after  getting  to 
Murphy,  she  met  defendant,  who  had  also  come  to  town;  that  witness 
remained  two  days  at  Murphy,  and  some  time  after  she  returned  home 
she  found  that  the  deed  in  question  had  been  taken  from  the  bureau 
drawer  without  her  knowledge  or  consent,  and  that  later  she  learned  that 
the  same  had  been  registered.  On  objection,  the  pertinent  portion  of  the 
proposed  testimony  was  excluded  by  his  Honor  on  the  ground,  as  argued 
before  us,  that  the  husband  being  dead,  the  surviving  widow  was  incom- 
petent to  testify  under  sec.  1631,  Revisal,  but  in  our  opinion  the  ruling 
cannot  be  upheld.  The  section  of  the  statute  referred  to  was  enacted 
to  prevent  a  party  to  a  suit  from  testifying  as  to  a  transaction  against 
the  estate  or  interest  of  the  other  party,  when  the  latter  is  dead  and 
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unable  to  give  his  version  of  the  matter.  The  inhibition  operates,  and 
is  intended  to  operate  as  to  adverse  parties  to  the  transaction.  In  the 
case  here  presented  the  transaction  is  between  the  husband  and  the 
wife  on  the  one  side  and  the  defendant,  the  alleged  grantee,  on  the  other, 
the  latter  being  alive  and  present,  and  the  proposed  evidence  of  the 
surviving  wife  is  neither  within  the  terms  or  purpose  of  the  law.  The 
pertinent  decisions  construing  this  section  are  all  in  support  of  this  view. 
Lehew  v.  Hewett,  138  N.  C,  8;  Johnson  v.  Townsend,  117  N".  C,  338; 
Peacock  V.  Stott,  90  N".  C,  518.  In  Lehew  v.  Hewett,  supra,  the  action 
was  by  a  surviving  husband  against  a  grantor  to  correct  a  deed  made  by 
defendant  to  deceased  wife  of  plaintiff,  where  the  agreement  was  that  it 
was  to  be  made  to  the  wife  for  life,  and  then  to  the  husband,  the  husband 
was  held  competent  to  testify  to  the  agreement  with  defendant  as  to  how 
the  deed  should  be  made,  the  ruling  being  stated  as  follows:  "In  an 
action  to  correct  a  deed  made  to  the  plaintiff's  wife,  who  is  dead,  the 
plaintiff  can  testify  as  to  what  took  place  between  him  and  the  grantor, 
who  is  living;  and  the  fact  that  his  wife's  estate  is  affected  by  the  evi- 
dence does  not  render  it  incompetent  under  section  590  of  the  Code." 
Apart  from  this,  the  proposed  evidence  as  to  the  deed  being  in  the  control 
of  the  witness,  kept  in  her  drawer  and  unregistered,  and  that  it  was 
taken  therefrom  and  put  on  the  registry  without  her  knowledge  or  con- 
sent, would  seem  to  be  receivable  as  independent  facts  not  coming  within 
the  provisions  of  the  law.  In  re  Bowling,  150  N.  C,  507-510 ;  McCall 
V,  Wilson,  101  N.  C,  598.  Again,  plaintiff  offered  to  prove  by  the 
justice  of  the  peace,  who  took  the  acknowledgment  of  the  alleged  grant- 
ors, their  declarations  at  the  time  tending  to  show  that  no  present  de- 
livery was  contemplated,  nor  until  a  satisfactory  agreement  was  executed 
for  their  support,  and  on  objection  this  evidence  was  also  excluded. 
The  defendant  here  was  relying,  in  part,  and  to  a  great  extent,  on  the 
recognized  principle  that  where  a  deed  has  been  acknowledged  and  regis- 
tered a  delivery  is  presumed  until  the  contrary  is  clearly  made  to  appear. 
Linker  v.  Linker,  167  N.  C,  651;  Helms  v,  Austin,  116  K  C,  751.  The 
acknowledgment  then  becomes  one  of  a  series  of  facts  constituting  the 
res  gestae,  Fraley  v,  Fraley,  150  ^N".  C,  501,  and  the  declarations  of  the 
parties  in  doing  the  act,  characterizing  the  same  and  expressing  their 
real  intent  at  the  time  is  relevant  and  receivable  as  substantive  evidence. 
Stanford  v.  Grocery  Co,,  143  IST.  C,  419 ;  Merrell  v,  Dudley,  139  N.  C, 
59.  And  in  any  event  these  declarations  of  Mrs.  Woods  would  be  compe- 
tent to  corroborate  her  direct  testimony  in  so  far  as  same  had  been 
admitted. 

For  the  errors  indicated,  the  plaintiff  is  entitled  to  a  new  trial,  and 
this  will  be  certified  that  the  judgment  of  nonsuit  be  set  aside,  and  the 
cause  be  further  proceeded  with  in  accordance  with  this  opinion. 

New  trial. 
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W.  R.  MITCHELL  v.  MRS.  IDA  PARKS  kt  al. 
(Filed  24  December,  1920.) 

Wills — Devise— Estates — Pep  Capita — ^Intent. 

Nothing  appearing  in  the  will  to  the  contrary,  a  devise  to  testator's  wife 
of  one-third  of  his  lands  for  life,  and  at  her  death,  "all  of  this  property 
shall  go  to  the  heirs  of  N.,"  and  to  "the  bodily  heirs  of  J.,'*  carries  the 
land  to  the  "heirs  of  N.,"  and  the  "bodily  heirs  of  J.,"  upon  the  termination 
of  the  life  estate  devised  to  the  wife,  per  capita  and  not  per  stirpes;  and 
this  interpretation  is  especially  applicable  when  construing  the  will  as  a 
whole,  and  in  its  connected  parts,  the  language  of  the  testator  manifestly 
imports  this  intent. 

Appeal  by  defendant  from  McElroy,  J.,  at  Spring  Term,  1920,  of 
Stokes. 

Special  proceedings  for  partition  among  the  parties  of  a  tract  of  16214 
acres,  which  was  allotted,  under  the  will  of  Kolley  Brim  to  Katharine 
Brim,  the  widow  of  Rolley  Brim,  and  the  rights  of  the  parties  depend 
upon  the  construction  of  item  2  of  his  will,  which,  with  some  other 
sections,  is  as  follows: 

"Item  2.  I  give  and  bequeath  to  my  wife  two  good  beds  and  one  cow. 
.  .  .  Also  I  bequeath  to  her  one-third  of  all  my  real  estate,  including 
my  homestead,  after  all  my  debts  are  paid,  during  her  widowhood.  At 
my  widow's  death  all  this  property  shall  go  to  the  heirs  of  Xancy  Ann 
Mitchell  (dec.),  wife  of  Jerry  Mitchell,  and  to  the  bodily  heirs  of 
Jemima  Edna  Boaze,  the  wife  of  Abraham  Boaze. 

"Item  4.  I  give  and  bequeath  to  the  heirs  of  my  daughter  Xancy 
Ann  Mitchell,  now  (dec.)  wife  of  Jerry  Mitchell,  one-half  of  the  re- 
mainder of  my  estate  to  hold  forever. 

"Item  5.  I  give  and  bequeath  to  the  heirs  of  Jemima  Edna  Boaze 
(wife  of  Abraham  Boaze)  the  remainder  of  my  estate  to  hold  forever. 

"Item  6.  I  devise  that  the  heirs  above  named  under  my  said  will  shall 
not  have  the  right  to  sell  or  convey  any  real  property  conveyed  under 
my  said  will  within  a  period  of  twenty  years  after  my  death.  After  the 
period  of  the  said  twenty  years,  they  may  sell  or  convey  the  same  at  will. 

"Item  7.  If  any  of  the  above  named  heirs  should  die  (within  the  said 
period  of  twenty  years)  without  issue  of  them  of  their  own  body,  all  the 
rights  and  heirship  shall  cease  as  to  the  real  property  of  my  estate." 

The  court  held,  and  so  adjudged,  that  under  item  2  of  the  will  the 
division  must  be  made  per  stirpes  and  not  per  capita.  Defendants 
appealed. 

W.  R.  Badgett  and  N.  0,  Petree  for  plaintiffs. 

J.  D.  Humphries,  Sams  &  Sams,  and  McMichael,  Johnsan  &  Hachler 
for  defendants. 
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Walkee,  J.,  after  stating  the  case :  The  question  before  us  calls  for  a 
construction  of  item  2  of  the  will,  and  its  meaning  must  be  determined 
by  a  consideration  of  the  entire  instrument  in  order  to  ascertain  what 
was  the  intention  of  the  testator.  It  is  generally  held  that  a  devise  or 
bequest  to  the  children  of  two  or  more  persons,  whether  expressed  as  to 
the  children  of  A.  and  B.,  or  to  the  children  of  A.  and  the  children  of  B., 
or  to  other  relatives  of  different  persons,  usually  means  that  such  chil- 
dren or  relatives  shall  take  per  capita  and  not  per  stirpes,  unless  it  is 
apparent  from  the  will  that  the  testator  intended  them  to  take  per  stirpes. 
But  a  devise  or  bequest  to  the  heirs  of  several  persons  will  usually  go 
per  stirpes.  40  Cyc,  1495.  The  text  is  sustained  by  the  authorities 
cited  in  the  note.  Alder  v,  Beall,  24  Md.,  123  (11  Gill  &  Johnson) ; 
Bassett  v.  Granger,  14  Md.,.  348 ;  Preston  v,  Brandt,  96  Mo.,  552 ;  Guild 
V.  Allen,  28  K.  I.,  430;  Ross  v,  Kiger,  42  W.  Va.,  402-412.  It  was  held 
below  in  Alder  v.  Beall,  supra,  a  case  very  much  like  ours,  that,  under 
a  devise  and  bequest  in  these  words,  "The  residue  of  my  estate,  real  and 
personal,  to  be  equally  divided  between  the  children  of  my  sister,  Anna 
Latimer,  and  their  heirs  forever,  and  the  children  of  my  sister,  Penelope 
Beall,  and  their  heirs  forever,"  the  personal  estate  of  the  testator  should 
be  divided  among  the  l^atees  per  stirpes,  giving  half  to  the  children  of 
each  sister,  and  this  was  affirmed  by  the  appellate  Court.  Dyer  v.  Dyer, 
1  Minvale,  414.  It  is  said  in  Schouler  on  Wills,  1  vol.,  sec.  537,  that 
the  use  of  the  words  ^Tieirs"  or  "bodily  heirs"  or  "heirs  and  assigns,"  and 
such  like  expressions,  signify,  at  least  prima  facie,  that  the  gift  was  to 
take  effect  per  stirpes  and  not  per  capita.  And  this  distinguishes  the 
case  at  bar  from  those  relied  on  by  the  counsel  in  his  learned  argument 
before  us  where  the  expression  was  "to  children,"  or  "to  children  to  be 
equally  divided  between  them,"  or  "to  children  naming  them,"  as  in 
Culp  V.  Lee,  109  N".  C,  675;  In  re  Brogden  (at  this  term).  The  cases 
we  have  cited,  taken  at  random  from  those  in  other  jurisdictions,  are 
fully  supported  by  our  own  decisions,  such  as  Lowe  v.  Carter,  55  X.  C, 
377,  where  the  provision  was,  "It  is  my  desire  that  the  personal  property 
belonging  to  my  estate  be  sold,  and  the  proceeds  of  the  said  sale  be 
equally  divided  between  the  bodily  heirs  of  my  three  daughters,  viz.  : 
Elizabeth  Kussell,  Sarah  Carter,  and  Catharine  King,"  this  Court  held 
that  the  division  should  be  per  stirpes,  which  strongly  supports  our  view ; 
and  in  Gilliam  v.  Underwood,  56  N".  C,  100,  the  testator,  in  the  fourth 
item  of  his  will,  directed  as  follows :  "After  settling  up  all  of  my  just 
claims,  if  anything  remains  it  shall  be  equally  divided  between  my 
daughter  Lucy,  my  son  John's  children,  and  my  son  Berry  Underwood," 
held  the  division  should  be  per  stirpes.  The  words  were,  in  Lockhart 
V.  Lochhart,  56  N.  C,  205 : '  "It  is  my  will,  after  paying  my  just  debts, 
that  all  my  property  of  every  kind  and  description,  not  disposed  of  in 
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the  above  items  of  this  will,  be  equally  divided  between  the  children  of 
my  deceased  son,  Jno.  J.  Lockhart,  and  my  sons  Benjamin  F.  Lockhart 
and  Joseph  G.  Lockhart,"  and  the  Court  held  that  the  division  was 
per  stirpes,  and  that  the  children  of  John  J.  Lockhart,  deceased,  took 
as  a  class  and  not  per  capita.  See,  also,  Bivins  v.  Phifer,  47  X.  C,  436; 
Henderson  v.  Womack,  41  N.  C,  437;  Martin  v.  Oould,  17  N".  C,  305; 
Spivey  v.  Spivey,  37  N.  C,  100;  Lee  v,  Baird,  132  X.  C,  766;  Roper  v. 
Roper,  58  N.  C,  16;  Burgin  v.  Patton,  ibid,,  425.  The  case  last  cited 
closely  resembles  this  one  in  its  facts.  Our  case,  we  think,  is  stronger 
for  a  per  stirpes  division  than  any  of  those  we  have  cited. 

It  will  be  observed  that  throughout  the  will  the  testator  uses  the  word 
'Tieirs"  to  describe  those  who  shall  take  his  estate,  and  in  the  seventh 
item  he  provides  that  if  any  of  "the  abovp  named  heirs"  should  die 
"within  the  said  period  of  twenty  years  without  issue  of  their  own  body, 
all  the  rights  and  heirship  shall  cease  as  to  the  real  property."  He 
evidently  intended  not  a  single  class  taking  among  themselves,  but  those 
who  should  take  by  classes  or  families  in  the  quality  or  character  of 
heirs ;  and,  besides,  in  items  four  and  five  he  actually  divides  the  estate 
into  halves,  one  of  which  should  go  to  ^N'ancy's  children  and  the  other  to 
Jemima's,  which,  of  course,  is  a  division  per  stirpes.  This  tends  to  show 
that  he  was  of  the  opinion  that  in  item  2  he  had  used  words  sufficient 
to  create  a  division  per  stirpes,  though  his  language  is  somewhat  obscure, 
or  less  clear  and  definite  than  it  is  in  items  4  and  5.  He  meant 
that  it  should  be  divided  in  the  same  way  both  as  to  the  162-acre  tract 
and  the  remainder  of  his  estate.  This,  of  course,  is  said  regardless  of 
the  great  weight  of  authority  as  to  how  such  language  should  be  inter- 
preted, it  being  per  stirpes. 

We  are,  therefore,  satisfied  that  we  have  reached  the  right  conclusion 
as  to  his  "true  intent  and  meaning,"  and  we  accordingly  affirm  the 
judgment. 

Affirmed. 


Mckinley  mcMahan  v.  Carolina  spruce  company. 

(Filed  24  December,  1920.) 

1.  Employer  and  Employee — ^Master  and  Servant— Duty  of  Master— Safe 
Place  to  Work — Negligence— Contributory  Negligence— Evidence— 
Questions  for  Jury— Trials. 

The  master's  duty  is  to  furnish  his  employee  a  reasonably  safe  place  to 
work,  which  the  latter  may  assume  he  has  done,  and  where  the  omission 
of  this  duty  by  the  former  causes  an  injury  to  the  latter,  without  negli- 
gence on  his  part,  he  may  recover  In  his  action  such  damages  as  he  may 
thereby  have  sustained,  which  under  conflicting  evidence  is  a  question 
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for  the  jury,  upon  both  the  issues  as  to  negligence  and  contributory  negli- 
gence, and  a  motion  for  Judgment  as  of  nonsuit  upon  the  evidence  will 
be  denied. 

2.  Same— Simple  Tools. 

Evidence  that  a  minor  employee,  without  instructions  from  his  employer, 
in  the  course  of  his  employment,  was  required  to  help  put  a  hand-car  upon 
the  rails  of  defendant  laid  upon  a  platform  or  dock,  which  had  been 
derailed  by  the  rott«i  condition  of  the  planks  upon  which  the  rails  were 
laid,  causing  them  to  spread;  that  insufficient  help  was  furnished  to  do 
this,  in  the  usual  manner,  by  lifting  the  car  upon  the  rails,  and  required 
the  plaintiff  to  go  around  a  pile  of  lumber  to  get  planks  with  which  to 
again  place  the  car  upon  the  rails  in  furtherance  of  his  work,  and  that 
the  injury  complained  of  was  caused,  while  he  was  in  the  exercise  of  due 
care,  by  his  stepping  upon  planks  piled  by  the  defendant  improperly  and  out 
of  their  place,  on  the  platform  or  dock,  the  principle  as  to  "ordinary  tools" 
has  no  application,  and  such  evidence  is  sufficient  to  take  the  case  to  the 
Jury  upon  the  issue  of  the  defendant's  actionable  negligence. 

8.  Employer  and  Employee— Master  and  Servants— Physicians  and  Sur- 
geons— Negligence. 

Evidence  that  the  employer  selected  a  physician  to  attend  employees 
injured  while  engaged  in  the  course  of  their  duties,  and  paid  for  such 
services  by  assessment  among  the  employees,  is  sufficient  to  sustain  a 
verdict  for  damages  caused  by  the  malpractice  of  the  physician,  so  selected 
and  paid,  to  an  employee  so  injured,  when  the  employer  has  been  negligent 
in  not  properly  selecting  the  attending  physician. 

4.  Same— Notice— Evidence. 

Evidence  that  a  physician,  selected  by  the  employer  to  attend  an  em- 
ployee injured  in  the  course  of  his  employment,  failed  to  place  the  broken 
bones  of  the  arm  of  the  employee  in  proper  alignment,  but  left  them  over- 
lapping each  other,  without  a  union  between  them,  thus  shortening  the 
arm,  leaving  it  two  inches  shorter  than  it  should  have  been,  and  very 
crooked  and  ugly  in  appearance,  and  practically  useless,  is  sufficient,  upon 
the  question  as  to  the  malpractice  of  the  attending  physician,  to  take  the 
case  to  the  jury,  with  other  evidence  that  the  employer  had  previous  notice 
of  his  incompetency  as  a  physician  or  surgeon. 

5.  Same — Substantive  Evidence. 

Evidence  that  at  the  trial  of  another  action,  to  which  he  was  a  party, 
the  employer  acquired  knowledge  of  the  incompetency  of  a  physician  or 
surgeon  whom  he  thereafter  retained  to  attend  an  employee  who  received 
an  injury  in  the  course  of  his  employment,  is  sufficient  as  to  the  defend- 
ant's notice  of  such  incompetency,  upon  the  question  of  his  negligent  selec- 
tion of  him,  though  not  substantive  evidence  as  to  whether  he  was,  in  the 
present  case,  chargeable  with  malpractice. 

0«  Appeal  and  Error— Findings — ^Depositions — ^Evidence. 

The  findings  of  the  trial  Judge  that  a  witness,  testifying  by  deposition, 
was  sick  and  unable  to  attend  court,  and  had  been  duly  served  with  sub- 
poena, are  conclusive  on  appeal,  where  there  is  evidence  to  support  them 
and  the  deposition  was  properly  admitted  in  evidence. 
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7.  Contracts— N^ligence— Release— Infants— Evidence. 

Where  a  release  has  been  obtained  from  an  employee,  discharging  his 
employer  from  liability  for  a  personal  injury,  alleged  to  have  been  caused 
by  negligence,  a  family  record  containing  the  ages  of  employees,  including 
that  of  the  plaintiff,  showing  that  he  was  a  minor  at  the  time  of  signing 
the  release,  is  competent  in  corroboration  of  other  evidence  to  the  same 
effect,  upon  the  question  of  the  validity  of  the  release. 

8.  Employer  and  Employee— Master  and  Servants— Physicians  and  Sur- 

geons— Malpractice— Evidence— Res  Gestae. 

It  was  competent  for  the  plaintiff  to  testify  in  his  own  behalf  as  to 
what  the  physician  said  at  the  time  he  treated  his  arm,  as  to  its  condition 
and  appearance,  and  as  to  what  a  knot  near  the  elbow  signified,  which 
turned  out  afterwards  to  be  a  wrong  diagnosis,  this  being  in  the  nature 
of  declarations  accompanying  the  acts  of  the  physician  in  treating  the 
arm,  and  therefore  a  part  of  the  thing  done  {pars  rei  gestae) . 

9.  Contracts —  Negligence—  Release—  Fraud —  Evidence—  Employer  and 

Employe^-rMaster  and  Servant, 

Upon  allegations  of  fraud  in  the  procurement  of  a  release  from  damages 
for  a  personal  injury  resulting  from  malpractice  of  a  physician  in  setting 
a  broken  arm  of  defendant's  employee,  and  for  which  the  defendant  is 
responsible,  evidence  that  the  defendant,  and  the  physician  employed  by 
him,  misrepresented  the  condition  and  effect  of  the  injury  and  its  probable 
consequences,  which  was  calculated  to  and  did  mislead  the  plaintiff  in 
taking  a  small  sum  of  money  in  giving  a  release,  altogether  dlspropor- 
tioned  to  any  reasonably  adequate  sum,  is  sufficient  to  be  considered  upon 
the  issue  as  to  the  validity  of  the  release. 

10.  Same— Physicians  and  Surgeons — Malpractice. 

Where  the  employer  is  responsible  in  damages  for  malpractice  of  bis 
physician  in  charge  of  an  injured  employee,  and  there  is  evidence  that  be 
afterwards  had  called  in  another  physician,  who  properly  treated  the  case, 
recovery  can  only  be  had  for  the  injury  and.  damage  occasioned  by  the 
malpractice  of  the  first  physician ;  and  where  the  judge  clearly  and  prop- 
erly so  charged  the  jury,  and  the  jury  has  so  confined  the  damages,  his 
reference  to  .the  second  physician  called  in  is  not  prejudicial,  but  harmless. 

11.  Appeal  and  Error— Instructions-— Contentions — Objections  and  Excep- 
tions. 

Objection  to  an  alleged  mlsstatemMit  by  the  judge  of  the  contention  of 
a  party  should  be  made  promptly  in  order  to  be  available  by  exception 
on  appeal. 

Appeal  by  defendant  from  Harding,  J,,  at  August  Term,  1920,  of 
Yancey. 

Plaintiff  states  two  causes  of  action,  in  the  first  of  which  he  all^s 
negligence  of  the  defendant  in  failing  to  furnish  a  safe  place  to  work. 
The  defendant  required  the  plaintiff  to  work  on  a  lumber  dock,  which 
was  about  twelve  feet  above  the  ground  on  a  frame  of  studding,  which 
had  been  floored  and  a  steel  rail  track  laid  on  top  of  this  flooring,  upon 
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which  track  a  lumber  car  or  truck  was  operating.  Defendant  had  been 
shipping  lumber  from  packs  alongside  of  this  dock,  and  had  carelessly 
piled  up  a  lot  of  lumber  and  packing  strips  in  a  loose  way  on  top  of  this 
lumber  dock  and  by  the  side  of  the  track.  The  timber  in  this  dock  had 
been  permitted  to  rot,  which  caused  the  track  upon  the  s&me  to  spread, 
and  the  lumber  truck  to  drop  down  between  the  rails.  In  order  to  get 
the  truck  back  on  the  track,  it  was  necessary  to  prize  the  same  up  with 
timbers,  requiring  the  plaintiff  to  go  around  the  car  on  the  dock,  and  to 
do  so  he  was  required  to  pass  over  this  lumber  or  packing  strips,  which 
slid  off  to  the  ground,  taking  the  plaintiff  with  it,  a  distance  of  about 
twelve  feet,  when  both  the  bones  in  his  left  arm  were  broken.  Plaintiff 
also  alleges  an  insufficiency  of  hands  to  do  the  work  which  required  him 
and  his  coworker  to  use  the  scantling  for  prizing  the  car  back  on  the 
rails. 

In  the  second  cause  of  action  the  plaintiff  alleged  that  he  was  injured 
by  the  malpractice  of  defendant's  doctor,  who  failed  to  treat  his  arm 
properly  and  with  ordinary  skill,  and  failed  to  use  the  right  kind  of 
splint,  and  thus  permitted  the  bones  of  his  arm  to  become  lapped  and  out 
of  alignment,  and  thereby  his  arm  was  left  badly  misshaped  and  was 
rendered  practically  useless. 

Defendant  pleaded  a  release  by  the  plaintiff,  which  the  latter  alleged 
was  fraudulently  procured.*  The  other  questions  in  the  case  will  fully 
appear  from  the  verdict,  which,  with  the  answers  thereto,  is  as  follows : 

"1.  Was  the  plaintiff  injured  by  the  n^ligence  of  the  defendant,  as 
alleged  in  the  first  cause  of  action,  as  set  out  in  the  complaint  ?     Answer  : 

"2.  Did  the  plaintiff  by  his  own  n^ligence  contribute  to  his  own 
injury?     Answer:  ^o.' 

"3.  What  damage,  if  any,  is  plaintiff  entitled  to  recover  for  and  on 
account  of  his  injury,  as  alleged  in  the  first  cause  of  action  ?  Answer : 
*$2,500,  less  $165.' 

"4.  Was  the  signature  of  the  plaintiff  and  the  execution  of  the  con- 
tract of  release  set  up  in  defendant's  answer  obtained  from  the  plaintiff, 
McKinley  McMahan,  through  fraud,  undue  influence,  or  misrepresenta- 
tion of  the  defendant  ?     Answer :  'Yes.' 

**5.  Was  the  plaintiff  at  the  time  of  signing  the  said  release  a  minor, 
under  the  age  of  21  years  ?     Answer :  'Yes.' 

"6.  Did  the  defendant  engage  and  employ  Dr.  D.  J.  Smith  as  its 
physician  to  treat  the  plaintiff,  as  alleged  in  the  complaint?     Answer: 

TTes.' 

*'7.  Did  the  defendant  negligently  furnish  an  unskilled  and  incompe- 
tent physician  and  surgeon  to  give  such  treatment?    Answer:  TTes.' 
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"8.  Was  the  plaintiflF  injured  by  the  n^ligence  of  the  defendant  in 
failing  to  properly  treat  plaintiff's  injury,  as  allied  in  the  compkintf 
Answer :  TTes.' 

"9.  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover  as  the 
result  of  negligence,  as  alleged  in  the  second  cause  of  action?  Answer: 
'$4,000.' " 

Judgment  was  entered  on  the  verdict,  and  the  defendant  appealed. 

Watson,  Uudgins,  Watson  &  Fonts  for  plaintiff. 
W.  C.  Newland,  S.  J,  Ervin,  Merrimon,  Adams  &  Johnston,  and 
Charles  Hutchins  for  defendant. 

■  • 

Walker,  J.,  after  stating  the  case :  It  will  be  convenient  to  consider 
the  exceptions  in  the  order  of  their  statement  in  the  record,  though  they 
are  not  so  stated  in  the  defendant's  brief. 

As  to  the  first  cause  of  action,  we  think  there  was  sufficient  evidence 
of  the  defendant's  negligence  for  the  jury.  The  defendant  was  required 
to  exercise  due  care  in  furnishing  a  reasonably  safe  place  for  plaintiff 
to  do  his  work,  and  this,  it  is  alleged,  was  not  done,  as  its  platform  or 
dock  was  decayed  so  that  the  rails  spread  and  the  hand-car  fell  between 
the  rails.  On  the  day  of  the  injury  the  car,  because  of  the  rotten  condi- 
tion of  the  dock,  fell  between  the  rails,  and  it  was  necessary  for  plaintiff 
to  secure  a  scantling  from  the  other  side  of  the  track  in  order  to  prize 
it  back  to  its  place.  To  do  this  he  was  required  to  go  around  the  car,  and 
while  he  was  walking  toward  the  place  where  he  saw  the  scantling,  he 
stepped  on  a  pile  of  lumber  which  had  been  taken  from  the  stack  and 
was  crossed.  It  should  not  have  been  there,  and,  besides,  it  was  im- 
properly piled,  being  crossed  instead  of  straight.  He  was  short  of  help 
and  had  to  hurry  with  his  work  in  order  to  keep  the  mill  clear  of  lumb^ 
where  it  would  be  in  the  way  if  allowed  to  accumulate.  He  stepped  on 
the  lumber  and  it  slipped  and  slid  off  and  threw  him  violently  to  the 
ground,  because  it  was  piled  improperly.  It  should  have  been  piled 
straight  instead  of  crossed,  and  should  have  been  in  the  stack  ^nd  not  on 
the  platform.  The  question  of  n^ligence  was  properly  submitted  to  the 
jury  by  the  court,  under  the  rule  of  the  prudent  man,  and  also  the  ques- 
tion of  plaintiff's  contributory  negligence,  and  they  found  against  the 
defendant. 

This  case  does  not  fall  within  that  class  where  the  employer  is  allowed 
to  do  simple  work  in  his  ovm  way,  without  the  necessity  of  any  instruc- 
tions from  his  employer,  because  it  is  presumed  in  such  a  case  that  the 
work  is  safe  if  properly  done  by  the  employee,  by  the  exercise  of  his  own 
common  sense  and  judgment,  there  being  no  complication  in  the  work 
requiring  special  instructions  from  the  employer  as  to  how  he  should 
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do  it.  But  this  rule  does  not  apply  if  the  employer  has  not  furnished 
a  reasonably  safe  place  to  do  the  work,  and  the  employee  has  been 
injured  by  his  default  in  this  respect,  while  in  the  exercise  of  due  care 
himself.  Whether  the  master  has  performed  his  duty  and  the  servant 
has  performed  his,  are  questions  manifestly  for  the  jury  to  decide.  If 
in  this  case  the  defendant  furnished  a  rotten  platform  or  dock  for  its 
servant  to  work  on,  and  insufficient  help  for  him  to  do  the  work  properly 
and  safely ;  if  in  consequence  of  defendant's  failure  in  this  respect,  plain- 
tiff was  compelled  to  go  around  the  car  on  a  walk,  where  lumber  was 
wrongly  and  carelessly  piled,  and  while  in  the  exercise  of  care  himself, 
the  plaintiff  stepped  on  the  pile  of  lumber  which  slipped  from  under 
him  and  caused  him  to  be  thrown  from  the  platform,  and  the  jury  found 
these  to  be  the  facts,  and  that  the  injury  was  proximately  caused  in  this 
way,  and  by  defendant's  failure  of  duty,  the  verdict  was  correct  in  fact 
and  in  law.  We  must  hold  that  there  was  some  evidence  from  which  the 
jury  could  infer  the  necessary  facts  showing  defendant's  negligence,  and 
the  same  may  be  substantially  said  of  the  defendant's  contributory  negli- 
gence. His  Honor  put  both  questions  to  the  jury  according  to  our 
approved  precedents.  It  was  more  a  question  of  fact  than  one  of  law. 
The  master's  duty  to  furnish  a  reasonably  safe  place  for  the  servant  to 
work  and  proper  machinery  and  other  appliances  with  which  he  may 
perform  it,  is  unquestionable.  ''Where  there  is  evidence  tending  to  show 
that  an  injured  employee  did  not  have  a  reasonably  safe  place  to  work, 
.  .  .  the  question  whether  it  was  such  a  place,  or  whether  the  failure 
to  warn  him  of  the  danger  was  the  proximate  cause  of  the  injury  should 
be  submitted  to  the  jury.  Where  more  than  one  inference  can  be  drawn, 
as  to  the  negligence,  or  the  proximate  cause,  it  is  for  the  jury  to  deter- 
mine" which  inference  is  the  correct  one.  Holton  v.  Lumber  Co,,  152 
N.  C,  at  p.  69.  Cases  bearing  on  this  question  are  Steeley  v.  Lumber 
Co.,  165  K  C,  27;  Nelson  v.  Tobacco  Co.,  144  N.  C,  420;  Dunn  v. 
Lumber  Co.,  172  N.  C,  129 ;  Marks  v.  Cotton  Mills,  135  N.  C,  290;  West 
V.  Tanning  Co.,  154  'N.  C,  44,  and  other  cases  which  are  cited  in  Steeley 
V.  Lumber  Co.,  supra.  There  was  no  error  in  submitting  the  first  cause 
of  action  to  the  jury,  especially  when  the  principles  of  law  applicable  to 
the  case  were  so  lucidly  stated  in  the  charge. 

As  to  the  second  cause,  for  malpractice  in  treating  the  plaintiff,  there 
can  be  no  question  that  there  was  some  evidence  which  tended  to  establish 
the  charge  of  unskillfulness  in  the  method  of  treatment,  and  a  failure 
to  exercise  proper  care  and  to  make  a  proper  diagnosis.  There  was 
undoubtedly  sufficient  evidence  that  defendant  knew  of  the  incompetency 
of  the  physician.  The  particular  allegation  is  that  Dr.  Smith,  assisted 
by  r>r.  Aldredge,  failed  to  place  the  broken  bones  in  proper  alignment, 
but  left  them  overlapping  each  other,  and  without  a  union  between  them, 
41—180 
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thus  shortening  the  arm  about  two  inches,  and  leaving  it  ^Srery  crooked 
and  ugly  in  appearance,  and  practically  useless."  As  said  in  Woody  v. 
Spruce  Co.,  178  K  C,  592  (S.  c,  176  N".  C,  643),  "The  defendant  owed 
the  duty  to  the  plaintiflF,  after  it  had  undertaken  to  secure  a  doctor  for 
him,  to  see  that  he  was  one  of  reasonable  skill  and  ability."  There  was 
evidence  that  Dr.  Smith  was  employed  and  paid  from  the  wages  of  the 
employees,  upon  the  assessment  plan,  to  treat  them,  and  the  rule  just 
stated,  as  to  defendant's  duty  in  the  premises,  is  the  correct  one.  The 
evidence  of  a  prior  suit  to  which  defendant  was  a  party,  and  in  which  he 
was  informed  of  the  physician's  lack  of  skill,  was  sufficient  to  charge 
it  with  notice  of  the  dame  on  the  question  of  negligence.  It  was  not 
competent  as  substantive  evidence  of  the  physician's  incompetency,  nor 
of  negligence  itself,  but  only  of  notice  to  the  defendant  that  he  was 
considered  as  unskillful.  Fowle  v.  R,  R,,  147  N".  C,  491 ;  4  Chamber- 
layne  on  Mod.  Law  of  Ev.,  sec.  3230.  The  information  came  to  the 
defendant  under  oath,  and  therefore  was  most  solemnly  imparted  to 
him;  and  the  jury  found  that  he  was  incompetent  before  this  transac- 
tion. "With  these  facts  within  its  knowledge,  the  defendant  should  have 
proceeded  more  cautiously.  Some  latitude  is  necessarily  allowed  in 
proof  as  to  notice  or  knowledge.  It  was  held  in  Woody  v.  Spruce  Co., 
supra,  that  while  the  company  was  under  no  obligation  to  furnish  a 
physician  to  its  employees,  when  it  assumed  to  do  so,  the  duty  arose  to 
exercise  due  care  in  selecting  him  and  in  continuing  him  in  its  service. 
Several  of  the  exceptions  to  testimony  are  so  plainly  untenable  that  we 
forbear  any  discussion  of  them. 

The  deposition  of  Mrs.  McMahan  was  competent.  The  judge  found 
as  facts  that  she  was  sick  and  unable  to  attend  court,  and  had  been  duly 
served  with  a  subpoena.  These  findings  are  binding  upon  us.  WUliford 
V.  Bailey,  132  N.  C,  403 ;  Brantan  v.  O'Briant,  93  K  C,  103 ;  Pell's 
Eevisal,  sec.  1645,  subsec.  4.  There  were  no  written  exceptions  to  the 
deposition  filed.  Davenport  v.  McKee,  98  N".  C,  500,  at  p.  507,  and 
cases  cited. 

As  to  the  paper  containing  the  ages,  including  that  of  the  plaintiff, 
it  was,  at  least,  corroborative  and  was  properly  admitted  on  that  ground, 
if  for  no  other  reason.  It  was  offered  to  prove  the  age  of  plaintiff,  and 
the  want  of  capacity  to  execute  the  release.  On  the  question  of  fraud 
in  procuring  the  release,  the  court's  instructions  to  the  jury  were  fully 
sufficient,  and  conformed  to  our  precedents,  and  the  same  may  be  said  of 
the  general  charge  on  the  second  cause  of  action. 

The  testimony  of  plaintiff  as  to  what  he  told  Dr.  Smith  as  to  the  con- 
dition of  his  arm,  when  the  doctor  examined  it  and  changed  the  splints 
put  there  by  Dr.  West,  was  clearly  admissible  as  part  of  the  res  gestae, 
and  also  as  explanatory  of  his  physical  condition,  the  statement  having 
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been  made  to  his  physician  at  the  time  the  latter  was  trying  to  discover 
what  was  that  condition.  He  called  the  doctor's  attention  to  the  knot 
on  his  arm  bone,  and  was  told  that  it  was  not  serious,  but  merely  a  callous 
formation  on  the  bone,  and  that  it  would  be  all  right,  which  proved  to 
be  untrue;  the  doctor  advised  him  that  he  could  go  back  to  his  work, 
whereas  the  arm  became  so  bad,  and  was  so  crooked  and  disfigured,  that 
he  was  ashamed  to  exhibit  it,  even  to  the  doctor  who  treated  it.  There 
was  evidence  that  the  arm  was  not  treated  according  to  the  approved 
methods  of  surgical  science,  and  did  not  receive  the  proper  attention, 
and  for  these  reasons  it  was  left  in  its  present  condition,  and  will  never 
improve  or  return  to  its  normal  shape.  The  court,  in  the  charge,  ex- 
pressly confined  the  testimony  in  regard  to  the  "Woody  suit  against  the 
defendant  to  the  question  of  notice,  or  knowledge  of  Dr.  Smith's  incom- 
petency, and  positively  instructed  the  jury  not  to  consider  it  as  substan- 
tive evidence  of  the  fact. 

The  motion  to  nonsuit  was  properly  overruled.  Upon  such  a  motion 
the  testimony  must  be  taken  as  true  (Reid  v.  Reese,  166  N".  C,  230; 
Woody  V,  Spruce  Co.,  176  'N.  C,  at  p.  643),  and  when  so  regarded,  there 
was  ample  evidence  to  support  the  verdict.  In  this  connection  we  may 
well  repeat  that  plaintiff's  testimony  of  how  he  was  hurt,  if  believed, 
shows  that  the  lumber  on  the  dock  was  so  carelessly  piled  as  to  cause  it 
to  give  way  when  he  stepped  on  it,  and  besides,  that  kind  of  lumber  did 
not  belong  there,  but  should  have  been  in  the  stack,  and  that  he  did  the 
best  he  could  under  the  circumstances,  not  being  aware  of  the  trap  that 
was  there,  though  not  intentionally  set  for  him.  These  and  other  facts 
of  like  import,  taken  in  connection  with  the  rotten  platform,  and  the 
shortage  of  helpers,  made  a  case  of  negligence  for  the  jury  to  find. 
Plaintiff  properly  contended  that  he  had  the  right  to  assume  that  his 
employer  had  so  piled  the  lumber  as  not  to  be  unsafe  to  him  while  in  the 
performance  of  his  duties,  and  that  he  had  not  needlessly  exposed  him 
to  danger.  Cochran  v.  Young-Harisell  Mills  Co.,  169  N".  C,  67.  The 
master  produced  the  situation  which  required  the  plaintiff  to  walk  over 
the  pile  of  lumber  and  was  negligent  in  doing  so,  but  having  done  it,  the 
servant  had  the  right  to  assume  that  he  could  safely  walk  to  the  place 
where  he  was  required  to  go  for  the  scantling,  or  whatever  he  needed,  to 
prize  the  car  back,  especially  as  there  was  a  lack  of  necessary  help  to  do 
the  work,  according  to  plaintiff's  testimony,  which  we  must  believe  to 
be  true  on  the  motion  of  nonsuit.     Pigford  v,  R.  R.,  160  IN".  0.,  93. 

There  was  evidence  of  fraud  in  procuring  the  release  and  of  a  want  of 
consideration.  There  was  actual  misrepresentation  here,  notably  as  to 
plaintiff's  condition,  which  was  calculated  to  mislead  him  and  cause  him 
to  surrender  his  right  of  recovery  for  a  mere  song,  almost  nothing  as 
compared  with  the  extent  of  his  injuries  and  his  real  damage.     CaiLsey 
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V.  R,  R.,  166  N.  C,  5,  at  p.  10,  where  it  is  said  (quoting  from  Hume 
V.  U.  S.,  132  U.  S.,  611)  :  "It  (fraud)  may  be  apparent  from  the  in- 
trinsic nature  and  subject  of  the  bargain  itself,  such  as  no  man  in  his 
senses,  and  not  under  delusion,  would  make,  on  the  one  hand,  and  as  no 
honest  and  fair  man  would  accept,  on  the  other."  The  charge  was 
plainly  correct  as  to  the  burden  of  proof.  Woody  v.  Spruce  Co.,  178 
N.  C,  592,  593  (S.  c,  176  TsT.  C,  644).  No  damages  were  claimed  after 
1  December,  1917,  and  the  judge  instructed  the  jury  not  to  award  any, 
which  resulted  from  any  treatment  of  Dr.  Smith  after  that  date,  as  the 
defendant  was  protected  against  any  such  award  of  damages  by  its  con- 
tract with  the  plaintiff.  The  charge  was  correct  as  to  the  other  damages, 
when  the  entire  charge  is  considered. 

We  are  of  the  opinion  that  the  jury  did  not  give  any  damages  because 
of  anything  Dr.  West  did,  as  it  appears  that  his  treatment  was  satisfac- 
tory according  to  plaintiff's  own  testimony,  and  from  all  that  appears, 
he  was  competent  and  capable.  The  injury  done  was  attributable  to 
Dr.  Smith's  advice  and  treatment  of  the  arm.  The  plaintiff  testified 
that  its  appearance  was  good  when  he  returned  from  the  hospital,  and 
the  arm  was  straight.  The  splints  were  removed  by  Dr.  Smith  and 
twice  replaced  with  others  by  him,  and  it  was  then  and  thereafter  the 
damage  was  caused.  We  can  see  nothing  to  lead  us  to  believe  that  any 
part  of  the  recovery  was  due  to  Dr.  West's  conduct,  or  treatment,  and 
therefore  the  reference  to  him,  even  if  improper,  was  not  prejudicial, 
and  was  practically  harmless.  It  is  not  ground  for  a  reversal.  S.  v. 
Bailey,  179  N.  C,  724.  Besides,  the  issues  themselves  restricted  the 
inquiry  to  damage  caused  by  Dr.  Smith's  incompetency.  The  jury 
surely  understood  its  scope. 

We  have  examined  this  case  with  great  care,  and  close  attention,  and 
can  find  no  reversible  error.  The  objections  to  the  judge's  statement 
of  the  contentions  fall  within  the  usual  rule  that  any  error  therein,  if 
any,  was  not  called  to  the  judge's  attention,  as  it  should  have  been,  in 
proper  time  so  that  he  could  correct  it.  Sears  v.  R.  R.,  178  N.  C,  285; 
Hall  V,  Oiessell,  179  N".  C,  657.  The  numerous  exceptions  have  ex- 
tended this  opinion  beyond  our  expectation. 

As  we  find  no  error,  it  will  be  so  certified. 

No  error. 


N.  C]  FALL  TEKM,  1920.  645 

Bailxt  v.  Ashetuxb. 

« 

MAGGIE  BAILEY  v.  CITY  OF  ASHEVILLE. 
(Filed  24  December,  1920.) 

1.  Municipal  €k>rporations— Cities  and  Towns — Streets  and  Sidewalks — 

Defects   in   Sidewallu — Negligence— -Subsequent   Repairs — ^Identifica- 
tion— ^Evidence. 

In  an  action  to  recover  damages  of  a  city  for  a  personal  injury,  caused 
to  the  plaintiff  by  the  defendant's  negligently  haying  its  meter  box  in  a 
dangerous  condition,  with  its  top  several  inches  below  the  level  of  the 
sidewalk,  covered  up  or  concealed  by  weeds  or  straw,  so  that  the  plaintiff 
did  not  see  its  imperfect  condition  and  stepped  therein  to  her  injury, 
evidence  is  competent,  when  wholly  confined  to  the  location  of  the  water 
meter  box  in  question,  a  relevant  matter  in  dispute,  that  the  defendant 
made  changes  in  the  condition  of  this  box  after  the  occurrence  of  the 
injury  complained  of  in  the  suit,  but  not  as  evidence  of  negligence. 

2.  Municipal  Corporations — Cities  and  Towns— Streets  and  Sidewalks — 

Defects— Negligence — Notice. 

Municipal  corporations  are  required  to  keep  their  streets  and  sidewalks 
free  from  dangerous  defects  therein  for  the  safety  of  those  entitled  to  use 
them,  and  are  responsible  in  damages  to  those  who  may  be  injured,  when 
such  damages  are  the  proximate  cause,  and  the  municipalities  have  had 
sufficient  previous  notice  thereof,  either  actual  or  implied  from  its  neglect 
of  its  duty  of  supervision,  for  such  length  of  time  as  should  have  put  them 
upon  sufficient  notice  to  repair  in  time  or  to  guard  against  the  injury,  or 
to  be  reasonably  inferred  by  the  jury  from  the  facts  in  evidence. 

S.  Same— Evidence— Questions  for  Jury — ^Trials. 

Where  there  is  evidence  that  a  municipal  corporation  for  several  months 
had  permitted  its  water  meter  box  to  become  dangerous  to  pedestrians 
on  Its  sidewalk,  had  had  the  meter  read  by  its  employee  once  each  month, 
the  last  time  being  about  five  days  before  the  injury  for  which  damages 
are  demanded  in  the  action;  that  the  top  of  the  box  was  several  inches 
below  the  grade  of  the  sidewalk,  and  not  discernible  for  the  grass  and 
leaves :  Held^  sufficient  upon  the  issue  of  the  defendant's  actionable  negli- 
gence ;  and  as  to  whether  it  had,  or  should  have  had  by  proper  supervision, 
notice  sufficient  for  it  to  have  remedied  the  defect  and  avoided  the  injury. 

Appeal  by  defendant  from  Long,  J.,  at  the  October  Term,  1920,  of 
Buncombe. 

This  is  an  action  to  recover  damages  for  personal  injury. 

The  negligence  complained  of  is  that  the  defendant  placed  a  water 
meter  box  on  one  of  its  sidewalks  two  or  three  inches  below  the  surface, 
with  an  insecure  covering,  and  permitted  dirt  and  leaves  to  accumulate 
thereon. 

On  27  October,  1917,  the  plaintiff,  while  running  down  Black  Street 
in  said  city  stepped  on  the  top  of  a  water  meter  box,  the  top,  which  had 
been  displaced,  or  partially  removed,  flew  up  and  her  leg  went  into  the 
box,  causing  the  injury. 
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Black  Street,  where  the  injury  occurred,  is  a  graded  but  unpaved 
street,  the  plaintiflf  lived  on  the  south  side  and  she  had  crossed  over  on 
the  north  side  of  the  street.  There  was  no  paved  sidewalk,  the  entire 
street,  including  the  portion  used  as  a  sidewalk,  being  of  a  loamy  clay 
soil.  The  street  ran  east  and  west,  and  the  street  inclined  considerably 
down  grade  towards  the  west  to  the  depot,  to  which  point  the  plaintiff 
was  running  when  injured. 

It  is  alleged  in  the  complaint,  and  admitted  in  the  answer,  ^T?hat  at 
the  point  where  water  connections  are  made  on  Black  Street  by  the 
defendant" ;  "that  said  meters  were  constructed  by  sinking  a  terra-cotta 
twelve-inch  pipe  down  into  the  ground  over  the  meter,  and  placing  a 
flat  iron  cap  fitting  over  the  top  of  the  pipe  and  in  the  opening  in  the 
iron  cap  is  fitted  into  a  groove,  an  iron  lid  (somewhat  like  a  stove  lid 
and  eye)." 

The  defendant  moved  for  judgment  of  nonsuit,  which  was  refused 
and  defendant  excepted. 

There  is  also  an  exception  to  the  admission  of  evidence  which  is  re- 
ferred to  in  the  opinion. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

W.  P.  Brown  and  J.  D.  Murphy  for  plaintiff. 
Oeorge  Pennell  and  Marcus  Erwin  for  defendant, 

Allen,  J.  We  have  been  much  impressed  by  the  earnest  argument  of 
counsel  for  the  defendant,  but  upon  careful  consideration  of  the  record 
we  find  no  error  which  would  justify  a  new  trial. 

Two  exceptions  are  relied  on.  The  first  is  to  the  reception  of  evidence 
showing  that  the  defendant  made  changes  in  the  condition  of  the  water 
meter  box  after  the  plaintiff  was  injured,  which  would  have  been  erro- 
neous under  the  authority  of  Lowe  v,  Elliott,  109  N.  C,  681 ;  Myers  v. 
Lumber  Co,,  129  K  C,  252;  Aiken  v,  Mfg,  Co,,  146  K  C,  324,  cases 
relied  on  by  the  defendant,  if  the  evidence  had  been  admitted  on  the 
question  of  negligence,  but  this  was  not  done,  and,  on  the  contrary,  the 
court  carefully  restricted  the  evidence  to  the  identification  of  .the  box 
and  place  of  injury,  for  which  purpose  it  was  competent. 

When  the  evidence  was  offered  and  objected  to  the  court  said :  *The 
rule  would  be  this:  If  you  offer  evidence  tending  to  show  that  the 
meter  box  was  at  a  certain  place,  and  that  place  is  disputed,  you  can 
offer  evidence  to  identify  the  particular  place.  Of  course,  its  condition 
at  a  subsequent  time  could  not  be  used  as  a  cause  of  action  either,  only 
the  condition  of  the  place  at  the  time  of  the  alleged  injury  would  be 
competent;  but  as  to  the  identification  of  the  place  in  evidence,  that 
you  may  offer. 
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'T;  will  let  her  go  on  and  state  whether  or  not  there  was  a  hole  there, 
only  for  the  purpose  of  identity.  The  court  rules  that  the  cause  of 
action  is  founded  upon  the  conditions  existing  at  the  time  alleged  in  the 
complaint;  then  the  plaintiff's  action  must  stand  or  fall  by  conditions 
that  existed  at  that  time — but  as  to  the  contest  between  the  plaintiff  and 
defendant  as  to  whether  or  not  there  was  a  meter  hole  at  the  place  at 
the  time  alleged  in  the  complaint,  the  evidence  as  to  subsequent  condi- 
tions is  admitted  for  the  purpose  only — ^that  is,  whether  there  was  in 
existence  at  the  time  of  the  alleged  injury  such  a  meter  box  or  place  as 
that  described  in  the  complaint.  This  evidence  is  only  for  identification 
of  such  place,  and  the  jury  are  instructed  that  it  is  admitted  for  no  other 
purpose." 

The  other  exception  is  to  the  refusal  to  nonsuit  the  plaintiff  upon  the 
ground  that  there  is  no  evidence  of  n^ligence. 

The  duty  of  the  municipal  corporation  in  reference  to  streets  is  stated 
as  follows  in  Bailey  v.  Winston,  167  N".  C,  259 :  "A  city  or  town  or 
village  must  keep  its  streets  in  good  condition  and  repair  so  that  they 
will  be  safe  for  the  use  of  its  inhabitants  or  of  those  entitled  and  having 
occasion  to  use  them.  If  they  become  unfit  for  use  by  reason  of  defects 
which  could  not  be  anticipated  and  consequently  guarded  against,  under 
ordinary  circumstances,  the  municipality  should  have  some  notice  of  the 
defect,  either  actual  or  else  implied  from  the  circumstances;  and  in  this 
connection  it  must  be  said  that  it  is  the  duty  of  the  city  (and  of  course 
these  principles  apply  generally  to  all  forms  of  municipalities)  to  exercise 
a  reasonable  and  continuing  supervision  over  its  streets,  in  order  that  it 
may  know  they  are  kept  in  a  safe  and  sound  condition  for  use.  Some- 
times notice  of  their  defective  condition  is  actual  or  express,  again  it  is 
constructive  or  implied,  where,  for  instance,  the  defect  has  existed  for 
such  a  length  of  time  as  to  show  that  the  city  has  omitted  or  neglected 
its  plain  duty  of  supervision;  and  still  again,  it  may  be  inferred  by  the 
jury  from  the  facts  in  evidence.  .This  principle  is  illustrated  and  was 
applied  in  Fitzgerald  v.  Concord,  supra,  where  it  is  said,  approving 
1  Sh.  and  Red.  on  Negligence,  sec.  369 :  TJnless  some  statute  requires 
it,  actual  notice  is  not  a  necessary  condition  of  corporate  liability  for 
the  defect  which  caused  the  injury.  Under  its  duty  of  active  vigilance, 
a  municipal  corporation  is  bound  to  know  the  condition  of  its  highways, 
and  for  practical  purposes  the  opportunity  of  knowing  must  stand  for 
actual  knowledge.  Hence,  when  observable  defects  in  a  highway  have 
existed  for  a  time  so  long  that  they  ought  to  have  been  seen,  notice  of 
them  is  implied,  and  is  imputed  to  those  whose  duty  it  is  to  repair  them ; 
in  other  words,  they  are  presumed  to  have  been  discovered  by  the  exer- 
cise of  reasonable  diligence.'  .  .  .  'On  the  question  of  notice  implied 
from  the  continued  existence  of  a  defect,  no  definite  or  fixed  rule  can 
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be  laid  down  as  to  the  time  required,  and  it  is  usually  a  question  for  the 
jury  on  the  facts  and  circumstances  of  each  particular  case,  giving 
proper  consideration  to  the  character  of  the  structure,  its  material,  the 
time  it  has  been  in  existence  and  use,  the  nature  of  the  defect,  its  placing/ 
and  other  considerations  not  necessary  to  be  stated." 

Is  there  evidence  that  the  defendant  failed  to  perform  this  duty? 

The  meter  box  was  placed  on  the  sidewalk  and,  as  stated  in  the  brief 
of  appellant,  the  "defendant  admitted  control  and  duty  to  maintain  both 
the  meter  box  and  the  street." 

The  evidence  of  express  and  implied  notice  to  the  defendant  of  the 
condition  of  the  box  was  plenary,  as  one  witness  testified  that  the  box 
had  been  in  the  same  condition  as  when  the  plaintiff  was  injured  six  or 
eight  months,  and  an  employee  of  defendant  read  the  meter  monthly,  the 
last  time  being  five  days  before  the  injury. 

There  was  also  evidence  that  the  box  was  so  placed  that  it  made  the 
sidewalk  unsafe  and  dangerous. 

One  witness  testified  as  follows:  'rN'ow,  tell  the  jury,  if  you  please, 
the  condition  of  that  hole  with  reference  to  the  surface  of  the  sidewalk? 
It  was  somewhat  lower,  three  or  four  inches  lower.  I  should  say,  and 
was  hardly  discernible.  I  walked  over  it  and  didn't  see  it  until  it  was 
pointed  out  to  me.  Why  was  it  that  you  couldn't  see  it  ?  On  account 
of  grass  that  had  grown  up  about  the  sides  of  it,  and  probably  there  were 
leaves  over  it." 

There  was  other  evidence  tending  to  prove  that  the  box  was  two  or 
three  inches  lower  than  the  general  surface  of  the  sidewalk,  that  grass 
had  grown  around  it,  that  dirt  and  leaves  covered  it,  or  nearly  so,  and 
that  the  covering  of  the  box  was  insecurely  fastened,  which  was  sufficient 
to  support  the  verdict. 

No  error. 


JAMES  SHULER  et  al.  v.  BURNHARDT  LUMBER  COMPANY. 

(Filed  24  December,  1920.) 

1.  Limitatioii  of  Actions— -Judgments — ^Estoppel — ^Adverse  Possession. 

A  judgment  in .  an  action  involving  the  disputed  title  of  land  will  not 
estop  the  losing  party  from  showing  his  title  by  twenty  years  adverse 
possession  since  the  rendition  of  the  Judgment,  under  known  and  visible 
metes  and  bounds. 

2.  Same — ^Evidence— Questions  for  Jury— Trials. 

Evidence  that  the  locus  in  quo  had  been  in  the  possession  of  a  party, 

*  claiming  title  by  adverse  possession,  and  that  he  had  used  the  lands  for 

the  purposes  to  which  they  were  adapted,  for  more  than  twenty  years. 
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under  known  and  visible  metes  and  bounds,  and,  in  this  case,  that  he  had 
cleared  and  cultivated  some  of  it  every  year,  and  had  continuously  for 
the  required  period,  taken  from  the  tra^t  rail  timber,  board  timber,  locust 
pins,  and  tan  bark,  is  sufficient  to  take  the  case  to  the  jury ;  and  a  motion 
for  a  Judgment  as  of  nonsuit  upon  the  evidence  will  not  be  sustained. 

Appeal  by  plaintiflf  from  Bryson,  J.,  at  June  Term,  1920,  of  Gbaham. 

This  is  an  action  to  recover  damages  for  a  trespass  on  lands  embraced 
in  grant  No.  10391,  entry  N'o.  1178,  as  shown  on  the  court  map.  The 
grant  was  issued  to  J.  B.  Caringer  and  "W.  T.  Shuler  on  12  December, 
1890.     Plaintiffs  are  the  heirs  at  la^  of  W.  T.  Shuler. 

At  date  of  this  grant,  and  up  to  his  death,  W.  T.  Shuler,  father  of 
plaintiffs,  and  his  wife,  Rachel  Shuler,  were  living  on  tracts  1058  and 
4559  (Whitaker  land),  adjoining  the  above  mentioned  grant.  All  of 
the  above  lands  were  covered  by  grant  No.  3140,  entry  3029,  issued  to 
A.  T.  Davidson,  dated  3  February,  1868,  and  under  which  the  defend- 
ants claim.  At  November  Term,  1895,  of  the  Graham  Superior  Court, 
a  judgment  was  rendered  in  a  suit  pending  between  A.  T.  Davidson  and 
the  heirs  of  "W.  T.  Shuler,  present  plaintiffs,  adjudging  that  Davidson 
was  the  owner  of  grant  No.  3140,  located  as  shown  on  the  Crisp  plat. 
There  was  evidence  tending  to  show  that  at  that  date  the  plaintiffs  had 
one  field,  which  lapped  over  on  entry  No.  1178,  shown  on  the  map  as 
field  No.  1,  and  since  that  date  have  kept  said  field  in  cultivation  and 
enlarged  same,  and  have  made  two  other  fields  on  the  said  entry,  to  wit, 
Nos.  2  and  3.  Field  No.  3  has  been  cultivated  for  about  23  years  by 
the  Shulers,  they  claiming  all  the  land  as  their  own,  and  that  the  plain- 
tiffs had  claimed  the  same  up  to  known  and  visible  lines  and  bounds, 
using  same  adversely,  for  23  years. 

The  court  was  of  the  opinion  that  the  plaintiffs  were  estopped  by  the 
judgment  of  1895,  and  therefore  could  not  claim  the  land.  Judgment 
of  nonsuit  was  entered  accordingly,  and  plaintiffs  appealed. 

T.  M.  Jenkins  and  R.  L.  Phillips  for  plaintiffs, 
W.  M.  Bell  and  T.  A,  M  or  phew  for  defendants. 

Walker,  J.,  after  stating  the  case:  The  first  question  presented  is, 
^T)id  the  judgment  in  favor  of  A.  T.  Davidson,  entered  November, 
1895,  estop  the  defendants  there  (plaintiffs  here)  from  acquiring  title 
by  adverse  possession?  We  are  of  the  opinion  that  the  following  cases 
are  clear  authority  against  this  position:  Wilson  v.  Brown,  134  N.  C, 
400 ;  Reynolds  v.  Cath&m,  50  N.  C,  438 ;  Eddleman  v.  Carpenter,  52 
N.  C,  617;  Scarboro  v.  Scarboro,  122  N.  C,  234.  The  Court,  in  Rey- 
nolds V,  Cathens,  supra,  held  that  the  possession  of  a  grantor  in  a  deed, 
whcK  holds  over,  after  his  deed  was  delivered,  may  be  adverse.     Judge 
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Pearson  in  his  opinion,  said:  "In  respect  to  the  possession  of  Sarah 
Wilkie  the  vendor,  under  whom,  both  parties  claim,  we  are  unable  to  see 
any  principle  of  law  which  prevents  it  from  being  adverse  to  the  lessor 
of  the  plaintiflF.  She  was  not  his  tenant  for  years,  at  will  or  at  suffer- 
ance, nor  did  she  enter  under  or  obtain  possession  from  him.  As  far  as 
the  case  disclosed,  she  continued  in  possession  without  any  understanding 
or  permission  on  the  part  of  the  plaintiff's  lessor,  notwithstanding  the 
deed  she  had  executed,  the  legal  effect  of  which  was  to  give  plaintiff's 
lessor  right  of  possession,  but  in  defiance  of  which  she  maintained  and 
continued  her  possession.  It  would,  consequently,  seem  that  this  posses- 
sion was  adverse."  In  Johnston  v.  Farlow,  35  N".  C,  84,  it  was  held 
that  the  old  deed  was  not  color,  but  that  case  recognizes  that  the  posses- 
sion can  be  adverse  even  after  the  deed  was  made.  Of  course,  if  after 
the  execution  of  a  deed  with  covenants  a  man  can  acquire  title  by  adverse 
possession,  he  certainly  can  after  a  judgment  which  gives  the  right  to 
a  writ  of  possession.  It  was  held  in  Wilson  v.  Brown,  supra,  that  the 
possession  of  a  person,  which  continues  after  his  land  is  sold  under 
execution  and  deed  made  to  the  purchaser,  is  adverse  to  the  purchaser, 
but  the  original  deed  to  him  is  not  color  of  title  after  the  sale. 

These  plaintiffs  claim  title  by  adverse  possession  under  known  and 
visible  lines  and  bounds  for  twenty  years,  since  the  rendition  of  the 
Davidson  judgment.     Rev.,  384. 

The  second  question  is,  Was  the  evidence  of  the  plaintiffs,  taken  in 
its  strongest  light  for  them,  sufficient  to  justify  a  finding  by  the  jury  that 
they  had  held  open,  notorious,  continuous,  and  adverse  possession,  under 
known  and  visible  lines  and  bounds,  for  twenty  years,  since  the  date  of 
the  judgment,  November,  1895? 

An  examination  of  the  testimony  of  James  Crisp,  surveyor,  shows  that 
this  tract  of  land  is  a  well  marked  tract.  The  evidence  of  James  Crisp, 
Ed.  Shuler,  and  James  Shuler  all  shows  that  these  plaintiffs  had  used 
these  lands  for  the  purposes  to  which  they  were  adopted,  from  the  date  of 
the  judgment  down  to  the  bringing  of  the  action  on  15  January,  1920. 
Some  of  the  acres  had  been  cleared  and  cultivated  every  year,  rail  timber, 
board  timber,  locust  pins,  and  tan  bark  had  been  taken  from  the  land  all 
these  years. 

It  is  admitted  in  defendants'  brief  that  there  was  evidence  to  establish 
the  contentions  of  plaintiffs,  as  to  adverse  possession,  and  we  are  of  the 
opinion  that  there  was  sufficient  evidence  to  fairly  raise  a  controverted 
question  for  the  jury,  and  therefore  it  was  error  to  grant  the  nonsuit. 
Plaintiffs  were  claiming  20  years  adverse  possession,  and  not  under  color. 

N'ew  trial. 
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E.  N.  HOOPER  V.  TALLASSBE  POWER  COMPANY. 

(Filed  24  December,  1920.) 

Official  Bonds— Deeds  and  Conveyances — ^Mortgages — Registration — Stat- 
utes—Purchasers. 

The  mortgage  or  deed  in  trust  permitted  by  Rev.,  265,  to  be  given  in 
lieu  of  an  official  bond,  is,  as  to  proper  registration,  to  be  regarded  as  a 
mortgage,  or  deed  in  trust,  and  accordingly  registered  as  the  law  requires, 
construing  the  statute  strictly,  as  required ;  and  its  entry  upon  the  records 
in  the  clerk's  office  as  a  bond,  alone,  without  recording  it  in  its  proper 
place  as  a  mortgage,  is  insufficient  to  give  notice  to,  or  priority  of  lien, 
over  a  deed  of  a  subsequent  purchaser  of  the  land. 

Appeal  by  plaintiff  from  Ray,  J,,  at  the  September  Term,  1919,  of 
Graham. 

This  is  an  action  to  recover  land,  in  which  there  was  a  judgment  for 
the  defendant,  and  the  plaintiff  appealed. 

/.  Jf .  Moody  for  plaintiff. 

R.  L.  Phillips  and  S.  W.  Black  for  defendant, 

Allen,  J.  The  State  issued  grants  to  J.  J.  Colvard,  covering  the 
land  in  controversy,  under  whom  both  plaintiff  and  defendant  claim. 

Colvard,  described  in  one  part  of  the  record  as  treasurer  of  Graham 
County,  and  in  another  as  tax  collector,  executed  a  mortgage  to  the  clerk 
of  the  Superior  Court  in  lieu  of  an  official  bond,  as  is  allowed  under 
Rev.,  265,  and  it  is  under  this  mortgage  the  plaintiff  claims. 

Thereafter  the  said  Colvard  conveyed  the  land  to  J.  "W.  Adams,  who 
is  admitted  to  be  a  purchaser  for  full  value,  by  deed  which  was  duly 
registered,  and  it  is  further  admitted  that  the  defendant  has  a  connected 
chain  of  title  from  Adams. 

The  mortgage  was  copied  in  the  official  bond  book  kept  in  the  office 
of  the  register  of  deeds,  and  there  was  no  other  registration  until  after 
the  purchase  by  Adams  from  Colvard,  nor  was  the  mortgage  indexed  in 
the  general  index  of  deeds  and  mortgages,  or  in  the  bond  book. 

The  question  therefore  presented  on  this  phase  of  the  title  is  whether 
copying  in  the  official  bond  book  is  a  legal  registration,  because  if  it  is 
the  plaintiff  has  the  older  and  better  title  from  Colvard,  while  if  the 
mortgage  was  not  registered  according  to  law,  the  title  is  in  the  defend- 
ant through  the  deed  to  Adams,  as  it  is  "Settled  beyond  controversy  that 
as  against  purchasers  for  value  an  unrecorded  mortgage  has  no  validity, 
either  by  way  of  passing  the  title  or  creating  a  lien,  equitable  or  other- 
wise.''    Wood  V.  Tinsley,  138  N.  C,  510. 
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The  statute  (Rev.,  265)  permits  the  execution  of  a  mortgage  or  deed 
in  trust  in  lieu  of  an  official  bond,  but  the  "Statute  is  exceptional  in  its 
provisions,  and  must  be  strictly  observed"  (Eshon  v.  Comrs.,  95  N.  C, 
76),  and  the  instrument  when  so  executed  is  still  a  mortgage  or  trust 
deed  and  not  a  bond,  and  must  be  legally  registered  before  it  can  prevail 
against  the  registered  deed  of  a  subsequent  purchaser. 

The  purpose  of  the  registration  laws  "Is  to  give  notoriety  as  to  the 
existence  and  extent  of  mortgages  and  deeds  of  trust"  (DeCourcy  v.  Barr, 
45  N".  C,  187) ;  no  notice,  however  clear,  will  supply  the  place  of  regis- 
tration (Hinton  v.  Leigh,  102  N.  C,  31),  and  registration  means  more 
than  copying  on  a  book  in  the  register's  office,  as  is  shown  by  numerous 
cases  holding  that  a  mortgage  transcribed  on  a  book  kept  for  that  pur- 
pose was  not  registered  so  as  to  aflFect  a  subsequent  purchaser,  if  the 
probate  was  defective,  the  Court  holding  "that  what  was  not  done  in 
due  form  was  not  done  at  all  in  contemplation  of  law."  Todd  v.  Outlaw, 
79  ^N".  C,  239,  and  citations. 

In  some  States  where  registration  is  required  in  a  particular  book, 
it  is  held  that  copying  in  the  wrong  book  is  no  registration,  and  in  a 
Vermont  case  that,  "The  record  of  a  mortgage  will  not  impart  notice 
to  subsequent  purchasers  or  creditors,  where  it  has  been  made  by  the 
officer  intrusted  with  the  duty  of  recording  deeds,  on  the  back  leaf  of  a 
book  which  had  been  filled  by  the  records  of  prior  deeds,  for  twelve  years 
past,  and  had  since  that  time  ceased  to  be  used  for  recording  purposes, 
and  where  moreover  the  names  of  the  parties  to  the  mortgage  were  not 
entered  in  the  index  to  the  records."     19  R.  C.  L.,  426. 

These  authorities  and  others  proceed  upon  the  idea  that  as  the  law 
fixes  a  subsequent  purchaser  with  notice  of  all  incumbrances  properly 
on  the  registration  books,  although  he  may  overlook  them  after  diligent 
investigation,  it  is  but  fair  and  just,  for  the  protection  of  the  purchaser, 
that  the  incumbrance  should  be  legally  on  a  book  kept  for  the  registration 
of  instruments. 

The  purchasers  should  not  be  required,  in  addition  to  examining  in- 
dexes, to  search  every  book  in  the  office  of  the  register  of  deeds,  although 
bearing  labels  having  no  relation  to  deeds  and  mortgages. 

The  register  is  required  to  keep  a  record  of  "vital  statistics,"  and  he 
is  the  custodian  of  the  minutes  of  the  commissioners,  which  are  preserved 
in  regularly  bound  volumes. 

Must  the  purchaser  look  through  these  records,  and  if  he  fails  to  do  so 
and  the  register  has  by  mistake  copied  a  mortgage  on  one  of  them,  is 
the  purchaser  bound  as  by  a  duly  registered  mortgage  ? 

We  think  not,  and  the  same  reasoning  would  make  it  unnecessary  to 
examine  a  bond  book,  in  which  it  could  not  be  reasonably  expected  that 
a  mortgage  would  be  found. 
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Ely  V.  Norman,  175  N.  C,  294,  on  which  the  plaintiff  relies,  instead 
of  being  an  authority  against  this  position,  strongly  supports  it. 

In  that  case  the  defendant  executed  a  lien  on  crops  to  secure  advances, 
and  in  the  same  instrument  conveyed  a  tract  of  land  as  security  for  the 
debt.  The  instrument  was  registered  in  a  book  for  agricultural  liens, 
but  it  was  indexed  and  cross  indexed  so  that  it  could  be  easily  found,  and 
the  Court  held  that  it  was  legally  restored. 

It  is  pointed  out  in  the  opinion  that  our  statutes  do  npt  require  r^s- 
tration  "in  any  special  book  or  one  of  any  particular  kind  of  descrip- 
tion," but  the  Court  adds,  "Undoubtedly  they  should  put  in  a  book  recog- 
nized and  used  in  the  office  for  recording  instruments,"  which  is  sub- 
stantially a  decision  of  the  present  question,  because  the  mortgage  under 
which  the  plaintiff  claims  was  not  "in  a  book  recognized  and  used  in  the 
office  for  recording  instruments." 

We  are  therefore  of  opinion  the  mortgage  under  which  the  plaintiff 
claims  was  not  registered  according  to  law,  and  that  the  plaintiff's  title 
must  fail. 

We  do  not  put  our  decision  on  failure  to  index  and  cross  index,  recog- 
nizing the  correctness  of  the  principles  announced  in  Fowle  v.  Ham, 
176  K  C,  12. 

There  are  other  irregularities  in  the  title,  which  we  need  not  consider, 
as  the  one  decided  settles  the  controversy. 

Affirmed. 


W.  O.  HOWARD  BT  AL.  V.  JAMES  E.  SPEIGHT  et  al. 

(Filed  15  September,  1920.) 

Appeal  and  Error — ^Failiire  to  Docket  Appeal — Second  Term — ^Dismissal-^ 
Motions — ^Rules  of  Court. 

The  requirement  of  Supreme  Ck)urt  Rule  17,  that  the  appellee  may  docket 
the  certificate  and,  on  motion,  have  the  case  dismissed,  if  not  docketed  by 
the  appellant  in  time  to  be  heard  at  the  call  of  the  district  at  the  term  of 
the  Supreme  Court  next  ensuing  that  of  the  trial,  applies  only  to  that 
term;  and  where  the  appellant  has  docketed  his  case  after  that  term  the 
case  will,  on  motion,  be  dismissed  at  the  following  term  of  the  Supreme 
Court  (Rules  5  and  16),  and  the  failure  of  the  appellee  to  have  previously 
moved  to  dismiss  is  not  a  waiver  of  his  right. 

Appeal  by  defendant  from  Devin,  J,,  at  !N'ovember  Term,  1919,  of 
Edgecombe. 

Motion  to  dismiss.  This  was  an  action  for  partition  at  ITovember 
Term,  1919,  of  Edgecombe.  By  consent,  the  cause  was  heard  at  cham- 
bers, 15  December,  1919,  and  notice  of  appeal  given,  bond  being  fixed  at 
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fifty  dollars.  The  "case  on  appeal"  was  settled  by  the  judge  9  January, 
1920.  The  appeal  was  not  docketed  here  at  spring  term,  nor  until 
3  August,  1920.  At  the  beginning  of  the  call  of  the  district  at  this  term, 
the  appellee  moved  to  dismiss  because  not  docketed  at  the  spring  term  as 
required  by  Rule  5  of  this  Court. 

W.  0.  Howard  and  James  Pender  for  plaintiffs. 

F,  C,  Harding,  F.  W.  OayJord,  and  R.  W,  Winston  for  defendants. 

Clark,  C.  J.  The  motion  to  dismiss  must  be  allpwed.  Rules  5  and  16 
of  this  Court,  174  K  C,  828,  831. 

The  settled  practice  of  this  Court  under  the  above  rules  is  thus  siun- 
marized  in  Porter  v.  R.  R.,  106  N".  C,  479 : 

1.  Appeals  in  causes  tried  before  the  commencement  of  a  term  of  this 
Court  must  be  docketed  (as  the  rule  now  stands)  "At  such  term,  seven 
days  before  entering  the  call  of  the  docket  of  the  district  to  which  they 
belong  iand  stand  in  their  order  for  argument." 

2.  If  not  docketed  in  such  time,  the  appellee  may  docket  the  certificate 
under  Rule  17,  and  have  the  appeal  dismissed. 

3.  If  the  appellant  does  not  do  this,  and  the  appeal  is  docketed  at  such 
term  of  this  Court,  which  begins  next  after  trial  below,  though  after  the 
perusal  of  the  district  to  which  it  belongs,  the  appellee  cannot  move  to 
dismiss,  unless  he  does  so  before  the  appeal  is  docketed.  Bryan  v.  Mor- 
ing,  99  N".  C,  16.  But  the  neglect  of  the  appellee  to  move  to  docket  and 
dismiss  extends  no  further,  and  if  the  appeal  is  docketed  at  a  term  of 
this  Court  after  the  one  at  which  it  is  required  to  be  filed^  the  appeal 
will  be  dismissed  on  motion. 

In  Porter  v.  R.  R.,  supra,  and  in  other  cases  since,  the  appellant  has 
insisted,  as  in  this  case,  that  as  the  appellee  did  not  move  to  docket  and 
dismiss  when  the  district  was  called  at  the  term  of  this  Court  banning 
next  after  the  trial  below,  this  was  a  waiver,  and  the  appellant  could 
docket  at  this  term.  This  was  expressly  overruled  in  Porter  v.  R.  R., 
supra;  Hinton  v.  Pritchard,  108  N.  C,  412,  and  in  four  other  cases  at 
that  term,  and  in  every  case  since. 

In  Johnston  v.  Whitehead,  109  N".  C,  209,  the  Court  says,  in  addition, 
that  if  the  appellant  had  lost  his  appeal  without  negligence  on  his  part, 
it  was  his  duty  to  apply  for  a  certiorari  at  or  before  the  time  the  appeal 
should  have  been  docketed,  i.  e.,  at  the  first  term  after  the  trial  below, 
and  that  not  having  done  so,  such  application  cannot  be  made  at  this 
term ;  and  also  that  when  the  appeal  was  docketed  at  this  term  no  notice 
of  a  motion  to  dismiss  is  required,  though  in  this  case  such  notice  was 

given. 

Among  many  cases  affirming  the  above  rulings  are :  SoncUey  v.  Ashe- 
ville,  110  N.  C,  90;  8.  v.  James,  108  K  C,  792;  Pipkin  v.  Green,  112 
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H'.  C,  366;  Pittman  v.  Kiniberly,  92  N".  C,  663;  Graham  v.  Edwards, 
114  N".  C,  230;  Paine  v.  Cureton,  ib,,  607,  and  a  very  large  number  of 
others,  all  to  the  same  effect,  and  none  to  the  contrary.  Besides,  there 
have  been  many  cases  dismissed  under  the  above  authorities  without 
written  opinion,  as  the  ruling  is  so  well  settled. 

As  was  said  in  Burrell  v,  Hughes,  120  N".  C,  278,  "There  are  some 
matters  at  least  which  should  be  deemed  settled,  and  this  is  one  of  them." 
This  Court  has  repeatedly  called  attention  to  the  fact  that  appellees  have 
their  rights  as  well  as  appellants,  and  that  "a  delay  of  justice"  is  con- 
demned by  Magna  Carta  equally  with  a  "denial  of  justice."  Shake- 
speare quotes  the  "delays  of  justice"  among  the  greatest  "ills  that  flesh 
is  heir  to."  The  appellant  not  having  spoken  when  he  could  have  been 
heard,  ought  not  now  to  be  heard  when  he  should  be  silent. 

If  the  failure  to  docket  this  appeal  at  spring  term  here  had  been  due 
to  negligence  of  counsel,  this  would  not  protect  the  appellant,  who  at  the 
very  least  should  have  applied  for  a  certiorari,  when  the  district  was 
called  at  that  term.  Vivian  v.  Mitchell,  144  N.  C,  473,  and  numerous 
cases  there  cited,  and  citations  to  that  case  in  Anno.  Ed.  Lindsey  v. 
Knights  of  Honor,  172  N.  C,  820.  In  Barber  v.  Justice,  138  N".  C,  21, 
it  was  held  that  this  vicarious  negligence  of  counsel  would  not  excuse 
appellant  from  paying  attention  to  the  appeal.  Roberts  v,  Allman,  106 
K  C,  391. 

Dismissed. 


H.  A.  OLIVER  V.  WILTS  VENEER  COMPANY. 
(Filed  22  September,  1920.) 

Evidence— Qaestioiifl  for  Jury— Instmctions.  » 

In  this  action  to  recover  damages  for  the  alleged  negligence  of  his  em- 
ployer in  causing  an  employee  a  personal  injury,  it  is  held  that  the  case 
was  properly  submitted  to  the  Jury,  under  correct  instructions,  and 
defendants'  exceptions  to  the  evidence  were  without  merit. 

Appeal  from  Lyon,  J.,  and  a  jury,  at  April  Term,  1920,  of  "Washing- 
ton.    From  judgment  for  plaintiflf,  the  defendant  appealed. 

The  following  are  the  issues  passed  on  by  the  jury  : 

*^1.  "Was  plaintiff,  H.  A.  Oliver,  injured  by  the  negligence  of  defend- 
ant, Wilts  Veneer  Company,  as  alleged  in  the  complaint?  Answer: 
Tes.' 

*'2.  Did  plaintiff,  by  his  own  negligence,  contribute  to  his  injury,  as 
allied  by  defendant  ?     Answer :  'No.' 

"3.  Did  plaintiff,  H.  A.  Oliver,  execute  the  release,  as  alleged  by  the 
defendant,  "Wilts  "Veneer  Company?     Answer :  ^o.'  *' 
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The  jury  assessed  plaintiff's  damages  at  $6,000. 
From  the  judgment  rendered  the  defendant  appealed. 

Majette  &  Whitley  for  plaintiff. 

Z,  V.  Norman  and  Small,  MacLean,  Bragaw  &  Rodman  for  defendant. 

Per  Curiam.  The  plaintiff  was  injured  while  wiping  oil  off  a  shaft 
in  the  veneer  plant  of  defendant,  the  sleeve  of  his  jumper  catching  in 
the  cogs,  causing  his  arm  to  be  drawn  between  the  cogs  and  severely 
mashed. 

The  motion  to  nonsuit  was  properly  overruled,  there  being  abundant 
evidence  justifying  his  Honor  in  submitting  the  issues  to  the  jury. 

There  are  56  assignments  of  error,  39  of  them  being  to  the  evidence 
and  the  remainder  to  the  charge.  "We  think  that  there  is  no  merit  in 
the  exceptions  to  the  evidence,  and  that,  taking  the  charge  as  a  whole, 
it  is  a  full,  clear,  and  fair  presentation  of  the  issues  to  the  jury. 

No  error. 


PLANTERS  STORES  CO.  v.  ANNA  BULLOCK  et  al. 

(Filed  29  September,  1920.) 

Judgments— Appeal  and  Error-^Refomiation  of  Judgment — Supplies  Fur- 
nished— ^Mortgages,  Chattel — Collateral  Security— 'Husband  and  Wife. 

When  a  man  and  his  wife  have  executed  a  chattel  mortgage  as  collateral 
security  for  supplies  furnished  the  husband  during  1915,  she  Is  liable 
only  for  the  supplies  furnished  for  that  year,  and  not  the  precedini? 
one ;  and  wh^ire  judgment  has  been  rendered,  in  an  action  upon  the  note 
and  mortgage,  subjecting  the  collateral  in  part  to  the  payment  for  the 
supplies  for  the  preceding  year,  and  error  has  been  committed  as  showif 
by  the  facts  and  figures  ascertained,  the  judgment  appealed  from  wiU  be 
reformed  accordingly. 

Appeal  by  plaintiff  from  Bond,  J,,  at  the  September  Term,  1920,  of 
Vance. 

This  is  an  action  on  a  note  for  $500  secured  by  chattel  mortgage. 

The  defendants  admitted  the  execution  of  .the  note  and  mortgage,  but 
contended  that  they  were  given  as  collateral  to  secure  an  account  for 
supplies  for  1915. 

The  male  defendant  owed  a  balance  on  account  for  1914. 

There  was  a  verdict  and  judgment  for  the  defendants,  and  the  plain- 
tiff appealed,  relying  principally  on  the  position  that  there  is  no  evidence 
to  support  the  claim  of  defendants. 
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T,  T,  Hicks  for  plaintiff, 

/.  C.  Kittrell  and  Thomas  M,  Pittman  for  defendants. 

Per  Curiam.  The  evidence  is  meager,  but  we  cannot  say  there  is 
none  in  support  of  the  contention  of  the  defendants. 

It  appears,  however,  from  the  record  that  there  is  error  in  the  amount 
recovered  by  the  defendant,  and  the  judgment  must  be  reformed. 

The  total  account  for  1914  and  1915  is  $652.39,  of  which  $410.16  is 
for  1914,  and  $242.23  for  1916. 

The  female  defendant  is,  on  the  verdict,  only  liable  for  the  account 
of  1915. 

The  total  payments  made  are  $315.22,  but  of  this  sum  $125  should  be 
applied  to  the  account  of  1914,  because  the  proceeds  of  the  sale  of  a 
horse  conveyed  by  mortgage  to  secure  that  account,  which  would  leave 
$190.22,  to  be  applied  to  the  account  of  1915,  leaving  $52.01  due  on  that 
account,  which,  when  deducted  from  the  two  sums  of  $290  and  $40.69, 
aggregating  $330.69,  recovered  by  the  defendant,  gives  as  the  true 
amount  of  the  judgment  $280.68. 

Let  the  judgment  be  reformed  accordingly. 

The  costs  of  the  appeal  will  be  divided. 

Modified  and  affirmed. 


L.  D.  POWELL  &  COMPANY  v.  W.  W.  ROGERS. 
(Filed  29  September,  1920.) 


Justices'  Courts — ^Appeal — ^Motions — ^Recordari — ^Dismissal. 

When  the  appeUant  from  a  judgment  of  a  justice  of  the  peace  has  prop- 
erly given  his  notice  of  appeal,  paid  the  fee,  but  has  not  moved  in  time  for 
a  recordari  in  the  superior  court,  a  motion  to  dismiss  should  be  allowed. 

Appeal  by  plaintiff  from  Devin,  J.,  at  the  April  Term,  1920,  of 
Hebtford. 

This  is  an  action  begun  before  a  justice  of  the  peace,  and  heard  on 
appeal  before  Devin,  J,,  and  a  jury. 

In  the  trial  before  the  justice  of  the  peace,  had  on  20  June,  1917, 
judgment  was  rendered  against  the  defendant  for  the  sum  of  $188.75, 
with  interest  thereon  from  that  date,  and  costs.  Defendant  in  open 
court  gave  notice  of  appeal  to  the  Superior  Court,  and  paid  the  justice 
his  fee  for  making  the  return.  The  justice  of  the  peace  filed  his  return 
to  notice  of  appeal  in  the  office  of  the  clerk  of  the  Superior  Court  on 
42—180 
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16  November,  1917,  and  the  appeal  was  docketed  in  the  Superior  Court 
for  a  special  term  beginning  7  January,  1918. 

At  a  term  of  court  held  in  Hertford  County,  beginning  30  July,  1917, 
and  more  than  ten  days  after  the  trial  and  judgment  by  the  justice  of 
the  peace,  defendant  failed  to  apply  for  a  writ  of  recordari  in  order  to 
perfect  his  appeal ;  nor  was  such  application  made  during  a  term  begin- 
ning 15  October,  1917.  The  next  term  of  court  held  in  said  county  was 
a  special  term,  beginning  7  January,  1918,  at  which  term  said  appeal 
appeared  on  the  docket.  ...  At  that  term  plaintiff  moved  to  dis- 
miss the  appeal,  as  appears  in  the  record,  which  inotion  was  continued 
until  the  next  term.  The  motion  to  dismiss  was  heard  before  Kerr,  J., 
at  the  following  term,  held  in  February,  1918,  when  said  motion  was 
denied,  and  the  case  continued  for  trial  in  the  Superior  Court. 

To  this  ruling  plaintiff  excepted. 

Upon  trial  in  the  Superior  Court,  verdict  and  judgment  was  rendered 
for  the  defendant,  and  plaintiff  appealed. 

W.  D.  Boone  for  plaintijf. 
No  counsel  for  defendant. 

Per  Curiam.     The  judgment  is  reversed  on  the  authority  of  Daven- 
port V,  Grissom,  113  INT.  C,  38,  and  Bargain  House  v,  Jefferson,  at  this 
term.     The  appeal  from  the  justice  must  be  dismissed. 
•  Reversed. 


CLARENCE  ROTEN  et  al.  v.  OWEN  J.  PARKER  kt  al. 

(Filed  6  October,  1920.) 

rnstmctlons — ^Verdict  Directing — ^Appeal  and  Error. 

Held,  in  this  case,  a  verdict  directed  upon  the  evidence,  if  found  to  ^ 
true,  was  a  correct  instruction. 

Civil  action,  tried  before  Kerr,  J.,  at  April  Term,  1920,  of  Onslow, 
upon  this  issue: 

"Are  the  plaintiffs  the  owners  and  entitled  to  the  possession  of  the 
lands  described  in  the  complaint  ?     Answer :  ^No.'  " 

From  the  judgment  rendered  the  plaintiffs  appealed. 

Dujfy  &  Bay  and  Oowper,  Whitaher  &  Allen  for  plaintiffs, 
McLean,  Varser,  McLean  &  Stacy,  Frank  Thompson,  and  I.  M.  Bailey 
for  defendants. 
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Peb  Curiam.  At  the  conclusion  of  the  evidence  the  court  instructed- 
the  jury,  if  they  believed  the  evidence  and  found  the  facts  to  be  as  testi- 
fied to,  they  would  answer  the  issue  "No." 

Upon  a  careful  examination  of  the  evidence  in  this  case  we  fail  to  see 
that  the  plaintiff  made  out  even  a  prima  facie  title  to  the  land  in  con- 
troversy. 

1^0  error. 


ELLA  R.  VANN  v.  SOUTHERN  RAILWAY  COMPANY. 

(FUed  13  October,  1920.) 
Paities— Railroads— Government  Control — ^Director  General  of  Railroads. 


Under  the  Federal  Control  Act  the  Director  General  of  Railroads,  is,  in 
effect,  a  receiver,  and  an  action  will  therefore  lie  against  him,  as  such,  for 
damages  for  the  actionable  negligence  of  an  employee  of  a  railroad  under 
Government  control  and  the  railroad  company  is  also  properly  Joined  as  a 
party  defendant 

Appeal  by  defendant  from  Daniels,  J,,  at  May  Term,  1920,  of  "Wake. 

This  was  an  action  by  R.  T.  Yann  and  wife,  Ella  R.  Vann,  against 
the  Southern  Railroad  and  "Walker  D.  Hines,  Director  General  of  Rail- 
roads, and  the  Southern  Express  Company,  for  personal  injuries  sus- 
tained by  Ella  R.  Vann  by  the  alleged  negligence  of  the  defendants, 
caused  by  the  falling  of  a  tongue  of  a  truck  operated  at  the  union  station 
in  Raleigh  in  March,  1918.  The  husband  of  the  plaintiff,  R.  T.  Vann, 
entered  a  nonsuit,  and  the  court  directed  a  nonsuit  as  to  the  express 
company.     Verdict  for  plaintiff ;  appeal  by  the  defendants. 

Jones  &  Bailey  and  R,  N.  Simms  for  plaintiff, 
William  B,  Snow  for  defendants. 

Peb  Cueiam.  There  were  divers  exceptions  assigned  as  error,  but 
they  were  all  abandoned  in  this  Court,  save  exception  4,  that  the  court 
overruled  the  motion  of  the  Southern  Railroad  Company  to  dismiss  the 
action  as  to  it  "upon  the  ground  and  because  of  its  nonliability  by  reason 
of  Federal  control,"  which  motion  was  in  writing,  and  is  set  out  in  the 
record. 

It  is  not  necessary  to  discuss  this  point,  as  it  was  fully  considered  and 
decided  in  Clements  v,  B,  R.,  179  N.  C,  225,  as  to  the  same  defendant 
in  which  we  aflSrmed  the  decision  in  Hill  v.  Director  Oeneral,  178  If .  C, 
609,  that  the  Director  General  was  in  effect  a  receiver,  and  therefore  the 
action  will  lie  against  him  under  the  act  of  Congress,  and  that  the 
defendant,  the  Southern  Railroad  Company,  was  properly  joined  as  a 
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tsodefendant  under  the  rulings  in  Logan  v,  R.  R.,  116  N.  C,  940;  Harden 
V,  R.  R,,  129  N.  C,  364,  and  the  uniform  decisions  of  this  Court  since. 

The  decision  in  Clements  v.  R.  R.,  supra,  and  other  cases  cited  above, 
and  the  reasons  therefor,  were  reviewed  and  reaffirmed  in  Gilliam  v. 
R.  R.,  179  K  C,  508. 

Upon  the  authority  of  the  above  cases,  and  for  the  reasons  therein 
given,  we  find  in  this  appeal 

"No  error. 


STATE  V.  SILLS. 
(Filed  20  Ckitober,  1920.) 

Appeal  by  defendant  from  Daniels,  J,,  at  May  Term,  1920,  of 
Fbanklin. 

This  is  an  indictment  for  seduction.  The  defendant  was  convicted, 
and  appealed  from  the  judgment  pronounced  on  the  verdict. 

Attomey-Oeneral  Manning  and  Assistant  Attomey-Oenerdl  Nash  for 
the  State. 

W.  M.  Person  for  defendant. 

Peb  Curla.m.  We  have  examined  the  record,  and  are  of  opinion  there 
is  evidence  to  support  each  element  of  the  crime  charged,  although  letters 
of  the  prosecutrix  in  evidence  tend  to  discredit  her. 

No  error. 


S.  W.  CARROLL  v.  VICTORY  MANUFACTURING  COMPANY. 

(Filed  20  October,  1920) 

Appeal  and  Erroiv— Docketiiig  Transcript— Appeal  Dismissed — ^Rnles  of 

Court. 

It  is  the  personal  duty  of  appellant  to  see  that  the  transcript  of  his 
appeal  is  docketed  seven  days  before  beginning  the  call  of  the  docket  of  the 
district  in  the  Supreme  Court  to  which  it  belongs,  etc.,  Rule  5,  which  neg- 
lect of  coimsel  or  delay  of  the  clerk  of  the  superior  Court  wiU  not  excuse ; 
and  no  later  time  is  given  because  two  districts  are  heard  in  one  week. 

Appeal  by  defendant  from  Allen,  J,,  at  April  Term,  1920,  of  Cum- 
berland. 

Motion  to  docket  and.dismiss  under  Rule  17. 
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A,  M,  Moore  and  Cook  &  Cooh  for  plaintiff. 
Oates  &  Herring  and  Rose  &  Rose  for  defendants. 

Per  Curiam.  The  defendants  filed  motion  Tuesday,  5  October,  1920, 
at  9 :30  a.  m.,  to  docket  and  dismiss  the  appeal  in  this  case.  The  plain- 
tiff filed  his  transcript  on  appeal  thereafter  at  11 :15  a.  m.  the  same  day. 

Rule  5  of  this  Court  (174  INT.  C,  828)  provides:  *^ule  5.  When 
heard.  The  transcript  of  the  record  on  appeal  from  a  judgment  ren- 
dered before  the  commencement  of  the  term  of  this  Court  must  be 
docketed  at  such  term  7  days  before  entering  upon  the  call  of  the  docket 
of  the  district  to  which  it  belongs,  and  stand  for  argument  in  its  order; 
if  not  so  docketed,  the  case  shall  be  continued  or  dismissed  under  Rule  17, 
if  the  appellee  files  a  proper  certificate  prior  to  the  docketing  of  the 
transcript." 

This  rule  has  been  often  before  us  for  construction.  One  of  the  most 
recent  cases  is  Cox  v.  Lumber  Co.,  177  N.  C,  227,  a  case  "on  all  fours" 
with  this,  in  which  the  reasons  for  the  rule,  and  the  necessity  for  its 
observance  were  again  fully  discussed,  with  citations  of  authorities,  and 
the  appeal  was  dismissed. 

In  Hawkins  v.  Tel.  Co.,  166  N".  C,  213,  it  was  held  "the  transcript 
must  be  filed  before  Tuesday,  10  a.  m.,  of  the  week  preceding  the  call  of 
the  docket,  citing  many  cases,  to  which  we  refer  as  evidence  of  the  uni- 
form practice  of  this  Court.  Among  numerous  other  cases  to  the  same 
purport,  Truelove  v.  Norris,  152  N.  C,  755,  and  Hewitt  v.  Beck,  ib., 
757,  in  both  of  which  we  said,  as  in  many  other  cases,  that  this  is  a  duty 
personal  to  the  appellant,  and  is  not  excused  by  the  neglect  of  his  counsel, 
who  in  this  matter  is  "the  agent  or  attorney  in  fact  of  his  client,  and 
his  negligence  is  the  negligence  of  the  appellant."  Nor  would  the  delay 
of  the  C.  S.  C.  be  an  excuse,  for  the  appellant  should  docket  the  title  of 
the  case  with  affidavits  as  to  the  cause  of  the  delay,  and  apply  for  a 
certiorari. 

In  these  cases  the  Court  hold  that  it  is  not  discretionary  with  us  to 
refuse  to  dismiss,  which  we  cannot  do  unless  "sufficient  legal  excuse  is 
shown." 

It  admits  of  a  mild  surprise  that  notwithstanding  the  rule  so  plainly 
stated,  and  so  uniformly  enforced,  that  any  appellant  should  fail  to 
docket  a  case  within  the  ample  time  allowed  by  the  rule,  and  if  he  fails 
to  do  so  should  seek  to  be  excused  from  the  consequences  of  his  neglect. 
Truelove  v.  Norris,  supra. 

The  appellant  seeks  to  distinguish  this  case  on  the  ground  that  the 
Sth  and  9th  districts  are  docketed  in  the  same  week,  and  the  appeals 
from  the  9th  are  not  called  before  Wednesday.     But  all  the  cases  from 
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both  districts  are  required  to  be  docketed  for  the  same  week,  and  tran- 
scripts are  required  to  be  filed  "seven  days  before  entering  upon  the  call 
of  the  docket,"  Under  Rule  7,  the  "docket"  is  called  in  its  order,  but 
for  convenience  only,  cases  from  the  9th  district  are  not  heard  before 
Wednesday  (and  hereafter  not  before  Thursday).  But  this  did  not 
give  appellant  until  Wednesday  of  the  week  preceding  to  docket  cases 
from  the  9th  district.  It  would  be  as  admissible  to  contend  that  inas- 
much as  the  cases  from  the  8th  district  cannot  in  fact  be  called  before 
Thursday  or  later,  if  toward  the  end  of  the  docket,  therefore,  the  tran- 
script in  those  cases  need  not  be  docketed  more  than  7  days  before  they 
are  actually  called  for  argument. 

Owing  to  the  uncertainty  as  to  the  application  of  the  rule  when  the 
docket  for  the  week  includes  two  districts,  it  will  not  apply  to  this  case, 
nor  to  any  other  cases  at  th  is  term  docketed  7  days  before  beginning  the 
call  of  the  second  district  (if  from  that  district),  when  there  are  two 
districts  assigned  to  the  same  week.  But  after  this  term,  all  appeals 
from  any  district  must  be  docketed  by  10  a.  m.  of  Tuesday  of  the  pre- 
ceding week. 

Motion  denied. 

Same  decision  denying  motion  to  dismiss  in  Campbell  v,  Pearce, 
No.  301. 


C.  W.  BUNN  V.  J.  ASHLEY  WALL. 
(Filed  20  October,  1920.) 


Contracts,  Written— Parol  Eviclence— Landlord  and  Tenant— Iieases. 

Wbere  there  is  a  written  lease  between  the  landlord  and  tenant  and 
under  a  separate  and  distinct  agreement  the  latter  has  built  a  barn  on  the 
lands  for  the  former,  parol  evidence  of  the  agreement  to  build  the  bam  is 
competent 

Appeal  by  defendant  from  Daniels,  J.,  at  the  second  January  Tenn, 
1920,  of  Wake. 

This  is  an  action  to  recover  damages  for  breach  of  contract  to  build  a 
tobacco  barn  for  the  plaintiff,  who  was  a  tenant  on  the  land  of  the  de- 
fendant Privett. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

J,  S,  Manning  and  Little  &  Barnes  for  plaintijf. 
Armistead  Jones  &  Son  for  defendants. 
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Per  Curiam.  Parol  evidence  was  admissible  to  establish  the  contract 
about  the  barn,  although  there  was  a  written  lease,  because  the  two  con- 
tracts were  separate  and  distinct,  and  we  are  of  opinion  there  was  cir- 
cumstantial evidence  of  authority  on  the  part  of  "Wall  to  make  the 
contract. 

The  damages  claimed  are  diflScult  of  admeasurement,  but  not  more 
so  than  those  allowed  in  Spencer  v,  Hamilton,  113  N".  C,  49,  in  which  a 
counterclaim,  alleging  loss  of  crops  by  reason  of  a  breach  of  contract 
to  do  certain  ditching,  was  sustained. 

"^o  error. 


STATE  V.  ALLEY. 
(Filed  20  October,  1920.) 

Criminal  Law— —Directing  Verdict — ^Instructions. 

A  verdict  may  not  be  directed  by  the  trial  judge  in  a  criminal  action. 

Appeal  by  defendant  from  Daniels,  J,,  at  the  January  Term,  1920, 
of  Franklin. 

This  is  an  indictment  for  abandonment. 

The  State  offered  evidence,  and  the  defendant  testified  in  his  own 
behalf. 

At  the  conclusion  of  the  evidence  the  record  states  that  the  judge  said : 
"Gentlemen,  this  ends  the  case.  On  the  testimony  of  the  witness  himseK 
he  is  technically  guilty. 

Defendant  excepted. 

The  judge  then  directed  the  clerk  to  enter  a  verdict  of  guilty.  The 
defendant  excepted. 

There  was  a  verdict  of  guilty  entered  by  the  clerk,  and  the  defendant 
appealed  from  the  judgment  thereon. 

Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State. 

W,  M,  Person  for  defendant, 

Peb  Curiam.  Reversed  on  authority  of  S,  v.  Riley,  113  N.  C,  648; 
8.  V.  Hill,  141  W.  C,  772,  holding  that  the  judge  cannot  direct  a  verdict 
in  a  criminal  action. 

New  trial. 
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Jordan  v.  Power  Co.;  Moore  v.  Hines. 

DAVID  JORDAN  v.  TIDEWATER  POWER  COMPANY. 

(Filed  27  October;  1920.) 
Negligence— Instractloiis. 

Appeal  from  Guion,  J.,  at  April  Term,  1920,  of  New  Hanover.  The 
following  issues  were  submitted : 

"1.  "Was  the  plaintiff  injured  by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint  ?     Answer :  'No.' 

"2.  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover?'' 

From  judgment  rendered  plaintiff  appealed. 

*  Wright  &  Stevens  and  W,  P.  Stacy  for  plaintiff. 
Rountree  &  Davis  for  defendant. 

Pee  Curiam.  There  are  41  assignments  of  error  in  the  record.  Five 
of  them  relate  to  the  evidence.  The  remaining  assignments  are  directed 
to  the  charge  of  the  judge.  It  is  impossible  to  consider  all  of  the  assign- 
ments in  an  opinion  of  reasonable  length.  "We  have  carefully  examined 
them,  and  can  find  no  substantial  error.  The  charge  of  the  judge  is  fuD 
and  clear,  and  based  upon  the  principles  of  law  as  laid  down  in  Bagwell 
V.  B,  R.,  167  N.  C,  611,  and  Crampton  v.  Ivie,  126  N.  C,  894. 

No  error. 


CHARLIE  MOORE,  by  His  Next  Friend,  SANDY  MOORE,  v.  WALKER  D. 
HINES,  Director  General  of  U.  S.  R.  R.  Administration,  and  ATLANTIC 
COAST  LINE  RAILROAD  COMPANY. 

(Filed  27  October,  1920.) 
Evidence — Nonsuit. 

Appeal  from  Guion,  J.,  at  April  Term,  1920,  of  New  Hanovbr.  At 
the  conclusion  of  the  evidence  the  court  sustained  a  judgment  of  nonsuit. 
Plaintiff  appealed. 

McClammy  &  Burgwyn  for  plaintiff, 
Rountree  &  Davis  for  defendant. 

Per  Curiam.     Upon  an  examination  of  the  evidence  we  are  of  opinion 
that  the  motion  to  nonsuit  was  properly  granted. 
Affirmed. 
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MARY   LOU   POWELL   v.    WALKER   D.   HINES,   Dibectob   General,    and 
ATLANTIC  COAST  LINE  RAILROAD  COMPANY. 

(Filed  4  November,  1920.) 

Carriers  of  Passengers-r-Baggag&— Government  Control — -Director  General 
— ^Damages — ^Rnles. 

The  rule  of  the  Director  General  limiting  the  amount  of  the  recovery  for 
lost  baggage,  etc.,  to  one  hundred  dollars,  both  in  intrastate  and  interstate 
commerce,  on  railroads  under  Government  control,  is  valid  and  enforceable. 

Appeal  by  plaintiff  from  Guion,  J.,  at  the  April  Term,  1920,  of 
Columbus. 

This  is  an  action  to  recover  the  value  of  certain  baggage. 

The  plaintiff  vv^as  a  passenger  on  the  railroad,  which  was  in  the  man- 
agement of  the  Director  General  of  Railroads,  on  a  trip  from  Durham, 
N*.  C,  to  jChadbourn,  ^N".  C.  She  arrived  at  Chadbourn  with  her  suit- 
case, and  there,  in  some  manner  unknown,  and  while  in  the  possession 
of  the  railroad  owned  by  the  Atlantic  Coast  Line  Railroad  Company, 
it  was  lost,  and  it  is  admitted  that  the  suitcase  and  contents  were  worth 
$320.57.  The  defense  set  up  by  the  defendants  was  that  the  plaintiff 
was  in  no  event  entitled  to  recover  more  than  $100.  This  was  on  account 
of  the  fact  that  on  25  May,  1918,  the  Director  General  of  Railroads, 
by  virtue  of  an  act  of  Congress,  promulgated  a  general  order  increasing 
freight  rates  and  laying  down  certain  rules  with  reference  to  baggage 
tariffs,  which  was  duly  filed  with  the  Interstate  Commerce  Commission, 
in  accordance  with  law,  and  promulgated  rules  governing  transportation 
of  such  baggage,  and  limiting  the  recovery  to  $100  except  in  certain 
cases,  not  material  to  this  action. 

His  Honor  rendered  judgment  against  the  Director  General  for  $100, 
and  dismissed  the  action  against  the  railroad,  and  the  plaintiff  appealed, 
contending  that  she  was  entitled  to  judgment  against  both  defendants 
for  $320.57. 

Walter  H,  Powell  for  plaintijf. 
Oeorge  Bountree  for  defendant, 

Peb  Curiam.  . '  The  authority  of  the  Director  General  to  promulgate 
the  order  limiting  the  recovery  for  loss  of  baggage  to  $100  on  intrastate 
as  well  as  interstate  transactions  is  fully  sustained  by  No.  Poe  R.  R.  v. 
North  Dakota,  250  TJ.  S.,  135,  and  that  the  plaintiff  is  entitled  to  judg- 
ment against  the  railroad  for  $100  is  decided  at  this  term  in  McGovem 
&  Co,  V.  R.  R,,  and  cases  there  cited. 

The  plaintiff  will  pay  the  costs  of  the  Director  General  in  this  Court, 
and  will  recover  all  other  costs  of  the  railroad. 

Modified  and  affirmed. 
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In  re  Morgan. 

In  be  Will  of  N.  S.  MORGAN. 
(Filed  4  November,  1920.) 

J.  Wills— Withdrawal  of  Issues — Conrts— Intimation  of  Opinion. 

When  a  caveat  to  a  will  has  been  filed  it  is  not  an  intimation  of  opinion 
on  the  evidence  for  the  trial  Judge  to  withdraw  the  issues  of  mental 
capacity  and  undue  influence  from  the  jury  and  leave  only  the  tjeneral 
issue  of  devisavit  vel  non,  when  there  was  no  legal  evidence  to  sustain 
the  issues  withdrawn. 

2.  Appeal  and  Error-— Harmless  Error— Evidence. 

The  rejection  of  evidence  having  some  tendency  to  show  cordial  relations 
between  the  testatrix  and  her  son,  is  at  most  but  harmless  error  when  this 
relation  is  not  controverted,  and  there  Is  plenary  evidence  tending  to 
establish  it  as  a  fact 

Caveat  to  a  will,  tried  on  the  general  issue  of  devisavit  vel  nan,  before 
Calvert,  J.,  and  a  jury,  at  June  Term,  1920,  of  Durham. 

Verdict  and  judgment  establishing  the  will,  and  the  caveator  excepted 
and  appealed. 

Bryant,  Broqden  &  Bryant  for  propounder, 
Brawley  &  Gantt  for  caveator. 

Per  Curiam.  There  were  three  issues  framed  or  tendered  for  submis- 
sion to  the  jury.  One  as  to  mental  capacity  of  the  testatrix,  a  second  as 
to  undue  influence,  and  a  third,  the  general  issue  of  devisavit  vel  nan,  the 
verdict  being  only  on  the  last  issue.  It  is  contended  for  appellant  that 
in  withdrawing  the  first  and  second  issues  from  the  consideration  of  the 
jury,  and  the  comments  of  the  court  in  doing  so,  there  was  adverse  inti- 
mation given  as  to  the  character  and  weight  of  the  evidence  bearing  on 
those  questions.  The  formal  execution  of  the  paper-writing  as  the  last 
will  and  testament  of  the  testatrix  was  clearly  proven,  and  if  it  be  con- 
ceded that  the  exception  insisted  on  is  open  to  appellant,  it  would  not 
avail  him,  for  on  careful  perusal  of  the  record  we  are  of  opinion  that 
there  are  no  facts  in  evidence  to  uphold  a  finding  for  the  caveator  on 
these  issues,  or  that  would  justify  their  submission  to  the  jury.  The 
objections  as  to  the  rulings  of  the  court  on  questions  of  evidence  are  with- 
out merit.  The  fact  that  the  deceased  mother  kept  her  son's  picttrre  in 
her  room  might,  under  doubtful  circumstances,  may  have  been  of  signifi- 
cance as  tending  to  show  cordial  relations  between  the  two,  but  this  was 
clearly  proven  by  direct  testimony,  and  is  unchallenged  so  far  as  we  can 
discover.  On  the  entire  facts  presented,  it  could  in  no  event  be  allowed 
for  reversible  error.  We  find  nothing  in  the  record  that  would  justify 
the  Court  in  disturbing  the  results  of  the  trial,  and  the  judgment  estab- 
lishing the  due  execution  of  the  will  must  be  affirmed. 

Xo  error. 
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Gray  v.  King. 

R.  W.  GRAY  V.  JOHN  KING. 
(Filed  10  November,  1920.) 


Judgments  Set  Aside — ^Defense— Default  of  Answer — ^Motions — ^Excusable 
Neglect— Laches. 

To  set  aside  a  judgmept  for  excusable  neglect,  the  movant  must  show  a 
meritorious  defense  and  a  legal  excuse  for  his  laches,  which  he  has  not 
done  when  it  appears  that  he  was  informed  by  the  plaintiff  that  prior 
negotiations  to  compromise  were  ended ;  that  complaint  must  be  filed,  by 
a  certain  time  under  the  statute,  a  rejected  offer  by  plaintiff  of  compliance 
with  the  compromise  which  had  been  declared  off,  and  the  final  judgment 
for  the  want  of  an  answer  taken  in  the  course  and  practice  of  the  courts. 

Appeal  by  defendant  from  Allen,  J.,  from  denial  of  motion  to  set 
aside  a  judgment,  heard  at  Hillsboro,  8  September,  1919,  from  Gran- 
ville. 

This  is  a  motion  to  set  aside  a  judgment  rendered  at  July  Term,  1920, 
for  mistake  and  excusable  neglect.  After  hearing  affidavits  and  argu- 
ments of  counsel  the  court  finds  the  following  facts : 

1.  That  on  18  November,  1919,  the  defendant  offered  to  sell  to  plain- 
tiff a  certain  tract  of  land  in  Granville  County  at  $25  per  acre,  and  the 
offer  was  accepted  by  T.  Lanier,  attorney  for  plaintiff. 

2.  That  the  defendant  was  not  the  owner  of  the  said  land,  which  fact 
was  not  then  known  to  plaintiff  or  his  attorney  representing  him,  but  it 
was  a  matter  of  record  in  Granville  County,  where  said  attorney  lived, 
but  in  fact  unknown  to  said  Gray  or  his  said  attorney  till  after  the  trade 
was  made. 

3.  That  after  this  the  defendant  informed  plaintiff  that  his  wife  would 
not  sign  a  deed  for  the  land  at  $25  an  acre,  and  he  could  not  deliver  it, 
and  then,  after  some  efforts  to  settle  it  otherwise,  it  was  agreed  to  settle 
at  $30  per  acre  for  five-sixths  of  the  land  (that  being  the  wife's  interest), 
Lanier  representing  the  plaintiff  and  the  defendant  representing  his 
wife,  but  nothing  was  done  about  this  last  agreement  until  after  suit 
was  commenced. 

4.  That  on  18  February,  1920,  the  attorney,  Lanier,  wrote  to  defend- 
ant, withdrawing  all  offers  of  settlement  (see  letter  of  Lanier  to  King, 
18  February,  1920). 

5.  That  action  was  commenced  on  24  February,  1920,  and  summons 
served  26  February,  1920,  returnable  13  March,  1920. 

6.  On  24  February  summons  was  issued  in  this  action,  returnable 

13  March,  and  was  served  on  defendant February.     On  8  March, 

defendant  wrote  Mr.  Lanier  asking  that  the  case  be  put  off  two  or  three 
weeks  in  order  that  he  might  have  a  chance  to  look  over  the  land,  and 
stating  that  he  had  not  employed  an  attorney  (letter  of  8  March).     On 
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the  9th  Mr.  Lanier  replied  (letter  of  that  date)  :  *1f  your  answer  is 
filed  in  time  for  the  case  to  go  on  the  docket  for  the  April  term  of  court 
it  will  be  all  right.  This  will  mean  by  the  25th  of  this  month."  No 
answer  was  filed,  but  on  23  March  defendant  wrote  that  he  was  sending 
deed  for  the  five-sixth  interest  of  his  wife,  with  draft  attached  for  price 
at  $30  per  acre.  The  deed  was  not  accepted  by  plaintiff,  and  deed  and 
draft  were  returned  to  defendant. 

There  was  no  time  limit  fixed  for  the  execution  of  said  deed  of 
23  March,  1920. 

7.  That  at  one  time  during  the  negotiations  or  sale  of  the  land,  and 
before  any  action  was  in  contemplation,  the  defendant  agreed  to  pay 
said  T.  Lanier,  attorney,  $50  for  some  services  rendered  to  him,  knowing 
at  the  time  that  Lanier  was  representing  Gray,  the  plaintiff. 

8.  That  after  action  was  commenced,  the  defendant  did  not  consider 
Lanier  his  attorney,  but  after  executing  the  last  deed  and  sending  it  to 
Lanier  he  believed  he  had  complied  with  his  contract,  and  that  it  was  not 
necessary  to  employ  counsel,  but  he  had  full  notice  that  the  action  would 
be  prosecuted  if  no  answer  was  filed. 

Wherefore  the  motion  to  set  aside  the  judgment  is  denied. 

O.  H.  Allen, 
Judge  Presiding,  Courts  of  Tenth  Judicial  District. 

The  defendant  excepted  and  appealed. 

r.  Lanier  and  D.  O,  Brummitt  for  plaintiff, 
J,  C,  Biggs  and  Hicks  &  Stem  for  defendant. 

Per  Curla.m.  The  defendant  has  shown  that  he  had  a  meritorious 
defense  to  the  cause  of  action  allied  in  the  complaint,  in  that  it  appears 
from  the  record  and  the  findings  of  his  Honor  that  the  contract  sued  on 
was  abandoned  by  the  plaintiff,  and  a  new  contract  substituted  in  its 
place  by  the  parties,  which  the  defendant  offered  to  perform  according  to 
its  terms,  but  the  defendant  must,  in  addition,  furnish  l^al  excuse  for 
his  neglect  in  failing  to  appear  and  plead,  and  this  he  has  not  done. 
!N'egotiations  had  been  carried  on  for  several  months  for  the  purpose 
of  settling  the  controversy,  but  on  18  February,  1920,  six  days  before 
this  action  was  instituted,  counsel  for  the  plaintiff  wrote  the  defendant 
that  all  offers  of  settlement  were  withdrawn,  and  that  he  would  com- 
mence action  on  the  original  contract,  thus  giving  him  notice  not  only 
that  efforts  to  settle  were  at  an  end,  but  also  of  the  exact  cause  of  action 
that  would  be  alleged. 

The  summons  was  served  on  the  defendant  in  February,  and  although 
notified  on  9  March  that  his  answer  must  be  filed  by  25  March,  he  did 
not  plead.     On  23  March  he  sent  to  the  plaintiff  a  deed,  with  draft 


i 


K  C]  FALL  TEEM,  1920.  669 

Fowler  v.  Appebson. 

attached,  in  compliance  with  the  substituted  contract,  but  the  deed  was 
not  accepted  by  the  plaintiff,  and  was  returned  to  the  defendant. 

It  thus  appears  that  defendant  had  notice  on  19  February  that  offers 
of  settlement  were  withdrawn,  and  that  action  would  be  brought  on  the 
original  contract;  that  summons  was  served  on  him  in  February;  that 
he  was  notified  on  9  March  that  his  answer  must  be  filed  by  25  March; 
that  the  deed  which  he  tendered  on  23  March  was  rejected,  and  still, 
with  these  facts  before  him,  giving  him  full  knowledge  that  the  parties 
were  at  arm's  length,  he  neither  pleaded  nor  employed  an  attorney,  and 
paid  no  further  attention  to  the  action  until  after  the  rendition  of  the 
judgment  in  July,  when  he  moves  to  set  it  aside  on  account  of  excusable 
neglect. 

This  cannot  be  said  to  be  a  compliance  with  the  rule  which  requires 
a  party  to  an  action  to  "bestow  that  attention  and  care  upon  it  which 
a  man  of  ordinary  prudence  usually  gives  to  his  important  business." 
McLeod  V.  Oooch,  162  N.  C,  126. 

Affirmed. 


O.  T.  FOWLER  AND  L.  L.  MARION  v.  MRS.  EMMA  APPERSON  and 

R.  R.  SAUNDERS. 

(Filed  17  November,  1920.) 

1.  IMcleiice— Qnestions  for  Jnry— -Compromise. 

Where  the  defendant  resists  recovery  on  a  promissory  note  given  in 
part  payment  of  an  exchange  of  personal  property,  for  fraud  in  the  trans- 
action, transferred  to  plaintiff  for  value  after  maturity,  evidence  that  the 
original  parties  had  afterwards  agreed  to  exchange  with  each  other  the 
property  each  had  received  is  evidence  of  ratification,  which,  with  the 
other  evidence  in  this  case,  presents  a  question  of  fact  for  the  jury  to 
determine. 


2.  Instructions — ^Verbal  R«qneets — Substance. 

The  consideration  of  whether  the  appellant  had  the  right  to  have  an 
instruction,  orally  requested,  submitted  to  the  jury,  under  the  circum- 
stances of  this  case  on  appeal,  becomes  immaterial  when  it  appears  from 
the  instructions  given,  he  had  received  the  full  benefit  of  this  request 

3.  Issues-— Material  Facts — Separate  Issues. 

There  is  no  reversible  error  in  submitting  essential  part  of  a  transaction, 
involved  in  the  controversy,  on  a  separate  issue  to  the  jury,  when  the  trial 
is  otherwise  free  from  error. 

Appeal  by  defendant  Saunders  from  Ray,  J,,  at  April  Term,  1920,  of 

SUBRY. 

The  plaintiffs  brought  this  action  against  Emma  Apperson  and  R.  R. 
Saunders  to  recover  judgment  on  a  note  of  $210,  executed  by  Emma 
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Apperson,  payable  to  R.  R.  Saunders  and  endorsed  by  R.  R.  Saunders, 
after  maturity,  to  the  plaintiffs.  The  defendant,  Emma  Apperson,  filed 
her  answer,  alleging  fraud,  among  other  defenses,  on  the  part  of  her  co- 
defendant,  R.  R.  Saunders. 

The  defendant,  R.  R.  Saunders,  filed  his  answer  admitting  his  lia- 
bility to  the  plaintiff  as  endorser  of  said  note,  but  denying  the  allegations 
of  fraud  and  other  defenses  of  his  codefendant,  Emma  Apperson. 

Upon  the  evidence,  and  under  the  charge  of  the  court,  the  following 
verdict  was  rendered,  which  will  definitely  show  the  nature  of  the  case : 

"1.  Did  defendant,  Emma  Apperson,  execute  the  note  and  mortgage 
sued  on?     Answer:  TTes.' 

"2.  Was  the  execution  of  the  note  by  Emma  Apperson  procured  by 
the  false  warranty  of  R.  R.  Saunders,  as  allied  ?     Answer :  TTes.' 

"3.  If  said  note  and  mortgage  were  procured  by  false  warranty,  as 
alleged,  -what  damages  has  Emma  Apperson  sustained  thereby?  An- 
swer:'$120.' 

"4.  In  what  amount  is  Emma  Apperson  indebted  to  plaintiff?  An- 
swer: '$90.' 

"5.  In  what  amount  is  R.  R.  Saunders  indebted  to  plaintiff,  if  any? 
Answer :  '$210,  and  interest  from  6  November,  1913.' 

"6.  What  was  the  value  of  the  young  horse  at.  the  time  of  its  replevy 
by  defendant,  Emma  Apperson  ?     Answer :  '$200.' 

"7.  What  was  the  value  of  the  old  horse  at  the  time  of  its  replevy  by 
said  Emma  Apperson?     Answer:  '$40.' 

"8.  Did  R.  R.  Saunders  agree  to  take  back  the  horses,  as  alleged? 
Answer :  'Yes. 

"9.  What  was  the  value  of  the  old  horse  at  the  time  of  its  purchase 
by  Emma  Apperson  ?     Answer :  '$40.' 

"10.  What  was  the  value  of  the  yoke  of  oxen  traded  to  R.  R.  Saun- 
ders ?     Answer :  '$150.' 

"11.  What  was  the  value  of  the  young  horse  at  the  time  of  its  pur- 
chase by  Emma  Apperson  ?     Answer :  '$200.' 

"12.  Was  the  Emma  Apperson  note  and  mortgage  assigned  to  Fowler 
&  Marion  before  maturity?     Answer :  'No.'  " 

Upon  the  verdict  the  court  rendered  the  following  judgment : 

"This  cause  coming  on  to  be  heard  upon  issues  submitted  to  and  an- 
swered by  the  jury,  before  his  Honor,  J.  Bis  Ray,  it  is  now  ordered  and 
adjudged : 

"1.  That  plaintiff  recover  of  Emma  Apperson  $90,  with  interest 
thereon  from  6  November,  1913,  till  paid,  and  the  court  costs  and  cost 
of  plaintiff's  witness,  B.  N".  Whitaker.  That  said  judgment  is  a  lien 
upon  the  property  described  in  the  complaint,  and  that  said  property 
be  sold  to  pay  same,  as  provided  by  the  terms  of  the  mortgage,  unlesa 
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said  Emma  Apperson  shall  pay  said  judgment  without  sale,  and  in  event 
the  property,  or  any  part  thereof,  be  not  surrendered  as  required  for 
sale;  that  plaintiff  recover  of  Emma  Apperson's  bondsman,  J.  M. 
Dinkins,  the  value  of  said  property,  at  the  time  of  its  replevy,  but  not  in 
excess  of  the  judgment  herein  against  said  Emma  Apperson,  with  the 
adjudged  cost. 

"2.  That  plaintiffs  recover  of  R.  R.  Saunders  $210,  with  interest 
from  6  November,  1913,  until  paid,  and  that  R.  R.  Saunders  pay  the 
cost  of  the  other  witnesses  of  plaintiff,  from  which  amount  of  $210  and 
interest  is  to  be  deducted  the  amount  paid  by  Emma  Apperson  as  herein 
adjudged,  that  is,  $90,  with  interest. 

"3.  That  upon  Emma  Apperson's  payment  of  the  $90  and  interest  and 
cost  adjudged  against  her,  the  mortgage  and  note  be  surrendered  and 
canceled." 

The  defendant  Saunders  appealed. 

W.  R,  Badgett  for  plaintiffs. 

W,  L.  Reese  for  defendant  Saunders, 

0.  E.  Snow  and  J.  H,  Fogler  for  defendant  Apperson, 

Per  Curiam.  We  have  considered  this  case  with  careful  regard  for 
the  rights  of  the  parties  and  the  law  applicable  to  the  findings  of  fact. 
The  case  substantially  involved  only  questions  of  fact,  and  the  verdict 
was  fully  warranted  by  the  evidence.  The  charge  of  the  judge  is  free 
from  error. 

1.  The  first  assignment  of  error  must  be  disallowed,  because  the 
question  as  to  the  ratification  of  the  contract,  which  the  defendant, 
Mrs.  Apperson,  had  attacked  for  fraud,  was  one  for  the  jury  under  the 
circumstances  of  this  case.  There  was  evidence  tending  to  show  that 
R.  R.  Saunders  had  agreed  to  take  the  horse  back  and  give  up  the  oxen, 
in  other  words,  to  cancel  the  bargain,  and  this,  with  other  evidence 
bearing  on  the  question,  was  peculiarly  for  the  jury  to  consider  and 
pass  upon. 

2.  The  oral  request  for  an  instruction,  if  properly  submitted,  as  to 
Saunders'  knowledge  of  the  horse's  age,  was  substantially  given  by  the 
court,  and  Saunders  had  the  full  benefit  of  his  prayer  in  the  charge. 

3.  This  prayer  was  properly  explained  to  the  jury,  and  we  can  see  no 
material  harm  in  it.  The  whole  matter  was  stated  with  accuracy  by 
his  Honor,  and  there  was  nothing  to  mislead  the  jury. 

4.  Issue  No.  10  related  to  a  matter  which  was  an  essential  part  of  the 
whole  transaction,  and  there  could  be  no  harm  done  in  submitting  it  to 
the  jury,  in  order  for  them  to  find  all  of  the  facts ;  and  the  same  may  be 
said  of  issue  No.  11,  which  is  the  subject  of  the  5th  assignment  of  error. 
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5.  The  other  assignment  is  merely  formal.     Neither  defendant  has 
any  ground  of  complaint.     The  case  was  correctly  tried  and  decided. 
No  error. 


D.  L.  BURCHAM  v.  HENRY  WOLFE. 
(Filed  17  November,  1»20.) 


Appeal  and  Error— Objections  and  Exceptions — ^Evidence— Motions — "Son- 
snit— Instructions. 

The  question  of  the  suflBclency  of  the  evidence  to  sustain  a  verdict 
against  the  defendant  In  an  action  against  a  register  of  deeds  for  wrong- 
fully Issuing  a  marriage  license,  should  be  raised  by  a  motion  to  nonsnlt 
or  a  proper  prayer  for  Instruction,  for  It  to  be  considered  on  appeal. 

Appeal  from  Ray,  J.,  at  April  Term,  1920,  of  Sukry,  to  recover  the 
penalty  against  a  register  of  deeds  for  wrongfully  issuing  a  marriage 
license.     From  the  judgment  rendered  the  defendant  appealed. 

r.  W.  Kallam  for  plaintiff. 

W,  L,  Reece  and  Carter  &  Carter  for  defendant. 

Per  Curiam.  Upon  examination  of  the  record  we  find  that  there 
was  no  motion  to  nonsuit,  and  no  prayer  for  instruction  which  raises  the 
question  of  the  sufficiency  of  the  evidence  to  be  submitted  to  the  jury. 
Therefore  the  judgment  is 

Affirmed. 


STATE  V.  W.  P.  INGRAM. 
(Filed  1  December,  1920.) 

1.  Intoxicating  Liquoiv— Spirituous  liquor — ^Unlawful  Sale-— Evidence. 

Evidence  that  crowds  frequenting  defendant's  place  of  business  were 
drinking  Is  competent  as  corroborative  of  direct  testimony  to  the  sale  by 
defendant  of  Intoxicating  liquor  there,  on  the  trial  under  an  Indictment 
for  the  unlawful  sale  of  intoxicating  liquors. 

2.  Criminal  liaw — ^Evidence— Corroboration— -Demnrrer. 

When,  upon  demurrer  to  the  State's  evidence,  the  evidence  up  to  that 
time  is  Insufficient  for  conviction  of  the  sale  of  intoxicating  liquors,  and 
the  defendant  puts  on  his  evidence,  and  thereafter  under  the  State's  evi- 
dence It  becomes  sufficient,  defendant's  demurrer  after  the  close  of  all 
the  evidence  will  be  overruled. 


K  C]  FALL  TERM,  1920.  673 

State  v.  Ingram. 

Appeal  by  defendant  from  Adams,  J,,  at  the  July  Term,  1920,  of 
Richmond. 

This  is  an  indictment  charging  the  defendant  with  the  sale  of  intoxi- 
cating liquor. 

The  defendant  was  convicted  and  sentenced  to  work  on  the  roads  of 
Richmond  County  for  twelve  months,  and  appealed. 

There  was  direct  evidence  of  a  sale  of  intoxicating  liquor,  as  charged 
in  the  indictment. 

The  State  was  permitted  to  offer  evidence  in  corroboration  tending  to 
prove  that  crowds  assembled  in  and  about  the  place  of  the  defendant 
near  the  time  of  the  sale,  and  that  there  was  drinking,  or  evidences  of 
drinking,  among  those  in  the  crowd.  The  defendant  excepted  to  this 
evidence. 

There  was  also  a  motion  for  judgment  of  nonsuit  at  the  conclusion  of 
the  State's  evidence,  which  was  renewed  at  the  conclusion  of  all  of  the 
evidence,  the  motion  being  upon  the  ground  that  there  was  no  evidence 
that  the  liquor  sold  by  the  defendant  was  intoxicating.  The  motion 
was  overruled,  and  the  defendant  excepted. 

Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 
Fred  W,  Bynum  and  Boggan  '&  McPhail  for  defendant. 

Per  Curiam.  The  evidence  of  drinking  in  the  crowds  frequenting  the 
place  of  business  of  the  defendant  was  competent  in  corroboration  of 
the  witness  Norton,  who  testified  to  the  sale,  and  whose  testimony  was 
impeached. 

In  S.  V,  Mostella,  159  N.  C,  459,  one  of  the  questions  asked  a  witness 
was,  "State  the  character  of  the  people  that  usually  frequent  this  pool- 
room." This  was  asked  to  show  drunkenness  about  the  premises,  and 
was  admitted  and  affirmed  on  appeal. 

The  evidence  objected  to  by  the  defendant  in  this  case  is  of  the  same 
character. 

It  is  very  doubtful  if  there  was  any  evidence  that  the  liquor  sold  by 
the  defendant  was  intoxicating  at  the  close  of  the  State's  evidence,  but 
the  defendant  did  not  rest  his  defense  on  this  ground,  and  introduced 
evidence  in  his  own  behaK. 

The  State  then  introduced  evidence  in  reply,  which,  if  believed,  showed 
clearly  that  three  bottles  produced  in  court  were  those  bought  by  the 
witness  J^Torton,  and  that  the  contents  were  intoxicating. 

The  motion  for  judgment  of  nonsuit  was  therefore  properly  overruled. 

No  error. 

43—180 
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HUTTON  &  BOURBONNAIS  COMPANY  v.  WOOD  HORTON,  LARKIN 
HORTON,  CHARLIE  HORTON,  and  ROBERT  WELCH. 

(Filed  1  December,  1920.) 

Motion  in  the  cause  for  judgment,  according  to  the  opinion  of  the 
Supreme  Court,  heard  before  Adams,  J.;  from  Caldwell. 

The  defendant  tendered  a  judgment,  which  the  court  refused  to  sign. 
From  the  judgment  rendered  the  defendant  appealed. 

Councill  &  Yount  and  Mark  Squires  for  plaintijf. 
W.  C,  Newland  and  Hackett  &  Gilreath  for  defendant. 

Per  Curiam.  This  cause  was  finally  determined  by  this  Court,  Fall 
Term,  1919,  and  is  reported  178  N^.  C,  548.  Upon  the  coming  down  of 
the  opinion,  the  defendant  tendered  a  judgment,  which  the  court  refused 
to  sign.     The  court  rendered  the  following  judgment : 

Upon  consideration  of  the  certificate  of  the  Supreme  Court  filed 
herein,  it  is  therefore  ordered  that  the  former  judgment  be,  and  it  is, 
affirmed,  as  to  Wood  Horton  and  Larkin  Horton,  and  as  to  Charlie 
Horton  and  Robert  Welch  the  action  is  dismissed.  The  said  Charlie 
Horton  and  Robert  Welch  will  recover  their  costs  in  the  Superior  Court. 

W.  J.  Adams, 
Judge  Presiding. 

We  are  of  opinion  that  the  judgment  rendered  by  his  Honor  is  in 
strict  conformity  with  the  opinion  of  this  Court. 
Affirmed. 


STATE  V.  WILLIAM  CARRINGTON  ET  AL. 
(Filed  24  December,  1920.) 

Appeal  by  defendant  from  Calvert,  J,,  at  the  June  Special  Term, 
1920,  of  Durham. 

This  is  an  indictment  against  three  defendants  for  the  larceny  of 
tobacco,  the  property  of  the  Imperial  Tobacco  Company. 

At  the  conclusion  of  the  evidence  there  was  a  motion  for  judgment  of 
nonsuit,  which  was  overruled,  and  the  defendants  excepted. 

There  was  a  verdict  of  guilty,  and  an  appeal  from  the  judgment  pro- 
nounced thereon  to  the  Supreme  Court. 


1 
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Attomey-Oeneral  Manmng  and  Assistant  Attorney-General  Nash  for 
the  State, 
Brawley  &  Gantt  for  defendant. 

Peb  Curiam.  "We  have  examined  the  evidence  carefully  and  are  of 
opinion  that  it  is  ample  to  sustain  the  verdict. 

The  evidence  of  the  witness  Fallon,  which  was  objected  to,  was  clearly 
competent  as  tending  to  prove  the  loss  of  the  tobacco. 

No  error. 


STATE  V.  M.  C.  WHITMAN  and  MYRTLE  RUSSELL. 

(Filed  24  December,  1920.) 

Appeal  by  defendants  from  Lan^,  J.,  at  the  September  Term,  1920^ 
of  Rowan. 

The  defendants  were  convicted  of  the  crime  of  fornication  and  adul- 
tery and  appealed  from  the  judgment  pronounced  on  the  verdict. 

The  exception  relied  on  is  to  the  refusal  to  nonsuit. 

Attorney-General  Manning  and  Assistant  Attorney-General  Na^h  for 
the  State. 

Maness  &  Armfield,  Whitehead  Klutzz,  Walter  Woodson,  and  J.  M, 
Waggoner  for  defendants. 

Peb  Cukiam.  The  evidence  in  behalf  of  the  State  is  much  stronger 
than  in  S.  v.  Waller,  80  N.  C,  401,  the  case  relied  on  by  the  defendants, 
and  is  ample  to  sustain  the  verdict  and  the  cross-examination  of  the 
defendant  Whitman  shows  that  the  jury  m^ide  no  mistake. 

"We  see  no  reason  for  disturbing  the  verdict. 

No  error. 


N.  M.  DOVBRSPIKB  v.  PARSONS  PULP  AND  LUMBER  COMPANY.    * 

(Filed  24  December,  1920.) 

CivrL  ACTION,  tried  before  Wehh,  J.,  at  July  Term,  1920,  of  Haywood. 
The  motion  to  nonsuit  was  sustained.     Plaintiff  appealed. 

Morgan  &  Ward  and  Felix  E.  Alley  for  plaintiff. 
Merrimon,  Adams  &  Johnston  for  defendant. 
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Peb  Curiam.  The  Court  is  of  opinion,  upon  careful  examination  of 
all  the  evidence  in  this  case,  that  the  injury  sustained  by  the  plaintiff 
resulted  from  an  extraordinary  and  unexpected  event,  which  could  not 
have  reasonably  been  foreseen  or  anticipated,  and  that  there  is  no  evi- 
dence of  negligence  upon  the  part  of  the  defendant. 

Affirmed. 


STATE  V.  JOE  WILLOUGHBY. 
(Filed  15  September,  1920.) 

1.  Instructions---Adiiiis8ion8-— l8saes---Statate0----OrijiiiBal  Law. 

Where  the  only  fact  at  issue  is  whether  the  defendant  was  the  one  who 
had  broken  into  and  robbed  a  store,  objection  that  the  charge  did  not 
"state  in  a  plain  and  correct  manner  the  evidence  given  in  the  case,  and 
explain  the  law  arising  thereon."  Rev.,  535,  is  untenable,  as  the  whole 
controversy  is  reduced  to  the  determination  of  one  fact. 

2.  Appeal   and   Error— Objections   and   Exceptions — ^Instructions — Omis- 

sions— Special  Requests. 

Exception  that  the  court  did  not  charge  the  jury  in  a  particular  way 
or  omit  to  give  a  special  instruction  on  the  evidence  must  be  the  refusal 
to  give  a  proper  prayer  therefor. 

8.  Instructions— Admissions— Circumstantial  Evidence— Criminal  Law. 

The  instructions  in  this  case,  where. the  breaking  Into  and  robbing  a 
store  is  admitted,  and  the  Identity  of  the  defendant  is  the  only  question, 
are  held  unobjectionable  as  charging  an  admission  of  defendant's  guilt, 
and  upon  the  law  of  circumstantial  evidence. 

4.  Criminal  Law— Evidence— Declarations — Admissions. 

The  prosecuting  witness  may  give  a  list  of  all  the  goods  lost  from  the 
store  which  the  defendant  is  being  tried  for  breaking  into  and  robbing,  so 
that  they  may  be  traced  by  the  State ;  and  the  declaration  of  a  witness  as 
to  the  Identity  of  one  of  them,  made  in  defendant's  presence  and  not  denied 
by  him,  is  competent  as  his  quasi  admission. 

Appeal  by  defendant  from  Cranmer,  J,,  at  the  March  Term,  1920,  of 
Pasquotank. 

The  defendant  was  convicted  upon  an  indictment  containing  two 
counts,  one  charging  the  breaking  and  entering  a  certain  store  with 
intent  to  steal,  and  the  other  charging  the  stealing  of  certain  goods  from 
said  store,  and  appealed  from  the  judgment  pronounced  on  the  verdict. 

Attorney-General  Manning  and  Assistant  Attorney -Oeneral  Nash  for 
the  State. 

Aydlett  &  Simpson  for  defendant. 
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A1.LEN,  J.  On  the  trial  in  the  Superior  Court  it  was  "conceded  and 
admitted  that  the  store  had  been  broken  into  and  robbed,  and  that  the 
only  question  for  the  jury  to  decide  was  whether  it  had  been  proven 
beyond  a  reasonable  doubt  that  the  defendant  was  the  guilty  party." 

This  is  the  statement  in  the  record,  and  it  answers  the  criticisms  of 
the  charge,  which  are  mainly  directed  to  the  failure  to  '^state  in  a  plain 
and  correct  manner  the  evidence  given  in  the  case,  and  declare  and 
explain  the  law  arising  thereon,"  as  required  by  statute.  Rev.,  535,  as  it 
reduced  the  whole  controversy  to  the  determination  of  one  fact,  freed 
from  the  consideration  of  any  legal  question. 

It  also  appears  there  were  no  requests  for  special  instructions  to  the 
jury,  and  "A  party  cannot  ordinarily  avail  himself  of  any  failure  to 
charge  in  a  particular  way,  and  certainly  not  of  the  omission  to  give  any 
special  instruction,  unless  he  has  called  the  attention  of  the  court  to  the 
matter  by  a  proper  prayer  for  instructions.  So  if  a  party  would  have 
the  evidence  recapitulated,  or  any  phase  of  the  case  arising  thereon, 
presented  in  the  charge,  a  special  instruction  should  be  requested. 
Boon  V.  Murphy,  108  N.  C,  187."  Simmons  v,  Davenport,  140  N.  C, 
411. 

This  principle  is  not  disturbed  by  what  is  said  in  8.  v,  Cline,  179 
N".  C,  704,  because  two  members  of  the  Court  dissented  in  that  case,  and 
two  members  who  concurred  in  the  order  for  a  new  trial  did  so  on  the 
other  grounds  than  those  stated  in  the  opinion. 

The  defendant  specially  complains  of  the  following  charges  to  the 
jury : 

"1.  There  is  no  contention  about  the  breaking  or  the  larceny,  both  are 
admitted,  and  should  give  you  no  concern,  as  they  are  eliminated  from 
your  consideration.  You  are  to  find  whether  the  defendant  committed 
the  larceny.  It  is  your  duty  to  ascertain  the  truth  from  the  evidence, 
and  in  so  doing  you  may  consider  not  only  what  the  witness  said,  but 
their  demeanor  on  the  stand. 

"2.  The  evidence  is  circumstantial.  The  court  charges  you  that  cir- 
cumstantial evidence  is  a  recognized  instrumentality  of  the  law  in  finding 
truth,  and  is  essential  in  our  practice,  but  it  should  be  closely  and  cau- 
tiously scanned,  and  each  fact  proving  a  necessary  link  in  the  chain  of 
circumstances  must  point  to  the  guilt  of  the  defendant.  It  has  been 
compared  to  the  strands  of  a  rope,  where  no  one  strand  may  be  sufficient 
in  itself,  but  all  together  may  be  strong  enough  to  prove  the  guilt  beyond 
a  reasonable  doubt. 

"You  must  be  satisfied  beyond  a  reasonable  doubt  as  to  each  material 
fact  in  the  chain  of  circumstances.  You  are  the  sole  judge  of  the 
evidence." 
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The  first  of  these  charges  does  not  contain  the  statement  that  the 
defendant  admitted  his  guilt,  but  that  the  breaking  and  stealing  by  some 
one  was  admitted,  which  is  the  position  maintained  by  the  d^endant 
throughout  the  trial,  and  the  second  is  correct  as  a  legal  proposition. 

It  may  hkve  been  well  to  add  that  the  circumstances  found  by  the  jury 
to  exist  must  exclude  every  other  reasonable  conclusion  except  the  guilt 
of  the  defendant,  but  the  failure  to  do  so  is  not  reversible  error  in  the 
absence  of  a  special  request  to  so  instruct  the  jury. 

"We  have  examined  the  exceptions  to  evidence,  and  none  of  them  can 
be  sustained. 

It  was  competent  for  the  prosecuting  witness  to  give  an  account  of  all 
the  goods  lost  from  the  store  in  order  that  the  State  might  have  the 
opportunity  to  trace  some  or  all  of  the  articles  to  the  defendant,  and  the 
declaration  of  the  witness  as  to  the  identity  of  one  of  the  articles  was 
admissible  as  a  qiuisi  admission  of  the  defendant,  because  made  in  his 
presence,  and  he  made  no  denial  at  the  time. 

It  was  also  in  corroboration  of  the  witness. 

The  exception  that  the  defendant  was  not  allowed  to  state  the  wages  he 
was  earning,  if  the  evidence  was  competent,  is  contradicted  by  the  record, 
which  states  that  the  defendant  testified  he  received  $12.50  per  week, 
and  it  nowhere  appears  that  this  was  withdrawn  from  the  jury. 

The  evidence  fully  sustains  the  verdict,  and  we  find  no  error  in  the 
trial. 

No  error. 


STATE  V.  TOM  HOGGARD. 
(FUed  22  September,  1020.) 


Judgment— Criminal  liaw-^nspension  of  Judgment— Violation  of  Condi- 
tions— ^Trial  Judge— Discretion— Trial  by  Jury — ^Appeal  and  Error. 

The  proceedings  of  the  trial  judge  in  a  criminal  action  to  ascertain 
whether  the  terms  of  a  suspended  judgment  have  been  complied  with,  are 
addressed  to  his  reasonable  discretion,  and  do  not  fall  within  the  province 
of  the  jury ;  and  his  action  thereon  is  not  reviewable  on  appeal  when  sup- 
ported by  evidence,  unless  this  discretion  has  been  manifestly  abused 
by  him. 

Appeal  by  defendant  from  Devin,  J,,  at  the  October  Term,  1919,  of 
Washington. 

Attorney 'General  Manning  and  Assistant  Attomey-Oeneral  Nash  for 
the  State, 

Ward  &  Grimes  and  P.  H.  Bell  for  defendant. 


\ 
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Bbown,  J.  This  was  an  appeal  from  a  sentence  upon  a  suspended 
judgment  by  his  Honor,  E.  H.  Cranmer,  judge  presiding,  at  July  Term, 
1920,  of  the  Superior  Court  of  Washington  County.  The  facts  upon 
which  such  sentence  was  based  are  as  follows : 

The  defendant  was  indicted  in  two  cases  for  retailing  spirituous 
liquor.  By  agreement,  the  defendant  plead  guilty  in  case  number  one, 
and  a  fine  was  imposed  upon  him.  In  case  number  two  he  pleaded 
guilty;  the  prayer  for  judgment  was  continued  upon  payment  of  costs 
and  the  execution  of  a  bond  for  defendant's  appearance  and  show  that 
he  had  not  violated  the  prohibition  laws  of  the  State. 

The  defendant  was  afterwards  indicted  for  retailing  liquor.  At  July 
Term,  1920,  judgment  was  prayed  Upon  the  suspended  judgment,  which 
had  been  suspended  upon  good  behavior. 

The  court  heard  the  evidence,  and  found  that  the  defendant  had 
engaged  in  the  unlawful  sale  of  liquor  in  violation  of  the  terms  of  the 
suspended  judgment,  and  sentenced  the  defendant  to  two  years  on  the 
roads. 

The  right  of  a  judge  to  impose  sentence  upon  a  judgment  suspended 
upon  good  behavior  is  well  settled.  "We  said  in  8,  v.  Greer,  173  N.  C, 
769:  '^When  judgment  is  suspended  in  a  criminal  action  upon  good 
behavior,  or  other  conditions,  the  proceedings  to  ascertain  whether  the 
terms  have  been  complied  with  are  addressed  to  the  reasonable  discretion 
of  the  judge  of  the  court,  and  do  not  come  within  the  jury's  province. 
The  findings  of  the  judge,  and  his  judgment  upon  them,  are  not  review- 
able upon  appeal  unless  there  is  a  manifest  abuse  of  such  discretion.'' 
8.  V,  Crook,  115  N.  C,  760;  8,  v.  HUton,  151  N.  C,  687;  8,  v.  Everitt, 
164  N.  C,  399. 

Affirmed. 


STATE  V.  M.  L.  SYKES. 

(Filed  29  September,  1920.) 

Splritaoiis    Liquor — Intoxicating   Liqnor — ^Manufacture— Intent    to    Por- 
diase— -Instructions — ^Verdict  Directing — ^Appeal  and  Error. 

Evidence  that  the  defendant,  clad  in  his  oyeralls,  was  found  at  a  whis- 
key still,  in  operation,  with  another,  is  sufficient  to  convict  of  the  unlawful 
act  of  distilling;  but  when  his  evidence  in  explanation  is  that  he  only 
asked  where  he  could  get  a  drink,  knew  nothing  of  the  still,  and  was 
carried  to  the  place  and  had  not  gotten  it  when  the  officers  arrived :  Heldt 
an  instruction  that  upon  his  own  testimony  he  would  be  guilty  of  aiding 
and  abetting  the  imlawful  act  of  distilling  is  reversible  error. 

Appeal  by  defendant  from  Bond,  J.,  at  May  Term,  1920,  of  Chatham. 
The  defendant  was  indicted  and  convicted  of  the  operation  of  a  whis- 
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key  distillery.  The  State  offered  four  witnesses,  who  testified  that  they 
went  to  a  place  in  Oakland  Township,  and  concealing  themselves  about 
40  yards  away,  they  saw  the  distillery  in  operation,  with  only  two  men 
there,  the  defendant,  a  white  man,  and  the  other,  a  colored  man;  that 
they  captured  the  complete  outfit  and  destroyed  several  hundred  gallons 
of  beer,  and  also  captured  the  white  man,  who  was  the  defendant,  M.  K. 
Sykes;  that  he  had  on  a  Sunday  shirt  and  overalls.  The  defendant 
moved  for  a  nonsuit,  which  was  overruled,  and  he  excepted. 

The  defendant  testified  that  he  lived  in  Durham,  and  that  on  that 
morning,  in  company  with  Roy  Sykes,  he  left  Durham  to  go  to  Pittsboro 
to  visit  a  relative ;  that  in  Chatham  County  they  took  a  wrong  road  and 
drove  about  ly^  miles  out  of  their  way;  that  while  on  this  road  they 
saw  a  colored  man,  whom  they  did  not  know,  and  asked  the  way  to 
Pittsboro ;  they  also  asked  him  if  he  knew  where  they  could  get  a  drink 
of  whiskey.  He  told  them  he  thought  he  could,  and  to  wait  a  few 
minutes.  In  a  short  while  another  colored  man  came  up  to  the  car  and 
told  them  to  follow  him  and  he  would  show  them  where  they  could  get 
the  drink  of  whiskey;  that  he  (M.  K.  Sykes)  followed  the  colored  man 
iy2  miles  to  the  distillery;  that  he  was  there  about  30  or  40  minutes, 
during  that  time  the  officers  made  the  raid  and  he  was  captured ;  that  he 
had  nothing  whatever  to  do  with  the  distillery ;  and  no  interest  in  it,  and 
knew  nothing  about  its  being  there  until  he  was  shown  the  place  by  the 
colored  man,  whom  he  did  not  know;  that  he  never  bought  any  whiskey 
from  any  one  there,  and  denied  knowing  anything  about  the  distillery 
until  it  was  shown  him  by  the  colored  man. 

The  judge  charged  the  jury  that  if  "they  believed  the  evidence  of  the 
defendant  himself,  that  they  should  return  a  verdict  of  'guilty*  against 
him;  that  a  person  who  goes  to  a  distillery  for  the  purpose  of  buying 
whiskey  is  guilty  of  aiding  and  abetting  in  the  unlawful  manufacture 
of  the  same."    Verdict  of  guilty,  and  judgment ;  appeal  by  the  defendant. 

Attorney-General  Manning  and  Assistant  Attorney -General  Xash  for 
the  State. 

W,  P.  Horton  for  defendant, 

Claek,  C.  J.  The  court  properly  refused  the  motion  for  nonsuit. 
The  defendant  being  found  at  the  distillery  while  in  operation,  in  over- 
alls, and  under  the  circumstances  detailed  in  the  evidence,  was  sufficient 
to  take  the  case  to  the  jury.  In  S.  v.  Killian,  178  N".  C,  753,  the  de- 
fendant, seeing  an  officer  searching  for  a  still,  took  his  gun  and  fired 
several  times  in  the  air.  The  officer  proceeding  to  the  still  found  no  one 
there,  and  the  still  part  removed,  but  there  was  fire  in  the  furnace  and 
other  indications  of  recent  use.     The  court  held  that  this  was  sufficient 
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evidence  to  go  to  the  jury  that  the  defendant  was  guilty  of  aiding  and 
abetting.  In  the  present  ease  the  jury  might  have  found  upon  the 
evidence  of  the  State,  unrebutted,  that  the  presence  of  the  defendant 
there  while  the  still  was  in  operation,  especially  in  overalls,  justified 
the  inference  that  he  was  guilty. 

If  the  case  had  been  submitted  to  the  jury  upon  the  whole  evidence,  it 
was  for  the  jury  to  say  how  far  they  believed  the  evidence  of  the  defend- 
ant. But  we  cannot  sustain  the  instruction  that  "if  the  jury  believed 
the  evidence  of  the  defendant  .himself  they  should  return  a  verdict  of 
guilty  against  him,  for  that  a  person  who  goes  to  a  distillery  for  the 
purpose  of  buying  whiskey  is  guilty  of  aiding  and  abetting  in  the  unlaw- 
ful manufacture  of  the  same." 

This  case  does  not  present  the  question  whether  the  purchaser  of  a 
drink  is  guilty  of  aiding  and  abetting  in  the  unlawful  sale,  for  in  this 
case  the  evidence  is  that  the  defendant  did  not  buy  a  drink  of  whiskey. 
The  unexecuted  wish  to  buy  is  not  aiding  and  abetting  in  a  sale  which 
did  not  take  place.  Much  less  is  it  aiding  and  abetting  in  the  manu- 
facture of  the  unsold  whiskey.  In  this  case,  in  the  language  of  the 
great  dramatist,  it  may  be  said  of  the  defendant  : 

"His  act  did  not  o'ertake  his  bad  intent.*' — Measure  for  Measure,  Act  V,  Sc.  I. 

The  attempt  to  do  an  illegal  act  is  of  course  indictable,  and  under  our 
statute  under  an  indictment  for  an  illegal  act,  the  defendant  can  be  con- 
victed of  an  attempt  to  commit,  or  of  a  lesser  degree  of,  such  an  offense. 
Rev.,  3269;  "Taking  the  defendant's  evidence  to  be  true,"  there  was 
no  attempt  to  do  any  illegal  act,  but  merely  an  intent  to  buy  a  drink 
of  whiskey.  An  intent  uncoupled  with  any  act  is  merely  an  operation 
of  the  mind,  and  cannot  be  indictable.  .  S.  v.  Penny,  4  N".  C,  130 ;  8.  v. 
Jordan,  75  N*.  C,  27,  however  criminal  the  act  intended  might  be,  even 
treason  without  any  overt  act  or  attempt,  unless, 

"The  unproportioned  thought  is  given  his  act." — Hamlet,  Act  I,  Sc.  3. 

An  intent  is  usually  an  essential  element  in  any  crime.  In  some  cases 
it  must  be  proved.  In  others  it  is  conclusively  presumed  from  the  act 
done.  S,  v.  King,  86  N.  C,  603.  But  intent  alone,  not  coupled  with 
any  attempt  or  act  toward  putting  the  attempt  into  effect  is,  in  no  case, 
cognizable  by  the  courts,  however  it  may  be  in  another  tribunal.  Mat- 
thew 5  :28. 

Error. 
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STATE  AND  O.  B.  LANGSTON  v.  LEON  COLE. 
(FUed  29  September,  1920.) 

1.  Gosto— Criminal  Law — ^Prosecutioii — ^Findings— Statutes. 

In  order  to  tax  the  prosecuting  witness  with  the  cost  of  a  criminal 
action,  and  for  his  imprisonment,  a  finding  is  necessary  that  the  prosecu- 
tion was  frivolous  and  malicious.    Rev.,  1297. 

2.  Same     Justices*  Ck>iirt8— Appeal — Superior  Ck>urt— Trial  de  Novo. 

An  appeal  from  an  order  of  a  justice  of-  the  peace  taxing  the  cost  against 
the  prosecutor  in  a  criminal  action  does  not  involve  again  the  guilt  or 
innocence  of  the  prisoner,  who  has  been  acquitted,  or  violate  his  constitu- 
tional immunity  from  a  second  jeopardy,  but  presents  a  substantial  ques- 
tion to  some  extent  in  the  nature  of  a  "civil  controversy,"  and  comes 
within  the  intent  and  meaning  of  Rev.,  607,  608,  which  provides  for  a 
hearing  de  novo  on  appeal,  and  prevails  also  in  matters  of  strictly  criminal 
nature  by  our  statute.    Rev.,  3274,  et  seq, 

B.  Same— Jurisdictions-Additional   Findings— -Orders— Judgments. 

The  provisions  of  our  statute.  Rev.,  1297,  conferring  on  the  courts  of 
justices  of  the  peace,  and  other  courts,  who  heard  the  case  originally,  to 
presently  make  the  necessary  findings,  before  imprisoning  the  prosecutor, 
that  the  prosecution  "was  frivolous  and  malicious,*'  does  not  prevent,  on 
appeal  to  the  Superior  Court,  an  inquiry  into  the  matter  by  the  latter 
court,  de  novo,  or  the  making  additional  findings  and  such  further  orders 
and  decrees  therein  as  the  right  and  justice  of  the  case  may  require. 

4.  Same. 

On  appeal  to  the  Superior  Court  from  an  order  of  a  justice  of  the  peace, 
in  a  criminal  action,  taxing  the  prosecutor  with  cost,  the  proceedings  maj 
be  entered  into  de  novo,  and  the  court  may  proceed  to  find  upon  the 
evidence  that  the  prosecution  was  frivolous  and  malicious,  and  adjudge 
that  the  prosecutor  pay  the  cost,  and  order  that  unless  he  should  have 
done  so  within  a  certain  time  he  be  imprisoned  until  he  pay  them,  or 
discharged  according  to  law. 

Motion  to  tax  prosecutor  with  costs,  heard  on  appeal  from  a  justice's 
court,  before  Bond,  J.,  at  April  Term,  1920,  of  Johnston.  There  was 
judgment  finding  prosecution  frivolous  and  malicious,  and  ordering  that 
unless  costs  be  paid  in  thirty  days,  that  capias  issue  for  prosecutor,  and 
he  be  imprisoned  till  said  costs  were  paid,  or  until  he  be  discharged 
according  to  law,  and  said  prosecutor  excepted  and  appealed. 

F,  H.  Brooks  and  Murray  Allen  for  Langston,  prosecutor, 

m 

Hoke,  J.  From  a  perusal  of  the  record  it  appears  that  prosecutor, 
O.  B.  Langston,  having  instituted  a  criminal  action  before  a  justice  of 
the  peace  against  the  defendant  for  removing  crops  without  giving 
prosecutor,  his  landlord,  legal  notice,  etc.     The  cause  was  tried  by  the 
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justice,  E.  K.  Britt,  the  defendant  acquitted,  and  a  judgment  entered 
that  "the  prosecutor  pay  the  costs."  From  this  judgment  the  prosecutor 
appealed,  and  the  question  was  heard  by  the  court  de  novo  on  affidavits 
setting  forth,  chiefly,  statements  of  the  affiants  as  to  what  transpired 
and  was  testified  to  at  the  justice's  trial,  and,  after  full  hearing,  his 
Honor  entered  judgement,  in  effect,  that  the  prosecutor  be  taxed  with 
the  costs,  and,  after  a  finding,  embodied  in  the  judgment  that  the  prose- 
cution was  frivolous  and  malicious,  adjudged  further,  as  stated,  that 
unless  the  costs  were  paid  in  thirty  days  that  execution  issue  against  the 
person,  and  that  he  be  imprisoned  till  said  costs  were  paid,  or  defendant 
discharged  according  to  law. 

From  this  judgment  the  prosecutor  has  appealed,  assigning  for  error, 
chiefly,  that  the  court  was  without  power  to  add  to  the  justice's  judgment 
the  finding  that  the  "prosecution  was  frivolous  and  malicious,"  and  that 
on  the  record  the  proceeding  should  have  been  dismissed,  or  at  most 
remanded  for  further  action  in  the  justice's  court. 

Our  decisions  construing  the  statute  applicable.  Rev.,  1297,  Con.  Stat., 
sec.  1272,  are  to  the  effect  that  when  a  prosecutor  is  taxed  with  costs, 
on  acquittal  of  a  defendant  in  a  criminal  action,  in  order  to  his  imprison- 
ment it  is  necessary  that  there  be  a  finding  that  the  prosecution  is  frivo- 
lous and  malicious,  and  when  an  order  of  that  kind  has  been  made,  an 
appeal  lies  to  the  higher  court.  While  such  an  appeal  may  not  again 
involve  the  guilt  or  innocence  of  the  defendant,  who  has  been  acquitted, 
as  that  would  be  in  violation  of  his  constitutional  inmiunity  from  a 
second  jeopardy,  it  does  present  a  substantial  question  in  the  nature,  to 
some  extent,  of  a  "civil  controversy,"  and,  in  our  opinion,  comes  clearly 
within  the  statutory  provisions,  and  our  decisions  applicable  that,  on 
appeal  from  a  justice  to  the  Superior  Court,  the  matter  shall  be  heard 
''de  novo/'  S,  v.  Byrd,  93  N.  C,  624-627 ;  8.  v.  Powell,  86  K  C,  640- 
646 ;  Rev.,  607-608. 

This  same  purpose  and  policy  of  requiring  a  hearing  de  novo  on  ap- 
peals from  a  justice's  court  prevails  also  in  matters  of  a  strictly  criminal 
nature.  Rev.,  3274,  et  seq.,  and  is  recognized  on  appeals  from  the  clerk 
to  the  judge  on  questions  of  law,  on  matters  more  especially  pertinent  to 
the  confirmation  of  judicial  sales,  as  shown  in  the  recent  case  of  Perry 
V.  Perry,  179  N'.  C,  445. 

It  is  urged  for  defendant  that  in  the  statute  bearing  more  directly  on 
the  subject.  Rev.,  1297,  the  language  is  that  a  prosecutor,  taxed  with 
costs,  may  be  imprisoned  for  nonpayment  of  same,  "when  the  judge, 
court,  or  justice  of  the  peace  before  whom  the  case  was  tried  shall  ad- 
judge that  the  prosecution  was  frivolous  and  malicious,"  but  this  statute, 
conferring  on  the  court,  justice,  or  other,  who  heard  the  case  originally 
the  right  to  presently  make  the  finding,  by  no  means  withdraws  from 
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an  appellate  court  of  general  jurisdiction,  hearing  the  matter  in  the 
course  of  r^ular  procedure,  and  having  power  to  try  the  question  de 
novo,  the  power  of  making  additional  findings,  and  such  further  orders 
and  decrees  therein  as  the  right  and  justice  of  the  case  may  require. 

Again,  it  is  insisted  that  the  court  that  tried  the  matter,  and  which 
had  opportunity  to  observe  and  note  the  bearing  and  conduct  of  the 
witnesses,  is  in  much  better  position  to  make  a  just  disposition  in  the 
matter.  Such  an  argument  may  not  be  allowed  to  interfere  with  the 
effect  and  operation  of  a  valid  statute  conferring  the  right  to  deal  with 
this  question  ''de  novo"  And  the  position,  under  very  similar  circum- 
stances, has  been  disapproved  as  controlling  in  a  number  of  our  decisions, 
which  hold  that,  on  trials  in  the  Superior  Court,  a  motion  to  tax  the  costs 
against  the  prosecutor  and  to  make  the  pertinent  findings  of  fact,  may  be 
heard  and  determined  at  a  subsequent  term  and  before  another  judga 
S.  V.  Sanders,  111  N".  C,  700. 

On  full  consideration,  we  find  no  error  in  the  record,  and  the  judgment 
of  the  Superior  Court  is 

Affirmed. 


STATE  EX  BEL.  A.  L.  HYATT  et  al.  v.  J.  L.  HAMME. 

(Filed  6  October,  1920.) 

1.  Officers— -PubUc  Officers— -Prosecuting  Attorney— Removal  from  Office 

^-Criminal  Law — ^Intent-— Statutes. 

The  proceedings  before  the  judge  of  the  Superior  Court  to  remove  a 
prosecuting  attorney,  sheriff,  police  officer,  or  constable  from  office,  C.  S., 
3208,  is  of  a  civil  nature  for  the  protection  of  the  public,  and  is  not  a 
criminal  proceeding  against  the  officer. 

2.  Same— Property — Constitutional  Law —  Evidence^  Admissions —  Trial 

by  Jury. 

The  proceedings  before  the  Judge  to  remove  a  prosecuting  attorney  from 
office  "for  willful  misconduct  or  maladministration  in  office,'*  or  on  the 
other  grounds  stated  in  C.  S.,  3208,  do  not  require  an  issue  to  be  sub- 
mitted to  the  jury.  Upon  the  defendant's  own  admissions  in  this  case, 
and  evidence,  he  is  guilty  of  the  offense  charged,  which  is  sufficient  to 
remove  him  from  office ;  such  office  is  not  a  property  right  under  the  provi- 
sions of  the  Constitution  of  North  Carolina,  Art.  I,  sec.  19. 

8.  Appeal    and    Error— Officers— -Public    Office— R^noval    from    Office- 
Findings— Evidence— Statutes. 

An  appeal  from  the  judgment  of  the  Superior  Court  judge  that  a  prose- 
cuting attorney  be  removed  for  "willful  misconduct  or  maladministration 
in  office,"  etc.,  is  upon  questions  of  law  and  legal  inference,  if  justified 
by  the  findings  of  facts  supported  by  evidence,  Constitution,  Art  VI,  sec.  8; 
and  the  appeal  is  allowed  by  C.  S.,  038. 
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4.  Officers— Public  Officers— Removal  from  Office     Statutes— Evidence. 

The  evidence  of  a  prosecuting  attorney  in  proceedings  before  the  judge 
to  remove  him  from  office,  C.  S.,  3208,  for  misconduct,  etc.,  is  sufficient 
to  sustain  an  order  removing  him  when  it  admits  that  he  attempted  to 
induce,  and  did  induce,  a  person  to  violate  the  statutes  of  our  State  in 
participating  in  acts  made  an  offense  for  immorality,  etc.,  whatever  his 
intent  may  have  been  therein. 

5.  Same— Admissions — ^Petition  to  Remove  from  Office— Conviction. 

When  a  prosecuting  attorney  has  been  removed  upon  his  own  testimony 
from  his  office  in  proceedings  before  the  Judge,  C.  S.,  3208,  he  may  not 
complain  that  it  was  not  in  accordance  with  the  specifications  alleged 
against  him  in  the  petition,  but  upon  the  specifications  in  his  own  evidence, 
as  he  could  not  have  been  taken  by  surprise,  or  well  have  asked  for  an 
amendment  to  the  petition,  permitted  by  this  statute  in  proper  instances. 

Appeal  by  defendant  from  Kerr,  J,,  at  May  Term,  1920,  of  Lbnoib. 

This  is  a  proceeding  to  oust  the  defendant  as  prosecuting  attorney 
of  the  recorder's  court  of  Elinston,  under  the  provisions  of  sec.  3208, 
C.  S.,  for  willful  misconduct  in  office. 

The  evidence  is  voluminous,  but  it  is  not  necessary  to  recite  it,  as  the 
facts  found  by  the  judge  are  set  out  in  his  judgment,  which  is  as  follows, 
and  there  is  evidence  and  admissions  of  the  defendant  to  sustain  his 
findings : 

Judgment. 

Superior  Court — Mat  Term,  1920. 

This  proceeding  coming  on  to  be  heard  before  the  undersigned  judge 
of  the  Superior  Court,  presiding  in  this  the  Sixth  Judicial  District,  and 
being  heard  upon  the  pleadings  and  the  evidence,  which  appears  of 
record. 

The  court  doth  find  the  following  facts,  viz. : 

1.  That  the  defendant,  J.  L.  Hamme,  was  duly  elected  city  prosecut- 
ing officer  for  the  city  of  Kinston,  North  Carolina,  and  about  July, 
1919,  was  duly  inducted  into  said  office  and  began  the  duties  incident 
to  the  same  as  prescribed  by  chapter  277,  Laws  1919.  And  at  the  time 
hereinafter  referred  to  the  said  defendant  was  performing  the  duties  of 
said  office. 

2.  That  the  said  defendant,  some  time  after  his  entry  upon  the  duties 
of  said  office,  went,  in  the  night  time,  to  the  home  of  one  Mabel  Holmes, 
a  prostitute,  who  kept  a  house  of  prostitution  in  the  "red  light  district"  of 
the  city  of  Kinston,  and  after  drinking  a  small  quantity  of  cologne  or 
alcohol,  falsely  pretended  to  be  in  a  state  of  intoxication,  and  by  means 
of  this  fraud  and  deceit,  attempted  to  procure  the  said  Mabel  Holmes  to 
commit  a  crime,  to  wit,  sell  to  him  liquor  or  some  intoxicant. 
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3.  That  on  or  about  16  March,  1930,  the  said  defendant,  J.  L.  Hamme, 
in  the  night  time,  and  about  the  hour  of  midnight,  went  to  the  said 
home  of  the  said  Mabel  Holmes,  a  prostitute,  and  a  keeper  of  a  house  of 
prostitution,  and  being  then  and  there  alone  with  the  said  prostitute, 
removed  his  clothes  and  shoes,  save  his  shirt  and  underclothes,  and  while 
in  the  said  woman^s  bedroom,  was  found  by  the  police  oflScer  of  the  said 
city  of  Kinston,  North  Carolina,  one  Richard  Stroud,  which  officer  at 
that  time  raided  the  said  house  of  prostitution  and  forcibly  opened  the 
door  to  the  said  room  in  which  the  defendant,  J.  L.  Hamme,  was  then 
and  there  in  company  with  the  said  prostitute,  Mabel  Holmes,  and  the 
defendant,  J.  L.  Hamme,  then  and  there  violently  attempted  to  prevent 
said  entrance. 

The  defendant's  explanation  given  for  being  caught  in  said  prostitute's 
bedroom  was  that  he  had  planned  with  one  Aldridge,  a  policeman  of  the 
said  city  of  Kinston,  for  the  purpose  of  getting  evidence  to  convict  said 
prostitute,  to  go  to  her  said  house  at  the  said  time,  and  go  to  bed  with 
said  prostitute  after  removing  his  clothes,  and  at  a  given  signal,  which 
was  to  be  made  by  said  defendant  while  in  the  bed  with  said  prostitute, 
the  said  policeman  was  to  forcibly  raid  the  house,  and  the  defendant 
was  to  flee  undressed  with  his  clothes  in  his  hands,  and  the  said  police- 
man Aldridge  was  to  arrest  the  woman,  not  recognizing  the  said  defend- 
ant, J.  L.  Hamme,  and  the  said  policeman  was  to  testify  to  these  facts 
in  the  prosecution  of  the  said  woman  in  the  city  court  of  the  city  of 
Kinston,  the  defendant,  J.  L.  Hamme,  being  then  and  there  the  prosecut- 
ing officer  of  the  said  court.  The  said  policeman  Aldridge  denied  having 
any  such  agreement  with  the  said  defendant,  and  testified  that  the  first 
he  knew  of  the  said  defense  of  the  defendant,  J.  L.  Hamme,  was  about 
three  o'clock  a.  m.  after  the  said  defendant  was  apprehended  in  the  said 
house  by  policeman  Stroud,  when  the  said  defendant  met  Aldridge  near 
the  Worfolk-Southern  depot  and  asked  him  to  state  that  this  was  the 
plan  and  agreement,  and  stating  to  him  that  he  had  already  made  it 
all  right  with  the  woman;  said  policeman  further  testified  that  he  told 
said  defendant  in  answer  to  said  defendant's  request,  that  he  had  no  such 
plan  or  agreement,  and  if  he  had  to  tell  anything,  he  would  have  to 
tell  the  truth. 

The  court  does  not  pass  upon  the  fact  whether  the  defendant  was  in 
the  house  of  the  said  Mabel  Holmes  for  an  immoral  purpose,  or  for  the 
purposes  contended  for  by  the  defendant;  but,  upon  the  foregoing  facts 
found,  which  facts  appear  from  the  evidence  of  the  def endant,  the  court 
doth  adjudge  the  said  defendant  guilty  of  misconduct  in  office,  which 
said  misconduct  doth  bring  his  office  in  contempt,  and  renders  the  said 
officer  inefficient  to  conduct  the  duties  thereof.  And  the  said  J.  L. 
Hamme,  city  prosecuting  officer  of  the  city  of  Kinston,  North  Carolina, 
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is  hereby  removed  from  said  oiBce  as  provided  by  law,  and  to  pay  the 
cost  of  these  proceedings  to  be  taxed  by  the  clerk. 

John  H.  Eebb, 
Judge  Presiding  Sixth  District. 
Appeal  by  defendant. 

Attomey-Oeneral  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 

Rouse  &  Rouse,  Moore  &  Croom,  O.  V,  Oowper,  and  R,  T.  Allen  for 
defendant, 

Clabk,  C.  J.  The  statute  under  which  this  proceeding  is  based  is  to 
be  found  in  sections  3208-3212,  inclusive,  of  C.  S.  It  was  originally 
chapter  671,  Public-Local  Laws  1913,  and  applied  only  to  Guilford 
County.  By  chapter  288,  Laws  1919,  it  was  made  applicable  to  the 
whole  State.  Section  3208,  C.  S.,  provides:  "Any  city  prosecuting 
attorney,  any  sheriff,  police  officer,  or  constable  shall  be  removed  from 
office  by  the  judge  of  the  Superior  Court  upon  charges  made  in  writing, 
and  hearing  thereunder  for  the  following  causes : 

1.  For  willful  or  habitual  neglect  or  refusal  to  perform  duties  of  his 
office. 

2.  For  willful  misconduct  or  maladministration  in  office. 

3.  For  corruption*. 

4.  For  extortion. 

5.  Upon  conviction  of  a  felony. 

6.  For  intoxication,  or  upon  conviction  of  being  intoxicated." 

The  officer  may  be  removed  for  misconduct  or  failure  to  perform  the 
duties  of  his  office,  whether  such  failures  were  willful  or  habitually  negli- 
gent ;  the  statute  was  evidently  enacted  for  the  protection  of  the  public, 
and  not  for  the  punishment  of  the  delinquent  officer.  It  is  not  a  crim- 
inal proceeding  for  his  punishment,  but  is. a  civil  proceeding  brought  in 
the  name  of  the  State  upon  the  relation  of  five  qualified  electors  in  the 
county.  Territory  v,  Sanches,  20  Ann.  Cas.,  109,  and  note  on  page  112. 
The  delinquent  officer  is  not  entitled  to  have  the  issues  of  fact  tried 
by  a  jury.  An  office  is  not  property  within  sec.  19,  Art.  I,  of  the  Con- 
stitution. Mial  V,  Ellington,  134  'N,  C,  131,  and  citations  thereto  in 
Anno.  Ed.  This  statute  does  not  provide  for  any  appeal  from  the 
findings  and  judgment  of  the  Superior  Court,  but  the  appeal  is  author- 
ized by  C.  S.,  638,  which  is  as  follows :  "An  appeal  may  be  taken  from 
every  judicial  order  of  the  judges  of  the  Superior  Court  upon  or  involv- 
ing a  matter  of  law  or  legal  inference."  Consequently,  this  Court  has 
no  jurisdiction  to  review  the  findings  of  fact  made  by  the  judge  below 
under  sec.  8,  Art.  VI,  of  the  Constitution. 
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In  Mechem  on  Officers,  sec.  457,  he  says:  "Misconduct,  willful  mal- 
administration, or  breach  of  good  behavior,  in  office,  do  not  necessarily 
imply  corruption  or  criminal  intention.  The  official  doing  of  a  wrong- 
ful act,  or  the  official  neglect  to  do  an  act  which  ought  to  have  been  done, 
will  constitute  the  offense,  although  there  was  no  corrupt  or  malicious 
motive.'' 

In  Throop  on  Officers,  sec.  367,  it  is  said :  "Where  such  an  official  act 
or  omission  has  occurred,  the  officer  may  be  removed  therefor  without 
reference  to  the  question  whether  it  was  done  maliciously  or  corruptly," 
citing  Minkler  v.  State,  14  Neb.,  181,  and  S.  v.  Leach,  60  Me.,  58.  In 
the  latter  case  it  is  said:  "Misconduct  does  not  necessarily  imply 
corruption  or  criminal  intention.  We  think  the  Legislature  used  the 
word  in  its  more  extended  and  liberal  sense.  This  statute  is  not,  strictly 
speaking,  a  penal  statute,  but  is  rather  remedial  and  protective." 

In  the  courts  of  nearly  all  the  States  which  have  similar  statutes  it  is 
held  that  it  is  in  the  nature  of  a  civil  proceeding  for  the  protection  of 
the  public  from  misconduct,  neglect  of  duty,  or  inefficiency  by  providing 
a  speedy  investigation  and  removal  of  the  officers  named.  Such  a  power 
is  sometimes  vested  in  the  Governor  or  other  executive  officer,  but  in 
others,  as  in  this  State,  the  power  is  vested  in  the  courts.  It  is  not  a 
criminal  proceeding,  and  it  is  held  that  though  the  act  for  which  the 
officer  is  removed  may  also  be  punishable  as  a  crime,  this  does  not  affect 
his  liability  to  removal  for  the  same  act.  Territory  v,  Sanches,  20  A. 
&  E.  Anno.  Cas.,  109,  and  notes  thereto.  This  is  true  also  as  to  impeach- 
ments. Art.  IV,  sec.  3. 

Upon  the  facts  found  by  his  Honor,  it  should  be  unnecessary  in  any 
tribunal  to  debate  whether  the  defendant  should  be  removed  from  office 
under  the  clear  intent  and  purport  of  this  statute.     It  appears  that : 

1.  A 'prosecuting  attorney  accepted  employment  and  a  fee  in  a  civil 
action  from  one  whom  he  was  prosecuting  on  a  charge  of  being  a  habitual 
criminal  and  violator  of  the  law,  and  he  put  in  evidence  his  own  letters 
to  her,  a  woman  of  the  town,  addressing  her  as  ^'My  dear  Miss  Holmes,'' 
and  making  appointments  with  her  to  come  to  his  office  from  time  to 
time. 

2.  He  also  went  to  her  house,  according  to  his  own  statement,  feigning 
drinking  and  drunkenness,  and  tried  to  get  her  to  sell  him  liquor  in 
order  to  induce  her  to  commit  a  crime  for  which  he  would  convict  her. 

3.  He,  being  prosecuting  attorney,  according  to  his  own  statement, 
went  to  the  prostitute's  house,  and  in  her  bedroom  and  in  her  presence 
took  off  his  outer  clothing  with  a  view  to  being  caught  by  the  officer  in 
this  compromising  position,  in  order  that  he,  as  prosecuting  attorney, 
might  obtain  evidence  against  the  woman,  he  having  arranged,  he  says, 
with  the  policeman  to  make  his  own  escape,  and  that  the  policeman 
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should  perjure  himself  by  testifying  that  he  did  not  recognize  the  man 
who  was  with  the  woman. 

Upon  his  own  statement,  the  defendant  endeavored  to  procure  the 
woman  to  commit  two  distinct  and  separate  offenses  against  the  law,  with 
a  view  of  convicting  her  of  such  offenses,  and  also  was  guilty  of  an 
attempt  to  procure  the  policeman  to  perjure  himself. 

It  was  unnecessary,  as  his  Honor  held,  for  him  to  pass  upon  the  ques- 
tion whether  when  the  defendant  went  to  the  house  of  the  prostitute 
his  purpose  was  as  alleged  by  the  State,  or  that  stated  in  the  defendant's 
evidence.  Upon  the  facts  found  by  the  judge  from  the  evidence  of  the 
defendant,  the  court  properly  adjudged  "the  said  defendant  is  guilty 
of  misconduct  in  office,  which  said  misconduct  does  bring  his  office  into 
contempt,  and  renders  said  officer  inefficient  to  conduct  the  duties 
thereof,"  and  removed  him  from  office. 

There  can  be  no  two  opinions  upon  that  subject,  and  the  necessity  for 
just  such  a  statute  as  this  could  not  be  more  strongly  presented  than 
by  the  facts  of  this  case,  for  without  such  an  act  the  public  sense  of 
propriety  and  decency  would  have  been  outraged  by  his  remaining  in 
office. 

The  learned  counsel  for  the  defendant  puts  his  defense  almost  entirely 
upon  the  ground  that  the  defendant  was  found  guilty  by  the  judge  most 
largely,  if  not  altogether,  on  the  specifications  of  misconduct  stated  in 
the  defendant's  own  testimony  rather  than  upon  the  allegations  of  fact 
specified  in  the  petition.  C.  S.,  3210,  provides  that,  "The  petition  shall 
state  the  charges  against  the  accused,  and  may  be  amended."  This  is 
a  civil  proceeding,  and  if  the  additional  facts  and  circumstances  stated 
in  the  defendant's  testimony  had  come  out  in  the  evidence  for  the  State, 
the  defendant  might  well  have  alleged  that  he  was  taken  by  surprise 
and  unprepared  to  meet  them.  The  court  might  thereupon  have  per- 
mitted an  amendment  of  the  charges,  and,  in  his  discretion,  have  given 
the  defendant  time  to  answer  and  to  produce  his  witnesses,  but  when,  as 
here,  the  additional  facts  in  proof  of  the  charge  of  misconduct  in  office 
are  stated  by  the  defendant  himself,  and  the  judge  finds  those  statements 
to  be  true,  the  defendant  has  no  ground  to  complain.  He  could  not, 
and  did  not,  ask  time  to  produce  witnesses  to  contradict  his  own  testi- 
mony, which  fully  authorized,  and  indeed  required,  the  judge  to  remove 
him  from  office. 

No  error. 
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STATE  V.  WASH  BRYANT. 
(Filed  20  October,  1920.) 

1.  Homicide— Criminal  Law — Instructions-^Murder— Manslaun^ter-^Ap- 

peal  and  Error. 

Where  there  are  facts  in  evidence  tending  to  reduce  the  crime  to  man- 
slaughter, and  the  prisoner  is  tried  under  an  indictment  for  murder,  it  is 
the  duty  of  the  trial  Judge  to  submit  this  view  of  the  case  to  the  jury 
under  a  correct  charge,  and  his  failure  to  do  so  will  constitute  reversiHe 
error,  though  the  defendant  may  have  been  convicted  of  the  higher  offense. 

2.  Same— Prayers  for  Instructions. 

Where,  upon  the  trial  for  murder,  there  are  facts  in  evidence  permitting 
the  inference  that  the  homicide  was  not  intentional,  but  was  imintention- 
ally  caused  by  the  defendant's  careless  use  of  his  pistol,  in  a  culpably 
negligent  manner,  a  charge  of  the  court  to  the  jury  which  makes  no  refer- 
ence to  the  offense  of  manslaughter,  and  ignores  a  special  request  present- 
ing these  principles,  is  reversible  error. 

8.  Homicide— Criminal  Law— Instructions^  Statutes  —  Murder  —  Man- 
slaughter. 

Where  the  defendant  is  being  tried  under  an  Indictment  for  murder,  and 
there  Is  evidence,  in  his  behalf,  tending  to  show  that  the  crime  was  of  the 
less  offense  of  manslaughter,  a  charge  of  the  court  to  the  jury  which  gives 
no  Instructions  pertinent  to  these  respective  positions,  or  otherwise  as  to 
what  may  constitute  either  murder  or  manslaughter,  Is  erroneous  In  not 
sufficiently  complying  with  our  statute,  Rev.,  535,  requiring  that  the  court 
shall  declare  and  explain  to  the  jury  the  law  pertaining  to  the  facts  In 
evidence. 

4.  Criminal  Law — Verdicts — Murder— Lesser  Oflfense— Manslaughter* 
Statutes. 

While  a  general  verdict  of  "guilty"  on  a  trial  for  murder  may  be  con- 
sidered In  connection  with  the  evidence  and  tlie  charge  a  sufficient  com- 
pliance with  our  statute,  the  profession  and  officials  engaged  In  trials  of 
this  supreme  Importance  are  admonished  that  verdicts  should  be  rendered 
In  the  precise  form  required  by  the  statute,  and  specify  In  terms  the  degree 
of  the  crime  of  which  the  prisoner  Is  convicted.    Rev.,  3271. 

Indictment  for  murder,  tried  before  Bond,  J.,  at  May  Term,  1920, 
of  Harnett. 

In  apt  time  the  State  announced  that  it  would  not  ask  for  a  verdict 
of  murder  in  the  first  degree,  and  thereupon,  and  on  plea  of  not  guilty, 
there  was  evidence  on  the  part  of  the  State  to  the  effect  that  in  January, 
preceding  the  finding  of  the  bill  of  indictment,  defendant  shot  and 
killed  his  wife,  Ida  Bryant,  and  under  circumstances  that  would  make 
such  killing  murder  in  the  swond  degree,  as  claimed  by  the  State. 

There  was  evidence  on  the  part  of  the  defendant  that  at  the  time  of 
the  occurrence  the  defendant,  whose  corn  crib,  situate  some  distance  off, 
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had  been  broken  into,  stepped  to  the  window  of  the  house  and  asked  his 
wife  to  hand  him  his  pistol,  and  in  doing  so  it  was  accidentally  dis- 
charged, causing  her  death. 

On  these  opposing  positions  the  issue  was  submitted  to  the  jury,  who 
rendered  their  verdict  of  "Guilty." 

Judgment  that  defendant  be  imprisoned  for  the  term  of  12  years  in 
the  State's  prison,  and  defendant  excepted  and  appealed,  assigning 
errors. 

Attorney-Oeneral  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 

Young  £  Best  for  defendant, 

Hoke,  J.  It  has  been  held  in  numerous  decisions  with  us  that  '^Where 
on  an  indictment  for  murder  there  are  facts  in  evidence  tending  to  reduce 
the  crime  to  manslaughter,  it  is  the  duty  of  the  presiding  judge  to 
submit  this  view  of  the  case  to  the  jury,  under  a  correct  charge,  and 
his  failure  to  do  so  will  constitute  reversible  error,  though  the  defendant 
may  have  been  convicted  for  the  higher  offense."  S.  v,  Merrick,  171 
N.  C,  788-791,  citing  S,  v,  Clyde  Kennedy,  169  K  C,  289 ;  S,  v.  Kendall, 
143  ]Sr.  C,  654  and  664;  S,  v.  White,  138  K  C,  704  and  716;  8.  v. 
Foster,  ISO  N.  C,  666-673;  S.  v,  Jones,  79  K  C,  630;  8,  v,  Matthews, 
148  Mo.,  185 ;  Baker  v.  The  People,  40  Mich.,  411.  That  opinion  then 
quotes  from  KenddlVs  case,  as  follows :  "It  is  a  principle  very  generally 
accepted  that  on  a  charge  of  murder,  if  there  is  any  evidence  to  be  con- 
sidered by  the  jury  which  tends  to  reduce  the  crime  to  manslaughter,  the 
prisoner,  by  proper  motion,  is  entitled  to  have  this  aspect  of  the  case 
presented  under  a  correct  charge,  and  if  the  charge  given  on  this  ques- 
tion is  incorrect,  such  a  mistake  will  constitute  reversible  error,  even 
though  the  prisoner  should  be  convicted  of  the  graver  crime,  for  it  cannot 
be  known  whether,  if  the  case  had  been  presented  to  the  jury  under  a 
correct  charge,  they  might  not  have  rendered  the  verdict  for  the  lighter 
offense." 

And  from  Foster's  case:  "If  it  had  been  clearly  explained  to  the  jury 
what  constituted  murder  in  the  second  degree,  of  which,  through  his 
counsel,  he  had  admitted  himself  to  be  guilty,  it  may  be  that  the  jury 
would  have  coincided  with  that  view;  but  in  the  absence  of  instruction 
on  that  offense,  with  only  the  issue  of  murder  in  the  first  degree  placed 
before  them  with  instructions  only  as  to  that  offense,  with  evidence  of 
the  homicide,  it  may  well  be  that  the  jury  held  against  the  prisoner, 
that  he  was  guilty,  simply  because  they  were  not  informed  as  to  the 
constituent  elements  of  the  lesser  offense."  And  Jones'  case,  supra,  is 
also  referred  to  as  a  direct  authority  for  the  position  as  stated. 
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In  the  present  case,  there  were  facts  in  evidence  on  the  part  of  the 
defendant  permitting  the  inference  that  the  homicide  was  not  intentional, 
but  may  have  been  the  result  of  culpable  negligence  on  the  part  of  the 
defendant,  and  so  amounting  only  to  the  crime  of  manslaughter.  5.  v. 
SHU,  146  K  C,  643 ;  S.  v.  Vines,  93  "N,  C,  493. 

A  perusal  of  the  record  will  disclose  that  not  only  is  there  no  reference 
to  the  offense  of  manslaughter  in  the  charge,  but  a  special  request  for 
instructions  presenting  the  question  was  refused  or  ignored  by  his  Honor, 
and  for  this  error  the  issue  must  be  referred  to  another  jury. 

In  Stitt's  case,  supra,  it  was  held,  among  other  things,  that :  ^^efore 
a  conviction  for  murder  can  be  had,  an  unlawful  and  intentional  taking 
of  another's  life  must  be  shown  or  imputed,  as  is  sometimes  the  case,  by 
reason  of  the  killing  with  a  deadly  weapon,  or  under  circumstances 
which  indicate  a  reckless  indifference  to  human  life." 

And  on  the  record  the  charge  is  objectionable  further  in  that  it  gives 
to  the  jury  no  instructions  pertinent  to  these  respective  positions  or 
otherwise  as  to  what  may  constitute  either  murder  or  manslaughter,  and 
is  not  a  sufficient  compliance  with  the  statute  applicable  (Rev.,  535), 
requiring  that  the  court  shall  declare  and  explain  the  law  appertaining 
to  the  facts  in  evidence. 

Defendant  excepts,  also,  for  that  the  jury  have  rendered  a  general 
verdict  of  "guilty"  without  specifying  the  degree  of  the  crime  as  directed 
by  sec.  3271  of  the  Revisal. 

"We  have  held  in  several  decisions  on  the  subject  that  a  verdict  of  that 
kind  may  be  considered  a  sufficient  compliance  with  the  statute  when  the 
degree  of  the  crime  can  be  clearly  ascertained  by  reference  to  the  evi- 
dence in  the  case  and  the  charge  of  the  court  (S.  v.  Wiggins,  171  N.  C, 
817-818,  and  authorities  cited),  but  we  deem  it  not  amiss  to  again  ad- 
monish the  profession  and  officials  engaged  in  trials  of  this  supreme 
importance,  that  the  verdict  should  be  rendered  in  the  precise  form  that 
the  statute  requires ;  that  is,  to  specify  in  terms  the  d^ree  of  the  crime 
of  which  the  prisoner  is  convicted.     S,  v.  Murphy,  157  N.  C,  614. 

For  the  reasons  stated,  there  must  be  a  new  trial  of  the  case,  and  it  is 
so  ordered. 

New  trial. 
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STATE  V.  D.  J.  WARD. 
(Filed  4  November,  1920.) 

1.  Appeal  and  Error — Docketing — ^Dismissal— Roles  of  Court. 

An  appeal  to  the  Supreme  Ooxat  from  a  Judgment  rendered  prior  to  the 
commencement  of  a  term  thereof,  must  be  docketed  at  the  next  succeed- 
ing term,  or,  on  motion,  it  will  be  dismissed.    Rule  5. 

2.  Homicide— Murder — Erldence. 

Evidence  that  the  prisoner  shot  at  the  deceased  four  times,  two  of  the 
shots  taking  effect  after  the  deceased  had  fallen,  with  malice  and  without 
provocation  or  legal  excuse,  is  sufficient  for  conviction  of  murder  in  the 
first  degree. 

8.  Trials— Remarks  of  Counsel — ^Homicide— Murder. 

A  remark  by  the  solicitor  when  selecting  a  jury  for  trial  for  murder, 
that  he  understood  the  defendant  did  not  deny  the  killing,  is  not  objection- 
able as  an  improper  one,  when  the  sole  defense  was  insanity. 

4.  Trials — ^Homicide— -Murder — Insanity — Drunkenness^  Questions  and 

Answers— Appeal  and  Error. 

A  question  asked  by  the  solicitor,  on  cross-examination  on  the  trial  for 
murder,  defended  on  the  plea  of  insanity,  as  to  whether  the  defendant 
did  not  get  into  a  high  temper  when  drunk,  is  competent  under  Evidence 
that  he  was  drunk  at  the  time  of  the  homicide,  and  if  otherwise,  is  not 
prejudicial  when  the  witness  has  stated  that  he  had  never  ai^eared  to  be 
dangerous  when  drinking. 

5.  Homicide  — ^Murder  — ^Insanity  —Drunkenness  —Evidence  -Experts- 

Witnesses— Hypothetical  Questions. 

When  the  defense  of  insanity  is  interposed  on  a  trial  for  murder  and 
there  is  evidence  that  the  prisoner  had  been  drinking  at  the  time  of  the 
crime,  a  question  asked  a  medical  expert,  on  cross-examination,  whether, 
in  his  opinion,  the  prisoner  was  under  the  infiuence  of  whiskey  or  was 
crazy,  if  he  could  walk  straight  and  carry  on  a  rational  conversation,  is  a 
proper  one,  when  based  on  facts  the  counsel  contended  he  had  proved. 

0.  Appeal  and  Error— Objections  and  Exertions— Evidence— Argument. 

An  exception  to  evidence  not  taken  until  the  case  on  appeal  to  the  Su- 
preme Court  was  served,  will  not  be  considered ;  as  also  to  the  course  of 
the  argument,  if  not  taken  in  apt  time. 

Appeal  by  defendant  from  Guion,  J,,  at  the  January  Term,  1920,  of 
Columbus. 

The  defendant  was  convicted  of  murder  in  the  first  d^ree  at  January 
Term,  1920,  of  the  Superior  Court  of  Columbus  County,  and  appealed 
from  the  sentence  of  death  pronounced  on  the  verdict. 

The  transcript  of  the  record  was  filed  in  this  Court  during  this,  the 
fall  term,  and  the  State  moves  to  dismiss  the  appeal  because  not  docketed 
at  the  spring  term  of  court. 
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Attorney-General  Manning  and  Assistant  Attomey-Oenerdl  Nash  for 
the  State. 

Irvin  B,  Tucker  and  Lewis,  Powell  £  Lewis  for  defendant, 

Allen,  J.  An  appeal  from  a  judgment  rendered  prior  to  the  com- 
mencement of  a  term  of  this  Court  must  be  docketed  in  the  Supreme 
Court  at  the  next  succeeding  term  .(Rule  5,  Porter  v,  R.  R.,  106  N".  C, 
479),  and  the  defendant  having  failed  to  comply  with  this  rule,  the 
appeal  is  dismissed,  not,  however,  without  an  examination  of  the  record 
to  see  if  there  is  any  substantial  error,  as  the  life  of  the  defendant  is 
involved. 

Three  eye-witnesses  testified  to  the  shooting  of  the  deceased  by  tke 
defendant,  and  that  he  fired  four  shots,  two  of  them  after  the  deceased 
had  fallen. 

There  is  not  the  slightest  evidence  of  provocation  or  legal  excuse,  and 
evidence  of  malice  is  abundant. 

The  defense  is  insanity,  and  there  is  evidence  to  support  it. 

The  defendant  excepted  because  the  solicitor  said,  while  the  jury  was 
being  selected,  that  he  understood  the  defendant  did  not  deny  the  kilHng. 

We  see  nothing  improper  in  the  remark,  and  it  could  not  have  been 
prejudicial,  as  the  case  was  tried  upon  the  question  of  insanity,  and  it 
was  not  disputed  that  the  defendant  killed  the  deceased. 

Also  to  the  following  question,  asked  by  the  solicitor  on  cross-examina- 
tion of  Josh  Nobles : 

"Q.  When  he  got  drunk  or  was  drinking  he  was  in  a  high  temper 
was  he  not?" 

The  question  was  permissible,  but  if  not,  the  answer  was  favorable 
to  the  defendant:  "So  far  as  I  know  he  was  always  about  like  other 
men.  He  was  feeling  good  and  all,  and  always  had  a  whole  lot  to  say 
and  do,  and  never  appeared  to  be  a  dangerous  man  when  he  was  drink- 
ing." 

There  are  four  other  exceptions,  none  of  them  with  more  force  than 
those  referred  to. 

The  defendant  seems  to  rely  principally  on  the  exception  that,  "That 
the  court  erred  in  allowing  the  solicitor  for  the  State  to  ask  the  expert 
witness,  Dr.  R.  B.  Whitaker,  the  following  question :  ^If  the  jury  should 
find  that  the  defendant  on  28  August  left  his  home  some  time  after 
5  o'clock,  walked  two  miles,  walked  straight,  carried  on  a  rational  con- 
versation with  parties  on  the  road,  and  after  he  arrived  at  Mr.  Mercer's 
he  talked  to  Mr.  Mercer  in  a  rational  manner,  and  afterwards  he  shot 
the  deceased,  left  there  walking  straight,  carrying  on  a  rational  con- 
versation with  parties  after  the  shooting,  would  you  say,  in  your  opinion, 
he  was  so  under  the  influence  of  whiskey  that  he  was  in  a  crazy  condition 
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and  did  not  know  what  he  was  doing?'  and  to  the  answer  thereto,  as 
follows :     *If  that  should  be  found,  I  should  say  no.'  " 

Dr.  Whitaker  was  examined  in  behalf  of  the  defendant,  and  this  was 
in  reply. 

The  defendant  propounded  a  question,  based  on  facts  he  contended 
he  had  proved,  and  the  solicitor,  on  cross-examination,  asked  the  opinion 
of  the  expert  on  facts  he  claims  were  established, '  which  was  entirely 
proper. 

The  question  and  answer,  however,  prove  nothing,  as  any  one  would 
say  the  defendant  was  not  in  a  crazy  condition  if  he  walked  straight 
before  and  after  the  killing,  and  carried  on  rational  conversations  before, 
at  the  time  of,  and  after  the  killing. 

There  is  also  an  exception  to  a  remark  of  counsel,  assisting  the  State, 
in  his  argument  to  the  jury,  which  we  could  not  consider  because  the 
exception  was  not  entered  until  the  case  on  appeal  was  served.  S.  v. 
Lewis,  93  K  C,  581;  S,  t\  Suggs,  89  'N,  C,  527;  Byrd  v.  Hudson,  113 
N.  C,  203.  Objection  to  the  course  of  argument  must  be  taken  at  the 
time. 

Appeal  dismissed. 


STATE  V.  GREELY  PASLEY. 
(Filed  4  November,  1920.) 


Ciimlnal  Law — Costs — Conviction — Trial  by  Jury— Justice's  Court — Ap- 
peal— Superior  Court— Courts-— Constitutional  Law.        /^ 

An  appeal  from  a  court  of  a  justice  of  the  peace  by  the  Ue/endant  in  a 
criminal  action,  carries  with  it  the  constitutigpai  right  to  a'trial  by  Jury 
in  the  Superior  Court,  where  the  trial  is  de  novo,  and  the  latter  court  may 
•  not  affirm  that  part  of  the  justice's  judgment  taxing  the  defendant  with 
cost,  over  his  objection,  without  conviction  before  the  jury  upon  the  merits 
of  the  case.    Constitution  of  N.  C,  Art.  1,  sees.  13  and  2. 

Appeal  by  defendant  from  Ray,  J,,  at  Spring  Term,  1920,  of  Ashe. 

Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 

Charles  B,  Spicer  for  defendant. 

Walker,  J.  The  defendant  was  charged,  in  a  criminal  proceeding 
before  a  justice  of  the  peace,  with  unlawful  trespass  upon  land ;  that  is, 
entering  thereon  after  having  been  forbidden  to  do  so.  Upon  convic- 
tion, he  appealed  to  the  Superior  Court,  where  the  case  seems  to  have 
taken  a  peculiar  course.     There  was  negotiation  between  the  parties 
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for  a  settlement  of  the  controversy,  but  they  could  not  agrfte  as  to  the 
final  terms,  defendant  refusing  to  pay  the  costs.  The  court  affirmed 
the  judgment  of  the  justice  as  to  the  costs  against  the  consent  of  defend- 
ant, and  without  allowing  him  a  jury  trial,  and  he  thereupon  appealed 
to  this  Court. 

When  an  appeal  is  taken  in  a  criminal  action  before  a  justice,  of 
which  he  has  jurisdiction,  the  trial  in  the  upper  court  is  de  novo.  S,  v. 
Koonce,  108  N.  C,  752. 

The  judgment  in  the  Superior  Court  was  no  doubt  entered  by  the 
judge  in  a  laudable  attempt  to  settle  a  small  matter,  which  was  really 
cumbering  the  docket  and  delaying  the  court.  Section  11  of  Article  I 
of  the  Constitution,  so  far  as  material,  provides:  *T!n  all  criminal 
prosecution,  every  man  has  the  right  not  to  be  compelled  to  pay  costs, 
jail  fees,  or  necessary  witness  fees  of  the  defense,  unless  found  guilty." 
See  S,  V,  Cannady,  78  N.  C,  539,  and  S,  v.  Hicks,  124  N".  C,  829.  The 
general  rule  is  that  when  the  subject-matter  of  an  action  has  been  dis- 
posed of  by  compromise,  destruction  of  the  property,  or  otherwise,  this 
Court,  on  appeal,  will  not  pass  upon  the  merits  of  the  original  matter 
in  litigation  to  ascertain  which  side  in  law  ought  to  have  won,  in  order 
merely  to  decide  who  shall  pay  the  costs.  This  rule,  however,  does  not 
apply  to  an  appeal  in  a  State  case  where  the  appeal  involves  the  enforce- 
ment of  a  constitutional  right.  S,  v.  Home,  119  N^.  C,  853.  As  it  is 
clear  from  the  record  that  there  was  no  proper  conviction  of  the  defend- 
ant in  the  court  below,  we  are  unable  to  sustain  the  action  of  the  judge, 
by  any  substantial  reasoning. 

Article  I,  section  13,  of  the  Constitution  says:  ^TVith  right  of  ap- 
peal." And  this  Court  has  held  in  the  case  of  S.  v.  Brittain,  143  N".  C, 
668,  that  whon  a  defendant  asserts  his  right  of  appeal,  and  the  case 
comes  up  in  the  Superior  Court,  the  defendant's  right  of  trial  by  jury, 
as  guaranteed  by  the  Constitution,  is  preserved  to  him. 

It  makes  no  difference  what  the  real  issue  is,  so  that  the  charge  in- 
volves the  commission  of  a  crime  for  which  he  can  be  punished  and  made 
to  pay  the  costs. 

For  refusing  to  allow  the  defendant  a  hearing  by  a  jury,  his  Honor 
erred,  and  the  defendant  is  entitled  to  a  new  trial. 

The  judgment  will  be  set  aside,  and  a  new  trial  by  jury  ordered. 

New  trial. 
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STATE  V.  CLEOPHUS  GRAY  and  WILLIAM  BALLENTINE. 

(Filed  4  November,  1920.) 

1.  Criminal  Law—  Automobiles  —  Negligence  —  Evid^ice  —  Homicide  — 

Statutes. 

EMdence  tending  to  show  that  one  of  the  defendant's  was  instructing 
the  other  how  to  drive  an  auto  truck,  with  the  hands  of  both  on  the  steer- 
ing wheel,  on  a  street  much  used  by  pedestrians  in  a  populous  part  of  the 
city,  and  while  running  at  a  speed  exceeding  the  speed  law  and  without 
looking  ahead  or  warning,  they  ran  upon,  injured,  and  killed  a  child  three 
years  of  age,  endeavoring  to  cross  the  street,  which  a  slight  deflection  of 
the  machine  from  its  course  could  have  saved,  is  sufficient  to  sustain  a 
verdict  of  manslaughter,  irrespective  of  whether  the  death  of  the  child 
was  willfully  or  intentionally  caused.  Public  Laws  of  1917,  ch.  140,  sees. 
15  and  17. 

2.  Same— Prior  Negligence. 

Where  one  driving  an  automobile  in  a  reckless  manner  and  in  violation 
of  the  requirements  of  the  statutes  as  to  speed  and  care  intended  to  pre- 
vent Injury  (Public  Laws  of  1917,  ch.  140,  sees.  15  and  17)  rims  upon  and 
kills  a  three-year-old  child  crossing  a  street  in  a  populous  portion  of  a 
dty,  he  is  guilty  of  manslaughter  at  least,  and  under  some  circumstances, 
murder,  though  as  soon  as  he  has  seen  the  danger  of  the  pedestrian  he  has 
used  every  effort  to  avoid  injuring  him,  if  his  prior  recklessness  had  ren- 
dered him  unable  to  control  the  car  and  prevent  the  injury. 

S.  Same. 

While  the  negligence  of  one  driving  an  automobile  causing  death  must 
be  of  greater  degree  in  the  criminal  action  than  is  required  in  a  civil  one, 
it  is  sufficient  if  it  was  likely  under  the  circumstances  to  produce  the  death, 
or  great  bodily  harm,  as  in  this  case,  where  the  defendant,  driving  in  a 
reckless  manner,  in  violation  of  the  statute,  could  reasonably  have  antici- 
pated the  result  that  actually  followed. 

4.  Same— Contributory  Negligence. 

The  doctrine  of  contributory  negligence  has  no  application  in  the  crim- 
inal law,  and  constitutes  no  defense  for  one  who  has  recklessly  and  in 
violation  of  our  statute  enacted  for  the  purpose  of  protecting  pedestrians, 
etc.,  caused  injury  or  death.  8.  v.  Oakley,  176  N.  C,  755,  as  to  whether 
evidence  of  this  character  may  be  considered  upon  the  question  of  negli- 
gence, cited  and  distinguished. 

5.  Criminal  Law — ^Automobiles — Negligence— Children — ^Inflrm  Persons. 

The  vigilance  and  care  required  of  the  operator  of  an  automobile  vary  in 
respect  to  persons  of  different  ages  and  physical  conditions  who  are  to  be 
met  upon  the  streets,  and  he  Is  required  to  increase  his  exertions  and  use 
more  care  to  avoid  danger  to  children  whom  he  may  see,  or,  by  the  exer- 
cise of  reasonable  care,  should  see,  on  or  near  the  highway. 

0.  Same — Contributory  Negligence. 

The  law  will  not  impute  contributory  negligence  to  a  child  of  three  years 
of  age,  who  has  been  injured  by  the  negligence  of  one  driving  an  auto 
truck. 
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7.  Appeal  and  Error— Harmless  Error— Evidence— Negrligence— Automo- 

biles. 

The  statement  of  a  witness  that,  in  his  opinion,  the  defendant  tried  for 
criminal  negligence  while  driving  an  automobile,  which  has  caused  injury, 
on  the  street,  to  a  pedestrian  endeavoring  to  cross  it,  was  unskillful  in 
handling  the  automobile,  if  erroneously  admitted,  is  harmless,  when  it 
appears  from  all  the  evidence  in  the  case  that  this  was  indisputably  the 
fact.  Semhle,  the  testimony  of  the  witness  in  this  case  was  competent  as 
"a  shorthand  statement  of  a  fact." 

8.  Appeal  and  Error— Witnesses— Experts— Courts— -Findings. 

The  findings  of  fact  by  the  trial  judge,  upon  evidence,  as  to  whether  a 
witness  is  an  expert  or  not,  is  not  reviewable  on  appeal. 

0.  Evidence — Witnesses — Experts — Speed  of  Automobiles — Negligence. 

Witnesses  qualified  as  experts  therein  may  testify,  when  relevant  to  the 
inquiry,  as  to  the  distance  within  which  an  auto  truck  of  the  kind  causing 
the  Injury  in  the  action  can  stop  when  going  at  a  given  speed  an  hour. 

Appeal  by  defendants  in  a  criminal  action  from  Darnels,  /.,  at  June 
Term,  1920,  of  Wake. 

The  defendants  were  convicted  of  involuntary  manslaughter  at  June 
Term,  1920,  of  Wake  County  Superior  Court,  Hon.  F.  A.  Daniels,  judge 
j)residing,  and  from  this  judgment,  upon  such  conviction,  appeal  to  this 
C\)urt. 

The  State's  evidence,  fairly  considered,  tended  to  show  the  facts  as 
lierein  narrated.  Rachel  Mann,  a  little  girl  three  years  of  age,  was,  on 
an  afternoon  of  March,  1920,  visiting  at  the  house  of  her  uncle,  M.  L. 
Mann,  who  lived  directly  across  South  Salisbury  Street  from  the  house 
of  J.  H.  Mann.  Between  5  :30  and  6  p.  m.,  Mrs.  M.  L.  Mann  went  with 
the  little  girl  out  in  front  of  her  house  so  that  she  might  go  home.  After 
looking  up  and  down  Salisbury  Street,  and  seeing  no  automobile  or 
vehicle  coming  from  either  direction,  Mrs.  Mann  permitted  the  little 
girl  to  go,  and  she  started  running  across  the  street  directly  toward  her 
father's  house.  The  M.  L.  Mann  house  was  the  fourth  house  from  the 
corner  of  West  (^abarrus  and  Salisbury  streets,  and  the  J.  H.  Mann 
house  w-as  directly  across  Salisbury  Street  from  the  M.  L.  Mann  house. 
The  street  was  paved  with  asphalt,  and  at  that  point  was  about  42  feet 
wide  from  the  curb  of  the  east  sidewalk  to  the  curb  of  the  west  sidewalk. 
Salisbury  Street  runs  north  and  south;  Cabarrus  runs  east  and  west. 
After  the  child  had  started  to  rim  across  the  street,  a  new  Corbitt  truck, 
driven  by  the  defendants,  came  out  of  Cabarrus  Street  and  turned  south 
along  Salisbury  Street.  Xo  signal  was  given  by  blowing  a  horn,  or 
otherwise,  by  the  driver  of  the  truck.  It  came  out  of  Cabarrus  and 
rounded  into  Salisbury  at  a  slow  speed,  and  as  it  straightened  out  to 
run  along  Salisbury  the  speed  increased  to  20  miles  an  hour.  The  truck 
struck  the  child  when  she  was  16  feet  and  4  inches  from  the  west  curb 
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and  25  feet  and  6  inches  from  the  east  curb,  knocked  her  down,  and  the 
right  fore  wheel  of  the  truck  ran  across  her  head,  crushing  it,  and  killing 
her  instantly.  The  point  where  the  child  was  struck  was  165  feet  from 
the  intersection  of  Cabarrus  and  Salisbury  streets.  No  effort  was  made 
by  the  driver  of  the  truck  to  stop  it  or  to  avoid  the  child.  By  turning^ 
its  direction  slightly  to  the  east,  even  when  within  10  feet  of  the  child, 
the  truck  would  have  passed  her  probably  without  doing  her  any  injury. 
After  thus  killing  the  child,  the  truck  ran  13  feet  without  any  effort 
being  made  to  lessen  its  speed,  or  to  stop.  At  that  point  brakes  were 
put  on,  and  the  truck  skidded  3314  feet  to  the  point  where  it  waff 
stopped;  thus  it  ran  46  feet  after  striking  the  child.  One  eye-witness, 
L.  H.  Amis,  swears  that  at  the  time  the  truck  struck  the  child  it  was, 
in  his  opinion,  running  20  miles  an  hour.  And  quite  a  number  of  wit- 
nesses who  were  experienced  in  the  handling  of  automobiles  and  trucks 
swear  that  in  order  for  this  truck  to  have  skidded  33^  feet  after  the 
brakes  were  put  on,  it  must  have  been  running  at  a  rate  of  speed  exceed- 
ing 20  miles  an  hour.  The  defendant  Gray  had  charge  of  the  truck,  but 
had  permitted  Ballentine,  known  to  him  to  be  an  inexperienced  driver, 
to  drive  it  at  that  time,  as  he  (Gray)  was  sitting  by  his  side. 

One  witness,  William  Thames,  testified:  "I  saw  the  truck  come 
around  the  corner.  There  were  two  men  in  front.  They  were  both 
using  their  hands  in  the  operation  of  the  truck." 

Defendants  were  convicted,  and  from  the  judgment  they  appealed. 

AHorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State. 

Armistead  Jones  &  Son  for  defendants. 

Walker,  J.,  after  stating  the  case:  We  need  not  give  all  the  facts 
disclosed  by  the  evidence,  as  those  we  have  stated  are  sufficient  to  present 
the  real  question  of  the  case. 

All  the  witnesses  testify  that  there  was  nothing  to  obstruct  the  view 
of  the  driver  of  the  truck  in  the  direction  in  which  they  were  going. 
All  of  them  testify  that  no  warning  or  signal  of  the  coming  of  the  truck 
was  given.  The  very  fact  that  the  driver  put  on  brakes  after  the  child 
was  run  over  shows  conclusively  that  he  was  not  keeping  an  adequate 
lookout  as  he  ran  along  the  thickly  populated  street.  There  is  obviously 
no  doubt,  and  cannot  be,  that  the  defendants  were  operating  the  motor 
truck  at  an  excessive  speed,  and  were  not  keeping  a  lookout  for  persons 
in  the  street.  If  they  had  been,  the  little  child  could  easily  have  been 
9een  and  saved.. 

It  appears  to  us  that,  if  anything,  the  undisputed  facts  of  the  case 
make  it  even  stronger  against  the  defendants  than  were  those  in  S,  v^ 
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irosh,  177  N.  C,  595,  against  him.  They  were  operating  the  truck  at 
a  speed  in  excess  of  eighteen  miles  an  hour,  contrary  to  the  provisions 
of  the  statute,  Public  Laws  of  1917,  ch.  140,  sec.  17,  and  8.  v.  Mclver, 
175  N.  C,  761.  Though  driving  along  a  thickly  settled  street,  they 
kept  no  proper  look  ahead  at  all  to  avoid  a  collision  with  a  child,  or 
children,  whom  they  knew,  or  should  have  known,  were  constantly  play- 
ing in  or  crossing  the  street,  or  with  grown  persons  who  used  it  for  legiti- 
mate purposes,  and  gave  no  signal  of  their  coming.  This  was  a  clear 
violation  of  the  law,  which  reads  thus :  "Upon  approaching  a  pedestrian 
who  is  upon  the  traveled  part  of  any  highway,  and  not  upon  a  sidewalk, 
.  .  .  every  person  operating  a  motor  vehicle  shall  slow  down  and 
^ve  a  timely  signal  with  its  bell,  horn,  or  other  device  for  signaling.'* 
Sec.  15  of  ch.  140,  supra.  It  is  very  clear  that  the  defendants  in  this 
■case  were  keeping  no  lookout  at  all.  If  they  had  been,  the  child  would 
not  have  been  killed.  As  it  was,  she  had  passed  so  far  to  the  right  that 
the  right  wheel  of  the  truck  was  the  wheel  that  struck  her.  Thus  it 
would  have  required  but  a  slight  variation  of  the  direction  of  the  truck 
to  have  saved  the  child.  Instead  of  changing  this  direction,  as  a  matter 
of  fact,  they  were  bearing  down  upon  the  child,  and  gave  her  no  chance 
to  escape. 

The  principle  is  generally  stated  in  the  textbooks  that  "if  one  person 
causes  the  death  of  another  by  an  act  which  is  in  violation  of  law,  it 
will  be  manslaughter,  although  not  shown  to  be  willful  or  intentionar' 
(McClain  Cr.  L.,  vol.  1,  sec.  347),  or  that  when  life  has  been  taken  in 
the  perpetration  of  any  wrongful  or  unlawful  act,  the  slayer  will  be 
deemed  guilty  of  one  of  the  grades  of  culpable  homicide,  notwithstanding 
the  fact  that  death  was  unintentional  and  collateral  to  the  act  done 
(13  R.  C.  L.,  843) ;  but  on  closer  examination  of  the  authority,  it  will 
he  seen  that  the  responsibility  for  a  death  is  sometimes  made  to  depend 
on  whether  the  unlawful  act  is  malum  in  se  or  Maium  prohibitum,  a 
distinction  noted  and  discussed  in  S,  v.  Horton,  139  N.  C,  588.  It  is, 
however,  practically  agreed,  without  regard  to  this  distinction,  that  if 
the  act  is  a  violation  of  a  statute  intended  and  designed  to  prevent  injury 
to  the  person,  and  is  in  itself  dangerous,  and  death  ensues^  the  person 
violating  the  statute  is  guilty  of  manslaughter  at  least,  and  under  some 
-circumstances  of  murder.  The  principle  is  recognized  in  8.  v.  Horton, 
supra,  and  in  8,  v,  Tumage,  138  N.  C,  569;  8,  v.  Limerick,  146  N".  C, 
650,  and  8.  v,  TroUinger,  162  K  C,  620,  and  has  been  directly  applied 
to  deaths  caused  by  running  automobiles  at  an  unlawful  speed.  In 
2  R.  C.  L.,  1212,  the  author  cites  several  authorities  in  support  of  the 
text  that  one  who  willfully  or  negligently  drives  an  automobile  on  a 
public  street  at  a  prohibited  rate  of  speed,  or  in  a  manner  expressly 
forbidden  by  statute,  and  thereby  causes  the  death  of  another,  may  be 


i 


X.  C]  FALL  TEEM,  1920.  TOl 

State  v,  Gbay. 

guilty  of  homicide ;  and  this  is  true,  although  the  person  who  is  recklessly 
driving  the  machine  uses,  as  soon  as  he  sees  a  pedestrian  in  danger, 
every  effort  to  avoid  injuring  him,  provided  that  the  operator's  prior 
recklessness  was  responsible  for  his  inability  to  control  the  car  and 
prevent  the  accident  which  resulted  in  the  death  of  the  pedestrian. 
There  is  evidence,  in  this  case,  of  negligence  amounting  to  recklessness, 
and  "where  one,  by  his  negligence,  has  cause  or  contributed  to  the  death 
of  another,  he  is  guilty  of  manslaughter."  McClain  Cr.  L.,  vol.  1, 
sec.  349.  The  negligence  must  be  something  more  than  is  required  on 
the  trial  of  an  issue  in  a  civil  action,  but  it  is  sufficient  to  be  submitted 
to  a  jury  in  a  criminal  prosecution  if  it  was  likely  to  produce  death  or 
great  bodily  harm  (S.  v.  TankersJey,  172  N".  C,  955),  and  in  this  case 
the  defendant  could  reasonably  anticipate  meeting  some  one  at  the  cross- 
ing, and  to  approach  it  at  a  rate  of  speed  twice  that  allowed  by  law,, 
without  reducing  the  speed  and  without  signal,  is  evidence  of  reckless- 
ness which  justified  submitting  the  question  of  guilt  to  the  jury.  S,  v., 
Mclier,  175  N.  C,  at  pp.  765,  766. 

It  is  immaterial  that  there  was  negligence  on  the  part  of  the  deceased 
contributory  to  the  result,  the  doctrine  of  contributory  negligence  having 
no  place  in  the  law  of  crimes.  McClain  Cr.  L.,  vol.  1,  sec.  349 ;  2  R.  C. 
L.,  1212;  Schultz  v.  State,  Ann.  Cases.,  1912,  ch.  496,  and  note. 

The  vigilance  and  care  required  of  the  operator  of  an  automobile  vary 
in  respect  to  persons  of  different  ages  and  physical  conditions.  He  must 
increase  his  exertions  in  order  to  avoid  danger  to  children,  whom  he  may 
see,  or  by  the  exercise  of  reasonable  care  should  see,  on  or  near  the  high- 
way. More  than  ordinary  care  is  required  in  such  cases.  Deputy  v,  Kinv- 
mail  80  S.  E.  (W.  Va.),  919;  8  N.  &  C.  Cases,  369.  Moving  quietly,, 
as  an  automobile  does,  without  the  noise  which  accompanies  the  move- 
ments of  a  street  car  or  other  ordinary  heavy  vehicle,  it  is  necessary  that 
caution  should  be  continuously  exercised  to  avoid  collision  with  pedes- 
trians unaware  of  its  approach.  The  speed  should  be  limited,  warnings 
of  approach  given,  and  skill  and  care  in  its  management  so  exercised  as^ 
to  anticipate  such  collisions  as  the  nature  of  the  machine  and  the  locality 
might  suggest  as  liable  to  occur  in  the  absence  of  such  precautions. 
Berry  on  Automobiles,  sec.  124;  Huddy  on  Automobiles  (4  ed.),  sec.  214. 
In  S,  V,  Gash,  supra,  the  court  below  charged  the  jury :  "If  the  defend- 
ant was  operating  the  car  lawfully,  and  at  the  rate  of  speed  permitted 
by  law,  yet  if  by  reason  of  a  failure  to  keep  a  proper  lookout  he  failed 
to  see  the  deceased  in  time  to  avoid  injuring  him,  and  *by  reason  of  hia 
carelessness  and  negligence  in  failing  to  keep  this  lookout'  he  caused  the 
death  of  the  child,  he  was  guilty."  The  Court  held  that  in  this  charge 
there  was  no  error.     Very  clearly,  then,  the  court  below  was  right  in 
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overruling  the  defendants'  motion  for  judgment  as  of  nonsuit.  Excep- 
tions 1  to  3  are  so  clearly  without  foundation  that  we  pass  them  over 
without  further  comment. 

The  witness,  L.  H.  Amis,  was  testifying,  and  in  the  course  of  his  testi- 
mony said:  "The  car  seemed  to  be  handled  by  persons  that  did  not 
know  anything  about  it."  Defendants  moved  that  this  be  stricken  out, 
And  the  motion  was  denied.  If  this  was  not  "a  shorthand  statement  of 
the  fact,"  and  admissible  for  that  reason,  S.  v.  Leak,  156  N".  C,  643; 
S,  V,  Johnson,  176  N.  C,  722;  S,  v.  Spencer,  176  N.  C,  709,  the  car  was 
so  plainly  mishandled  that  no  harm  was  done  by  what  the  witness  said. 
The  defendants  got  the  full  benefit  of  the  evidence,  the  subject  of  excep- 
tion 5,  both  from  the  statement  of  this  witness  and  other  witnesses. 

Exceptions  6,  7,  8,  9,  and  13  are  all  directed  to  the  admission  of  so- 
called  expert  evidence. 

Whether  a  particular  witness  is  an  expert  or  not  is  a  question  of  fact 
to  be  determined  by  the  court  below  preliminary  to  the  admission  of  the 
testimony.  That  once  determined,  as  it  necessarily  is  determined,  if 
the  testimony  is  admitted,  the  appellate  Court  accepts  the  findings  of  the 
•court  below  (Caton  v.  Toler,  160  N.  C,  104),  if  there  is  any  evidence 
to  sustain  them.  S,  v.  Wilcox,  132  N.  C,  1120;  Summerlin  v.  R.  R.,  133 
N.  C,  550.  Admitting,  then,  that  each  of  the  particular  witnesses  was 
an  expert  in  regard  to  the  matter  about  which  he  was  examined,  testi- 
mony as  to  the  distance  within  which  such  a  truck,  as  Corbitt's  truck, 
could  be  stopped  when  going  at  a  rate  of  speed  20  to  25  miles  an  hour 
was  plainly  admissible.  Cox  v.  R.  R.,  126  N.  C,  103;  Draper  v.  R.  R., 
161  X.  C,  307. 

Exceptions  15  to  19,  inclusive,  were  directed  to  the  judge's  failure  to 
give  certain  special  instructions  requested  by  defendants.  All  of  these 
have  inherently  the  same  vice,  i.  e,,  that  the  carelessness  and  recklessness 
of  the  defendants  must  have  been  so  great  as  to  constitute  an  actual 
felonious  intent. 

"If  one  person  causes  the  death  of  another  by  an  act  which  is  a  viola- 
tion of  the  law,  it  will  be  manslaughter,  although  not  shown  to  be  willful 
or  intentional."     S.  v.  Mclver,  supra, 

"The  negligence  which  will  render  unintentional  homicide  criminal 
is  such  carelessness  or  recklessness  as  is  incompatible  with  a  proper 
regard  for  human  life.  An  act  of  omission  as  well  as  commission  may 
be  so  criminal  as  to  render  death  resulting  therefrom  manslaughter. 
But  the  omission  must  be  one  likely  to  cause  death."  S,  v,  TanJcersley, 
172  K  C,  959. 

The  remaining  exceptions,  other  than  those  not  formal,  were  directed 
to  alleged  errors  in  the  judge's  charge.  The  judge,  however,  it  seems 
to  us,  followed  the  law  as  laid  down  by  this  Court  in  S,  v,  Mclver,  supra ; 
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S.  r.  Tanhersley,  and  S.  i\  Gash,  supra.  He  was  very  careful  to  dis- 
tinguish between  negligence  occasioning  damage  out  of  which  arises 
a  civil  action  and  that  reckless  disregard  of  human  life  which  constitutes 
a  crime,  and  if  there  was  any  error  in  his  charge  upon  an  involuntary 
killing  while  doing  an  unlawful  act,  that  errpr  was  in  favor  of  the 
defendants. 

While  we  hold  the  defendants  to  be  guilty,  as  charged  in  the  bill  of 
indictment,  upon  what  must  be  conceded  as  the  facts  of  the  case,  we  are 
fet  moved  to  caution  those  whose  children  venture  upon  the  streets  and 
public  highways,  where  so  many  motor  cars  pass  and  repass  at  short 
intervals,  to  bestow  more  care  and  vigilance  in  guarding  them  against 
danger.  The  chauffeur  of  an  automobile  may  be  ever  so  careful — and 
every  one  of  humane  feelings  would  deplore  an  injury  to  a  little  child — 
and  yet  with  all  his  care,  children  are  apt  to  get  in  the  way  of  a  car 
without  the  slightest  warning  to  him  of  their  movements,  so  suddenly, 
in  their  childish  play,  do  they  dart  out  in  the  roadway,  not  conscious 
of  any  peril  in  doing  so.  Drivers  of  vehicles  should  take  account  of 
this  characteristic  of  theirs,  and  exercise  greater  precaution  against  acci- 
dent because  of  it.  This  record  does  not  present  such  a  case,  for,  after 
the  chauffeur  either  saw  or  could  have  seen  the  child,  having  a  fair  and 
unbroken  view,  he  had  ample  time  to  turn  the  car  or  to  stop  it,  if  neces- 
sary, and  avoid  the  catastrophe.  The  indiscretion  of  the  little  one  was  no 
excuse  for  the  driver's  reckless  conduct,  for  that  correctly  describes  it. 
The  law  imputes  no  wrong  to  a  child  of  such  tender  years,  who  was  less 
than  three  years  old,  but  requires  far  more  care  and  watchfulness  of 
the  driver  under  the  circumstances.  We  can  safely  aver  that  no  case  has 
come  before  this  Court  where  there  was  such  utter  disregard  of  the  plain 
duty  which  the  law  imposes  upon  a  chauffeur.  He  and  his  companion 
have  taken  the  innocent  life  of  a  little  child,  under  most  distressing 
circumstances,  a  homicide  not  less  than  manslaughter,  and  palpably  of 
that  degree,  at  least,  and  they  must  suffer  the  penalty  of  their  wrong- 
doing. The  law  looks  at  their  act  alone,  as  they  are  prosecuted  for  a 
public  and  criminal  offense,  and  the  act  of  the  little  girl,  even  if  indis- 
creet for  one  so  young,  cannot  avail  them.  The  law  should  be  enforced 
with  more  vigor,  locally  and  generally,  against  those  who  drive  so  reck- 
lessly and  with  such  great  indifference  to  the  rights  of  others.  The  de- 
fendants were  fortunate  when  they  were  convicted  of  the  lower  degree 
of  homicide,  and  received  so  light  a  sentence. 

The  charge  of  the  judge  was  free  from  error,  and  was  more,  for  it 
was  very  liberal  to  the  defendants,  giving  them  the  benefit  of  the  law, 
in  one  or  two  respects,  beyond  what  they  were  entitled  to  have. 

The  contention  of  defendants  that  there  is  no  evidence  that  their 
conduct  was  in  violation  of  the  speed  law  or  statute  designed  to  prevent 
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injury  to  pedestrians,  or  others,  nor  is  there  any  evidence  that  it  was 
itself  dangerous,  cannot  be  sustained.  There  is  overwhelming  testimony 
to  the  contrary. 

Defendants  contend  that  the  conduct  of  the  child,  while  not  of  itself 
a  defense,  is  material  to  be  considered  as  bearing  upon  defendants'  n^li- 
gence,  for  which  they  cite  S,  v.  Oakley,  176  X.  C,  755,  which  holds  that 
"contributory  negligence  is  not  a  defense  to  a  charge  of  involuntary 
manslaughter,  and  may  only  be  considered  in  its  relevancy  to  the  ques- 
tion of  the  defendant's  negligence,  which  must  be  in  a  greater  d^re^ 
than  that  required  to  sustain  a  civil  action  for  damages,"  citing  S.  v. 
Tankershy,  172  X.  C,  959,  but  in  Oakley's  case  the  defendant  had 
acted  in  a  proper  manner,  was  guilty  of  no  recklessness,  but  was  traveling 
at  a  lawful  rate  of  speed  and  obeying  the  law,  and  the  fatal  accident 
occurred  because  the  lad,  who  was  killed,  had  stepped  suddenly  from  a 
car  in  front  of  a  house,  where  it  had  stopped  after  being  driven  in  front 
of  defendant's  car  for  some  distance,  and  the  latter  was  unable,  even 
by  the  exercise  of  the  highest  degree  of  care,  under  the  circumstances, 
to  save  him.  Besides,  it  appeared  that  defendant  had  exercised  an 
unusual  degree  of  care,  in  approaching  the  other  car.  These  cases  are 
widely  different  in  their  facts,  and  Oakley's  case  lacks  a  great  deal  of 
supporting  defendants'  position  here.  The  same  may  be  said  of  Tank- 
ersleys  case,  supra,  and  all  this  is  true,  even  if  we  follow  strictly  what 
was  so  well  said  by  Justice  Ashe  in  S,  v,  Massey,  86  N.  C,  658,  660,  that 
it  is  neither  charity  nor  in  accordance  with  common  sense,  nor  is  it  law, 
to  infer  the  worst  intent  which  the  facts  will  admit  of  or  justify.  In 
the  last  named  case  the  Court  ruled  that  where  the  acts  of  a  person  may 
reasonably  be  attributed  to  two  or  more  motives,  the  one  criminal  and 
the  other  not,  the  humanity  of  our  law  vnW  ascribe  it  to  that  which  is 
not  criminal.  The  guilt  of  a  person  is  not  to  be  inferred  because  the 
facts  are  consistent  with  his  guilt,  but  they  must  be  inconsistent  with 
his  innocence. 

But  this  principle  does  not  apply  where  there  is  a  clear  violation  of 
the  law,  upon  self-evident  facts,  which  leads  necessarily  to  the  result, 
and  is  the  efficient  cause  thereof,  as  the  law  does  infer  the  intent  to  do 
that  which  is  the  almost  inevitable  consequence  of  the  defendants'  acts. 
By  over  driving,  and  thus  increasing  their  speed  to  twenty  miles  or 
more  at  the  time  of  the  impact,  they  disabled  themselves  to  stop  the  car, 
or  even  to  divert  its  course,  at  the  very  time  when  it  was  necessary  to  do 
so,  in  order  to  save  the  little  child  from  injury./^  The  other  exceptions 
are  more  a  quarrel  with  X\iv  jury  for  its  verdict  than  a  protest  agabst 
the  rulings  of  the  court. 

We  have  carefully  examined  the  case,  and  the  exceptions  taken  by 
defendants,  and  find  no  error  in  the  case  or  record. 

Xo  error. 
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STATE  V.  CHAMBERS. 
(Filed  10  November,  1920.) 

1.  Subornation  of  Perjury — ^Perjury — ^Evidence. 

Upon  a  trial  for  subornation  of  perjury  of  a  witness  who  had  testified 
falsely  in  behalf  of  the  defendant's  son  in  a  criminal  action,  it  is  compe- 
tent for  the  State  to  show  the  commission  of  the  act  of  perjury  on  the 
trial  of  the  criminal  action  against  the  defendant's  son  and  the  defendant's 
threats  and  coercion  resulting  in  the  perjury  of  the  witness,  and  such  facts 
and  circumstances  in  evidence  on  the  son's  trial  that  will  tend  to  show 
defendant's  motive  therein  and  to  corroborate  the  State's  witness  in  the 
present  trial  for  subornation  of  perjury. 

2,  Ehridence— Exclusion— Appeal  and  Error-— Questions  and  Answers. 

The  exclusion  of  the  answer  to  a  question  which  the  witness  afterwards 
substantially  answered  and  when,  at  the  time,  it  did  not  appear  what  the 
answer  would  have  been,  if  erroneous,  is  harmless  error. 

8.  Instructions — ^Appeal  and  Error. 

Where  the  charge  of  the  court,  in  a  criminal  action  for  subornation  of 
perjury,  construed  as  a  whole,  correctly  states  the  law  in  relation  to  the 
evidence,  a  "slip  of  the  tongue"  at  a  certain  part  will  not  be  held  as 
reversible  error ;  nor  will  any  detached  expression  of  the  court  be  so  held, 
when  the  charge  is  correct !  in  its  entirety,  and  so  construed,  the  presump- 
tion being  that  the  jury  did  not  overlook  any  part  of  it. 

4.  Criminal  Law — ^Misnomer— Idem  Sonams. 

A  mistake  in  the  spelling  of  the  defendant's  name,  in  an  indictment  for 
subornation  of  perjury  where  it  is  as  slight  as  in  this  case,  comes  within 
the  maxim  idem  sonanSj  and  is  not  reversible  error  on  appeal. 

5.  Arrest  of  Judgment— Judgments— IndictmentH-Orimlnal  Iiaw. 

The  defect  in  an  indictment  must  appear  upon  the  face  of  the  bill,  and 
the  objection  that  the  proof  did  not  conform  thereto  is  not  a  ground  for 
arresting  the  Judgment. 

6.  Subornation  of  Perjury — ^Perjury — ^Trials — Statutes. 

While  subornation  of  perjury  is  accessional  in  its  nature  it  has  been 
made  an  offense  separate  and  distinct  from  perjury,  triable  independently 
(Rev.,  3615)  and  punishable  as  if  the  person  committing  the  offense  had 
himself  committed  the  perjury.     (Rev.,  3616.) 

7.  Subornation  of  Perjury — ^Definition — Perjury. 

Subornation  of  perjury  is  where  the  accused  has  instigated  or  procured  a 
person  to  testify  knowingly,  willfully,  falsely  and  corruptly,  under  oath 
administered  by  one  lawfully  qualified  for  the  purpose,  with  the  fore- 
knowledge, or  belief,  that  the  testimony  would  be  thus  falsely  given. 

8.  Subornation    of    Perjury — ^Perjury — ^Admissions — ^Burden    of    Proof — 

Instructions— Pleas- — Confession  and  Avoidance. 

Upon  the  trial  of  an  action  for  subornation  of  a  witness  on  a  general 
denial  of  guilt  by  the  accused,  an  admission  by  him  that  the  witness  had 
been  convicted  of  perjury  by  a  court  of  competent  jurisdiction,  is  not  an 
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admission  by  the  accused  that  he  had  corruptly  subserved  him,  and  a 
charge  by  the  court  to  the  Jury  that  the  admission  was  in  the  nature  of  a 
plea  of  confession  and  avoidance  places  upon  the  accused  the  burden  of 
showing  he  was  not  guilty  of  corruptly  procuring  the  testimony,  when  the 
burden  remains  with  the  State  throughout  to  show  It  beyond  a  reasonable 
doubt,  and  the  instruction  is  reversible  error. 

Appeal  by  defendant  from  Ray,  J.,  at  May  Term,  1920,  of  Rock- 
ingham. 

The  defendant  was  indicted  and  tried  for  subornation  of  perjury 
at  the  May  Term,  1920,  of  Rockingham  Superior  Court. 

The  State's  evidence  tended  to  show  that  at  the  August  Term,  1919, 
four  young  men,  Will  Tolbert,  Henry  Chambers  (son  of  defendant), 
Will  Glowers,  and  a  man  by  the  name  of  Fox  were  indicted  for  breaking, 
entering,  and  stealing  from  the  store  of  Edmonds  at  Leaksrille,  N.  C, 
and  the  case  stood  for  trial  at  that  term.  Of  these  defendants  Tolbert 
and  Henry  Chambers  were  present,  Fox  and  Glowers  had  mn  away. 
On  the  Sunday  afternoon  before  this  court  convened  on  Monday  morning 
the  defendant  James  Chambers,  father  of  Henry  Chambers,  went  to  the 
house  of  Mrs.  Tolbert,  the  mother  of  Will  Tolbert,  codefendant  with 
Henry  Chambers,  and,  according  to  the  testimony  of  Mrs,  Tolbert,  Will 
Tolbert,  Tom  Lemons,  and  the  defendant  James  Chambers,  took  Mrs. 
Tolbert  and  Will  into  a  room  and  said  to  Will,  "Bill,  remember  what  I 
told  you.  There  are  not  but  two  who  know  anything  about  this,  for  the 
others  are  gone,  and  if  you  tell  a  word  or  leak  a  drop  I'll  shoot  your 
brains  out."  When  the  case  was  called  the  following  Tuesday  morning, 
the  court  permitted  the  solicitor  to  try  separately  Will  Tolbert  and 
Henry  Chambers,  the  only  two  of  the  young  men  caught  at  that  time. 
Will  Tolbert  was  first  tried,  and  both  he  and  his  mother  testified  that 
neither  he  nor  Henry  Chambers  had  anything  to  do  with  the  breaking 
into  Edmund's  store.  Will  Tolbert,  however,  was  convicted  and  sen- 
tenced to  18  months  on  the  roads.  In  the  course  of  the  trial  it  devdoped 
that  Glowers  was  in  Greensboro.  The  solicitor  sent  an  officer  imme- 
diately after  him,  postponing  the  trial  of  Henry  Chambers  until  Glowers 
could  be  produced  as  a  witness.  The  officer  returned  with  Glowers,  and 
thereupon  both  he  and  Henry  Chambers  pleaded  guilty  to  the  charge. 
Immediately  after  Will  Tolbert  was  convicted  and  sentenced,  his  mother 
became  conscience-stricken,  and  told  one  of  the  officers  that  she  had 
sworn  falsely  when  testifying  in  behalf  of  her  son.  She  went  back  upon 
the  stand  in  ^he  afternoon  and  told  the  judge  of  it,  and  that  the  reason 
for  her  doing  so  was  because  the  defendant  James  Chambers  had  made 
the  threats  on  the  Sunday  afternoon  before,  detailing  that  incident  in 
the  same  way  then  as  idie  did  on  the  trial  of  this  eaae. 


K  C]  FALL  TERM,  1920.  707 

Stats  v.  Chambebs. 

The  defendant  admitted  that  he  was  at  Mrs.  Tolbert's  house,  but 
denied  that  he  had  made  any  threats,  particularly  those  set  out  in  the 
State's  evidence,  and  stated  that  he  had  gone  to  her  house  simply  to 
prepare  for  the  trial  of  his  own  son. 

There  are  37  exceptions  in  the  record,  26  of  them  to  the  admission 
or  exclusion  of  testimony. 

The  defendant  was  convicted,  and  from  the  judgment  of  the  court 
upon  the  verdict  he  appealed. 

Attomey-Oeneral  Manning  and  Assistant  Attorney -General  Nash  for 
the  State. 
J.  M,  Sharpe  and  J,  B.  Joyce  for  defendant. 

Walkeb,  J.,  after  stating  the  case :  The  first  six  exceptions  relate  to 
the  examination  of  witnesses  by  the  State  as  to  what  occurred  at  the  trial 
of  Will  Tolbert,  in  which  the  perjury  was  alleged  to  have  been  com- 
mitted. This  testimony  was  competent  for  several  purposes,  and,  among 
them,  to  show  the  commission  of  the  perjury  and  the  threats  and  coercion 
of  the  defendant  to  bring  it  about,  and  also  to  corroborate  the  State's 
witnesses  who  testified  at  the  trial  of  this  case.  There  are  other  reasons 
which  sustain  the  rulings  of  the  court  not  necessary  to  be  set  out  in  much 
detail,  as  they  are  very  apparent,  upon  an  inspection  of  this  record. 
"We  may  state  this  much,  as  applicable  to  these  exceptions  and  to  several 
others,  that  the  testimony  to  which  many  of  the  exceptions  were  taken 
was  competent  and  relevant  as  tending  to  show  a  motive  on  the  part  of 
defendant,  and  to  present  clearly  the  setting  of  the  facts  and  circum- 
stances, under  which  the  defendant  conceived  and  executed  his  nefarious 
scheme  to  subdue  witnesses  by  his  intimidation  of  them  in  order  to  pro- 
tect and  save  his  son,  and  thereby  to  obstruct  the  fair  administration  of 
justice  in  the  courts,  and  especially  was  it  relevant  as  corroborating 
Mrs.  Tolbert.  The  evidence  tended  to  show  that  Henry  Glowers  was 
protesting  his  innocence,  so  long  as  only  he  and  Will  Tolbert  were  pres- 
ent ;  that  a  separate  trial  being  ordered,  and  Will  Tolbert — Shaving  taken 
the  stand  and  denied  that  he  and  Henry  Chambers  had  anything  to  do 
with  the  entry  into  Edmund's  store — ^Henry  Chambers  still  protested  his 
innocence  until  Clowers  was  brought  from  Greensboro,  when,  seeing  that 
all  of  his  eflForts  were  futile,  he  plead  guilty.  Another  reason  why  this 
testimony  was  admissible  is  that  the  perjury  of  Will  Tolbert  must  be 
proven,  and  all  the  evidence  excepted  to  tended  to  show,  in  connection 
with  his  own  testimony  and  that  of  his  mother,  that  perjury  had  been 
committed. 

These  reasons  also  apply  to  exceptions  seven  to  twenty-four,  both 
inclusive.    As  to  exception  eight,  which  was  to  the  exclusion  of  the  ques- 
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tion  of  defendant  to  Pat  Adkins,  a  deputy  sheriflF,  it  appears  that  the 
question  was  afterwards  substantially  answered,  and  fully  enough  to 
render  harmless  any  error,  if  one  was  committed.  Monds  v.  Town  of 
Dunn,  163  K  C,  108;  Berbarry  v.  Tombacker,  162  K  C,  497.  Besides, 
it  did  not  appear,  at  the  time,  what  his  answer  would  have  been  to  the 
question.  Smith  v.  Comrs.,  176  N.  C,  466.  Another  reason  why  the 
ruling  was  correct  is  that  the  proposed  testimony  was  hearsay,  as  it 
called  for  the  unsworn  declarations  of  Will  Tolbert,  and  this  also  appUes 
to  exception  twenty-five. 

The  next  exception  was  directed  to  what  manifestly  was  a  mere  "slip 
of  the  tongue"  by  the  judge,  which  was  harmless,  as  it  appeared  beyond 
question  what  was  the  charge  in  the  indictment  and  the  whole  case  was, 
in  that  respect,  tried  upon  the  correct  theory.  That  portion  of  the 
charge  to  which  exception  twenty-seven  was  addressed  was  an  attempt 
by  the  judge  to  explain  the  nature  of  the  offense  and  to  state  its  several 
elements,  and  in  no  sense  was  it  an  expression  of  opinion  upon  the 
facts.  The  passage  in  the  charge  which  follows  shows  conclusively  that 
no  expression  of  opinion  as  to  the  facts  was  intended,  nor  was  any  such 
opinion  given  or  intimated.  The  defendant's  contention  was  that,  even 
if  the  testimony  of  the  witnesses  in  the  other  case  was  false  and  perjured, 
he  was  in  no  way  responsible  for  it,  as  he  did  not  instigate  it.  The 
judge  fairly  stated  this  to  the  jury,  and  left  it  to  them  to  pass  upon, 
without  any  suggestion  as  to  what  should  be  their  conclusion. 

There  are  objections  to  the  manner  in  which  contentions  of  the  par- 
ties were  stated  by  the  judge  to  the  jury,  but  they  come  too  late,  as  we 
have  often  held  in  similar  cases,  the  following  being  some  of  the  most 
recent  ones.  S,  v,  Spencer,  176  W.  C,  709;  Bradley  v.  Mfg.  Co.,  177 
K  C,  153;  Sears  v.  R.  R.,  178  K  C,  285,  and  Hall  v.  GiesseU,  179 
K  C,  657. 

The  rule  as  to  the  duty  of  the  jury  to  find  the  facts  essential  to 
constitute  guilt  beyond  a  reasonable  doubt,  was  sufficiently  explained  to 
the  jury.  It  will  not  do  to  base  an  exception  upon  a  single  expression 
of  the  judge  in  his  charge,  omitting  what  naturally  goes  along  with  it, 
and  stated  in  other  parts  thereof,  but  the  charge  should  be  taken  and 
construed  as  a  whole,  in  the  same  connected  way  as  intended  and  given 
by  the  judge,  and  upon  the  presumption  that  the  jury  did  not  overlook 
any  part  of  it.  S.  v.  Exum,  138  IN".  C,  599;  Komegay  v.  R.  R.,  154 
K  C,  389 ;  S.  V.  Lewu,  ibid.,  632. 

The  motion  in  arrest  of  judgment  was  properly  disallowed.  As  to  the 
alleged  misnomer  in  the  spelling  of  Tolbert's  name,  the  two  names  are  so 
nearly  alike  as  to  bring  them  within  the  operation  of  the  maxim  idem, 
sonans.     S.  v.  Patterson,  24  IST.  C,  360;  S.  v.  Collins,  115  N.  C,  718;  5. 


L 


K  C]  FALL  TERM,  1920.  709 

State  v.  Chambebs. 

V.  Drakeford,  162  N".  C,  667.  The  time  when  the  oflFense  was  com- 
mitted is  suflSciently  stated  in  the  indictment. 

Our  statute  has  abolished  many  matters  of  form  that  do  not  affect 
the  substantial  merits  of  the  case.  Consol.  Statutes  of  1920,  sec.  4616. 
That  the  proof  did  not  conform  to  the  allegations  of  the  bill  is  not 
ground  for  arresting  the  judgment.  The  defect  must  appear  upon  the 
face  of  the  bill.  S,  v.  Hawkins,  155  N.  C,  466.  The  last  ground  is  not 
true  in  fact,  as  will  appear  from  the  indictment,  the  word  "willfully*' 
being  used  therein. 

Subornation  of  perjury  consists  in  procuring,  or  instigating,  another 
to  commit  the  crime  of  perjury,  and  is  a  misdemeanor  at  common  law. 
While  accessorial  in  its  nature,  it  has  been  made  an  offense  separate  and 
distinct  from  perjury,  and,  therefore,  the  suborner  of  perjury,  it  has 
been  said,  may  be  tried  before  the  conviction  of  the  perjurer.  30  Cyc, 
1423.  The  elements  of  the  offense  are  there  fully  set  forth,  and  they 
were  established  in  this  case.  30  Cyc,  1423  (b).  A  person  is  guilty  of 
subornation  of  perjury  if  he  procures  another,  by  threats,  to  knowingly 
commit  the  offense.  8,  v.  Geer,  48  Kansas,  752.  Our  statute  provides 
that  "if  a  person  shall,  hy  any  means,  procure  another  person  to  commit 
such  willful  and  corrupt  perjury,  as  is  mentioned  in  the  preceding  sec- 
tion" (3615),  he  shall  be  punished  as  if  he  had  himself  committed  the 
perjury.  (Revisal,  sec.  3616.)  This  is  like  the  Kansas  statute,  under 
which  Gear's  case  was  decided. 

At  common  law  perjury  is  committed  when  a  lawful  oath  is  adminis- 
tered in  some  judicial  proceeding  or  due  course  of  justice  to  a  person 
who  swears  willfully,  absolutely,  and  falsely,  and  corruptly  in  a  matter 
material  to  the  issue  or  point  in  question.  Where  the  crime  is  com- 
mitted at  the  instigation  or  procurement  of  another,  it  is  termed  subor- 
nation of  perjury,  though  some  authorities  hold  that  it  is  in  fact  mere 
perjury,  but  this  on  the  theory  that  it  is  a  misdemeanor,  and  aiders  and 
abettors  are  principals  and  not  accessories.  In  order  to  convict  of  this 
crime  the  jury  should  be  satisfied  from  the  evidence:  (1)  that  the  testi- 
mony of  the  witness  claimed  to  have  been  suborned  was  false;  (2)  that  it 
was  given  by  him  wiUfuUy  and  corruptly,  knowing  it  to  be  false;  (3) 
that  the  defendant  knew  or  believed  that  such  testimony  would  be  false; 

(4)  and  that  the  defendant  also  knew,  or  believed,  that  the  witness 
claimed  to  have  been  suborned  would  willfully  and  corruptly  so  testify; 

(5)  that  the  defendant  induced  or  procured  the  said  witness  to  give  such 
false  testimony.  S,  v.  Fahey,  19  Delaware  Reports  (3  PennewilPs), 
594.  There  was  ample  evidence  to  prove  all  the  elements  above  enu- 
merated. 

So  far  there  was  no  error,  but  we  are  of  the  opinion  that  his  Honor 
erred  in  his  charge  to  the  jury,  which  is  as  follows :    "The  court  charges 
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you  that  all  the  requirements,  all  the  essentials  necessary  to  support  the 
charge  of  subornation  of  perjury  have  been  met  by  the  State,  in  this 
case,  it  not  being  contended  by  the  defendant  that  the  other  court  had  no 
jurisdiction  to  investigate  the  matter,  the  defense  being,  as  the  court 
sees  it,  not  the  truth  of  the  State's  contentions  that  there  was  testimony 
given  which  was  false,  but  that  the  defendant  himself  did  not  procure  it 
to  be  given ;  that  in  a  measure  the  defendant  does  what  is  known  to  the 
law  as  entering  a  confession  and  pleading  the  avoidance.     He  admits 
that  the  other  court  had  the  jurisdiction  and  the  essentials  necessary 
under  the  definition  of  perjury,  whether  or  not  the  evidence  be  true  or 
false.     He  does  not  undertake  to  justify  upon  that  ground,  but  denies 
and  contends  that  he  did  not  procure  the  perjury  to  be  committed,  and 
if  he  has  satisfied  you  that  that  is  the  truth  of  the  matter,  then  he  would 
not  be  culpable  of  any  crime."     This  was  calculated  to  mislead  the 
jury  in  two  respects..    First,  to  say  that  defendant  had  confessed,  and 
then  pleaded  in  avoidance,  was  an  intimation  that  he  had  admitted  that 
the  offense  of  perjury  had  been  committed  by  Tolbert,  and  sought  to 
avoid  the  effect  of  such  admission  by  taking  the  laboring  oar  and  satisfy- 
ing the  jury  that  he  had  not  suborned  the  witness  to  commit  the  crime  of 
perjury.     The  burden  was  not  on  the  defendant  to  prove  his  innocence, 
but  upon  the  plaintiff,  throughout  the  case,  to  prove  his  guilt,  nor  was 
there  a  confession  and  avoidance,  or  anything  like  such  a  plea  in  a  civil 
action,  which  consists  in  admitting  the  cause  of  action,  and  pleading  new 
matter  to  neutralize  or  avoid  its  effect.     We  do  not  see  that  he  confessed 
anything,  but,  however  this  may  have  been,  he  did  not  try  to  avoid  it, 
but  simply  denied  the  allegations  of  the  State  that  he  had  procured 
Tolbert  to  commit  the  perjury.     This  was  not  an  avoidance  of  matter 
confessed,  which  would  place  the  burden  on  defendant,  but  only  a  plea 
of  not  guilty,  which  imposed  the  whole  burden  upon  the  State  to  make 
out  its  case  beyond  a  reasonable  doubt,  the  presumption  of  innocence 
being  with  the  defendant.     This  instruction  of  his  Honor  was  harmful 
error.     The  plea  of  not  guilty  was  a  general  denial  of  guilt,  and  of  all 
evidence  tending  to  show  it.     The  burden,  therefore,  was  upon  the  State 
to  show  guilt,  and  not  upon  the  defendant  to  show  innocence,  which,  of 
course,  required  the  State  to  prove  not  only  the  perjury,  but  the  subor- 
nation. 

The  testimony  of  Pat  Adkins  as  to  what  Henry  Chambers  did,  after 
he  pleaded  guilty,  was  nothing  but  hearsay,  irrelevant,  and  incompetent, 
and  it  was  also  prejudicial.  This  is  too  plain  to  require  the  citation  of 
any  authority.  To  cure  the  errors  indicated,  a  new  trial  is  necessary, 
and  is  accordingly  ordered  for  the  purpose  of  correcting  them. 

New  trial. 
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STATE  V.  JESSIE  C.  BARBER. 
(Filed  17  November,  1920.) 

1.  Taxation — ^Automobiles — ^License— Principal  and  Agent — Statutes. 

Chapter  90,  sec.  72,  Public  Laws  of  1919,  requiring  a  license  tax  of  five 
hundred  dollars  from  manufacturers,  or  from  corporations  or  persons 
offering  for  sale,  etc.,  auto-vehicles  in  this  State,  authorizing  such  as  have 
paid  the  tax  to  employ  an  unlimited  number  of  agents  to  sell  the  machine 
designated  in  the  license,  upon  a  duplicate  license  issued  with  the  agent's 
name  therein  on  the  payment  of  a  fee  of  five  dollars  for  each  agent,  was 
not  intended  to,  and  does  not  include  a  dealer  in  second-hand  automobiles, 
but  only  contemplates  the  payment  of  the  tax  and  the  taking  out  of  a 
license  by  the  manufacturer,  or  in  default  thereof,  by  the  dealer  in  new 
automobiles,  with  the  right  of  the  latter,  in  so  doing,  to  appoint  agents  in 
the  same  manner  and  to  the  same  extent  as  the  manufacturer  was  author- 
ized upon  the  payment  of  the  five  hundred  dollar  tax  as  provided  by  the 
statute. 

2.  Statutes — ^Doubtful   Meaning — Courts—  Validity —  Licenses —  Automo- 

biles—Taxation. 

It  is  a  rule  of  statutory  construction  that  the  courts  are  inclined  against 
an  interpretation  that  will  render  a  law  of  doubtful  validity,  and  quaere, 
as  to  the  validity  of  a  statute  giving  to  a  manufacturer,  or  others,  the 
exclusive  privilege  of  selling  any  special  make  of  automobiles  after  the 
same  has  been  acquired  and  used  by  independent  purchasers. 

8.  Same— Amendments— -Criminal  Law. 

Construing  ch.  90,  sec.  72,  Public  Laws  of  1919,  with  the  act  subsequently 
passed  at  the  Special  Session  of  the  same  year,  adding  a  provision  for 
licensing  second-hand  dealers  in  automobiles  when  the  manufacturer's  tax 
of  five  hundred  dollars  has  been  paid  and  fixing  the  fee  at  fifty  dollars, 
evidences  the  intent  of  the  former  law  that  taxing  second-hand  automobiles 
was  not  included  in  its  provisions,  though  not  applicable  to  the  indictment 
in  the  present  case,  the  alleged  offense  of  selling  a  second-hand  automobile 
without  the  license  having  been  committed  before  the  passage  of  the 
amendment. 

4 .  Statute»— Amendments— Taxation— License— Automobiles. 

Section  85,  ch.  90,  Public  Laws  of  1919,  making  It  a  misdemeanor  for  any 
one  engaging  in  any  business  or  practicing  any  profession  for  which  a 
license  Is  required  by  the  Act,  by  Its  express  terms  and  accepted  Interpre- 
tation applies  only  where  a  license  Is  provided  for  In  other  portions  of  the 
law,  and  not  to  the  sale  of  second-hand  automobiles,  not  included  within 
the  Intent  and  meaning  of  sec.  72  of  the  same  chapter. 

5.  Verdicts— Special  Verdicts — Findings-— Inferences— Criminal  Law — 

Judgments. 

A  special  verdict  on  thei  trial  of  an  action  charging  the  defendant  with 
violating  the  provisions  of  ch.  90,  sec.  72,  by  engaging  In  the  business  of 
selling  automobiles  without  a  license,  is  defective  when  it  does  not  find 
that  the  deftodant  was  engaged  'In  the  business  of  selling  the  same  in  the 
State,"  and  a  conviction  cannot  be  sustained  thereon,  under  the  principle 
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that  such  verdict  must  find  sufficient  facts  to  permit  of  the  conclusion  of 
law  upon  which  the  Judgment  rests,  and  that  the  trial  Judge  is  not  per- 
mitted to  find  any  fact,  or  inference  of  fact,  necessary  to  the  determination 
of  the  issue  of  guilt  or  innocence.  8.  v.  Allen^  166  N.  C,  267,  cited  and 
applied.' 

Walker,  J.,  dissenting  in  part 

Criminal  action,  tried  on  appeal  from  recorder's  court,  before 
Ray,  J,,  at  June  Term,  1920,  of  Rockingham. 

Before  recorder,  the  jury  rendered  a  special  verdict,  as  follows: 

"In  this  case  the  jury  finds  the  following  facts :  The  defendant  made 
application  to  the  State  Treasurer  of  North  Carolina  for  license  to  sell 
second-hand  Ford  automobiles,  the  Ford  Automobile  Company,  the 
manufacturers  of  said  Ford  cars  having  already  paid  the  license  of  $500 
to  do  business  in  the  State  of  North  Carolina,  as  required  by  section  73, 
chapter  90  of  the  Public  Laws  of  1919,  and  tendered  the  license  tax 
required  by  law.  The  State  Treasurer  refused  to  issue  the  license  so 
applied  for  solely  on  the  grounds  that  the  Ford  Motor  Company  of 
Detroit,  Michigan,  the  manufacturers  of  said  cars,  had  instructed  him 
not  to  issue  said  license. 

That  the  defendant,  Jessie  C.  Barber,  subsequent  to  said  application 
for  license,  sold  a  second-hand  Ford  car,  which  he  purchased  for  sale  to 
Lester  Somers,  and  received  the  money  therefor.  The  defendant  had  no 
license  to  sell  Ford  cars  at  the  time  of  said  sale. 

'TTpon  the  foregoing  facts,  if  the  court  being  of  the  opinion  that  the 
defendant  is  guilty,  the  jury  find  him  guilty;  if  the  court  be  of  the 
opinion  that  the  defendant  is  not  guilty,  the  jury  find  him  not  guilty." 

Upon  these  facts,  the  recorder,  Hon.  I.  R.  Humphreys,  being  of 
opinion  that  defendant  is  not  guilty,  it  was  so  adjudged. 

On  appeal  the  verdict  and  judgment  of  acquittal  was  affirmed,  and 
the  State  appealed. 

Attorney-General  Manning  and  Assistant  Attorney-Oeneral  Nash  for 
the  State. 
J,  M,  Sharpe  and  Olidewell  &  Maherry  for  defenda/nt. 

Hoke,  J.  The  portion  of  the  statute  more  directly  applicable  to  the 
question  presented.  Public  Laws  of  1919,  sec.  72,  is  as  follows: 

"Every  manufacturer  of  automobiles  engaged  in  the  business  of  sdling 
the  same  in  this  State,  or  every  person  or  persons  or  corporation  engaged 
in  selling  automobiles  or  automobile  trucks  in  this  State,  the  manu- 
facturer of  which  has  not  paid  the  license  tax  provided  for  in  thiB 
section,  before  selling  or  offering  for  sale  any  such  machine,  shall  pay 
to  the  State  Treasurer  a  tax  of  five  hundred  dollars  and  obtain  a  license 
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for  conducting  such  business.  Any  applicant  for  a  license  shall  furnish 
the  State  Treasurer  with  the  names  of  every  class  or  style  of  machine 
offered  for  sale  with  a  written  application  for  the  license.  The  State 
Treasurer  shall,  upon  the  written  application  of  any  one  who  has  ob- 
tained the  license  provided  in  this  section,  and  the  payment  of  a  fee  of 
five  dollars,  issue  a  certified  duplicate  containing  the  name  of  the  agent 
representing  the  holder  of  the  license,  which  gives  him  the  privilege  of 
doing  business  as  the  agent  of  the  holder  of  the  license.  Every  one  to 
whom  license  shall  have  been  issued  as  provided  in  this  section  shall  have 
power  to  employ  an  unlimited  number  of  agents  to  sell  only  the  machine 
designated  in  the  license  upon  the  payment  of  the  tax  aforesaid.  Each 
county  may  levy  a  tax  of  five  dollars  on  each  agent  doing  business  in  the 
county.  It  shall  be  the  duty  of  the  State  Treasurer  to  have  this  section 
printed  on  the  face  of  each  license  issued  under  this  act  for  the  informa- 
tion and  protection  of  parties  to  whom  the  same  may  be  issued." 

It  thus  appears  that  any  manufacturer  of  automobiles,  on  the  payment 
of  $500,  shall  be  licensed  to  sell  his  machines  anywhere  in  the  State,  and 
shall  have  the  privilege  of  designating  any  number  of  agents  for  the 
purpose  who  may  obtain  a  certified  duplicate  of  the  license  showing  the 
name  of  the  agent,  and  for  which  a  fee  of  five  dollars  is  allowed.  And 
where  the  manufacturer  has  not  seen  proper  to  take  out  a  license,  any 
dealer  may  do  so  on  payment  of  the  $500,  and  shall  thereupon  have  the 
same  privilege  of  designating  the  agents  who  may  operate  under  the 
license  obtained  by  him.  From  a  careful  perusal  of  the  section,  we  are 
of  opinion  that  it  is  the  purpose  and  policy,  and  by  correct  interpreta- 
tion the  true  meaning  of  the  law  to  provide  for  licensing  the  business 
of  selling  automobiles  at  first  hand,  either  by  the  manufacturer,  or  by  a 
dealer  necessarily  operating  under  a  contract  or  arrangement  with  the 
manufacturer,  and  that  the  business  of  selling  second-hand  automobiles 
is  not  contemplated  or  provided  for  in  the  original  statute.  It  is  among 
the  accepted  rules  of  statutory  construction  that  the  courts  are  inclined 
against  an  interpretation  that  will  render  a  law  of  doubtful  validity, 
and  there  is  question  if  the  General  Assembly  could  enact  a  statute 
giving  to  a  manufacturer  or  other  the  exclusive  privilege  of  selling  any 
special  mak^  of  cars  after  the  same  had  been  acquired  and  used  by  an 
independent  purchaser.  We  are  further  confirmed  in  our  view  of  the 
law  that  the  same  Legislature  of  1919,  at  its  special  session  amended  the 
section  we  are  considering  by  adding  a  provision  for  licensing  inde- 
pendent second-hand  dealers  in  automobiles  when  the  manufacturer's 
tax  of  $500  had  been  paid,  and  fixing  the  fee  for  same  at  $50.  This 
amendment,  however,  was  enacted  and  ratified  on  26  August,  1920,  after 
the  occurrence  set  forth,  and  established  in  the  special  verdict,  and  may 
not  directly  affect  the  guilt  or  innocence  of  the  defendant  on  the  facts 


714  IN  THE  SUPREME  COUET.  [180 

State  v,  Babbeb. 


presentecL  We  are  not  inadvertent  to  the  general  language  of  section  85 
of  the  statute  to  the  effect  that  any  one  who  engages  in  any  business  or 
practices  any  profession  for  which  a  license  is  required  by  this  act, 
without  having  procured  a  license  therefor,  shall  be  guilty  of  a  misde- 
meanor. This,  by  its  very  terms  and  accepted  interpretation,  applies 
only  to  cases  where  a  license  is  provided  for  in  other  portions  of  the 
law,  and  the  statute  as  it  prevailed  when  the  defendant  did  the  act 
specified  not  extending  to  a  dealer  in  second-hand  machines,  defendant^a 
conduct  does  not  come  under  the  condemnation  of  this,  the  punitory 
clause  of  the  law.  It  is,  furthermore,  the  accepted  position  with  us  that 
a  special  verdict,  as  a  matter  of  correct  procedure,  shall  set  forth  all  the 
essential  facts  required  to  establish  a  defendant's  guilt.  As  said  in 
S,  V.  Allen,  166  N".  C,  at  page  267:  "The  guilt  or  innocence  of  the 
defendant  must  follow  as  a  conclusion  of  law  from  the  facts  found  in  a 
special  verdict,  which  refers  to  the  decision  of  the  judge  any  fact  or 
inference  of  fact  necessary  to  a  determination  of  the  issue  will  be  set 
aside."  Under  this  principle,  the  verdict  in  the  instant  case  would  seem 
to  be  defective  in  that  the  jury  have  not  found  that  the  defendant  has 
been  engaged  in  the  business  of  selling  second-hand  automobiles,  but 
only  certain  specified  facts  from  which  the  ultimate  fact  might  be  in- 
ferred. As  the  case  is  of  public  moment,  however,  involving  the  con- 
struction of  a  clause  in  the  general  revenue  law,  we  have  preferred  to- 
deal  with  it  upon  its  merits.  On  the  record  we  are  of  opinion  that 
defendant  has  been  properly  acquitted,  and  the  judgment  to  that  effect 
is  afiirmed. 
^o  error. 

Walker,  J.,  concurring  in  result :  The  defect  in  the  special  verdict 
will  justify  the  decision  of  the  Court,  but  I  do  not  concur  in  the  reason 
given  for  it,  that  by  the  statute  the  defendant  was  not  taxable. 

The  purpose  of  the  Legislature  in  enacting  Public  Laws  of  1919, 
ch.  90,  sec.  72,  was  to  protect  all  agents  of  those  manufacturers  of  auto- 
mobiles, who  had  applied  for  and  received  a  license  to  sell  them  in  the 
State,  but  it  was  not  intended  that  his  license  should  extend  to  those 
engaged  in  such  business  of  selling  automobiles  on  their  own  account 
and  independently  of  the  manufacturer.  Such  persons  are  not  selling 
under  him  or  connected  with  him  in  any  way,  but,  on  the  contrary,  they 
are  selling  in  opposition  to  him,  and  are  his  competitors  and  rivals  in 
business.  It  was  therefore  provided  that,  where  any  person  or  corpora- 
tion engaged  independently  in  the  business  of  selling  automobiles  for 
which  privil^e  the  manufacturer  of  the  automobiles  has  not  paid  the 
license  tax,  he  shall  pay  to  the  State  Treasurer  a  tax  of  $500,  and  him- 
self obtain  a  license  for  conducting  such  business.     It  was  clearly  in- 
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tended  that  no  one  shall  sell  under  the  manufacturer's  license  unless  he- 
is  his  agent.  The  State  Treasurer  is  authorized  to  issue  a  certified 
duplicate  only  to  the  "agent  or  representative"  of  the  manufacturer, 
"which  shall  give  him  the  privilege  of  doing  business  as  the  agent  of 
the  licensee."  But  not  so  with  the  second  proposition,  for  if  the  manu- 
facturer has  not  paid  the  license  fee  where  one,  not  his  agent,  is  about 
to  engage  in  the  business  of  selling  his  automobiles,  or  those  of  any 
other  manufacturer,  the  person  so  proposing  to  engage  in  such  business^ 
shall  pay  it.  If  this  is  not  true,  then  two  persons,  not  connected  in 
business,  can  sell  the  same  kind  of  automobiles  under  one  license,  even 
though  they  be  competitors  or  rivals  in  business.  Surely  the  L^islature 
did  not  contemplate  this  result.  The  independent  seller  may,  under 
such  a  construction,  and  under  certain  circumstances,  enjoy  a  more 
valuable  privilege  than  the  manufacturer,  and  pay  nothing  for  it.  My 
conclusion  is  that  the  business  of  the  independent  dealer  is  taxed,  if  not 
expressly,  then  by  the  clearest  and  most  manifest  implication,  which  is 
sufficient.  The  defendant  offered  to  pay  the  tax,  but  the  manufacturer 
protested  against  its  being  received,  and  the  State  officer  desisted.  The 
ground  of  the  manufacturer's  opposition  was,  though  he  may  not  have 
stated  it,  that  it  would  bring  the  defendant  into  competition  with  him 
and  destroy  his  monopoly,  now  grown,  as  we  all  know,  to  enormous 
proportions. 

The  special  act  of  1920  is  of  no  significance,  except  as  showing  that, 
in  the  opinion  of  the  Legislature,  such  a  business  as  that  of  a  dealer  in 
second-hand  machines  should  be  subject  to  the  privilege  tax,  but  that 
the  amount  of  $500  was  too  much,  under  the  circumstances,  as  the  busi- 
ness, from  its  nature,  is  somewhat  localized,  though  it  may  spread  out. 
The  rule  as  to  legislative  construction  does  not  apply  here,  as  this  was 
not  a  construction  at  all,  but  a  change  of  the  law  (Stockdale  v.  Ins.  Co,, 
20  Wallace  (U.  S.),  331;  Koshkoning  v.  Burton,  104  U.  S.,  668),  and 
the  construction  was  not  of  long  duration  and  settled  on,  but  of  recent 
date.  Attorney-General  v.  Bank,  21  W.  C,  216;  Attomey-Oeneral  v. 
Bank,  40  N".  C,  71.  The  larger  tax  was  intended  for  those  who  dealt 
through  agents,  and  covered  a  wide  territory.  The  general  license 
protected  each  agent  by  the  payment  of  a  small  additional  tax  taken  out 
in  his  name  by  the  principal,  but  the  State  license  of  the  latter  did  not 
protect  third  parties,  who  were  not  selling  for  him.  The  manuf acturer^ 
therefore,  had  not  taken  out  a  license  which  protected  the  defendant'^ 
business,  within  the  meaning  of  the  words  of  the  statute.  It  would  be 
singular  if  the  Legislature  intended  to  leave  so  large  and  well  known  a 
business  untaxed,  or  exempt  from  the  privilege  tax. 
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STATE  V.  OHARLIE  BREWER,  HARVEY  BREWER,  and  WILLIAM 

BREWER. 

(FUed  17  November,  1920.) 

1.  Appeal  and  Error— Evidence— -Matters  of  Law. 

Only  errors  of  law  can  be  considered  on  appeal  to  the  Supreme  Conrt, 
and  the  judgment  of  the  Superior  Court  will  not  be  disturbed  when  there 
is  sufficient  evidence  to  support  the  verdict,  upon  an  exception  relating  to 
its  weight  and  credibility. 

2.  Indictment— Criminal  Law — ^Motion  to  Qoasli — State's  Witneoo     Grand 

Jury. 

A  motion  to  quash  an  indictment  made  after  the  plea  of  not  guilty,  will 
not  be  granted  on  the  ground  that  a  witness  for  the  State,  in  a  ~  criminal 
action,  was  a  member  of  the  grand  Jury,  that  found  the  true  bill,  especially 
when  it  appears  that  he  took  no  part  therein. 

S,  Same— -Courts — ^Discretion. 

The  denial  of  a  motion  to  quash  an  indictment,  made  upon  the  ground 
that  a  State's  witness  in  the  action  was  a  member  of  the  grand  jury  that 
found  the  true  bill,  and  after  the  plea  of  not  guilty  will  not  be  disturbed  on 
appeal,  the  matter  being  one  exclusively  addressed  to  the  discretionary 
power  of  the  trial  judge. 

4.  Criminal  Law — ^Indictment — ^Motlons  to  Quash- Pleas — ^Abatement. 

Where  the  defect  does  not  appear  on  the  face  of  the  record,  but  requires 
extraneous  evidence  to  8U];H;)ort  the  motion,  the  remedy  is  by  plea  in  abate- 
ment, and  not  by  motion  to  quash. 

Appeal  by  defendant  from  Ray,  J,,  at  the  August  Term,  1920,  of 
Davidson. 

This  is  an  indictment  under  section  3627  of  the  Revisal. 

The  defendants  were  convicted,  and  appealed  from  the  judgment  pro- 
nounced on  the  verdict. 

Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State. 
E,  B.  Jones,  E.  E.  Raper,  and  Craige  &  Vogler  for  defendants. 

Allen,  J.  The  evidence  of  the  prosecuting  witness,  Robert  Hudson, 
which  the  jury  has  accepted,  is  suflScient  to  sustain  a  conviction  of  the 
defendants,  and  while  there  is  much  evidence  tending  to  prove  the  inno- 
cence of  the  defendants,  and  particularly  of  the  defendant  Harvey 
Brewer,  it  is  not  within  our  province  to  pass  on  the  credibility  of  the 
testimony. 

We  can  only  consider  the  errors  of  law  alleged  to  have  been  com- 
mitted, and  upon  a  review  of  the  record  we  find  nothing  to  justify  a 
reversal  of  the  judgment. 
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The  motion  to  quash  the  indictment,  made  after  the  plea  of  not  guilty 
had  been  entered,  because  a  witness  for  the  State  was  a  member  of  the 
grand  jury  which  found  the  bill,  was  addressed  to  the  discretion  of  the 
court,  and  the  ruling  thereon  is  not  reviewable.  8.  v.  Burnett,  142 
N.  C,  577. 

The  court  might  also  have  declined  to  consider  the  motion  because  the 
defect  did  not  appear  on  the  face  of  the  record,  and  had  to  be  established 
by  extraneous  evidence,  the  remedy  in  such  case  being  by  plea  in  abate- 
ment, and  not  by  motion  to  quash. 

We  are  also  less  inclined  to  attach  importance  to  the  objection  of  the 
defendants,  because  it  appears  that  the  witness  did  not  participate  in  the 
deliberartions  of  the  grand  jury  when  the  bill  was  considered,  and  did 
not  vote  on  finding  the  bill,  thus  excluding  all  idea  that  the  defendants 
have  been  prejudiced. 

In  S.  V,  Wilcox,  104  :N'.  C,  847,  it  was  held  that  "The  fact  that  a 
member  of  the  grand  jury  which  returned  a  true  bill  for  perjury,  was 
one  of  the  petit  jury  that  tried  the  issues  in  an  action  wherein  it  was 
charged  the  perjury  was  committed,  is  not  good  ground  for  abating  or 
quashing  the  indictment.  He  was  bound  by  his  oath  as  a  grand  juror 
to  communicate  to  his  fellows  the  information  he  had  acquired  as  a 
petit  juror." 

Also  in  S,  V.  Sharp,  110  N.  C,  604 :  "Plea  in  abatement  filed  before 
pleading  generally  to  an  indictment  is  the  proper  way  to  raise  the  ques- 
tion of  the  qualification  of  an  individual  grand  juror.  Such  plea  will 
not  be  sustained,  unless  it  shows  the  want  of  some  positive  qualification 
prescribed  by  law.  .  .  .  The  fact  that  the  son  of  the  prosecutor,  in 
an  indictment  for  larceny,  was  a  member  of  the  grand  jury,  and  actively 
participated  in  finding  the  bill,  did  not  vitiate  the  indictment,  and  it 
was  error  to  quash  it  on  that  ground." 

In  Krause  v.  State  (Neb.),  Ann.  Cases,  1912  B,  736,  the  Court  goes 
further,  holding  that :  "It  is  not  a  good  plea  in  abatement  to  an  indict- 
ment that  it  was  returned  by  a  grand  jury  of  which  the  complaining 
witness  was  a  member." 

The  other  exceptions,  eighteen  in  number,  relate  to  evidence,  except 
two  that  are  formal. 

They  present  no  new  question,  and  there  can  be  no  practical  benefit 
in  discussing  them  seriatim. 

We  have  considered  them  with  the  care  and  diligence  the  importance 
of  the  case  demands,  and  see  no  sufficient  reason  for  setting  aside  the 
verdict. 

Xo  error. 
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STATE  V.  BAXTER  SHEMWELL. 
(Filed  17  November,  1920.) 

1.  Criminal  Law — Indictment^-«Sollcitor*8  Signature— Motions  to  Qoaab. 

It  is  not  necessary  that  a  true  bill  found  by  the  grand  Jury  should 
have  been  signed  by  the  solicitor,  and  a  motion  to  quash  it  on  that  accomnt 
will  be  denied. 

2.  Criminal  Law — Instmctlons— Assault  With  Intent  to  Kill — Self-defense. 

Where,  on  the  trial  of  an  assault  with  intent  to  kill,  the  defendant  has  not 
introduced  any  evidence,  and  there  were  only  two  witnesses  for  the  State 
whose  evidence  was  uncomplicated,  tending  to  show  that  the  defendant  had 
entered  the  law  office  of  the  prosecuting  witnesses  and  on  account  of  his 
behavior  they  had  ordered  him  out,  without  threats  or  offer  of  Tiolence, 
whereupon  he  said  no  one  could  make  him  leave,  drew  two  pistols,  aiming 
at  each  of  the  prosecutors,  one  of  them  throwing  a  paper  weight,  which  hit 
the  defendant  on  the  head,  and  he  fired  after  the  prosecutors  had  hold  of 
him  trying  to  disarm  him.  Held,  a  charge  to  the  Jury,  placing  on  the  State 
the  burden  of  showing  defendant's  guilt  beyond  a  reasonable  doubt,  and  in- 
structing them  to  find  a  verdict  of  guilty  of  an  assault  with  a  deadly 
weapon  should  they  find  the  facts  to  be  as  testified,  is  not  objectionable  as 
directing  a  verdict,  there  being  no  element  of  self-defense. 

8.  Instructions — ^Explaining  Evidence— Appeal  and  Error. 

Where  the  evidence  is  plain  and  uncomplicated,  upon  a  trial  for  an  as- 
sault with  a  deadly  weapon  with  intent  to  kill,  a  charge  of  the  court  which 
is  otherwise  without  error,  is  not  objectionable  solely  because  the  Judge 
did  not  explain  the  evidence  to  the  Jury. 

4.  Instructions^Recapitulating  Evidence— Special  Requests^— Appeal  and 

Error. 

The  failure  of  the  judge  to  recapitulate  the  evidence  in  his  charge  to  the 
Jury,  without  a  special  request  made  in  apt  time  to  do  so,  is  not  properly 
assignable  for  error  on  appeal. 

5.  Criminal  Law — ^Indictments^-Less  Offense—- Assault  With  Intent  to  Kill 

— Deadly  Weapons. 

Upon  the  charge  in  an  indictment  of  an  assault  with  a  deadly  weapon, 
with  intent  to  kill,  a  verdict  of  the  less  offense  of  an  assault  with  a  deadly 
weapon,  is  authorized  by  our  statute,  C.  S.,  4640. 

6.  Judgments^  Motions   in    Arrest— Concurrent   Jurisdiction— >  Plea   in 

Abatement. 

A  motion  in  arrest  of  Judgment  can  be  made  only  for  a  defect  appearing 
upon  the  face  of  the  record,  and  objection  that  a  court  of  c<mcurrent 
Jurisdiction  has  the  case  before  it  is  only  to  be  taken  upon  plea  in  abate- 
ment. 

^,  Same— -Recorder's  Co'Urtr— Committing  Magistrate. 

Where  a  recorder's  court  and  the  Superior  Courts  have  concurrent  Juris- 
diction of  a  criminal  offense  and  the  Judge  of  the  former  court  acts  within 
his  powers  of  committing  magistrate,  and  binds  the  prisoner  over  to  the 
Superior  Court,  objection  that  the  recorder's  court  had  thereby  taken 
Jurisdiction  of  the  offense  is  untenable,  and  neither  will  a  motion  to  quash 
the  indictment,  nor  a  plea  in  abatement  be  sustained. 
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8.  Appeal  and  Error — Record — Stenographer's   Notes  —  Instructions  — 
Constitutional  Law. 

A  certificate  by  a  stenographer  of  his  notes  taken  on  the  trial  of  a  case, 
set  out  in  the  record,  on  appeal,  is  no  part  thereof,  and  its  variance  with 
the  judge's  charge,  set  out  in  the  case  settled  on  appeal,  cannot  affect  it, 
for  the  Judge,  alone,  under  the  provisions  of  our  Constitution,  can  settle 
the  case. 

Appeal  by  defendant  from  Ray,  J,,  at  August  Term,  1920,  of 
Davidson. 

The  defendant  was  indicted  on  two  counts,  one  for  an  assault  with  a 
deadly  weapon  upon  Wade  H.  Phillips  with  intent  to  kill,  and  the  other 
for  an  assault  upon  John  C.  Bower  with  a  deadly  weapon  with  intent 
to  kill.     Verdict  of  guilty,  and  judgment.     Appeal  by  defendant. 

Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 

James  H,  Pou,  J,  R.  McCrary,  Emery  E.  Raper,  and  W,  A.  Self  for 
defendant. 

Clark,  C.  J.  As  one  of  the  prosecuting  witnesses,  J.  C.  Bower  was 
the  solicitor  for  the  district,  the  presiding  judge,  February  Term,  1920, 
appointed  Z.  I.  Walser  pro  tem,  to  represent  the  State.  He  failed  to  sign 
the  bill,  but  it  was  acted  upon  by  the  grand  jury,  who  returned  a  true 
bill  without  such  signature.  The  defendant  excepted  to  the  court's 
refusal  to  quash  the  bill  for  such  omission,  and  again  excepted  t6  the 
judge  permitting  Walser  to  sign  the  bill  at  August  term,  nunc  pro  tunc. 

In  S,  V,  Mace,  86  N^.  C,  670,  Ruffin,  J,,  said :  "The  signature  of  the 
prosecuting  officer,  while  usually  attached  to  the  indictment,  forms  no 
part  of  it,  and  is  in  no  manner  essential  to  its  validity.  The  indictment 
is  not  his  work,  but  the  act  of  the  grand  jury,  declared  in  open  court, 
and  need  not  be  signed  by  any  one ;  and  if  it  be,  it  is  a  mere  surplusage 
and  cannot  vitiate  it.  S,  v,  Vincent,  4  N^.  C,  105;  S.  v.  Cox,  28  "N,  C, 
440."  Indeed,  even  an  endorsement  by  the  foreman  of  the  grand  jury 
is  not  essential  to  its  validity.  S,  v.  Sultan,  142  N.  C,  572,  573 ;  S,  v. 
Long,  143  N.  C,  676. 

The  court  charged  the  jury:  "Gentlemen  of  the  jury,  the  law  pre- 
sumes the  defendant  to  be  innocent.  The  burden  of  proof  is  on  the 
State  to  convict  him  beyond  a  reasonable  doubt.  The  question  to  be 
passed  upon  by  you  is  the  credibility  of  the  witnesses.  If  you  believe 
the  witnesses  introduced  by  the  State  have  sworn  the  truth  beyond  a 
reasonable  doubt ;  have  no  doubt  as  to  the  truth  of  what  they  have  testi- 
fied; then  the  court  instructs  you  to  return  a  verdict  of  guilty  of  an 
assault  with  a  46adly  weapon."     The  defendant  excepted  because  the 
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court  failed  to  explain  to  the  jury  the  evidence  and  the  law  applicable 
thereto,  as  required  by  statute,  and  also  because  the  court  stated  to  the 
defendant's  counsel  that  there  was  no  evidence  of  self-defense.  We 
think  the  charge  was  a  correct  statement  of  the  law,  and  sufficient  upon 
the  facts  of  this  case.  If  the  defendant  desired  a  fuller  charge  he  should 
have  asked  for  it.  There  were  only  two  witnesses,  and  the  questions 
presented  to  the  jury  were  not  at  all  complicated.  There  was  no  evi- 
dence which  would  justify  a  claim  of  self-defense  on  the  part  of  the 
defendant,  and  in  the  absence  of  a  special  request  to  the  judge  to  recapit- 
ulate the  evidence,  his  failure  to  do  so  is  not  assignable  as  error.  In 
S.  r.  Ussery,  118  X.  C,  1180,  it  is  said:  "If  the  prisoner  desires  the 
entire  testimony,  or  any  specific  part  thereof,  repeated  to  the  jury,  he 
should  make  the  request  in  apt  time  and  before  verdict.  If  no  such 
instruction  is  asked,  the  failure  of  the  court  to  repeat  will  not  be  a 
ground  for  a  new  trial."  To  the  same  purport,  S,  v,  Kinsaids,  126 
X.  C,  1095,  and  other  cases. 

We  also  think  the  judge  was  correct  in  ruling  that  the  evidence  pre- 
sented no  element  of  self-defense.  The  State's  evidence  was  that  the 
defendant,  Baxter  Shemwell,  went  to  the  law  office  of  Bower  &  Phillips 
in  an  angry  mood,  armed  with  two  pistols.  Both  of  these  gentlemen 
endeavored  to  get  him  to  leave  without  having  any  difficulty.  When 
he  was  asked  to  leave  he  drew  both  pistols,  pointing  one  at  Major 
Phillips  and  one  at  Bower.  When  this  was  done,  Bower  picked  up  a 
paper  fastener  and  threw  it  at  the  defendant,  which  struck  him  on  the 
head,  disconcerting  him  somewhat,  whereupon  Messrs.  Phillips  and 
Bower  endeavored  to  disarm  him,  and  the  defendant  fired  his  pistol. 

The  only  evidence  upon  which  the  defendant  claims  that  there  was 
some  element  of  self-defense  is  to  be  found  in  the  cross-examination  of 
Major  Wade  H.  Phillips:  "The  paper  fastener  was  on  the  desk  by 
Mr.  Bower.  I  cannot  say  that  I  did  see  when  he  first  put  his  hands 
on  it.  I  am  sure  that  Mr.  Bower  did  not  throw  until  the  defendant 
had  drawn  his  pistol.  He  threw  it  after  the  pistol  was  out  and  before 
it  went  off.  The  pistol  did  not  go  off  until  we  both  had  Mr.  Shemwell, 
trying  to  disarm  him.  When  Mr.  Bower  threw  the  paper  fastener  it 
hit  the  defendant  glancing  his  left  side,  may  have  burst  his  hat  (the 
hat  was  shown  with  break  entirely  through  brim  on  left  side,  near  front 
of  bow  on  hat  band).     Defendant's  head  was  bleeding." 

Also,  in  the  cross-examination  Bower  testified:  "I  hit  him  before 
he  fired.  He  had  the  pistol  presented,  and  was  looking  at  me  before  I 
threw  the  clamp  at  him."  And  he  further  said:  "Mr.  Shemwell  did 
not  move  toward  the  door  until  Mr.  Phillips  got  up  and  asked  him  to 
leave.  He  then  jumped  back  about  two  steps  toward  the  door,  and 
pulled  out  his  pistols,  and  said :  *Xo  man  can  run  me  out  of  this  office.*  " 
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The  evidence  of  the  two  witnesses  for  the  State  is  clear  and  unam- 
biguous, and  shows  an  assault  by  the  defendant  upon  the  two  prosecuting 
witnesses  in  their  own  office  with  two  pistols,  one  pointed  at  each  of 
them,  because  they  requested  him  to  leave.  The  defendant  did  not  go 
upon  the  stand  nor  put  on  any  evidence.  The  evidence  for  the  prosecu- 
tion is  that  the  prosecutors  requested  him  to  leave,  and  not  until  he  had 
drawn  and  pointed  his  pistols  at  them  did  Bower  throw,  or  offer  to 
throw,  the  clamp  at  the  defendant,  and  if  they  had  not  been  a  little 
quicker  than  the  defendant  after  he  drew  his  pistols,  one  or  both  of  them 
doubtless  would  have  been  his  victim.  They  resorted  to  no  force  in  the 
attempt  to  put  him  out  until  after  he  had  drawn  and  pointed  his  pistols 
at  them.  We  fully  concur  with  the  judge  that  there  was  in  the  evidence 
no  element  of  self-defense  on  the  part  of  the  defendant. 

The  court  did  not  direct  a  verdict  against  the  defendant,  but  told  the 
jury,  as  a  matter  of  law,  that  if  they  believed  the  evidence  for  the  State, 
to  find  the  verdict  of  guilty,  charging  them  that  "the  law  presumes  the 
defendant  to  be  innocent.  The  burden  of  proof  is  on  the  State  to  con- 
vict him  beyond  a  reasonable  doubt.  ...  If  you  believe  the  wit- 
nesses introduced  by  the  State  have  sworn  the  truth  beyond  a  reasonable 
doubt,  and  have  no  doubt  as  to  the  truth  as  to  what  they  testified,  then 
return  a  verdict  guilty  of  an  assault  with  a  deadly  weapon."  This  was 
strictly  in  accordance  with  S,  v.  Riley,  113  N.  C,  648,  and  authorities 
there  cited,  and  the  citations  to  that  case  in  Anno.  Ed. 

The  charge  was  for  an  assault  with  a  deadly  weapon  with  intent  to 
kill.  The  verdict  was  for  the  lesser  offense  of  an  assault  with  a  deadly 
weapon.^  This  is  authorized  by  the  act  of  1891,  now  C.  S.,  4640;  S,  v. 
Matthews,  142  "N,  C,  621,  and  cases  there  cited. 

After  verdict,  the  defendant  moved  in  arrest  of  judgment,  alleging 
that  the  recorder's  court  had  taken  jurisdiction  of  this  case,  and  that 
it  was  erroneous  to  try  the  same  in  the  Superior  Court. 

A  motion  in  arrest  of  judgment  can  be  made  only  for  a  defect  upon 
the  face  of  the  record,  and  none  appears  in  this  case.  The  matters 
urged  could  have  been  the  basis  only  for  a  plea  in  abatement.  But 
passing  by  that  defect,  the  plea  would  not  have  availed  if  it  had  been 
made.  Ch.  276,  Public-Local  Laws  1913,  establishing  a  recorder's  court 
at  Lexington,  gave  it  original,  exclusive  jurisdiction  of  criminal  offenses 
committed  in  the  township  of  Lexington  below  the  grade  of  felony.  But 
ch.  299,  Laws  1919,  provides :  "That  in  all  cases  whereby  in  any  statute 
original  jurisdiction  of  criminal  actions  has  been  taken  from  the  Supe- 
rior Courts  and  vested  in  courts  of  inferior  jurisdiction,  such  exclusive 
jurisdiction  is  hereby  divested,  and  jurisdiction  of  such  actions  shall  be 
concurrent  and  exercised  by  the  court  first  taking  cognizance  thereof." 
46—180 
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• 

The  recorder  issued  the  warrant  against  the  defendant,  and  on  its 
return  did  not  bind  the  defendant  over  to  his  own  court,  but  as  a  com- 
mitting magistrate  bound  him  over  to  the  Superior  Court,  as  he  was 
fully  empowered  to  do,  and  made  this  entry,  "The  defendant  waives 
examination,  and  is  held  for  Superior  Court.  Appearance  bond,  $5,000, 
to  cover  this  case  and  warrant  No.  2,894.     This  21  January,  1920." 

The  recorder  did  not  take  cognizance  of  the  action  for  his  court 
within  the  meaning  of  the  act  of  1919,  but  clearly  refused  to  do  so,  and 
acting  solely  within  his  powers  as  a  committing  magistrate,  bound  the 
defendant  over  to  the  Superior  Court.  The  defendant  made  no  objec- 
tion at  that  time,  nor  at  the  trial  in  the  Superior  Court,  and  by  waiving 
examination  it  would  seem  that  he  was  consenting  to  the  course  adopted, 
but  this  is  not  material. 

The  Superior  Court  had  concurrent  jurisdiction  of  this  offense,  and 
the  defendant  was  bound  over  to  that  court  by  a  committing  magistrate 
with  full  authority  to  bind  over  to  either  court,  and  who  exercised  his 
election  to  bind  over  to  the  higher  court.  Doubtless  this  was  done  in 
the  public  interest  to  avoid  the  delay  and  expense  of  two  trials  in  a  case 
of  this  importance. 

The  defendant  objects  that  the  instruction  to  the  jury,  as  set  out  by 
the  judge,  varies  from  the  stenographer's  notes  thereof.  This  appears 
only  in  the  defendant's  brief  on  a  certificate  by  the  stenographer,  which 
is  not  a  part  of  the  record  and  cannot  be  considered  as  contradicting 
the  case  as  settled  by  the  judge.  In  Cressler  v.  AshevUle,  138  N".  C, 
485,  the  Court  said :  "The  stenographic  notes  will  be  of  great  weight 
with  the  judge,  but  are  not  conclusive  if  he  has  reason  to  believe  there 
was  error  or  mistake.  The  stenographer  cannot  take  the  plafte  of  the 
judge,  who  alone  is  authorized  and  empowered  by  the  Constitution  to 
try  the  cause,  and  who  alone  (if  counsel  disagree)  can  settle  for  this 
Court  what  occurred  during  the  trial."  In  this  case  the  alleged  varia- 
tion, if  correct,  would  be  immaterial. 

After  full  and  careful  consideration  of  every  exception,  we  find 

N^o  error. 


STATE  V.  ROBAH  BAITY  and  SPENCER  McNEILL. 

(Filed  16  December,  1920.) 

Homicide— Murder — Premeditation — ^Evidence — Questions  for  Jury — ^Mo- 
tions — ^Nonsuit — Trials. 

The  evidence  of  the  element  of  deliberation  and  premeditation,  which 
are  essential  to  a  conviction  of  murder  in  the  first  degree,  is  sufficient,  if 
shown  to  exist  for  however  short  a  time  preceding  the  homicide;  and 
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where  the  evidence  teids  to  show  that  some  one  had  given  previous  warn- 
ing, with  answering  call,  as  the  sheriff  approached  an  illicit  still  in  opera- 
tion, and  the  sheriff  was  shot  and  killed  by  the  defendant  while  being 
taken  into  custody,  who  watched  the  approach  of  the  shreiff  across  a 
clearing,  and  stood  with  pistol  in  hand,  ready  to  shoot,  together  with  the 
defendant's  declaration  made  some  time  previous,  in  a  joking  manner,  that 
if  he  were  blockading  and  an  officer  interfered  '*he  would  shoot  his  way 
out,"  is  sufficient  for  a  conviction  of  murder  in  the  first  degree,  and  defend- 
ant's motion  of  nonsuit  should  be  denied. 

Appeal  by  defendant  from  Harding,  J.,  at  May  Special  Term,  1920, 
of  Yadkin. 

This  is  an  indictment  for  murder.  The  defendant  was  convicted  of 
murder  in  the  first  degree,  and  from  the  judgment  upon  such  conviction 
appealed  to  this  Court.  Spencer  McTsTeill  was  tried  with  the  defendant, 
but  the  jury  acquitted  him.  The  deceased  was  J.  E.  Zachary,  sheriff 
of  Yadkin  County,  and  the  killing  occurred  at  an  illicit  distillery  in 
Yadkin  County.  The  State's  evidence  tended  to  show  that  Sheriff 
Zachary,  on  the  night  of  13  February,  1920,  after  summoning  the  wit- 
ness, T.  A.  Caudle,  to  his  assistance,  went  to  the  place  of  the  illicit 
distillery,  accompanied  by  the  witness  Caudle.  When  not  far  from  the 
distillery  they  met  a  man  who  went  some  little  way,  then  turned  around 
and  followed  them,  then  he  passed  them,  went  out  of  the  road  a  little 
piece  and  turned  through  the  field,  going  parallel  with  them  in  the 
direction  of  the  distillery.  When  they  stopped,  this  man  came  dovm 
on  the  bank  of  a  small  branch  and  whistled  several  times,  and  the  whist- 
ling was  answered  from  the  distillery.  The  distillery  was  located  on 
the  right  side  of  this  branch.  After  the  man  on  the  bank  whistled,  they 
went  on  again  to  the  distillery,  which  was  close  enough  for  any  one 
there  to  have  heard  the  whistling.  Caudle,  continuing  his  testimony, 
said: 

"The  land  is  flat  on  the  right-hand  side  of  the  branch;  there  are  no 
trees  in  the  bottom ;  the  sheriff  was  going  down  on  the  south  side  of  this 
branch ;  right  next  to  the  branch  it  is  not  so  marshy  as  it  is  a  little  way 
out  from  the  branch ;  it  was  marshy  where  the  sheriff  and  I  were  going. 
I  would  think  that  the  sheriff  and  I  made  considerable  noise  because  we  . 
were  miring  and  jumping  from  one  place  to  another,  trying  to  find  some 
solid  land.  We  saw  Robah  and  Spencer  McNeill  at  the  distillery ;  when 
I  first  saw  these  men  I  would  think  we  were  twenty  yards  from  the 
distillery.  We  were  on  the  northwest  side  of  the  branch,  which  was  the 
left-hand  side  as  you  go.  I  think  it  was  something  like  twenty  yards 
from  the  distillery  when  I  first  saw  Robah  Baity  and  Spencer  MclSTeill ; 
there  was  considerable  light  at  the  distillery ;  there  were  fence  posts  in 
the  furnace  and  pine  burned  which  made  considerable  light,  and  a 
lantern  was  sitting  just  below.     The  distillery  was  on  the  south  side  of 
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the  branch;  when  I  first  saw  them  I  am  of  the  opinion  that  I  was  on 
the  north  side  of  the  branch ;  the  two  men  were  standing  in  front  of  the 
furnace  and  were  looking  towards  us;  they  did  not  change  their  posi- 
tions from  the  time  they  saw  us  until  we  got  there.  There  was  nothing 
above  the  distillery,  we  were  in  plain  view  of  the  distillery ;  the  branch 
near  this  distillery  is  in  the  form  of  an  'S/  in  going  down  the  branch 
we  crossed  one  of  these  bends  in  the  branch  before  the  sheriflF  got  to  the 
men.  The  sheriff  came  down,  stepped  across  the  little  branch  where  it 
makes  a  crook  and  took  hold  of  the  two  men,  like  this,  and  said,  ^Hold 
up;  I've  got  you.'  (Illustrates  taking  hold  of  coat  lapel  of  each.) 
This  man  to  my  right  is  Robah  Baity;  I  am  taking  the  place  of  the 
sheriff;  to  my  left  Spencer  McNeill.  Now,  Mr.  Hayes,  you  raise  your 
arm,  left  hand.  In  the  position  Mr.  Hayes  has  his  left  hand  Robah 
Baity's  hand  came  up  (hand  up  toward  witness's  shoulder).  I  heard  a 
gun-shot,  saw  the  flash,  the  light  from  the  gun.  The  sheriff  reeled  back 
in  this  way  (illustrating),  and  I  stepped  across  the  branch  and  into  the 
branch  and  caught  him  as  he  started  to  fall. 

"I  was  some  ten  or  twelve  feet  from  the  sheriff  when  the  shot  was 
fired.  I  think  the  sheriff  took  hold  of  the  right  side  of  Baity's  coat 
and  I  think  he  took  hold  of  the  left  side  of  McNeill's  coat.  I  think  the 
two  men  were  standing  something  like  six  or  eight  inches  above  the 
sheriff  when  he  took  hold  of  them." 

Dr.  S.  A.  Hardy  testified  that  he  saw  Sheriff  Zachary's  body  about 
one  o'clock  in  the  morning.  The  wound  penetrated  his  right  shoulder, 
just  below  the  clavicle,  and  ranged  in  the  direction  of  his  heart.  It 
penetrated  the  heart  or  one  of  the  large  blood  vessels  and  caused  his 
death.  He  said  that  Baity,  the  defendant,  was  ambidextrous,  worked 
with  his  right  hand  or  left  hand  either;  that  the  sheriff  was  about  5 
feet,  10  or  11  inches  tall;  that  "A  bullet  entered  below  the  collar  bone 
and  lodged  somewhere  on  the  left  side ;  the  ball  went  in  at  the  right  side 
and  angled  across  by  about  45  degrees,  penetrating  the  heart  or  large 
blood  vessel." 

Noah  Norman  testified  that  in  the  summer  preceding  the  killing  he 
heard  the  defendant  make  the  declaration  in  a  joking  manner  that  if  he 
were  blockading  and  an  ofScer  interfered  with  him  he  would  shoot  his 
way  out. 

At  the  end  of  the  State's  evidence,  the  defendant  moved  for  judgment 
as  of  nonsuit  as  to  murder  in  the  first  degree.  Motion  overruled; 
defendant  excepted. 

Attorney-General  Manning  and  Assistant  Attorney-Oeneral  Nash  for 

the  State. 

Jones  &  Clement  and  J,  B,  Graver  for  defendant. 
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Allen,  J.  The  motion  for  judgment  of  nonsuit  is  upon  the  ground 
that  there  is  no  evidence  of  deliberation  and  premeditation,  which  is  a 
necessary  and  essential  element  in  murder  in  the  first  degree. 

In  S,  V,  Bcbnhs,  143  N.  C,  657,  the  following  charge  was  approved: 
"In  order  to  constitute  murder  in  the  first  d^ree,  the  killing  must  not 
only  be  done  with  malice  aforethought,  expressed  or  implied,  but  it  must 
be  done  with  willful  premeditation  and  deliberation,  and  all  this  must 
be  shown  beyond  a  reasonable  doubt. 

"Without  willful  premeditation  and  deliberation  being  thus  shown, 
it  cannot  be  murder  in  the  first  d^ree. 

"The  word  'willful,'  when  used  in  a  statute  creating  an  offense,  implies 
the  doing  of  the  act  purposely  and  deliberately  in  violation  of  law. 
The  meaning  of  the  word  'premeditation'  is  a  prior  determination  to  do 
the  act  in  question.  It  is  not  essential  that  this  intention  should  exist 
for  any  considerable  period  of  time  before  it  is  carried  out.  If  the 
determination  is  formed  deliberately  and  upon  due  reflection,  it  makes 
no  difference  how  soon  afterwards  the  fatal  resolve  is  carried  out.  An 
act  is  done  deliberately  when  done  in  cold  blood,  and  after  a  fixed  design 
to  do  the  act. 

"No  particular  time  is  necessary  to  constitute  premeditation  and  de- 
liberation, and  if  the  purpose  to  kill  has  been  deliberately  formed,  the 
interval  which  elapses  before  its  execution  is  immaterial." 
.  It  is  also  said  in  8.  v.  Bynum,  175  N".  C,  780 :  "It  has  been  repeat- 
edly held  by  this  Court  that  the  deliberation  and  premeditation  need  not 
be  of  any  perceptible  length  of  time.  8,  v.  Jones,  145  N".  C,  466 ;  8.  v, 
Ban^s,  143  N".  C,  652 ;  8.  v.  Daniel,  139  TsT.  C,  549. 

"  It  is  not  essential  in  order  to  show  prima  facie  premeditation  on 
the  part  of  the  prisoner  that  there  should  be  evidence  of  preconceived 
purpose  to  kill  formed  at  a  time  anterior  to  the  meeting  when  it  was 
carried  into  execution.  It  is  sufficient  if  the  prisoner  deliberately  deter- 
mined to  kill  before  inflicting  the  mortal  wound.  If  there  were  such 
purposes  deliberately  formed,  the  interval,  if  only  a  moment,  before  its 
execution  is  immaterial.'  8,  v,  McCormac,  116  N".  C,  1033,  where  it 
is  also  said,  approving  Kerr  on  Homicide,  sec.  72:  'The  question 
whether  there  has  been  deliberation  is  not  ordinarily  capable  of  actual 
proof,  but  must  be  determined  by  the  jury  from  the  circumstances.' " 

The  absence  of  adequate  provocation,  preparation  of  a  deadly  weapon, 
proof  that  there  was  no  quarreling  before  the  killing  are  circumstances 
tending  to  prove  premeditation  and  deliberation  {8,  v.  Daniels,  164 
N.  C,  464),  and  these  and  other  circumstances  were  present  in  this  cast. 

The  defendant  was  engaged  in  an  unlawful  act  at  the  time,  and  the 
jury  might  well  infer  from  the  evidence  that  he  was  notified  of  the 
approach  of  the  officers  by  some  one  who  whistled  as  a  signal;  that  he 
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heard  the  notice,  because  there  was  a  response  to  it;  that  he  had  plenty 
of  time  and  opportunity  to  escape  and  would  not  do  so,  preferring  to 
stand  his  ground;  that  he  heard  and  saw  the  officers  when  they  were 
twenty  steps  away,  and  instead  of  leaving  at  that  time  stood  with  back 
to  the  still  and  pistol  in  hand ;  that  he  shot  without  a  word,  and  for  the 
purpose  of  killing,  pursuant  to  his  declaration  in  the  summer  to  the 
witness  Norman,  "That  if  he  were  blockading  and  an  officer  interfered 
with  him  he  would  shoot  his  way  out,"  and  this  would  be  evidence  of  a 
fixed  purpose  to  kill  formed  prior  to  the  act  of  killing  which  meets  the 
requirements  of  the  law. 

The  statement  of  Norman  was  competent  under  the  authority  of  S.  v. 
Howard,  82  N.  C,  623,  in  which  evidence  of  a  declaration  made  by  the 
prisoner  twelve  months  before  the  homicide  bearing  upon  the  act  of 
killing  and  the  motive  was  admitted. 

There  are  other  exceptions  in  the  record,  which  we  have  carefully 
examined,  but  they  are  without  merit  and  require  no  discussion. 

The  charge  to  the  jury  was  fair  and  accurate,  and  covered  the  different 
contentions  of  the  parties. 

The  case  itself  is  one  of  peculiar  interest.  On  one  hand,  the  sheriff 
of  a  county  has  been  killed  while  in  the  performance  of  his  duty,  and  it 
must  be  understood  that  the  officers  of  the  law  will  be  protected,  and  that 
those  who  resist  or  interfere  in  the  performance  of  their  duties  will  be 
severely  punished. 

On  the  other  hand,  we  have  a  mountain  boy  who  volunteered  before  he 
had  reached  the  age  requiring  him  to  respond  under  the  Selective  Draft 
Law,  and  who  spent  eleven  months  in  France,  and  while  there  was  in 
four  battles.  During  this  period  he  had  to  undergo  strict  discipline 
and  training  with  but  one  thought  and  purpose,  and  that  was  to  teach 
him  to  kill,  and  as  expeditiously  as  possible.  How  far  this  training, 
which  may  be  all  he  ever  had,  and  his  familiarity  with  blood  and  death 
while  in  service,  have  influenced  this  crime  we  cannot  know. 

We  have,  however,  only  to  deal  with  the  conduct  of  the  trial  in  the 
Superior  Court,  and  in  that  we  find 

No  error. 


STATE  V.  DUNCAN  McFARLAND. 
(FUed  15  December,  1920.) 


1.  Oriminal  liaw — ^False  Pretense. 

In  order  to  convict  of  the  crime  of  obtaining  goods  under  false  pretenses 
it  is  necessary  for  the  State  to  show,  beyond  a  reasonable  doubt,  the  pro- 
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cnrement  with  fraudulent  Intent  of  the  thing  charged,  or  that  It  was  done 
under  a  teAse  representation  as  to  existing  facts,  false  within  the  knowl- 
edge of  the  party  making  them,  or  made  recklessly  without  belief  or  any 
fair  and  just  reason  to  believe  in  their  truth,  calculated  and  Intended  to 
deceive  and  which  does  deceive  the  person  from  whom  money  or  things  of 
value  Is  taken,  and  reasonably  relied  on  by  such  person  at  the  time  of  the 
taking. 

2.  Same— Instrnctions— Evidence. 

An  Instruction  in  an  action  for  obtaining  money  or  other  thing  of  value 
under  false  pretense,  which  would  make  the  defendant  guilty  If  he  had 
notice  which  would  have  put  a  reasonable  man  upon  inquiry  that  would 
have  revealed  the  truth  of  his  misrepresentations,  is  reversible  error, 
which  is  not  cured  because  in  other  parts  of  the  charge  the  correct  prin- 
ciple of  law  relating  thereto  had  been  given. 

8.  Same— Moving  Caose. 

Where  there  is  evidence  that  other  conditions  Induced  the  transaction 
than  the  representations  made  by  the  defendant,  upon  trial  for  obtaining  a 
thing  of  value  under  false  pretense,  an  instruction  to  find  the  defendant 
guilty  If  his  false  statement  in  any  way  Influenced  the  trade  is  reversible 
error,  it  being  necessary  that  It  be  a  moving  cause  and  one  without  which 
the  transaction  would  not  have  been  made. 

Indictment  for  obtaining  goods  by  false  pretenses,  tried  before  Ray, 
J,,  and  a  jury,  at  March  Term,  1920,  of  Henderson. 

There  were  three  of  the  indictments,  respectively,  for  having  obtained 
money  on  notes  by  false  pretenses  as  to  Frank  Smith,  J.  G.  Walker,  and 
W.  J.  Baldwin.  The  same  having  been  consolidated  and  tried  together, 
there  was  a  verdict  of  not  guilty  as  to  Smith  and  Walker  and  guilty  as 
to  W.  J.  Baldwin.  Judgment  on  the  verdict,  and  the  defendant  ex- 
cepted and  appealed,  assigning  errors,  etc. 

Attorney 'Oeneral  Manning  and  Assistant  Attorney-Oeneral  Nash  for 
the  State. 

Jones  &  Williams  for  defendant. 

Hoke,  J.  There  was  evidence  on  the  part  of  the  State  permitting 
the  inference  that  defendant,  acting  as  agent  for  the  Asheville  Milling 
Company,  in  the  early  part  of  1918,  induced  a  purchase  for  value  of 
shares  of  stock  in  said  company  at  much  more  than  their  actual  worth 
by  false  representations  and  assurances  as  to  the  value  of  said  stock 
and  by  statements  of  existent  facts  bearing  on  such  value  knowingly 
made  and  calculated  and  intended  to  deceive,  and  which  did  deceive  the 
purchaser,  etc.  A  false  statement,  among  others,  being  that  the  company 
had  bought  a  valuable  lot  in  Fletcher,  N.  C,  with  a  view  of  erecting  a 
warehouse  thereon  for  the  storage  of  grain,  etc.  There  was  evidence  for 
the  defendant  tending  to  show  that  the  Asheville  Milling  Company 
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having  conceived  the  plan  of  enlarging  and  strengthening  their  business 
by  creating  warehouses  for  the  purchase  and  storage  of  grain  in  some 
of  the  adjacent  towns  and  selling  shares  of  stock  to  citizens  of  the 
different  communities  advertised  for  agents  for  making  said  sale,  etc. 
That  the  defendant,  who  had  been  in  the  Canadian  army,  discharged 
because  he  had  developed  tuberculosis,  was  in  Asheville  seeking  restora- 
tion to  health,  and  in  answer  to  said  advertisement  applied  for  and 
received  the  appointment  as  one  of  the  agents,  and  entered  upon  the  sale 
of  stock  to  certain  persons  in  Fletcher,  Baldwin  and  others;  that  de- 
fendant was  assured  by  Mr.  Danielson,  a  manager  or  super-agent  of  the 
company,  that  the  stock  of  $100  par  value  was  well  worth  $120.  There 
was  evidence  ultra  of  assets  owned  by  the  company  tending  to  support 
the  estimate.  That  the  defendant  had  heard  negotiations  for  the  pur- 
chase of  the  lot  in  question  between  Danielson  and  the  owner,  and  was 
afterwards  told  by  Danielson  that  the  purchase  had  been  completed; 
that  the  defendant  did  not  knowingly  make  any  false  statement  inducing 
the  sale,  as  to  the  value  of  the  stock  or  ownership  of  the  lot,  but  believed, 
and  had  every  reason  to  believe,  that  the  statements  made  by  him  in 
both  respects  were  true.  There  was  evidence  also  to  the  effect  that  the 
purchaser,  Baldwin,  did  not  buy  on  any  assurance  of  value  given  by 
defendant  or  statement  by  him  about  the  lot,  but  refused  to  purchase  till 
he  could  ascertain  if  certain  influential  citizens  had  bought  some  of  the 
stock,  and  on  being  shown  the  notes  of  these  persons  given  for  stock, 
which  they  had  bought,  the  trade  was  made,  etc.  Upon  this,  a  sufficient 
statement  of  the  case  to  a  proper  apprehension  of  the  defendant's  excep- 
tions, the  court,  in  its  charge,  after  correctly  defining  the  offense,  stated 
very  fully  the  testimony  pertinent  to  the  issue  and  the  position  of  the 
respective  parties  concerning  it,  and  in  reference  to  the  falsity  of  the 
statement  as  to  the  purchase  of  the  lot  and  the  requisite  knowledge 
thereof  on  part  of  the  defendant,  instructed  the  jury,  among  other  things, 
as  follows:  "Now,  in  this  connection,  the  State  contends  that  he  was 
there  when  Danielson  approached  Mr.  Fletcher  about  the  purchase  of 
the  lot,  asked  him  if  he  could  not  sell  the  lot,  if  he  could  not  negotiate 
the  purchase  for  this  milling  corporation,  and  that  Mr.  Fletcher  re- 
marked that  he  would  take  it  up  with  the  other  heirs.  N^ow  if  that 
would  have  led  a  reasonable  man  to  have  gone  on  and  examined  the 
statement  afterwards  of  Danielson  that  he  had  purchased  the  lot,  and  a 
reasonable  man,  being  in  the  town  of  Fletcher,  and  would  not  have 
inquired  to  ascertain  from  the  parties  who  owned  the  lot  and  with  whom 
the  negotiations  were  pending,  and  a  man  of  business,  would  have  relied 
upon  Danielson,  or  the  information  obtained  from  him,  and  that  would 
not  be  gross  carelessness,  and  would  not  amount  to  a  dereliction  of  duty, 
then,  gentlemen,  you  would  find  the  defendant  not  guilty.     But  if  an 
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ordinary  prudent  man  would  have  investigated  this  further,  having  met 
the  man  Danielson  but  a  short  time  before  in  Asheville,  and  had  gone  out 
to  Sandy  Mush  on  that  week  and  gone  to  work  on  the  last  day  of  the 
week  after  and  without  investigating  his  standing,  but  went  on  placing 
confidence  in  him,  as  the  State  contends,  if  this  was  the  conduct  of  a 
reasonably  prudent  man,  then  you  would  acquit  him,  but  if  that  was 
not  the  conduct  of  an  ordinarily  prudent  man,  then  he  would  be  guilty, 
and  you  would  so  find.  Because  a  man  can  be  criminally  careless  in 
prudence  in  finding  out  these  things  that  he  has  represented  to  other 
men."  In  this  excerpt  the  court  gives  clear  intimation,  if  not  positive 
direction,  that  false  pretense  can  be  established  and  criminal  responsi- 
bility imputed  by  reason  not  of  knowledge  actually  passessed  by  defend- 
ant, but  that  which  might  have  been  acquired  if  defendant  had  pursued 
the  inquiry  incumbent  upon  a  man  of  ordinary  business  prudence. 
Such  a  rule  may  at  times  prevail  as  to  fixing  one  with  notice  in  matters 
of  civil  litigation,  but  is  not  at  all  permissible  in  a  criminal  charge  of 
this  nature.  The  basis  of  the  crime  is  a  fraudulent  intent  on  the  part 
of  the  wrong-doer  arising  ordinarily  from  actual  knowledge.  His  Honor, 
in  this,  case,  and  more  than  once,  in  accord  with  our  decisions,  had 
instructed  the  jury  that  to  constitute  false  pretense  there  must  be  false 
representations  as  to  existent  facts,  false  within  the  knowledge  of  the 
party  making  them,  or  made  recklessly  without  belief  or  any  fair  and 
just  reason  to  believe  in  their  truth,  calculated  and  intended  to  deceive, 
and  which  do  deceive,  the  person  from  whom  the  money  or  thing  of  value 
is  taken,  and  reasonably  relied  on  by  such  person  at  the  time  of  taking. 
S.  V.  Whedbee,  152  K  C,  770;  Modlin  v.  R.  R.,  145  N.  C,  218;  S.  v, 
Whidbee,  124  N".  C,  796;  S,  v.  Moore,  111  N".  C,  667;  S.  v.  Munday, 
78  K  C,  460;  S.  v.  Phifer,  65  N".  C,  321.  And  in  departing  from  this 
the  correct  position,  and  in  permitting  the  jury  to  impute  criminal 
knowledge  to  defendant  because  he  had  failed  to  act  as  a  prudent  business 
man  in  pursuing  inquiry  that  would  lead  to  knowledge,  the  portion  of 
the  charge  excepted  to  is  well  calculated  to  mislead  the  jury,  and  should 
be  held  for  reversible  error.  Again,  in  reference  to  the  claim  of  the 
defendant  and  the  evidence  tending  to  support  it  that  the  false  statement 
complained  of  did  not  induce  the  trade,  but  the  purchaser  bought  only 
on  being  shown  that  a  Mr.  Fletcher  and  others  in  whom  he  had  confi- 
dence had  already  bought  some  shares  of  the  stock,  and  further,  as  to 
the  effect  of  causes  in  addition  to  the  alleged  false  statements  having 
influenced  the  purchase,  the  court  give  the  jury  the  following  instruc- 
tion :  "But  if  you  find  that  the  inducement  was  the  representation  that 
they  owned  the  lot,  and  you  find  that  the  representation  was  false,  and 
that  it  was  intended  to  deceive,  and  that  it  did  deceive,  and  that  the 
witness  Smith  did  not  rely  upon  that  representation  in  fact,  but  it 
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entered  into  the  negotiations  of  subscribers  to  the  stock,  and  parted  with 
his  note  for  the  stock  by  reason  thereof,  and  that  it  entered  into  it, 
though  not  wholly,  but  was  part  of  the  influence  that  caused  him  to  sub- 
scribe for  the  stock,  if  it  entered  into  his  consideration,  then,  gentlemen, 
if  you  find  that  beyond  a  reasonable  doubt,  then  the  defendant  would 
be  guilty. 

^TVTiat  I  am  trying  to  get  you  to  understand  is  that  the  witness  Smith 
might  or  could  rely  in  part  upon  the  inducement  offered  by  the  defend- 
ant, if  he  did  offer  it,  that  is,  that  they  had  purchased  a  lot  and  would 
build  a  warehouse  on  it,  if  he  did  not  rely  wholly  upon  the  fact  that 
Fletcher  had  gone  into  the  corporation,  then  the  defendant  would  still 
be  guilty,  because  he  must  not  influence  him  in  any  way  by  false  pretense. 

"Now,  gentlemen,  that  would  apply  what  I  have  said  in  this  connec- 
tion, as  to  the  partial  fraud  not  being  the  whole  cause,  but  if  it  entered, 
however  little,  if  it  entered  in  as  any  part  of  the  inducement,  in  either 
of  the  other  cases,''  etc. 

In  a  recent  work  of  approved  excellence,  it  is  said  to  be  the  better 
opinion  on  this  subject  that  "in  order  to  sustain  a  conviction  for  false 
pretense,  it  is  not  necessary  that  the  owner  should  be  induced  to  part 
with  his  property  solely  and  entirely  by  pretenses  which  are  false,  nor 
need  the  pretense  be  the  paramount  cause  of  the  delivery  to  the  pur- 
chaser. It  is  sufficient  if  they  are  a  part  of  the  moving  cause,  and  that 
without  these  the  person  defrauded  would  not  have  parted  with  his 
property."  11  R.  C.  L.,  p.  836,  and  an  examination  of  the  authorities 
cited.  Woodbury  v.  State,  69  Ala.,  p.  242;  S,  v.  Briggs,  74  Kansas, 
377;  In  re  Snyder,  17  Kansas,  542,  and  other  cases  will  show  that  to  be 
a  correct  and  well  considered  statement  of  the  law  applicable.  In  the 
portion  of  the  charge  here  excepted  to,  we  do  not  think  the  defendant 
was  given  the  proper  benefit  of  this  position,  the  charge  in  effect  being 
that  "if  the  false  statement  in  any  way  influenced  the  trade  it  would 
suffice  and  did  not  at  all  require  either  within  the  terms  or  meaning  of 
the  principle  that  it  shall  be  "a  moving  cause,  and  one  without  which 
the  purchase  would  not  have  been  made."  For  the  error  indicated,  we 
are  of  the  opinion  that  the  defendant  is  entitled  to  have  the  cause  tried 
before  another  jury,  and  it  is  so  ordered. 

!N'ew  trial. 
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STATE  V.  KOHLER  HOLDSCLAW. 
(Filed  15  December,  1920.) 

1.  Homicide— Mnrder-^Motive— Evidence. 

Evidence  that  tbe  deceased  had  been  living  In  an  illicit  manner  for  years 
with  a  woman  with  whom  the  defendant  was  Infatuated,  and  to  his  knowl- 
edge, is  sufficient  to  show  the  defendant's  motive  In  taking  his  life,  upon 
his  trial  for  murder. 

2.  Homicide— Murder — ^Evidence— Res  Gestae— Res  Inter  Alios  Acta. 

Upon  evidence  tending  to  show  that  the  defendant  premedltatlvely  and 
deliberately  shot  and  killed  the  deceased  for  Illicitly  living  with  the  woman 
with  whom  he  was  infatuated,  testimony  that  others  had  remonstrated 
with  the  deceased  for  so  doing,  and  the  conduct  of  the  woman  over  the 
body  of  the  deceased  Immediately  after  the  killing,  etc..  Is  not  a  part  of  the 
res  gestae,  but  res  inter  alios  acta, 

8.  Homicide— Murder — ^Premeditation. 

The  length  of  time  between  the  premeditation  and  killing  is  immaterial 
in  order  to  convict  the  defendant  of  murder  in  the  first  degree,  and  if  he 
had  preconceived  the  purpose  to  kill  In  all  events,  for  however  short  a 
time,  it  is  sufficient. 

Indictment  for  murder,  tried  before  McElroy,  J,,  at  July  Term, 
1920,  of  Catawba.  The  defendant  was  convicted  of  murder  in  the  first 
degree  of  John  W.  Gabriel  on  29  December,  1919.  From  the  sentence  of 
death,  defendant  appeals. 

Attorney-General  Manning  and  Assistant  Attorney-Oeneral  Nash  for 
the  State. 

A.  A,  Whitener  and  M,  H.  Yount  for  defendant. 

Brown,  J.  The  evidence  tended  to  prove  that  the  defendant  and  the 
deceased  were  at  Connor's  store  at  Terrell,  in  the  county  of  Catawba, 
on  29  December,  1919;  that  no  words  passed  between  the  defendant  and 
the  deceased,  according  to  the  State's  witness,  preceding  the  shooting. 
The  deceased  had  a  negro  boy  named  Bud  Farrar  to  help  crank  his 
automobile.  The  deceased  was  leaning  over  the  hood  of  the  machine 
pulling  the  flood  wire  when  the  defendant  advanced  on  him  without 
warning  and  fired  his  first  shot.  The  shot  entered  the  right  side  of 
deceased's  head,  and  he  fell  backwards  prone  upon  the  ground.  The 
defendant  advanced  toward  him  and  fired  the  second  shot  directly  into 
his  forehead  as  he  lay  upon  the  ground.  Either  shot  would  have  been 
fatal.  The  defendant  then  mounted  his  horse,  which  he  had  ready 
saddled  and  bridled,  waved  his  pistol  towards  Marjorie  Lockman,  who 
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was  at  Connor's  house,  about  125  yards  off,  and  exclaiming,  'Tare  you 
well,  Marjorie!"  rode  rapidly  off,  and  was  afterwards  found  in  the 
State  of  Alabama. 

There  was  ample  evidence  of  a  motive  to  take  the  life  of  the  deceased. 
The  defendant  was  infatuated  with  Marjorie  Lockman,  whom,  the  evi- 
dence showed,  had  been  living  with  the  deceased  in  an  illicit  manner  for 
some  years. 

The  defendant  offered  to  prove,  first  by  the  witness  Bruce  Gabriel, 
then  by  the  witness  Blain  Sigmon,  and  also  by  the  witness  Henry 
Gabriel,  that  each  had  at  different  times  a  conversation  with  the  de- 
ceased, with  reference  to  his  illicit  relationship  with  Marjorie  Lockman, 
and  in  which  each  attempted  to  dissuade  him  from  continuing  it  further, 
and  to  each  the  defendant  replied  signifying  his  intention  of  continuing 
it,  and  of  his  determination  not  to  be  interfered  with  by  the  respective 
witnesses  or  any  other. 

Defendant  offered  to  prove  by  the  witness.  Sheriff  Isenhour,  that  on 
the  day  of  the  homicide  he  had  a  conversation  with  Marjorie  Lockman 
wherein  she  told  him  of  her  illicit  relations  with  the  deceased  since  she 
was  thirteen  years  of  age,  and  that  she  stated  to  the  witness  that  defend- 
ant had  been  begging  her  to  marry  him,  and  that  she  could  not  on 
account  of  deceased. 

Defendant  offered  to  prove  by  the  witness  Henry  Gabriel  that  he  knew 
that  there  was  a  general  reputation  in  the  community  that  there  was  an 
illicit  relationship  existing  between  the  deceased  and  Marjorie  Lockman. 

Defendant  offered  to  prove  by  the  witness  Gabriel  that  Marjorie  Lock- 
man,  when  she  came  up  to  the  dead  body,  fell  down  over  it  and  cried 
out,  "Some  one  has  killed  my  darling." 

None  of  this  testimony  was  competent.  It  is  all  irrelevant  to  the  issue 
to  be  tried  by  the  jury,  and  could  furnish  no  justification  or  excuse  for 
the  killing  of  the  deceased,  if  it  had  been  admitted.  None  of  the  pro- 
posed facts  was  a  part  of  the  res  gestae,  but  all  were  res  inter  alios  acta, 
S,  V.  John,  30  N.  C,  330;  S.  v,  Samuel,  48  K  C,  74;  8.  v,  Harman, 
78  N.  C,  515. 

There  are  several  exceptions  to  the  judge's  charge  which  it  is  unneces- 
sary for  us  to  consider  seriatim.  There  was  abundant  evidence  of 
preparation  and  premeditation  which  his  Honor  correctly  recited  to  the 
jury.  In  charging  the  jury  as  to  what  constitutes  premeditation,  we 
think  the  judge  carefully  followed  the  well  settled  decisions  of  this 
Court.  No  particular  time  is  necessary  to  constitute  premeditation  and 
deliberation  for  conviction  of  murder  in  the  first  degree  under  the 
statute.  If  the  purpose  to  kill  at  all  events  has  been  deliberately  formed, 
the  interval  which  elapses  before  its  execution  is  immaterial.  8.  v. 
Banks,  143  N.  C,  652. 
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The  judge  very  fully  stated  the  coutentions  of  the  defendant,  together 
with  the  evidence  upon  which  he  relied,  in  a  very  clear  manner.  The 
defendant  relied  upon  a  plea  of  self-defense.  The  instructions  upon  that 
phase  of  the  case  followed  the  decisions  of  this  Court.  S.  v,  Clark,  134 
K  C,  698;  S.  v.  BaUey,  179  K  C,  724. 

Upon  a  careful  review  of  the  whole  record,  we  are  unable  to  find  any 
reversible  error. 

No  error. 


STATE  V.  JOHN  BLACKWELL. 

(FUed  15  December,  1920.) 

iDtoxicatiiig  Liqnor     SpAiitnons  liiqnoiv— Criminal  Law-^Manufactiir^ 
Evidence— <}nestion8  for  Jnry-^Trials. 

Testimony  that  the  defendant,  charged  with  the  unlawful  manufacture 
of  Intoxlcattng  liquor,  was  arrested  at  an  obscure  place  suited  to  the  pur- 
pose, with  the  meal  reduced  to  the  state  of  beer,  proper  to  be  made  into 
whiskey,  the  still  complete,  except  the  cap  and  worm,  which  would  not  be 
needed  in  a  week,  with  declarations  of  the  defendant  that  he  was  manu- 
facturing the  liquor  for  his  own  use  but  had  been  caught  before  he  could 
do  so,  with  further  evidence  that  the  stiU  gave  indication  that  it  had  been 
used  before,  goes  beyond  being  evidence  of  preparation  to  commit  the 
offense,  and  is  sufficient  to  sustain  a  verdict  of  guilty. 

Appeal  by  defendant  from  Ray,  J,,  at  the  March  Term,  1920,  of 
Henderson. 

This  is  a  criminal  action,  tried  upon  an  indictment  charging  the 
unlawful  manufacture  of  intoxicating  liquor. 

State's  Evidbncje. 

Sheriff  M.  Allard  Case:  I  know  John  Blackwell.  He  lives  in  the 
eastern  part  of  Henderson  County.  I  saw  him  at  a  blockade  still  on 
3  January,  1920,  over  at  Big  Hungary,  ten  miles  from  here  in  this 
county.  Mr.  Hill  and  Mr.  Lyda  were  with  me  at  the  time.  Blackwell 
had  a  complete  outfit,  except  that  he  had  no  cap  or  worm  for  the  still. 
When  we  found  him  he  had  about  three  bushels  of  meal  in  two  box^, 
and  he  was  putting  water  in  the  still,  getting  ready  to  make  beer — was 
pouring  water  from  a  tub  and  was  getting  water  into  the  still.  I  suppose 
he  was  putting  water  in  to  make  the  meal  work  quicker.  The  meal  was 
a  little  bit  wet.  He  had  poured  some  water  on  it.  The  outfit  was  com- 
plete with  the  exception  of  the  cap  and  worm.  Blackwell  was  alone. 
I  arrested  him. 
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Cross-examination:  Blackwell  had  a  complete  outfit  except  the  cap 
and  worm.  He  was  getting  ready  to  make  whiskey.  There  were  two 
boxes  of  meal ;  looked  like  sonae  water  had  been  poured  over  it.  There 
was  a  sack  there  also  with  some  meal  in  it.  The  still  was  made  of  copper 
and  would  hold  thirty-five  or  forty  gallons.  The  furnace  looked  new 
and  had  not  been  used  before.  The  two  boxes  contained  about  three 
bushels  of  meal  and  the  sack  from  one-half  to  a  bushel.  There  was 
nothing  about  the  place  that  gave  the  appearance  that  any  whiskey  had 
been  made  there. 

Redirect  examination:  It  (the  still)  was  kind  of  in  a  hollow  over  a 
mountain,  in  a  pretty  big  hollow — an  obscure  place — a  very  good  place 
for  a  still.     The  still  had  been  used  before,  but  the  furnace  had  not. 

T.  V.  Lyda :  I  was  with  the  sheriff  when  he  arrested  John  Blackwell.  I 
saw  two  boxes  there  containing  mash  in  some  water — ^what  they  call  sweet 
mash.  He  had  about  three  bushels  of  meal  in  the  boxes  and  about  three 
bushels  in  a  sack.  Sweet  mash  is  used  for  making  beer,  and  beer  for 
making  whiskey.  It  takes  from  seven  to  eight  days  for  mash  to  ferment. 
The  still  had  no  cap,  work  or  doublings.  It  was  about  a  thirty-five 
gallon  copper  still.  Blackwell  could  not  have  made  any  whiskey  earlier 
than  a  week  if  he  had  had  the  cap  and  worm.  He  was  making  prepara- 
tions. 

Sheriff  M.  Allard  Case,  recalled :  When  I  cough t  Blackwell  he  said 
he  was  fixing  to  make  some  whiskey  for  his  own  use. 

Cross-examination:    He  said,  'TTou  got  me  before  I  made  any." 

At  the  close  of  the  State's  evidence  the  defendant  moved  for  judgment 
as  of  nonsuit.     Motion  overruled,  and  the  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty. 

Judgment  of  court  that  the  defendant  be  confined  to  the  common  jail 
of  Henderson  County,  and  be  assigned  to  work  upon  the  public  roads 
of  said  county  for  the  term  of  twelve  months.  The  defendant  excepted 
and  appealed. 

Attomey-Oeneral  Manning  and  Assistant  Attorney -General  Nash  for 
the  State, 
McD.  Ray  for  defendant. 

Allen,  J.  The  evidence  is  sufficient  to  support  the  verdict,  and  goes 
beyond  proof  of  preparation  to  commit  the  crime  of  manufacturing 
intoxicating  liquor. 

It  is  true  the  cap  and  worm  were  not  present,  but  they  would  not  be 
needed  for  a  week,  and  in  the  meantime  the  defendant  was  engaged  in 
one  of  the  processes  of  manufacture. 
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He  had  not  produced  any  of  the  completed  product,  but  he  was  manu- 
facturing it  as  rapidly  as  he  could,  knowing  that  the  cap  and  worm  would 
be  available  when  the  beer  was  ready  for  distillation. 

The  sheriff  also  testified :  /^The  still  had  been  used  before,"  which,  in 
the  absence  of  explanation,  permitted  the  inference  that  the  defendant 
had  been  manufacturing  at  some  other  point,  and  was  then  engaged  in 
changing  his  location. 

The  evidence  is  as  strong,  if  not  stronger,  than  in  S.  v.  Perry,  179 
K  C,  718. 

No  error. 


STATE  V.  FRANK  HENDERSON.     ' 
(Filed  24  December,  1920.) 

1.  Goiirts — Ck>iitiniiaiice  of  Caoo     Discretion— Appeal  and  Error. 

A  motion  of  the  defendant,  indicted  for  a  crime,  to  continue  his  case 
because  he  had  not  had  time  to  prepare  his  defense  is  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  is  not  reviewable  on  appeal  in  the 
absence  of  abuse  of  this  discretion. 

2.  Appeal   and   Error— Objections   and   Exceptions — ^Brlef-^Asslgnments 

of  Error. 

The  appeUant  must  set  out  and  discuss  in  his  brief  the  exceptions  he 
relies  on,  and  his  request,  in  his  brief,  that  the  Supreme  Court  consider 
all  the  exceptions  set  out  in  the  record  is  not  a  compliance  with  the  rule. 

8.  Homicide^- Murder — Premeditation— >  Method  of  Killing — ^Evidence— 
Manslans^ter^— Instructions. 

A  deliberate  and  premeditated  puri)ose  to  kill  may  be  evidenced  by 
the  manner  employed  in  the  taking  of  the  life,  as  where  there  is  evidence 
that  the  prisoner,  living  in  adultery  in  another  State,  away  from  his  home, 
returns  thereto  by  rail,  avoiding  recognition,  discovers  another  man  with 
his  wife,  waits  until  he  has  left  her,  and  then  chokes  her  to  death,  etc., 
and  upon  this,  and  other  conflicting  evidence,  a  motion,  based  upon  a  lack 
of  premeditation  and  motive,  as  of  nonsuit  thereon,  will  be  denied ;  and 
Held  further,  under  the  evidence  in  this  case,  an  exception  that  the  judge 
failed  to  charge  upon  the  aspect  of  manslaughter  cannot  be  sustained. 

Appeal  by  defendant  from  Long,  J,,  and  a  jury,  at  September  Term, 
1920,  of  Madison. 

The  defendant,  together  with  one  Gertrude  Sams,  was  indicted  for 
the  murder  of  his  wife.  At  the  trial  the  defendant,  Frank  Henderson, 
was  convicted  of  murder  in  the  first  degree,  and  Gertrude  Sams  was 
acquitted.  From  the  judgment  upon  such  conviction,  Frank  Henderson 
appealed  to  this  Court. 
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Attomey-Oeneral  Manning  and  Assistant  Attomey-Oeneral  Nash  for 
the  State, 
J.  Coleman  Ramsey  and  Mark  W.  Brown  for  defendant. 

Bbown,  J.  The  defendant  moved  for  a  continuance  of  the  cause 
because  he  had  not  had  time  to  prepare  his  defense.  This  matter  was 
presented  to  the  presiding  judge  by  affidavit,  and  he  declined  to  grant 
the  continuance.  This  is  well  settled  to  be  a  matter  resting  in  the  sound 
discretion  of  the  judge,  and  will  not  be  reviewed  by  us  unless  there  is 
evidence  of  an  abuse  of  such  discretion.  There  is  nothing  of  that  sort 
in  this  record.  The  same  may  be  said  of  a  motion  to  remove  the  cause 
to  another  county. 

In  the  typewritten  brief  of  the  counsel  for  defendant,  we  are  requested 
to  consider  all  the  exceptions  set  out  in  the  record.  There  are  186  pages 
of  typewritten  matter  in  this  record,  and  the  Court  cannot  be  expected 
to  hunt  up  all  the  exceptions  of  an  appellant.  We  have  frequently  said 
that  it  was  his  duty  to  set  out  in  his  brief  the  exceptions  that  he  relies 
upon,  and  to  discuss  them.  We  do  not  consider  any  matter  of  sufficient 
importance  for  us  to  consider  which  is  not  of  sufficient  importance  to  be 
discussed  in  the  brief. 

The  exception  to  the  refusal  of  the  court  to  charge  the  jury  that  there 
was  no  evidence  of  murder  in  the  first  degree  was  properly  overruled. 

The  defendant  offered  no  evidence.  There  was  evidence  introduced 
by  his  codefendant,  Gertrude  Sams.  The  confessions  of  the  defendant 
were  introduced  in  evidence  and  properly  admitted,  and  in  these  con- 
fessions he  admits  the  killing  of  his  wife.  The  counsel  for  the  defendant 
contends  that  if  his  confession  is  true,  he  is  not  guilty  of  murder  in  the 
first  degree,  and  the  motion  to  nonsuit  the  first  degree  count  should  have 
been  allowed,  and  the  special  instructions  given. 

This  may  all  be  true,  but  the  jury  is  not  required  to  accept  the  whole 
of  the  confession.  They  may  accept  a  part  and  reject  a  part.  In 
considering  whether  there  is  any  evidence  of  premeditation  and  delibera- 
tion, the  entire  evidence  must  be  considered,  and  in  the  aspect  most 
favorable  to  the  State. 

The  State's  evidence  tended  to  show  that  on  the  morning  of  24  August, 
1920,  about  6:30,  the  dead  body  of  defendant's  wife  was  found  upon 
the  porch  of  the  house  where  she  lived,  as  though,  apparently,  laid  out 
by  some  person.  There  was  no  hat  upon  her  head  or  shoes  or  stockings 
upon  her  feet.  Her  hair  was  loose,  and  there  were  fragments  of  grass 
and  leaves  in  it,  while  her  feet  showed  signs  of  dirt,  as  though  she  had 
been  walking  barefooted.  Dr.  J.  N.  Moore,  a  practicing  physician  and 
coroner  of  Madison  County,  held  the  post  mortem  examination  upon  her 
body  that  day.     He  found  a  frothy  mucus  issuing  from  the  mouth  and 
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nose,  imprints  of  finger  nails  on  each  side  of  her  throat,  black  and  blue 
spots  on  her  left  arm  and  right  leg,  this  discoloration  extending  over  the 
lower  part  of  her  throat  and  back  of  it,  and  over  almost  her  entire  back, 
and  parts  of  both  legs  and  both  arms.  He  further  stated  that  in  his  opin- 
ion she  died  of  strangulation.  The  house  itself  was  a  small  wooden  house, 
with  a  porch  in  front,  about  two  feet  from  the  ground  and  about  eight  or 
ten  feet  wide.  It  is  about  fifteen  or  twenty  feet  from  the  road.  On 
the  side  of  the  road,  but  about  77  steps  away  was  a  level  place  above  the 
road  covered  with  old  dead  leaves  and  things  of  that  sort.  There  was 
evidence  of  a  struggle  there,  and  barefoot  track  and  other  tracks. 
Sheriff  Bailey  picked  up  a  hairpin  there  that  corresponded  with  hairpins 
in  the  hair  of  the  deceased,  and  the  dead  leaves  at  that  place  corre- 
sponded with  those  in  her  hair.  On  the  opposite  side  of  the  house  from 
this  place  he  also  saw  a  woman's  track,  a  heel  of  a  woman's  shoe,  and  it 
looked'  like  a  woman  had  gotten  up  on  the  bank  and  mounted  a  horse  or 
something.  He  saw  the  whole  track  of  the  shoe  (p.  55).  Other  wit- 
nesses testified  to  the  track  of  this  woman,  and  further  on  they  discovered 
the  track  of  a  mule.  The  defendant  acknowledged  the  killing  of  his 
wife.  He  said  he  came  on  !N'o.  27  that  passes  '^ere"  about  9 :42  on  the 
night  of  23  August;  that  he  got  off  the  train  at  Barnard  and  started 
on  out  home.  He  was  going  down  to  Sandy  Bottom,  and  coming  up  the 
road  that  comes  down  the  railroad,  about  a  mile  this  side  of  Betsy's 
Siding,  and  as  he  went  on  down  the  railroad  he  struck  up  with  a  man 
who  had  some  whiskey,  and  who  gave  him  two  or  three  drinks  of  whis- 
key; that  he  went  this  road  up  Sandy  Bottom  and  went  around  home, 
and  when  he  got  home  there  was  a  man  there  with  a  mule  and  his  wife 
was  on  the  porch,  and  he  just  passed  right  on  down  the  read  a  little 
piece,  and  sat  down,  and  he  said  that  the  man  got  on  the  mule  and  left, 
and  said  directly  she  came  down  where  he  was  and  said  they  got  to 
talking,  and  one  word  brought  on  another,  and  said  after  a  while  he  said 
he  choked  her,  and  said  in  a  minute  or  two  she  got  up  and  put  her  hand 
on  his  shoulder  and  took  him  by  the  arm  and  they  went  back  up  to  the 
house,  and  she  sat  on  the  porch,  and  he  sat  down  in  the  yard,  and  she 
fell  over  on  the  porch.  He  said  he  thought  she  was  crying,  and  went 
up  to  her  and  saw  she  was  dead;  and  he  said  that  sorter  straightened 
him  up  and  he  sorter  straightened  her  out  and  left.  Said  he  came  on 
back  down  that  same  ro^d  to  Betsy's  Siding  to  the  railroad,  and  said  he 
passed  here  about  three  o'clock  in  the  morning  and  caught  a  freight  at 
Rollins'  and  went  into  Asheville  and  caught  the  early  morning  train  out 
of  Asheville  into  Spartanburg. 

We  think  upon  this  evidence  the  jury  may  well  have  inferred  that  the 
killing  of  the  wife  by  the  husband  was  premeditated  and  deliberate.     It 
doesn't  require  any  great  length  of  time  to  elapse  between  the  time  when 
47—180 
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the  design  to  kill  is  formed  and  when  it  is  put  into  execution.  When 
the  purpose  of  killing  is  weighed  long  enough  to  form  a  fixed  design  to 
kill,  and  at  a  subsequent  time,  no  matter  how  soon  or  how  remote,  it  is 
put  into  execution,  there  is  sufficient  premonition  and  deliberation  to 
constitute  murder  in  the  first  degree.  S.  v.  Covington,  117  N*.  C,  834; 
S.  V.  Dowden,  118  N.  C,  1146. 

There  is  evidence  of  motive  to  put  the  wife  out  of  the  way.  The 
defendant  had  deserted  his  wife  and  children,  according  to  the  evidence, 
and  had  gone  to  another  State  and  was  living  in  adultery  with  his  co- 
defendant,  Gertrude  Sams.  He  was  intent  on  selling  the  home  where 
his  wife  and  children  lived,  but  she  refused  to  join  in  the  execution  of 
the  deed. 

On  the  afternoon  of  the  homicide  he  left  Spartanburg,  South  Carolina, 
And  while  riding  on  the  train  tried  to  conceal  himself  from  the  passengers 
who  might  recognize  him.  He  got  off  the  train  between  9  and  10  o'clock 
the  night  of  23  August.  According  to  his  own  statement,  he  went  to 
his  wife's  home  and,  seeing  a  man  there  with  a  miile  with  his  wife  on 
the  porch,  he  passed  by  and  concealed  himself  until  the  man  left.  His 
own  confession,  as  well  as  the  evidence  of  the  physician,  shows  that  he 
strangled  his  wife  to  death.  The  evidence  also  shows  that  her  body 
had  been  badly  beaten  up ;  that  there  were  black  and  blue  spots  on  her 
left  arm  and  right  leg,  and  all  over  her  entire  back  and  parts  of  both 
legs  and  both  arms.  The  method  employed  to  produce  death  is  some 
evidence  of  a  deliberate  purpose  to  kill.  A  man  may  fire  a  pistol  in  the 
heat  of  passion  and  kill  another,  and  unpremeditately,  but  one  who 
strangles  his  wife  and  beats  her  to  death,  not  only  employs  a  most  brutal 
and  inhuman  means,  but  he  employs  one  that  indicates  a  deliberate 
purpose  to  destroy  life  at  all  hazards.  He  has  the  opportunity  to  see 
the  effect  of  what  he  is  doing.  There  is  time  for  repentence  and  of  an 
opportunity  to  stop  before  he  has  finally  carried  out  his  fiendish  purpose. 

There  is  also  evidence  that  the  defendant  had  a  confederate  with  him 
to  asaist  him  in  getting  rid  of  his  wife,  and  this  confederate,  it  is  con- 
tended by  the  State,  must  have  been  Ctertrude  Sams. 

It  is  useless,  however,  to  discuss  this  evidence  at  length.  There  is 
abundant  evidence  to  go  to  the  jury  that  the  defendant  deliberately  and 
purposely  killed  his  wife,  and  that  he  had  a  very  compelling  motive 
which  urged  him  on. 

The  defendant  excepts  because  the  judge  failed  to  present  to  the  jury 
a  view  of  manslaughter.  His  Honor  very  properly  charged  the  jury 
that  there  was  no  evidence  of  manslaughter  in  the  case.  There  is  no 
evidence  that  the  wife  was  armed  or  committed  any  act  which  would 
excuse  the  conduct  of  the  defendant. 
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On  account  of  the  importance  of  this  case,  we  have  not  confined  our 
examination  of  the  record  to  the  matters  presented  in  the  brief.  We 
haTe  examined  the  whole  record  and  find 

No  error. 


STATE  V.  A.  D.  CANUP. 
(Filed  24  December,  1920.) 

1.  H<miicide-*]iitirder----Evideiic^----Threfit0---€haracter. 

Upon  a  trial  for  a  homicide  where  there  Is  no  evidence  that  the  prisoner 
acted  In  self-defense,  or  was  reasonably  apprehensive  that  his  life  was  In 
danger,  or  of  receiving  great  bodily  harm,  but  that  he  had  shot  the 
deceased  In  the  back,  and  the  transaction  Is  not  In  doubt,  evidence  of  the 
character  of  the  deceased,  or  of  threats  made  by  him  but  not  previously 
communicated  to  the  prisoner,  are  properly  excluded. 

2.  Homicide— Mnrdep—Intozieation — ^Evidence. 

Upon  a  trial  for  a  homicide  where  the  evidence  shows  that  the  prisoner 
shot  the  deceased  when  the  latter  was  drunk,  profane  and  boisterous, 
testimony  under  the  facts  of  this  case  was  not  Improperly  excluded  that 
the  deceased  was  In  the  habit  of  drinking. 

8.  Homicide— -Murder — ^EMdence— Declarations. 

Where  the  prisoner  Is  a  policeman,  and  on  his  trial  for  the  homicide  of 
one  whom  he  was  assisting  to  arrest,  by  shooting  him  In  the  back  with  a 
pistol,  his  declarations,  made  some  time  before  the  homicide,  as  to  his 
promptitude  and  readiness  to  shoot  under  such  circumstances  are  properly 
admitted,  with  other  evidence  tending  to  show  his  guilt 

4.  Homicide— -Murder —  Chiuracter —  Bvldence—  Oross-examinatioii —  Im- 
peaching Evidence. 

The  deceased  was  killed  when  being  arrested  by  the  prisoner,  a  police- 
man: Beldy  upon  a  trial  for  murder,  the  defense  may  cross-examine  a 
witness  who  has  testified  to  the  good  character  of  the  deceased,  upon 
matters  tending  to  Impeach  his  general  character,  but  not  as  to  specific 
Instances,  or  as  to  how  many  men  it  had  taken  to  arrest  him  on  a  former 
occasion,  this  being  collateral  to  the  issue  being  tried. 

Appeal  by  defendant  from  Webb,  J.,  at  August  Term,  1920,  of 
Chebokee. 

The  defendant  and  John  H.  Cooper  were  tried  for  murder  of  Dan 
Sprinkle.  The  solicitor  at  the  beginning  of  the  trial  announced  that 
he  would  not  ask  for  a  verdict  of  murder  in  the  first  d^ree,  and  at  the 
close  of  the  testimony  for  the  State  took  a  nol  pros  as  to  Cooper. 

Canup  was  a  policeman  in  the  town  of  Andrews.  The  deceased 
(Sprinkle)  was  drinking  that  night,  and  was  boisterous  and  profane  in 
the  presence  of  Cooper,  who  was  also  a  policeman,  and  the  defendant. 
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They  attempted  to  arrest  Sprinkle,  who  resisted.  With  the  aid  of  the 
witness  Will  Cook,  and  a  man  named  McAfee,  they  got  him  down  and 
put  handcuffs  on  one  arm.  He  hegged  to  go  home,  and  said  he  would 
come  back  and  pay  his  fine.  Cooper  said :  "Let  him  up."  The  deceased 
got  up,  knife  in  hand,  making  two  licks  at  Cook  with  his  knife.  He 
then  started  for  Cooper,  who  backing  said:  'TDan,  I  hate  to  kill  you, 
but  I  am  going  to  do  it  if  you  don't  stop,"  and  fired  his  pistol  into  the 
ground.  At  this  juncture  the  wife  of  the  deceased  ran  up  and  got 
between  Sprinkle  and  Cooper,  whose  connection  with  the  matter  there 
ended. 

Will  Cook  testified:  "Sprinkle  wasn't  doing  anything  when  Canup 
fired  his  first  shot.  He  was  standing  with  his  back  to  us.  Me  and 
Canup  were  behind  Sprinkle.  I  was  about  as  close  to  Sprinkle  as  the 
table.  The  first  shot  hit  him  in  the  back.  It  staggered  Sprinkle,  and 
he  turned  around  and  went  to  fighting  like  Canup,  and  then  Canup  kept 
shooting.  I  didn't  see  Sprinkle  do  anything  up  to  the  time  Canup  shot 
him  in  the  back  the  first  time.  I  was  standing  there  all  the  time.  I  said 
to  Canup,  T)on't  shoot  him ;  don't  shoot  a  drunk  man ;  knock  him  down 
and  put  the  handcuffs  on  him  I'  " 

The  shot  that  killed  Sprinkle  entered  his  back  and  came  out  at  his 
collar  bone.  The  defendant  was  found  guilty  of  manslaughter,  and 
appealed. 

Attorney-Oeneral  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 

J,  N.  Moody  and,  Felix  E,  Alley  for  defendant, 

Clark,  C.  J.  Exceptions  1  and  2,  to  the  exclusion  of  threats  made 
by  the  deceased  against  the  officers,  Cooper  and  Canup.  The  judge 
excluded  the  evidence  of  these  threats  because  not  communicated  to 
Canup. 

In  S,  V.  Blackwell,  162  N.  C,  672,  it  is  said:  "As  a  general  rule, 
evidence  of  the  character  of  the  deceased  is  not  relevant  to  the  issue  in 
a  trial  for  homicide,  and  consequently  it  is  not  permissible  to  show  the 
general  reputation  as  a  dangerous  or  violent  man;  but  when  there  is 
evidence  showing,  or  tending  to  show,  that  the  prisoner  acted  in  self- 
defense,  under  a  reasonable  apprehension  that  his  life  was  in  danger, 
or  that  he  was  in  danger  of  great  bodily  harm,  evidence  of  the  character 
of  the  deceased,  as  a  violent  and  dangerous  man,  is  admissible,  provided 
the  prisoner  at  the  time  of  the  homicide  knew  of  such  character,  or  the 
nature  of  the  transaction  is  in  doubt." 

The  same  rule  applies  to  threats.  S.  v,  Hines,  179  N.  C,  758,  and 
cases  there  cited.     Moreover,  in  this  case,  according  to  the  evidence,  the 
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deceased  was  not  fighting  when  Canup,  from  behind,  fired  the  first  shot, 
which  caused  the  death  of  the  deceased. 

The  doctrine,  as  laid  down  in  8.  v.  Turpin,  77  IST.  C,  473,  and  in  8,  v. 
Baldwin,  155  N.  C,  494,  stating  the  cases  in  which  the  proof  of  uncom- 
municated  threats  are  permissible,  does  not  apply  in  this  case,  for  there 
were  no  other  threats,  which  had  been  communicated  which  this  testi- 
mony would  have  tended  to  corroborate;  the  evidence  of  the  transactions 
was  not  circumstantial,  but  direct,  and  the  character  of  the  transaction 
was  not  in  doubt. 

Exception  No.  3.  It  was  not  error  to  exclude  evidence  that  the  de- 
ceased was  in  the  habit  of  drinking.  The  evidence  was  uncontradicted 
that  he  was  drunk,  boisterous,  and  profane  that  night.  Exception  No.  4. 
It  was  not  error  to  admit  the  declaration  of  the  defendant,  made  some 
weeks  before  the  homicide  as  to  his  general  attitude  in  regard  to  shooting, 
while  on  the  police  force,  that  'Tie  would  go  ahead  and  the  first  thing 
he  would  do  he  would  shoot  somebody  and  learn  them  how  it  was."  He 
said  he  would  not  take  any  chances  himself.  The  jury  was  entitled  to 
this  evidence  as  showing  that  the  defendant  intended  to  be  quick  in 
using  a  deadly  weapon  in  making  arrests. 

Exception  N'o.  5.  The  witnesses  for  the  State  testified  that  the  char- 
acter of  the  deceased  was  good.  The  defense  asked  this  witness,  'Do 
you  know  how  many  men  it  took  to  arrest  him  at  Sylva  when  he  was 
drunk?"  This  question  was  properly  excluded.  It  was  competent  in 
cross-examination  to  ask  questions  tending  to  impeach  general  character, 
but  not  as  to  particular  matters  as  this  would  raise  innumerable  col- 
lateral issues.  8,  V,  Holly,  155  "N.  C,  485,  and  citations  thereto  in 
Anno.  Ed. 

The  assignment  of  errors  in  the  charge  is  upon  the  ground  that  the 
charge  as  a  whole  is  argumentative  and  equivalent  to  the  expression  of 
opinion  by  the  court,  but  we  do  not  think  this  objection  is  sustained  by 
a  perusal  of  the  charge. 

No  error. 


STATE  V.  LORENZO  McMILLAN  et  al. 

(Filed  24  December,  1920.) 

Intoxicatiiig  liiqnor — Spirltaoas  liiquor — ^Manufacture— Common  Ben^t 
—Circumstantial  Evidence. 

A  conviction  of  several  defendants  upon  wholly  circumstantial  evidence 
tending  to  show  that  they  had  a  common  purpose  in  illicit  distilling 
spirituous  liquor  in  a  close  neighborhood  to  each  other,  upon  adjoining 
premises,  and  receiving  a  common  benefit,  may  be  had,  as  in  this  case, 
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where  tbere  wiui  eyldeoce  tbat  they  had  moved  stills  txom  one  place  to  the 
other  on  their  lands,  to  conceal  their  operations,  ^sed  the  still  slops  for 
the  feeding  of  th^r.  hogs,  with  other  circumstantial  evidence  t^idi^g  to 
show  the  Jotnt  and  onlawfol  manufacture  of  the  liquor,  and  Idoitifs^ing 
tbem  ttierewlth. 

Afpeal  bj  defendants  from  Finley,  J,,  at  April  Term,   19S0,  of 

SOOTLAND. 

The  defendants,  four  iHrothers,  were  oonyicted  of  maimfa.ofcuriBg 
liquor,  and  from  the  judgment  upon  such  conviotion  tb4^  appeiUed  to 
this  Court. 

AUomey-Oeneral  Mannmg  and  Assistant  AUomey-Oeneral  Nash  for 
the  Staie. 

Waiter  H.  Neal  for  defendants. 

Walker,  J.  The  jury  might  very  well  have  acquitted  the  defendants, 
but  as  it  did  not,  the  main  question  on  this  appeal  is  whether  or  not 
there  is  any  evidence  which  justified  such  conviction.  That  evidence 
is  wholly  circumstantial,  but,  from  the  nature  of  such  offenses,  that  quite 
frequently  is  the  only  evidence  available,  but  sometimes  it  is  of  so  strong 
a  character  as  to  be  really  more  convincing  than  any  other  kind.  We 
have  affirmed  convictions  for  this  class  of  offenses  where  the  testimony 
was  not  as  strong  as  that  we  find  in  this  record.  8.  v.  Homer,  174 
X.  C,  788;  S,  V,  Carroll,  176  N.  C,  730;  S,  v.  Bush,  177  N.  C,  551. 

The  following  circumstances,  among  others,  tend  to  show  defendant's 
guilt  : 

1.  They  all  lived  between  two  creeks,  three  of  them  on  the  same  land 
and  one  on  the  adjoining  tract,  their  houses  being  about  a  quarter  of  a 
mile  apart:  first^  Charles'  home,  then  Elijah's,  then  Jesse's,  then 
Lorenzo's. 

2.  Within  forty-five  steps  of  Charles'  home  the  officers  found  a  com- 
plete still  and  beer  ready  to  still.  The  path  led  from  the  still  to  the 
hog  lot,  and  the  hogs  had  been  fed  still  slops.  There  was  a  pool  from 
which  water  was  obtained  for  the  still  nearby. 

3.  At  Elijah's,  a  quarter  of  a  mile  off,  they  found  that  his  hogs  had 
been  fed  still  slops ;  steps  leading  from  the  hog  lot  to  two  barrels  of  beer, 
hid  in  the  woods,  one  right  above  and  the  other  right  below.  There  were 
paths  leading  from  the  still  site  to  the  house.  ^'The  paths  all  led  bade  to 
the  house,  and  there  were  fresh  tracks  coming  and  going."  Plain  path 
from  Elijah's  house  to  still. 

4.  At  Jesse's  they  found  a  still  site  in  a  swamp  near  by,  and  there  were 
still  sites  up  and  down  the  creek  with  paths  leading  between  them.    At 
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the  Btill  site  near  Jesse's  they  found  jars,  bottles,  and  things  of  that  sort, 
and  about  a  half  barrel  of  beer. 

5.  At  Lorenzo's  they  found  a  place  where  whiskey  had  been  made, 
about  181  steps  from  his  house,  fresh  signs  which  showed  that  liquor 
had  been  made  within  three  or  four  days,  signs  of  beer  which  had  been 
emptied  in  a  pit,  and  it  could  be  smelled  some  distance. 

L.  P.  Smith,  for  the  State,  said :  *^e  would  go  there  and  find  where 
a  still  was,  and  maybe  inside  of  another  week  we  would  find  it  in  another 
place.  On  one  occasion  when  I  went  over  there  I  found  two  men  at 
the  still  between  Elijah's  and  Lorenzo's  house.  We  found  two  men 
operating,  and  they  ran.  One  of  them  looked  like  it  was  Lorenzo,  and 
he  had  on  an  army  hat  like  I  had  seen  him  wear.  I  never  have  seen 
him  wear  it  since,  because  I  had  it." 

This  is  not  only  some  evidence  of  all  the  defendants'  guilt,  but  also  of 
a  common  purpose  and  enterprise  in  which  they  were  engaged.  If  this 
proposition  is  correct,  then  both  questions  were  for  the  jury,  and  it  ha3 
determined  both  adversely  to  the  defendants. 

The  defendants  each  went  upon  the  stand  and  testified  in  his  own 
behalf.  They  also  introduced  evidence  of  their  good  character.  The 
State,  in  rebuttal,  introduced  a  number  of  witnesses  who  testified  that 
their  characters  were  bad  for  making  whiskey.  They  having  put  their 
character,  as  parties,  in  issue,  this  is  a  circumstance  which  amounts  to 
substantive  evidence  against  them.  8.  v.  Atwood,  176  N".  C,  704;  S,  v. 
Butler,  177  N.  C,  585. 

While  there  is  no  very  positive  or  direct  evidence  to  show  a  conspiracy 
to  manufacture  liquor,  or  a  joint  manufacture  of  the  same,  which  is  more 
accurate,  there  are  circumstances  from  which  the  jury  could  reasonably 
infer  that  such  was  the  purpose  of  these  defendants.  They  evidently 
understood  by  secret  or  tacit  agreement  among  themselves  that  they 
sliould  derive  a  joint  benefit  from  the  transaction.  The  evil  intent  of 
persons  may  be  concealed  in  many  and  various  ways,  and  it  would  be 
impossible  for  the  State  to  expose  the  particular  intent,  in  any  individual 
case,  unless  it  could  resort  to  circumstantial  evidence.  This  had  the 
appearance  of  a  family  affair,  a  brotherhood  of  lawbreakers,  and  it  was 
not  an  unnatural  affiliation,  if  they  were  all,  as  it  seems,  disposed  to 
do  it  in  that  way. 

The  hogs  of  all  of  them  were  included  in  the  procedure,  as  they  were 
gathered  together  at  a  common  trough  and  were  fed  with  the  swill  taken 
from  the  stills,  which  were  used  apparently  in  this  joint  enterprise. 
But  this  is  not  so  vital  a  fact  as  to  be  essential  to  a  conviction. 

It  cannot  be  seriously  denied  that  there  was  some  evidence  of  the 
individual  guilt  of  the  defendants,  but  they,  each  and  all  of  them>  do 
assert  that  there  is  no  evidence  of  a  combination  between  them  to  violate 
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the  law.     We  think  there  is  some  evidence  of  concert  between  them. 

The  removal  or  shifting  of  the  stills  and  equipment  from  one  place 
on  their  lands  to  another,  the  location  and  proximity  of  their  homes,  the 
general  appearance  of  the  places,  and  the  use  to  which  they  put  the 
slops,  or  swill,  and  the  manner  in  which  they  did  it.  If  all  of  the 
circumstances  are  taken  together,  as  they  should  be,  they  tended  to  show 
cooperation,  or  united  action,  by  the  defendants  sufficient  for  the  jury 
to  pass  upon  the  fact.  The  defendants  iagreed  to  the  consolidation,  pro- 
vided it  was  tried  on  the  theory  of  a  joint  purpose  to  break  the  law,  and 
we  have  considered  it  that  way. 

We  cannot  see  why  there  is  much  practical  difference  in  a  conviction 
of  all  the  defendants  of  a  joint  unlawful  dealing  in  liquor  and  a  separate 
conviction  of  each  one  of  them  of  the  same  offense,  as  either  is  a  misde- 
meanor punishable  in  the  discretion  of  the  court,  where  the  manufacture 
is  the  first  offense,  Cousol.  Statutes,  sec.  3409,  but  the  decision  is  not  put 
upon  this  ground,  nor  need  it  be. 

We  have  read  and  carefully  considered  the  able  and  learned  briefs  of 
defendants'  counsel,  which  strongly  present  their  side  of  the  case,  but 
when  we  weigh  the  proof,  as  has  been  done,  we  find  ourselves  unable  to 
say  that  there  is  absolutely  no  evidence  of  cooperation  by  these  defend- 
ants in  manufacturing  the  liquor. 

The  nonsuit,  therefore,  was  properly  refused,  and  the  request  for  a 
peremptory  instruction  to  acquit  should  not  have  been  granted. 

N"©  error. 


STATE  V.  ESTIB  FORE. 
(Filed  24  December,  1920.) 

1.  Intoxicating  Uqnor — Spirltaons  Liqnor — ^Possession — ^Presnmptii 

Evidence. 

Evidence  tliat  the  defendant  occupied  a  room  in  a  city  ten  miles  from 
his  home,  fitted  up  for  receiving  intoxicating  liquor  and  keeping  it  for  sale, 
and  therein,  at  the  time  of  his  arrest,  there  was  found  in  his  possession 
more  than  a  quart  of  whiskey,  in  several  small  bottles,  and  also  a  whiskey 
glass,  a  funnel,  empty  bottles  and  fruit  jars,  is,  in  the  absence  of  explana- 
tion, sufficient  to  sustain  a  conviction  of  the  offense  of  receiving  liquor 
illegally  and  for  an  illegal  puri)ose. 

2.  Same-^tatates-— €k>ngress — ^Volstead  Act— Constitutional  Law— Con- 

current Powers. 

The  purpose  of  the  Eighteenth  Amendment  to  the  Federal  Constitution 
was  to  prevent  the  manufacture,  sale,  or  transportation  of  intoxicating 
liquors  within,  the  importation  thereof  into,  or  the  exportation  thereof 
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from  the  United  States  and  the  territories  subject  to  the  Jurisdiction 
thereof  for  beverage  puri)oses,  and  to  give  Congress  and  the  several  States 
* 'concurrent  power"  to  enforce  these  provisions  "by  appropriate  legisla- 
tion": Held,  by  giving  Congress  and  the  Legislatures  of  the  different 
States  "concurrent"  powers,  the  latter  may  enact  such  laws  for  the  accom- 
plishment of  the  main  purpose  of  the  Eighteenth  Federal  Amendment  as 
are  not  in  conflict  with  the  congressional  legislation  on  the  same  subject- 
matter,  but  in  addition  thereto  and  coming  within  the  police  regulations 
of  the  State,  and  in  the  enforcement  thereof;  and  our  State  statutes  on 
the  subject  of  the  presumption  that  the  possession  of  spirituous  liquors,  in 
certain  quantities,  is  for  the  purpose  of  unlawful  sale,  is  not  in  conflict 
with  the  Volstead  Act  of  Congress,  41  U.  S.  Sts.  at  Large,  and  is  a  valid 
and  enforcible  aiactment. 

S,  Same, 

As  to  whether  our  statute  upon  the  subject  of  receiving  more  than  one 
quart  of  intoxicating  liquor  in  fifteen  days  is  in  conflict  with  the  Volstead 
Act,  Quaere? 

Appeal  by  defendant  from  Long,  J,,  at  the  September  Term,  1920, 
of  Buncombe. 

The  defendant  was  convicted  of  receiving  and  keeping  liquor  on  hand 
for  sale,  and  from  the  judgment  upon  such  conviction  appealed  to  this 
Court.  There  were  four  counts  in  the  bill  of  indictment,  the  first  charg- 
ing the  transporting  of  liquor;  second,  the  delivering  of  liquor  in  a 
quantity  greater  than  one  quart;  third,  the  receipt  of  more  than  one 
quart  of  liquor  during  fifteen  consecutive  days;  and  fourth,  keeping 
liquor  in  his  possession  for  the  purpose  of  sale. 

'before  the  impaneling  of  the  jury,  counsel  for  the  defendant  moved 
to  dismiss  the  action,  for  that  all  laws  upon  the  statute  books  of  the 
State  of  !N'orth  Carolina  referring  to  the  manufacture,  sale,  and  trans- 
portation of  intoxicating  liquors  were  repealed  when  the  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States  went  into  effect, 
said  date  being  16  January,  1920,  and  this  offense  with  which  this  de- 
fendant is  charged  having  been  committed  since  said  date,  and  this 
court  therefore  being  without  jurisdiction."  Motion  overruled,  and 
defendant  excepted. 

The  State  offered  the  following  evidence: 

W.  H.  Harris,  a  member  of  the  police  force  of  Asheville,  testified: 
"That  he  had  known  the  defendant  for  about  one  year ;  that  on  the  night 

of August,  1920,  he  arrested  the  defendant  at  a  boarding-house  in 

the  city  of  Asheville;  that  when  he  entered  the  room  occupied  by  the 
defendant  the  defendant  was  on  his  bed  asleep ;  that  he  found  there  about 
four  pints  of  whiskey,  and  some  empty  bottles,  and.  a  funnel ;  that  there 
was  also  in  said  room  an  empty  suitcase  on  the  floor  close  to  the  bed 
occupied  by  the  defendant;  that  there  were  some  empty  fruit  jars  in 
the  room,  but  that  there  had  not  been  any  whiskey  in  the  jars ;  that  they 
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were  all  emptj  quart  jars;  that  the  whiskey  was  in  a  bureau  drawer,  also 
the  empty  bottles ;  that  he  knew  of  no  sale  of  whiskey  being  made  by  the 
defendant,  nor  had  he  seen  the  defendant  offer  any  whiskey  for  sale ;  that 
the  defendant  was  partially  intoxicated  at  the  time  of  the  arrest;  that 
the  total  amount  of  whiskey  found  in  the  room  was  about  three  and 
one-half  pints,  and  two  empty  pint  bottles;  that  the  defendant  was  in 
his  sleeping-room  at  the  time  of  the  arrest ;  that  he  smelled  of  the  fruit 
jars,  and  that  in  his  opinion  there  had  been  no  whiskey  in  them." 

R.  H.  Luther  testified :  ''I  went  to  hiB  room  with  Mr.  Harris,  when 
the  arrest  was  made.  We  found  the  whiskey  contained  in  the  bottler 
offered  in  cTldence,  and  saw  six  or  eight  empty  bottles  and  six  or  eight 
fruit  jars  in  the  room;  also  a  small  whiskey  glass  and  a  funnel;  the 
fruit  jars  were  at  the  foot  of  the  bed  in  which  the  defendant  was  asleep. 
The  whiskey  was  in  one  of  the  drawers,  which  was  about  half-way  open. 
The  defendant  was  drunk  or  intoxicated  when  we  found  him  on  the  bed. 
The  defendant  lives  near  Leicester,  about  ten  miles  from  this  rooming- 
house." 

At  the  conclusion  of  the  evidence  the  defendant  moved  for  judgment 
of  nonsuit  upon  the  ground  that  there  was  no  evidence  to  support  either 
count  in  the  indictment,  which  motion  was  overruled,  and  the  defendant 
excepted. 

The  jury  returned  a  verdict  of  guilty  on  the  third  and  fourth  counts, 
and  from  the  judgment  pronounced  thereon  the  defendant  appealed. 

Attorney-General  Manning  and  Assistant  Attomey-Oenerai  Nash  for 
the  State. 

George  S.  Reynolds  for  defendant, 

Allen,  J.  The  evidence  is  sufficient  to  sustain  the  verdict.  The 
defendant  lived  ten  miles  from  Asheville,  and  he  was  occupying  a  room 
in  a  boarding-house  in  Asheville,  fitted  up  for  receiving  liquor  and  keep- 
ing  it  for  sale.  At  the  time  of  his  arrest  he  had  more  than  a  quart  of 
whiskey  in  his  possession  in  several  small  bottles,  a  whiskey  glass,  and 
a  funnel,  and  empty  bottles  and  fruit  jars  were  found  in  his  room.  In 
the  absence  of  explanation  the  jury  might  reasonably  and  legitimately 
infer  from  these  circumstances  that  the  defendant  was  receiving  liquor 
illegally  and  for  an  illegal  purpose. 

The  effect  of  the  prohibition  amendment  and  of  the  Volstead  Act  on* 
State  legislation  is  fully  considered  in  the  instructive  and  learned  opinion^ 
by  Rugg,  Chief  Justice,  of  Massachusetts,  in  Commonwealth  v.  Nicker- 
son,  recently  decided,  from  which  we  quote  at  length,  preferring  to  do 
so  to  presenting  the  thoughts  and  reasoning  of  the  Court  in  our  own 
language. 
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The  defendant  vas  convicted  on  tbe  charge  of  sdling  liquor  illegally 
in  violation  of  a  statute  of  the  State,  which  the  defendant  insisted  was* 
superseded  by  the  Volstead  Act. 

The  Court  says:  'The  Eighteenth  Amjendment  was  proclaimed  as 
having  been  ratified,  and  thus  became  a  part  of  the  fundamental  law  of 
the  land,  on  20  January,  1919,  40  U.  S.  Sts.  at  Large,  1941.  Its  &st  twa 
sections,  being  the  ones  here  pertinent,  are  in  these  words : 

"  'Section  1.  After  one  year  from  the  ratification  of  this  article,  the 
n^nuf  aeture,  sale,  or  transportation  of  intoxicating  liquiors  within,  the 
importation  thereof  into,  or  the  exportation  thereof  from  the  United 
States  and  all  territory  subject  to  the  jurisdiction  thereof  for  beverage 
purposes  are  hereby  prohibited. 

"  'Sec.  2.  The  Congress  and  the  several  States  shall  have  ©oneurrent 
power  to  embrace  this  article  by  appropriate  legislation.' 

"Congress,  pursuant  to  the  power  conferred  upon  it  by  the  second 
section  of  the  Eighteenth  Amendment  'to  enforce  this  article  by  appro- 
priate legislation,'  has  enacted  the  iB^Tational  Prohibition  Law,  being  act 
of  26  October,  1919,  ch.  86,  acts  Sixty-sixth  Congress,  41  U.  S.  Sts.  at 
Large,  305,  known  as  the  Volstead  Act." 

"By  Title  II,  s.  1,  of  the  Volstead  Act  it  is  provided  that,  'The  word 
"liquor"  or  the  phrase  "intoxicating  liquor"  shall  be  construed  to  include 
alcohol,  brandy,  whiskey,  rum,  gin,  beer,  ale,  porter  and. wine,  and  in 
addition  thereto  any  spirituous,  vinous,  malt,  or  fermented  liquor, 
liquids,  and  compounds,  whethar  medicated,  proprietary,  patented,  or 
not,  and  by  whatever  name  called,  containing  one-half  of  one  per  centum 
or  more  of  alcohol  by  volume  which  are  fit  for  use  for  beverage  purposes,' 
with  exceptions  not  hwe  material.  By  s.  3  of  the  same  title  it  is  pro- 
vided that  'No  person  shall  on  or  after  the  date  when  the  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States  goes  into  effect, 
manufacture,  sell,  barter,  transport,  import,  export,  deliver,  furnish,  or 
possess  any  intoxicating  liquor  except  as  authorized  in  this  act,  and  all 
the  provisions  of  this  act  shall  be  liberally  construed  to  the  end  and  that 
the  use  of  intoxicating  liquor  as  a  beverage  may  be  prevented.'  By 
s.  29  the  penalty  for  a  sale  of  liquor  in  violation  of  Title  II  is  for  a 
first  offense  a  fine  of  not  more  than  one  thousand  dollars  or  imprison- 
ment not  exceeding  six  months,  and  for  a  second  or  subsequ^it  offense  a 
fine  of  not  less  than  two  hundred  dollars,  nor  more  than  two  thousand 
dollars,  and  imprisonment  for  not  less  than  one  month  nor  more  than 
five  years." 

Section  36  provides:  "All  provisions  of  law  inconsistent  with  this 
act  are  repealed  only  to  the  extent  of  such  inconsistency  and  the  regula- 
tions herein  provided  for  the  manufacture  or  traffic  in  intoxicating 
liquor  shall  be  construed  a's  in  addition  to  existing  laws." 
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The  Court  then  quotes  from  Rhode  Island  v.  Palmer,  262  U.  S.,  aa 
follows :  "  '6.  The  first  section  of  the  amendment — the  one  embodying 
the  prohibition — is  operative  throughout  the  entire  territorial  lijnits 
of  the  United  States,  binds  all  l^islative  bodies,  courts,  public  officers 
and  individuals  within  those  limits,  and  of  its  own  force  invalidates 
«very  legislative  act — whether  by  Congress,  by  a  State  L^islature,  or 
by  a  territorial  assembly — which  authorizes  or  sanctions  what  the  section 
prohibits. 

"  '7.  The  second  section  of  the  amendment — the  one  declaring  "The 
Congress  and  the  several  States  shall  have  concurrent  power  to  enforce 
this  article  by  appropriate  legislation" — does  not  enable  Congress  or  the 
several  States  to  defeat  or  thwart  the  prohibition,  but  only  to  enforce  it 
by  appropriate  means. 

"  '8.  The  words  "concurrent  power"  in  that  section  do  not  mean  joint 
power,  or  require  that  legislation  thereunder  by  Congress  to  be  eflFective 
•shall  be  approved  or  sanctioned  by  the  several  States,  or  any  of  them, 
nor  do  they  mean  that  the  power  to  enforce  is  divided  between  Congress 
and  the  several  States  along  the  lines  which  separate  or  distinguish 
foreign  and  interstate  commerce  from  intrastate  affairs. 

"  The  power  confined  to  Congress  by  that  section,  while  not  exclusive, 
is  territorially  coextensive  with  the  prohibition  of  the  first  section,  em- 
l)races  manufacture  and  other  intrastate  transactions  as  well  as  importa- 
tion, exportation,  and  interstate  traffic,  and  is  in  no  wise  dependent  on 
'or  affected  by  action  or  inaction  on  the  part  of  the  several  States,  or  any 
of  them.'  By  conclusion  10  the  Volstead  Act  is  declared  applicable 
Indifferently  to  the  disposal  for  beverage  of  liquors  manufactured  before 
•and  after  the  Eighteenth  Amendment  became  effective,  and  by  conclu- 
sion 11  the  declaration  of  that  act  that  liquors  containing  as  much  as 
one-half  of  one  per  cent  of  alcohol  by  volume  and  fit  for  use  for  beverage 
•shall  be  treated  as  intoxicating  was  held  to  be  within  the  scope  of  the 
Eighteenth  Amendment." 

Concluding  that  the  Supreme  Court  of  the  United  States  has  not  given 
■an  authoritative  definition  of  the  words  "concurrent  power,"  he  dis- 
cusses this  question  at  length  with  full  and  interesting  citation  of  au- 
thority. 

"This  is  the  only  instance  to  be  found  in  the  Constitution,  or  any  of 
its  amendments,  where  there  is  a  definite  declaration  that  both  Congress 
and  the  several  States  have  'concurrent  power  to  enforce'  any  constitu- 
tional mandate  or  power  *by  appropriate  legislation.'  Certain  powers 
are  reserved  to  the  States.  Article  1,  section  8.  Article  X  of  the  amend- 
ments. Certain  powers  are  prohibited  to  the  States,  and  certain  other 
powers  can  be  exercised  by  the  States  only  by  consent  of  Congress. 
Article  1,  section  10.     But  in  the  Eighteenth 'Amendment  alone  is  there 
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express  establishment  of  the  existence  of  concurrent  power  in  Congress 
and  the  several  States  to  enforce  by  legislation  its  provisions. 

"The  words  of  the  second  section  of  the  Eighteenth  Amendment  are 
specific  to  the  point  that  'The  Congress  and  the  several  States  shall  have 
concurrent  power  to  enforce  this  article  by  appropriate  legislation.' 
This  phrase  is  significantly  different  from  that  found  in  corresponding 
sections  of  Amendments  XIII,  XIV,  and  XV.  In  those  three  instances 
Congress  alone  is  given  power  'to  enforce'  'by  appropriate  l^slation.' 
Here  the  several  States  are  joined  with  the  Congress  as  depositories  of 
concurrent  legislative  power.  It  is  reasonable  to  presume  that  this 
change  in  phraseology  was  adopted  understandingly,  and  imports  an 
intention  to  effect  a  change  in  substance  and  in  scope  of  the  power. 
Slaughter  House  cases,  16  Wall.,  36,  74.  It  is  hardly  likely  that  in  an 
instrument  of  such  transcendent  importance  as  an  amendment  to  the 
Constitution,  the  conjoining  of  Congress  and  the  separate  States  as 
severally  possessors  of  legislative  power  for  enforcement  of  prohibition 
should  under  any  circumstances  be  a  barren  grant  or  confer  merely  an- 
insubstantial  shadow  upon  either.  The  difference  between  the  phrase- 
ology of  the  Eighteenth  Amendment  and  that  of  the  Thirteenth,  Four- 
teenth, and  -Fifteenth  Amendments  in  this  particular,  according  to  the 
common  and  approved  usage  of  language,  expressed  a  purpose  to  repose 
in  the  States  a  substantial  power  capable  of  some  measure  of  effective 
exercise  under  all  circumstances.  The  words  of  the  amendment  declare 
a  complete  possession  of  power  by  the  States  of  which  they  cannot  be 
deprived  by  Congress.  The  force  and  effect  of  the  words  of  the  Eight- 
eenth Amendment,  while  possibly  enlarging  the  permissible  scope  of 
State  legislation  respecting  importation  and  exportation  of  intoxicating 
liquors,  leaves  open  to  State  legislation  the  same  field  theretofore  exist- 
ing for  the  exercise  of  the  police  power  concerning  intoxicating  liquors 
subject  only  to  the  limitations  arising  from  the  conferring  of  like  power 
upon  Congress  with  its  accompanying  implications,  whatever  they 
may  be. 

"Having  regard  only  to  the  words  of  the  Eighteenth  Amendment,  the 
Congress  and  the  several  States  are  placed  upon  an  equality  as  to  legis- 
lative power.  It  is  only  when  the  amendment  is  placed  in  its  context 
with  other  parts  of  the  Constitution  that  the  supremacy  of  the  act  of 
Congress,  if  in  direct  conflict  with  State  legislation,  becomes  manifest." 

"The  amendment  does  not  require  that  the  exercise  of  the  power  by 
Congress  and  by  the  States  shall  be  coterminous,  coextensive,  and  coinci- 
dent. The  power  is  concurrent,  that  is,  it  may  be  given  different  mani- 
festations directed  to  the  accomplishment  of  the  same  general  purpose, 
provided  they  are  not  in  immediate  and  hostile  collision  one  with  the 
other.     In  instances  of  such  collision  the  State  legislation  must  yield. 
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"We  are  of  opinion  that  the  word  'concurrent'  in  this  connection 
means  a  power  continuously  existing  for  efficacious  ends  to  be  exerted  in 
support  of  the  main  object  of  the  amendment,  and  making  contribution 
to  the  same  general  aim  according  to  the  needs  of  the  State,  even  though 
CJongress  also  has  exerted  the  power  reposed  in  it  by  the  amendment  by 
enacting  enforcing  legislation  operative  throughout  the  extent  of  its 
territory.  Legislation  by  the  States  need  not  be  identical  with  that  of 
Congress.  It  cannot  authorize  that  which  is  forbidden  by  Congress. 
But  the  States  need  not  denounce  every  act  committed  within  their 
boundaries  which  is  included  within  the  inhibition  of  the  Volstead  Act, 
nor  provide  the  same  penalties  therefor.  It  is  conceivable  also  that  a 
State  may  forbid,  under  penalty,  acts  not  prohibited  by  the  act  of  Con- 
gress. The  concurrent  power  of  the  States  may  differ  in  means  adopted, 
provided  it  is  directed  to  the  enforcement  of  the  amendment.  L^sla- 
tion  by  the  several  States  approximately  designed  to  enforce  the  absolute 
prohibition  declared  by  the  Eighteenth  Amendment  is  not  void  or  in- 
operative simply  because  Congress  in  performance  of  the  duty  cast  upon 
it  by  that  amendment  has  defined  and  prohibited  beverages,  and  has 
established  regulations  concerning  them.  State  statutes,  rationally 
adopted  to  putting  into  execution  the  inexorable  mandate  against  the 
sale  of  intoxicating  liquors  for  beverage  contained  in  section  1  of  the 
amendment  by  different  definitions,  regulations  and  penalties  from  those 
contained  in  the  Volstead  Act,  and  not  in  conflict  with  the  terms  of  the 
Volstead  Act,  but  in  harmony  therewith  are  valid.  Existing  laws  of 
that  character  are  not  suspended  or  superseded  by  the  act  of  Congress. 
The  fact  that  Congress  has  enacted  l^islation  covering  in  general  the 
field  of  national  prohibition  does  not  exclude  the  operation  of  appropri- 
ate State  l^islation  directed  to  the  enforcement  by  differOTit  means  of 
prohibition  within  the  territory  of  the  State. 

"The  power  thus  reserved  to  the  States  must  be  put  forth  in  aid  of  the 
enforcement  and  not  for  the  obstruction  of  the  dominant  purpose  of  the 
amendment." 

The  Court  then  discusses  the  power  of  the  State  under  the  amendment 
to  enact  legislation  dealing  with  intoxicating  liquors  assuming  that  the 
view  expressed  as  to  the  meaning  of  "concurrent  power"  may  not  be 
correct,  and  says :  "The  general  principle  as  to  the  right  of  the  States 
to  exercise  the  power  of  effective  legislation  concerning  subjects  over 
which  Congress  also  has  power  was  stated  in  these  words  (summarizing 
language  of  Mr,  Justice  Story  in  Houston  v,  Moore,  5  Wheat.,  1,  at  4^), 
in  Oilman  v.  Philadelphia,  3  Wall.,  713,  at  730:  'The  States  may 
exercise  concurrent  independent  power  in  all  cases  but  three :  1.  Where 
the  power  is  lodged  exclusively  in  the  Federal  Constitution.  2.  Where 
it  is  given  to  the  United  States  and  prohibited  to  the  States.    3.  Where 
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from  the  nature  and  subjects  of  the  power,  it  must  necessarily  be  exer- 
cised by  the  National  Government/  " 

Then  follows  many  illustrations  from  decided  cases  of  the  application 
of  the  principle  that  one  may  be  guilty  by  the  same  act  of  a  violation  of 
a  statute  of  the  State  and  an  act  of  Congress,  and  concludes : 

"In  our  opinion  the  irresistible  conclusion  from  these  decisions  is  that 
State  legislation  which  in  its  practical  operation  is  appropriate  to  en- 
force the  chief  aim  of  the  Eighteenth  Amendment,  and  to  make  it  more 
completely  operative  in  all  its  amplitude  is  not  suspended,  superseded, 
set  aside,  or  rendered  inapplicable  in  its  denouncements  by  the  Volstead 
Act,  in  so  far  as  not  incompatible  therewith  or  in  contravention  of  its 
provisions/' 

The  conclusions  of  the  Court  are  satisfactory  to  us,  and  applying 
them  to  the  facts  in  the  record,  we  hold  that  the  defendant  has  been 
properly  convicted  on  the  count  charging  him  with  having  liquor  in  his 
possession  for  the  purpose  of  sale,  because  the  statute  denouncing  this  as 
a  crime  is  not  in  conflict  with  the  amendment  or  the  Volstead  Act,  and 
on  the  contrary,  is  in  aid  of  and  carries  out  the  purpose  of  both. 

It  is  not  so  clear  that  the  conviction  on  the  count  for  receiving  more 
than  one  quart  of  liquor  in  fifteen  days  can  be  sustained,  as  the  statute 
under  which  this  count  is  framed  permits  the  possession  of  liquor  in 
limited  quantities  for  beverage  purposes,  which  may  conflict  with  the 
Volstead  Act,  but  it  is  not  necessary  to  decide  this  question,  as  the  verdict 
on  the  other  count  is  sufficient  to  sustain  the  judgment.  S,  v.  Coleman, 
178  N.  C,  760. 

No  error. 


STATE  V.  OSCAR  C.  HODGES. 

(Filed  24  December,  1920.) 

Health— -Cattle— -Eradication  of  Ticks — Constitutional  Law — Quarantine 
— Statutes. 

The  regulation  of  a  quarantine  district  laid  off  lind  enforced  in  pursuance 
of  C.  S.,  4688  (3)  and  4873,  for  tbie  eradication  of  ticks  on  cattle  under 
the  authority  of  the  commissioners  of  the  county  affected,  and  the  State 
and  Federal  Departments  of  Agriculture,  and  also  under  the  State  and 
Federal  inspections  therein  provided  for,  requiring  those  in  the  district  to 
have  their  cattle  dipped  in  a  solution,  and  by  methods  furnished  them,  to 
get  rid  of  the  ticks  on  the  cattle  and  prevent  infection,  is  a  reasonable  and 
valid  regulation. 

Appbal  by  the  State  from  Calvert,  J.,  at  November  Term,  1920,  of 

BSAUFOBT. 
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The  defendant  was  indicted  for  the  violation  of  the  rules  and  r^ula- 
tions  adopted  by  the  State  Board  of  Agriculture  to  prevent  the  infection 
of  sound  cattle  from  other  cattle  infected  with  tick  fever  and  to  cure 
those  already  infected.  The  complaint  averred  that  the  defendant  in 
Washington  Township  in  the  county  of  Beaufort,  "on  or  about  1  October, 
1920,  unlawfully  and  willfully  refused  for  five  days,  after  notice,  and 
continues  to  fail  and  refuse,  to  dip  certain  of  his  cattle,  to  prevent  the 
infection  of  cattle  ticks,  in  vats  prepared  for  said  purpose,  and  contain- 
ing an  improved  solution,  under  and  by  r^ulation  of,  the  Board  of 
Agriculture  of  IN'orth  Carolina,  he  being  the  owner  and  keeper  of  cattle 
and  premises,  and  served  with  official  notice  of  said  regulation  and  quar- 
antine thereunto  established  and  living  in  a  territory  and  section  of  said 
State  and  county  wherein  the  work  of  tick  eradication  had  been  taken 
up;  quarantine  including  said  county  duly  established  by  State  and 
Federal  agricultural  authorities,  and  notice  thereof  duly  proclaimed; 
in  violation  of  regulations  of  said  department  of  agriculture,  passed 
11  June,  1919,  and  contrary  to  Compiled  Statutes,  4688  (3)  and  4873.'' 

The  defendant  was  tried  before  the  recorder's  court  on  this  charge  and 
upon  appeal  to  the  Superior  Court  the  jury  found  by  special  verdict  tiat 
the  charge  was  true,  and  that  by  regulation  2,  sees.  2,  3,  7,  and  28  of  the 
]N"orth  Carolina  Department  of  Agriculture,  passed  11  June,  1919,  the 
work  of  tick  eradication  in  Beaufort  County  was  taken  up  under  the 
authority  of  the  commissioners  of  said  county,  and  of  the  State  and 
Federal  Departments  of  Agriculture,  and  an  order  was  made  that  cattle 
infected  with,  or  exposed  to,  cattle  tick  fever  should  be  dipped  by  their 
owners  at  stated  intervals;  that  vats  containing  approved  solution  for 
this  purpose  of  eradicating  tick  fever  had  been  provided  in  said  territory 
and  available  to  the  defendant,  who  was  the  owner  of  cattle  and  premises 
in  said  territory  and  available  to  said  vats,  and  though  due  notice  had 
been  given  him  as  prescribed  by  regulation,  he  had  refused  and  failed 
to  dip  his  cattle. 

Upon  said  special  verdict  the  court  was  of  the  opinion  that  the  defend- 
ant was  not  guilty,  and  judgment  was  entered  accordingly.  Appeal 
by  State. 

Attorney-General  Manning  and  Assistant  Attorney-General  Nash  for 
the  State, 

Xo  counsel  contra, 

Clark,  C.  J.  C.  S.,  4688  (3),  provides  that  the  commissioner  and 
Board  of  Agriculture  shall  have  authority  to  make  "investigations 
adapted  to  promote  the  improvement  of  milk  and  beef  cattle,  and  special 
investigations  relating  to  the  diseases  of  cattle  and  other  domestic  ani- 
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mals,  .  .  .  and  shall  have  power  in  such  cases  to  quarantine  the 
infected  animals  and  to  regulate  the  transportation  of  stock  in  this  State^ 
or  from  one  section  of  it  to  another,  and  may  cooperate  with  the  U.  8. 
Department  of  Agriculture  in  establishing  a/nd  mmntaining  cattle  dis- 
tricts or  quarantine  lines  to  prevent  the  infection  of  cattle  from  splenic 
or  Spanish  fever.  Any  person  willfully  violating  such  regulations  shall 
be  liable  to  a  civil  action  to  any  person  injured,  and  for  any  and  all 
damages  resulting  from  such  conduct,  and  shall  also  be  guilty  of  a  mis- 
demeanor." 

The  validity  of  such  statute  conferring  power  on  the  Board  of  Agricul- 
ture to  make  regulations  within  the  purview  of  this  section  was  upheld 
in  S.  V.  R.  R,,  141  N".  C,  846,  and  S.  v.  Gamer,  168  K  C,  630.  The 
Legislature  can  authorize  municipalities  to  require  persons  to  be  vacci- 
nated. 8.  V.  Hay,  126  N".  C,  999 ;  Morgan  v.  Stewart,  144  N.  C,  424, 
and  in  other  matters,  8.  v.  Bea^ham,  125  N.  C,  652;  and  in  many  other 
instances.  Shelby  v.  Power  Co,,  155  N".  C,  196;  Durham  v.  Cotton 
Mills,  141  N.  C,  615;  and  many  other  cases.  A  fortiori  the  power  to 
make  regulations  can  be  confided  to  a  State  administrative  board. 

C.  S.,  4873,  provides  that  upon  proclamation  being  made  of  a  quaran- 
tine, "The  Commissioner  of  Agriculture  shall  have  power  to  make  rules 
and  regulations  to  make  effective  the  proclamation,  and  to  stamp  out 
such  infectious  or  contagious  diseases  as  may  hreah  out  among  the  live- 
stock in  this  State." 

By  virtue  of  the  authority,  the  State  Board  of  Agriculture  passed  the 
regulations  in  question.  Eegulation  TSo.  2,  section  2,  requires  the  State 
Veterinarian  to  cooperate  with  the  TJ.  S.  Department  of  Agriculture  in 
the  eradication  of  the  fever  tick,  and  the  Commissioner  of  Agriculture 
was  authorized  to  appoint  inspectors  to  work  under  inspectors  of  the 
U.  S.  Department  of  Agriculture  and  the  State  Veterinarian. 

Section  3  provides  that  the  work  of  tick  eradication  shall  be  taken  up 
in  any  county  when  the  Commissioner  of  Agriculture  deems  it  wise  and 
best,  and  shall  issue  notice  to  that  effect. 

Section  7  provides :  "When  an  owner  or  keeper  of  cattle  and  premises 
is  served  with  ofScial  notice  of  quarantine,  said  cattle  shall  be  properly 
and  thoroughly  disinfected  by  him  regularly  every  12  or  14  days  under 
supervision  of  the  State  Veterinarian  or  a  duly  authorized  quarantine 
inspector  in  an  approved  dipping  solution  until  such  a  time  as  it  is  ascer- 
tained by  a  regular  official  inspection  that  the  cattle  and  premises  are 
free  from  ticks  and  notice  of  such  has  been  given  by  the  quarantine 
inspector.  If  the  owner  or  keeper  of  cattle  fails  within  5  days  after 
notice  to  adopt  the  recognized  and  approved  methods  of  disinfecting 
cattle  established  in  the  county  he  shall  be  liable  for  prosecution  for 
each  offense." 
48—180 
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"Section  28.  The  annual  order  of  the  TJ.  S.  Department  of  Agricul- 
ture, and  amendment,  naming  the  counties  in  North  Carolina  which  are 
in  quarantine  on  account  of  the  cattle  tick  (Margaropous  anmtUUus)  ^ 
is  hereby  adopted  and  approved,  and  in  addition  to  these  counties,  those 
counties  which  the  Commissioner  of  Agriculture  may  deem  necessary 
are  hereby  declared  under  State  quarantine."  The  county  of  Beaufort 
was  one  of  these  counties. 

The  facts  found  in  the  special  verdict  placed  beyond  question  the 
violation  of  the  above  regulations,  and  specially  section  7,  which  is  set 
out  in  full,  nor  is  there  any  question  under  the  above  quoted  decisions 
of  this  Court  that  the  General  Assembly  could  delegate  the  power  to 
make  such  regulations  upon  the  Board  of  Agriculture.  The  pnly  ques- 
tion presented  is  whether  the  statute  authorized  such  regulation.  We 
think  it  did.  C.  S.,  4688  (3),  provides  that  the  State  Board  of  Agricul- 
ture "may  cooperate  with  the  TJ.  S.  Department  of  Agriculture  in  estab- 
lishing and  mamiaining  cattle  districts  and  quarantine  lines."  The- 
board  has  accordingly,  in  cooperation  with  the  TJ.  S.  Department  of 
Agriculture,  established  Beaufort  County  as  a  cattle  district  within  the 
quarantine  lines  for  the  purpose  of  disinfection.  The  method  of  disin- 
fection is  that  prescribed  by  the  TJnited  States  authorities,  and  the  work 
is  being  done  in  "cooperation"  with  them. 

C.  S.,  4873,  has  given  the  Commissioner  of  Agriculture  the  power  to 
make  rules  and  regulations  "to  stamp  out  such  infectious  or  contagious 
diseases  as  may  break  out  among  the  livestock  of  this  State."  Section  7, 
above  set  out,  is  in  pursuance  thereof,  and,  authorized  by  the  above 
statutes,  any  violation  thereof  is  a  misdemeanor  under  the  terms  of  the 
statute. 

The  eradication  of  the  cattle  tick  is  a  matter  of  national  importance, 
and  especially  to  the  South,  for  beyond  a  certain  isothermal  line  running 
through  northern  Virginia  and  thence  through  the  mountains  of  western 
I^orth  Carolina,  and  then  northwesterly  again,  the  cattle  ticks  are  de- 
stroyed by  the  winter  freezes.  The  Federal  Government  has  spent  vast 
sums  of  money,  in  cooperation  with  smaller  sums  contributed  by  this  and 
other  States  in  which,  by  reason  of  the  milder  winters,  the  tick  pest  is 
perennial  except  where  it  has  been  eradicated  by  the  action  of  the  State 
and  Federal  Governments.  Already  many  States  have  been  rendered 
absolutely  free  from  the  pest,  and  the  Federal  statutes  control  the  ship- 
ping or  the  passing  of  cattle  from  those  parts  of  any  State  not  yet  free 
from  the  pest  into  the  other  parts  of  the  TInion.  The  map  on  next  page 
shows  (dotted  line)  where  the  quarantine  line  between  the  free  and 
infected  districts  stood  in  1906.  The  shaded  portion  shows  where  it  now 
stands,  having  by  the  gradual  action  of  the  State  and  the  Federal  Gov- 
ernments been  pushed  eastward  until  only  21  counties  in  North  Carolina 
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remain  in  the  infested  district,  most  of  them  being  small  counties  in 
area,  and  even  beyond  the  quarantine  line  of  1920,  one  county  (Pasquo- 
tank) is  already  freed.  The  work  of  pushing  the  line  eastward  and 
freeing  those  counties  is  being  pressed  in  several  counties,  among  them 
the  county  of  Beaufort,  in  which  the  defendant  claims  the  right  to  halt 
the  State  and  Federal  Governments  in  this  great  work  which  is  doing 
so  much  for  the  benefit  of  agriculture,  as  well  as  the  stock-raising 
interests. 

The  cattle  tick  is  being  stamped  out  in  the  South,  in  which  alone  any 
infested  districts  still  remain.  Indeed,  it  may  be  said  that  good  livestock 
is  the  basis  of  good  farming.  When  there  is  no  manure  with  which  to 
enrich  the  soil,  the  farmer  must  depend  upon  one  or  two  cash  crops. 
With  tick-infested  cattle  the  result  is  much  the  same,  for  scrubs  do  not 
turn  into  beef  and  milk  to  the  same  extent  as  graded  stock,  and  they 
cannot  be  shipped  across  the  line  for  any  purpose  whatever,  for  sale,  or 
otherwise,  into  tick-free  territory,  which  now  embraces  nine-tenths  of 
the  whole  country. 

There  is  no  known  method  that  will  free  any  territory  of  ticks  except 
that  of  dipping  in  the  manner  and  with  the  material  prescribed  by  the 
U.  S.  Department  of  Agriculture,  which  furnishes  trained  men  to  super- 
vise the  dipping  of  cattle,  without  charge.  Under  such  trained  super- 
vision there  is  no  danger  of  injury  to  cattle.  The  cost  of  the  dipping 
vat  for  the  neighborhood  is  estimated  at  from  $40  to  $50,  and  the  cost 
of  material  used  in  preparing  the  bath  is  less  than  5  cents  a  season  for 
each  head  of  cattle  dipped.  The  United  States  authorities  estimate  in 
their  o£Scial  reports  that  the  still  infected  parts  of  the  South  cost  thia 
section  $50,000,000  annually. 

The  work  that  has  already  been  done  will  be  in  vain  unless  it  is  pushed 
to  completion,  for  the  Government  reports  show  that  each  tick,  as  it 
drops  oflF  the  animal  when  full  of  blood,  is  also  full  of  eggs,  of  which  it 
lays  from  3,000  to  5,000  on  the  ground.  These,  when  hatched,  lay  in 
the  grass  and  weeds  ready  to  board  the  first  animal  that  comes  along. 
The  Government  estimates  that  dipping  makes  even  a  tick-infested  steer 
worth  from  $5  to  $10  more.  The  effect  of  the  tick  pest  upon  the  cows 
is  still  worse,  as  it  reduces  the  flow  of  milk  42  per  cent — a  loss  of  $30 
per  cow  per  year.  The  above  data  is  taken  from  the  o£Scial  reports 
issued  by  the  United  States  Government,  which  has  spent  far  more  in 
this  State  iojr  this  purpose  than  the  State  itself. 

The  prosecution  of  the  work,  until  the  utter  and  final  elimination  of 
the  pest  is  necessary,  for  if  this  destruction  is  stayed  it  will  return  and 
again  occupy  the  territory  which  has  been  freed  already  at  Government 
expense  to  the  benefit  to  the  whole  country. 
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From  1906,  when  this  cooperative  work  was  first  undertaken,  to 
1  Decanber,  1920,  a  total  of  510,091  aquare  miles  was  released  from 
Federal  quarantine  which  had  been  established  to  control  the  situation, 
and  in  considerable  additional  area  the  work  was  wdl  under  way. 


In  view  of  publie  policy  evinced  by  Fedpral  and  State  legislation,  and 
the  great  benefit  that  has  roaulted,  the  Court  should  give  a  wise  and  lib- 
eral construction  to  the  rules  and  regulations  for  the  eradication  pre- 
scribed under  the  statute  by  the  boards  of  agriculture.  The  tick  is  to 
stock  what  the  hookworm  is  to  children.  We  think  the  above  regulations 
are  reasonable  and  well  within  the  intent  and  purport  of  the  statute. 
The  presumption,  if  any,  is  that  administrative  regulations  are  valid. 
The  burden  is  on  the  State  to  prove  a  violation  thereof,  but  that  is  not 
denied,  and  is  found  as  a  fact, 

Keversed. 
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1.  Action — Venue — Parties — Inter  est    in    Limds — Cities — (k>rporation9 — 

Nonresidents'. — A  suit  to  set  aside  a  deed  of  trust  for  lands,  and  to 
establish  a  prior  lien  thereon  in  plaintifTs  favor,  involves  an  estate  or 
interest  therein,  within  the  intent  and  meaning  of  our  statute,  Rev., 
419,  requiring  that  the  venue  of  such  action  shall  be  in  the  county 
wherein  the  land  is  situated,  and  where  both  plaintiff  and  defendant 
are  corporations,  nonresident  of  the  State,  an  action  brought  in  a  dif- 
ferent county  from  the  situs  of  the  property,  wherein  neither  has 
property,  nor  conduct  its  business,  the  case  falls  within  the  intent 
and  meaning  of  Rev.,  423  and  424;  and  upon  a  proper  motion  aptly 
made,  is  removable  to  the  Superior  Court  of  the  county  wherein  the 
land  is  situated,  and  the  cause  of  action  arose.  Lumber  Co,  v,  hum- 
her  Co.,  12. 

2.  Actions — Venue — Estates — Contingent    Interests — Sales — Statutes — Dis- 

missal— Contingencies. — Where  lands  affected  with  contingent  inter- 
ests are  ordered  sold  by  the  court  under  the  provisions  of  Rev.,  1590, 
the  court  will  afford  a  complete  remedy  in  the  proceeding  against  one 
buying  under  its  decree,  upon  motion  in  the  cause,  and  where  the 
purchaser  does  not  comply  with  the  terms  of  sale  upon  the  ground 
of  defective  title,  an  independent  action,  brought  in  a  different  county 
to  OHnpel  him  to  do  so,  will  be  dismissed  by  the  court  eof  mero  motu, 
and  the  independent  action,  having  been  brought  in  another  county, 
cannot  be  treated  as  a  motion  in  the  original  cause.  This  is  especially 
true  in  proceedings  of  this  character,  where  the  court,  under  the  pro- 
visions of  the  statute,  directs  the  investment  of  the  funds.  Ch.  259, 
Laws  1919.  Semhle,  under  the  facts  of  this  case  the  purchaser  would 
acquire  a  good  title  to  the  locus  in  quo  upon  paying  the  purchase  price 
as  the  law  directs.     Crawford  v.  Allen,  245. 

3.  Actions — Stay  Bonds — Principal  and  Surety. — The  plaintiff  may  recover 

against  the  principal  and  surety  on  defendant's  bond  given  to  stay 
execution,  in  accordance  with  the  express  covenant  required  by  the 
statute.     Bamhardt  v.  Drug  Co.,  436. 

ACTUS  DEI.     See  Negligence,  13. 

ADMISSIONS.  See  Bills  and  Notes,  2 ;  Courts,  16 ;  Evidence,  4 ;  Subornation 
of  Perjury,  4 ;  Trespass,  2 ;  Instructions,  9,  14,  15 ;  Officers,  2,  4 ;  Crimi- 
nal Law,  3. 

ADVERSE  POSSESSION.  See  Deeds  and  Conveyances,  5 ;  Municipal  corpora- 
tions, 1,  8,  11 ;  Limitation  of  Actions,  2. 

ADVERSE  USER.     See  Appeal  and  Error,  11. 
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ADVERTISEMENT.     See  Municipal  Ck)rporations,  12. 

AFFIDAVIT.    See  Divorce,  1. 

AGREEMENT.    See  Contracts,  7 ;  Mortgages,  10. 

ALIMONY.     See  Divorce,  2,  3,  5. 

ALTERNATIVE.     See  Arbitration  and  Award,  1. 

AMBIGUITY.    See  Contracts,  11 ;  Insurance,  life,  3 ;  Wills,  32. 

AMENDMENTS.     See  Pleadings,  3;  Courts,  14;  Constitutional  Law,  8;  Judg- 
ments, 11 ;  Appeal  and  Error,  22 ;  Si^rituous  Liquors,  1 ;  Statutes,  5,  6. 

ANIMUS  REVERTANDI.     See  Elections,  4. 

ANNULMENT.    See  Divorce,  4 ;  Deeds  and  Conveyances,  10. 

APPEAL.     See  Courts,  10,  22 ;  Costs,  2 ;  Criminal  Law,  5. 

APPEAL  AND  ERROR.  See  BiUs  and  Notes,  2,  8 ;'  Navigation,  1 ;  Judgments,. 
17,  19;  Carriers  of  Goods,  3;  Divorce,  6;  Contracts,  4;  Spirituous  Li- 
quor, 2 ;  Courts,  1,  7,  9,  23 ;  Instructions,  2,  3,  5,  6,  11,  12,  16, 17, 18;  New 
Trials,  1,  2;  Issue,  1,  2;  Pleadings,  2;  Railroads,  6,  12;  Landlord  and 
Tenant,  1 ;  Evidence,  9,  18 ;  Trials,  1 ;  Summons,  2 ;  Homicide,  1. 

1.  Appeal  and  Error — Inspection  of  Papers — Judgments — Orders — Find- 

ing of  Facts — Presumptions — Statutes — Partnership. — ^In  an  action  by 
a  partner  for  the  dissolution  of  the  partnership  and  accounting  against 
the  managing  partner,  charging  him  with  fraud,  it  will  be  assumed 
on  appeal  from  an  order  of  the  Superior  Court,  judge  for  an  inspec- 
tion and  production  of  papers,  etc.,  in  the  possession  of  the  defendant. 
Rev.,  1655,  1657,  that  the  judge  found  such  facts  as  were  sufficient  to- 
support  his  ruling,  in  the  absence  of  any  written  finding,  and  he  was 
not  requested  by  the  appellant  to  find  the  facts.    Leroy  t?.  Saliba,  15. 

2.  Same — Evidence — Fraud. — There  must  be  some  evidence  upon  which  the 

trial  court  bases  its  order  for  the  inspection  and  production  of  papers,, 
etc.,  in  an  action  to  dissolve  a  partnership,  Rev.,  1656,  1657 ;  but  alle- 
gations in  an  affidavit  that  the  plaintiff  had  received  certain  checks 
from  the  managing  partner  of  a  firm,  in  which  he  was  a  partner,  for 
his  share  of  the  partnership  profits,  which  had  been  paid,  and  the 
contents  were  then  unknown  to  him,  and  that  they  related  to  the 
merits  of  the  action,  are  sufficient  when  there  are  allegations  that 
the  managing  partner  had  committed  fraud  in  the  conduct  of  the 
partnership  affairs  and  intended  to  depart  from  the  State  and  remove 
his  property  and  effects  therefrom  for  the  purpose  of  defrauding  and 
defeating  his  creditors.    Ibid. 

3.  Appeal  and  Error — Exceptions — Brief — Rule  of  Court. — The  Court  will 

dismiss  the  appellant's  case  when  she  fails  to  assign  error  as  required 
by  Rules  19,  20,  and  21,  and  fails  to  file  brief  required  by  Rule  34.  In 
re  Bailey,  30. 

4.  Appeal   and    Error — Objections    and    Exceptions — Letters — Contents — 

Records. — Where  the  contents  of  letters  introduced  on  the  trial  do 
not  appear  on  appeal  an  exception  thereto  cajinot  be  sustained  on  ap- 
peal.   Ihid. 

5.  Appeal  and  Error — Wills — Devisavit  Vel  Non — Instructions — Harmless 

Error. — Where  two  paper-writings,  each  purporting  to  be  a  will,  are, 
by  consent,  passed  upon  together  on  the  trial  of  devisavit  vel  non,  and 
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neither  one  sustained,  an  exception  to  the  charge  that  if  both  were 
properly  executed,  etc.,  the  latter  would  prevail,  becomes  immaterial. 
md, 

6.  Appeal  and  Error — Justices'  Courts — Supreme  Courts — Docketing  Case 

— Laches — Attorneys  and  Client — Statutes — Courts. — ^Defendant  ai>- 
pealed  from  a  judgment  of  a  justice  of  the  peace  rendered  upon  con- 
dition that  plaintiff  produce  certain  receipts,  which  he  did  in  a  few 
days,  the  appeal  being  conditioned  upon  the  rendition  of  the  judg- 
ment. The  judgment  was  docketed  in  the  Superior  Court;  nineteen 
days  after  the  signing  of  the  judgment,  and  eleven  days  after  it  was 
docketed  in  the  Superior  Court,  a  term  of  court  was  held  for  the 
county,  and  another  several  months  thereafter;  but  the  appeal  had 
not  then  been  docketed,  and  thereafter  the  plaintiff  had  execution  issued, 
and  defendant  moved  and  obtained  a  writ  of  recordari,  without  notice : 
Held,  the  writ  was  improvidently  granted,  and  plaintiff's  motion  to 
dismiss  should  have  been  granted.  Rev.,  1492.  Held  further,  the 
defendant's  laches,  in  failing  to  perfect  his  appeal,  was  personal  to 
him,  and  he  could  not  be  relieved  by  imputing  it  to  his  attorney.  Bar- 
gain House  V.  Jefferson,  32. 

7.  Appeal  and  Error — Instructions — Objections  and  Exceptions — Record — 

Statutes. — Errors  in  the  charge  of  the  court,  or  in  granting  or  refus- 
ing to  grant  prayers  for  instruction,  shall  be  deemed  excepted  to  with- 
out the  filing  of  any  formal  objections,  if  specifically  raised  and  prop- 
erly presented  in  the  case  on  appeal,  prepared  and  tendered  in  apt 
time;  and  when  exceptions  are  taken  they  should  be  considered  and 
passed  upon  by  the  trial  court,  and  upon  being  overruled,  made  to 
appear  in  the  record  on  the  appeal  to  the  Supreme  Court.  Consoli- 
dated Statutes,  sees.  643,  641,  640,  590;  Rev.,  591,  590,  554.  Paul  v. 
Burton,  45. 

8.  Same — Appearance    After    Verdict — Pleadings — Judgments — Pro    Con- 

fesso. — Where  one  of  the  defendants  in  an  action  appears  for  the  first 
time  after  a  verdict  adverse  to  himself  alone,  not  having  filed  an 
answer,  and  specifically  excepts  to  the  charge  of  the  court,  he  is 
entitled  to  have  the  trial  judge  pass  upon  his  exceptions,  and,  upon 
their  being  overruled,  to  have  them  incorporated  in  his  case  on  appeal 
to  the  Supreme  Court,  when  he  has  perfected  it  according  to  law,  and 
it  is  reversible  error  for  the  trial  court  to  decree  that  the  allegations 
of  the  complaint  be  taken  pro  confesso  against  him,  and  refuse  to  con- 
sider his  exceptions  to  the  charge,  and  confine  him  to  his  exceptions- 
to  the  overruling  his  demurrer  to  the  complaint  and  the  overruling 
of  his  motion  for  judgment  non  obstante  veredicto.    Ibid. 

9.  Same — Certiorari — Procedure. — Where  the  trial  court  erroneously  re- 

fuses to  consider  appellant's  exceptions  to  the  charge ;  and  in  refusing 
to  permit  them  to  be  incorporated  in  the  case  on  appeal,  a  writ  of 
certiorari  will  issue  from  the  Supreme  Court,  directing  the  trial  judge 
to  restate  the  case  on  appeal  so  as  to  set  forth  these  exceptions,  and  so 
much  of  the  charge  as  may  be  required  to  show  their  true  significance, 
and  enable  the  Supreme  Court  to  properly  pass  on  their  merits.    Ibid. 

10.  Appeal  and  Error — Issue  Set  Aside — Fragmentary  Appeal — Final  Judg- 
ment.— Where,  in  his  discretion,  the  trial  judge  has  set  aside  the  ver- 
dict on  a  determinative  issue  of  several  issues  submitted  to  the  jury,, 
and  given  the  several  parties  lieve  to  amend  the  pleadings  upon  which 
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to  try  the  issuable  matters,  an  appeal  from  his  action  is  a  fragmen- 
tary one,  and  not  reviewable  until  final  judgment  has  been  obtained. 
Thomas  v.  Carteret,  109. 

11.  Appeal  and  Error — Outlet  to  Ltonds — Adverse  User — Evidence — Title — 

Damages — Prejudicial  Error. — ^Where  the  i^aintiiTs  testimony  tends 
to  show  title  by  sufficient  adverse  user  to  a  way  across  defendant's 
land  to  his  farm,  it  is  reversible  error  for  the  trial  judge  to  admit 
evidence  in  defendant's  behalf  as  to  the  fCimages  caused  him  by  the 
location  of  this  outlet,  and  that  he  had  opened  another  for  the  plain- 
tiff's use,  these  being  collateral  matters  to  the  question  of  the  title 
set  up,  and  irrevelant,  incompetent,  and  calculated  to  mislead  the 
Jury,  to  the  plaintiff's  prejudice.    Smith  v,  Jackson,  115. 

12.  Appeal   and   Error — Judgments — Fires  —  Damages  —  Evidence. — ^When 

the  trial  judge  has  erroneously  calculated  the  fire  damage  to  plain- 
tiff's land  by  multiplying  the  damage  per  acre,  found  by  the  verdict, 
the  number  of  acres  not  being  admitted  nor  found  by  the  verdict,  the 
question  as  to  whether  the  judgment  should  have  been  based  upon 
other  evidence  of  a  different  acreage,  without  motion  therefor.  Is  not 
presented  on  appeal.    McRae  v.  R.  J2.,  223. 

18.  Appeal  and  Error — Harmless  Error — Instructions — Expression  of  Opin- 
ion.— An  excerpt  from  the  instructions  of  the  court  to  the  jury,  in 
effect,  that  the  one  party  had  offered  evidence  on  the  issue  to  suiqmrt 
his  contentions,  and  the  other,  evidence  "which  he  says"  supports  his 
contention,  though  objectionable  as  the  expression  of  an  opinion,  will 
be  regarded  as  harmless  when,  construing  the  charge  as  a  whole,  the 
jury  must  have  correctly  understood  the  law.    Neal  v.  Yates,  268. 

14.  Appeal  and  Error — Objections  and  Exceptions — Evidence — Pleadings — 

Several  Causes  of  Action — Actions. — Where,  in  an  action  to  recover 
damages  of  a  pullman  company,  the  plaintiff  alleges  two  causes  of 
action,  though  in  one  section  of  the  complaint,  one  as  the  defendant's 
ticket  agent  wrongfully  refVising  to  sell  her  a  lower  reservation  when 
he  had  it  for  sale  at  the  time,  and  the  other,  that  his  conduct  towards 
her  then  was  wantonly  rude  and  insulting,  and  there  was  evidence 
to  sustain  either  one,  a  general  motion  to  nonsuit  directed  to  both 
causes  of  action,  is  properly  denied.    Lanier  v.  Pullman  Co.,  407. 

15.  Appeal  and  Error — Objections  and  Exceptions — Instructions. — ^Where 

the  charge  of  the  court,  generally  objected  to,  requires  the  applica- 
tion of  more  than  one  principle  of  law,  it  will  not  be  held  for  rever- 
sible error,  on  appeal,  that  one  of  them  was  erroneous  if  the  other 
was  not  so.     Ibid. 

16.  Appeal  and  Error — Assignments  of  Error  —  Instructions  —  Objections 

and  Exceptions. — ^Assignments  of  error  must  be  based  upon  an  excep- 
tion duly  taken,  and  an  exception  to  the  charge,  not  appearing  in  the 
record  on  appeal,  will  not  be  considered.    Ibid. 

17.  Appeal    and   Error — Evidence — Superior   Court — Discretion. — ^The    Su- 

preme Court,  on  appeal,  may  not  pass  upon  the  weight  or  credibility 
of  the  evidence  introduced  on  the  trial  of  an  action,  and  will  not  dis- 
turb the  judgment  appealed  from  where  there  is  evidence  to  su^wrt  it, 
except  for  errors  of  law  under  exceptions  properly  taken  and  presented. 
Bernhardt  v.  Drug  Co.,  436. 
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18.  Appeal  and  Error — AsHgnmenta  of  Error — Objections  and  Exceptions — 

Motions — Dismissal. — An  assignment  of  error  cannot  have  the  effect 
of  creating  or  enlarging  an  exception  taken  on  the  trial,  and  in  mak-* 
ing  them  the  appellant  after  deliberation  only  selects  such  of  the- 
exceptions  taken  upon  the  conrse  of  the  trial  as  he  then  relies  npon^ 
and  desires  to  present  to  the  Supreme  Court,  on  aiq)eal;  and  where- 
there  are  no  exceptions  in  the  record  as  a  basis  for  the  assignments  of 
error,  a  motion  to  affirm  the  judgment  appealed  from  will  be  allowed. 
Boyer  v.  Jarrell,  479. 

19.  Appeal  and  Error — Reference — Objections  and  Exceptions, — On  appeal 

from  a  judgment  upon  the  report  of  a  referee,  the  appellant  must 
point  out  the  alleged  errors  by  specific  exceptions  to  the  findings  of 
facts  and  conclusions  of  law,  in  apt  time,  and  they  will  not  be  con- 
sidered when  taken  for  the  first  time  in  the  Supreme  CJourt  on  appeal. 
Ibid. 

20.  A^ppeal  and  Error — Reference — Evidence. — Findings  of  fact  by  the  Supe- 

rior Court  judge  upon  the  report  of  a  referee  are  binding  upon  the^ 
Supreme  Court  on  appeal,  when  supported  by  evidence.    Ibid. 

21.  Appeal  and  Error — Objections  and  Exceptions — Reference — Judgments, 

— Bixception  on  appeal  that  the  trial  judge  did  not  consider  the  evi- 
dence in  passing  upon  the  exceptions  to  the  report  of  the  referee,  can- 
not be  considered  when  contradictory  of  the  judgment  stating  he  had 
done  so.    Ibid. 

22.  Appeal   and  Error — Reference — Pleadings — Amendm,ents  —  Findings. — 

Exception  of  the  action  of  the  trial  judge  in  striking  out  amendments, 
to  pleadings  allowed  by  the  referee  becomes  immaterial  on  appeal 
when  the  facts  so  alleged  have  been  found  adversely  to  the  appellant^ 
on  supporting  evidence.    Ihid. 

23.  A*ppeal   and  Error — Negligence — Objections   and  Exceptions — Instruc- 

tions— Requests. — ^Where  an  instruction  to  the  jury  upon  the  meas- 
ure of  damages  recoverable  for  a  negligent  personal  injury,  resulting^ 
in  a  diminution  of  earning  power,  is  not  inherently  erroneous,  it  will 
not  be  held  as  such  on  appeal  for  not  being  sufficiently  explicit,  in  the 
absence  of  a  correct  request  for  special  instruction  stating  the  appel- 
lant's view.    Hill  V.  R.  R.,  490. 

24.  Appeal  and  Error — Record — Findings — Judgments — Motions. — In  pass- 

ing upon  an  appeal  from  the  refusal  of  the  Superior  Court  judge  to 
set  aside  a  judgment,  his  finding  that  the  motion  was  solely  based  upon, 
excusable  neglect  will  preclude  the  further  ground  that  the  judgment 
was  not  regularly  entered.    Shepherd  v.  Bhepherd^  494. 

25.  Appeal  and  Error — Objections  and  Exceptions — Judgments — Motions — 

Irregular  Judgments — Evidence — Findings. — Exception  to  the  refusal 
of  the  Superior  Court  judge  to  consider  the  evidence  on  a  motion  to 
set  aside  a  judgment,  relating  to  its  having  been  irregularly  entered, 
or  to  grant  the  motion  on  that  ground,  should  be  taken  at  that  time, 
with  request  that  the  Judge  find  the  necessary  facts.    Ibid. 

26.  Appeal  and  Error — Assignments  of  Error — Exceptions — Attorney  and 

Client. — It  is  necessary  that  assignments  of  error  be  based  upon  excep- 
tions duly  taken  and  in  apt  time,  which  it  is  the  duty  of  appellant's 
attorneys  to  do,  and  an  assignment  of  error  not  based  upon  an  excep- 
tion will  not  be  considered  on  appeal.    Ibid. 
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27.  Appeal  and  Error — Divorce — Courts — Contempt — Judgments — Orders — 

Evidence. — Where  there  is  no  exception  to  the  form  of  an  order  of 
court  adjudging  the  defendant  in  contempt,  or  as  for  contempt  in 
resisting  a  judgment,  in  an  action  wherein  an  absolute  divorce  has 
been  granted  the  wife  with  the  award  to  her  of  the  children  of  the 
marriage,  nor  to  the  sufficiency  of  the  findings  to  sustain  the  judgment, 
the  action  of  the  trial  judge  will  not  be  disturbed  on  appeal  when 
there  is  any  evidence  to  support  it.    Fktck  v.  Flack,  594. 

28.  Appeal  and  Error — Findings — Depositions — Evidence. — The  findings  of 

the  trial  judge  that  a  witness,  testifying  by  deposition,  was  sick  and 
unable  to  attend  court,  and  had  been  duly  served  with  subi)oena,  are 
conclusive  on  appeal,  where  there  is  evidence  to  support  them  and  the 
deposition  was  properly  admitted  in  evidence.  McMahan  v.  Spruce 
Co.,  637. 

29.  Appeal  and  Error — Instructions — Contentions — Objections  and  Excep- 

tions.— Objection  to  an  alleged  misstatement  by  the  judge  of  the  con- 
tention of  a  party  should  be  made  promptly  in  order  to  be  available 
by  exception  on  appeal.    Ibid, 

30.  Appeal  and  Error — Failure  to  Docket  Appeal — Second  Term — Dismissal 

— Motions— Rules  of  Court. — The  requirement  of  Supreme  CJourt  Rule 
17,  that  the  appellee  may  docket  the  certificate  and,  on  motion,  have 
the  case  dismissed,  if  not  docketed  by  the  appellant  in  time  to  be 
heard  at  the  call  of  the  district  at  the  term  of  the  Supreme  Court  next 
ensuing  that  of  the  trial,  applies  only  to  that  term;  and  where  the 
appellant  has  docketed  his  case  after  that  term  the  case  will,  on  mo- 
tion, be  dismissed  at  the  following  term  of  the  Supreme  Court  (Rules 
5  and  16),  and  the  failure  of  the  appellee  to  have  previously  moved 
to  dismiss  is  not  a  waiver  of  his  right.    Howard  v,  Speight,  653. 

31.  Appeal  and  Error — Docketing  Transcript — Appeal  Dismissed — Rules  of 

Court — Dismissal. — It  is  the  personal  duty  of  appellant  to  see  that 
the  transcript  of  his  appeal  is  docketed  seven  days  before  beginning 
the  call  of  the  docket  of  the  district  in  the  Supreme  Court  to  which  it 
belongs,  etc..  Rule  5,  which  neglect  of  counsel  or  delay  of  the  clerk  of 
the  Superior  Court  will  not  excuse ;  and  no  later  time  is  given  because 
two  districts  are  heard  in  one  week.    Carroll  v,  Mfg.  Co.,  660. 

32.  Appeal  and  Error — Harmless  Error — Evidence. — The  rejection  of  evi- 

dence having  some  tendency  to  show  cordial  relations  between  the  tes^ 
tatrix  and  her  son,  is  at  most  but  harmless  error  when  this  relation 
is  not  controverted,  and  there  is  plenary  evidence  tending  to  establish 
it  as  a  fact.    In  re  Morgan,  666. 

33.  Appeal  and  Error — Objections   and  Exceptions — Evidence — Motions — 

Nonsuit — Instructions. — The  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  a  verdict  against  the  defendant  in  an  action  against 
a  register  of  deeds  for  wrongfully  issuing  a  marriage  license,  should 
be  raised  by  a  motion  to  nonsuit  or  a  proper  prayer  for  instruction^ 
for  it  to  be  considered  on  appeal.    Burcham  v.  Wolfe,  672. 

34.  Appeal    and   Error — Objections    and   Exceptions — Instructions — Omis- 

sions— Special  Requests. — Exception  that  the  court  did  not  charge 
the  jury  in  a  particular  way  or  omit  to  give  a  special  instruction  on 
the  evidence  must  be  the  refusal  to  give  a  proper  prayer  therefor. 
S.  V,  Willoughb^y,  676. 
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35.  Appeal  and  Error — OjBflcera — Public  Office — Removal  from  Office — Find- 

ings— Evidence — Statutes. — ^An  appeal  from  the  judgment  of  the  Supe- 
rior Court  judge  that  a  prosecuting  attorney  be  removed  for  "willful 
misconduct  or  maladministration  in  office,"  etc.,  is  upon  questions  of 
law  and  legal  inference,  if  justified  by  the  findings  of  facts  supported 
by  evidence,  Constitution,  Art.  VI,  sec.  8 ;  and  the  appeal  is  allowed  by 
C.  S.,  638.    ;Sr.  V.  Hamme,  684. 

36.  Appeal  cmd  Error — Docketing — Dismissal — Rules  of  Court — An  appeal 

to  the  Supreme  Court  from  a  judgment  rendered  prior  to  the  com- 
mencement of  a  term  thereof,  must  be  docketed  at  the  next  succeeding 
term,  or,  on  motion,  it  will  be  dismissed.     Rule  5.    8,  v.  Ward,  693. 

37.  Appeal  and  Error — Objections  and  Exceptions — Evidence — Argument. — 

An  exception  to  evidence  not  taken  until  the  case  on  appeal  to  the 
Supreme  Court  was  served,  will  not  be  considered;  as  also  to  the 
course  of  the  argument,  if  not  taken  in  apt  time.    Ibid. 

38.  Appeal   and   Error — Harmless   Error — Evidence — Negligence — Automo- 

biles.— The  statement  of  a  witness  that,  in  his  opinion,  the  defendant 
tried  for  criminal  negligence  while  driving  an  automobile,  which  has 
caused  injury,  on  the  street,  to  a  pedestrian  endeavoring  to  cross  it, 
was  unskillful  in  handling  the  automobile,  if  erroneously  admitted, 
is  harmless,  when  it  appears  from  all  the  evidence  in  the  case  that 
this  was  indisputably  the  fact.  Semble,  the  testimony  of  the  witness 
in  this  case  was  competent  as  **a  shorthand  statement  of  a  fact." 
8.  V.  Gray,  698. 

39.  Appeal  and  Error — Witnesses — Experts — Courts — Findings. — The  find- 

ings of  fact  by  the  tdal  judge,  uix)n  evidence,  as  to  whether  a  wit- 
ness is  an  expert  or  not,  is  not  reviewable  on  appeal.    Ibid. 

40.  Appeal  and  Error — Evidence — Matters  of  Law. — Only  errors  of  law  can 

be  considered  on  appeal  to  the  Supreme  Court,  and  the  judgment  of 
the  Superior  Court  will  not  be  disturbed  when  there  is  sufficient  evi- 
dence to  support  the  verdict,  upon  an  exception  relating  to  its  weight 
and  credibility.    8.  v.  Brewer,  716. 

41.  Appeal  and  Error — Record — Stenographer's  Notes — Instructions — Con- 

stitutional Law. — A  certificate  by  a  stenographer  of  his  notes  taken 
on  the  trial  of  a  case,  set  out  in  the  record,  on  appeal,  is  no  part 
thereof,  and  its  variance  with  the  judge's  charge,  set  out  in  the  case 
settled  on  appeal,  cannot  affect  it,  for  the  judge,  alone,  imder  the  pro- 
visions of  our  Constitution,  can  settle  the  case.    8.  v.  8hemwell,  719. 

42.  Appeal  and  Error — Objections  arid  Exceptions — Brief — Assignments  of 

Error. — The  appellant  must  set  out  and  discuss  in  his  brief  the  excep- 
tions he  relics  on,  and  his  request,  in  his  brief,  that  the  Supreme  Court 
consider  all  the  exceptions  set  out  in  the  record  is  not  a  compliance 
with  the  rule.    8.  v.  Henderson,  735. 

APPEARANCE.     See  Appeal  and  Error,  8 ;  Motions,  1 ;  Courts,  17. 

ARBITRATION. 

1.  Arbitration — Notice — Evidence — Right  of  Party — Invalid  Award. — A 
party  to  an  agreement  to  arbitrate  a  controversy  wherein  a  third  per- 
son shall  be  called  in  in  case  of  disagreement  of  the  two  selected  by 
the  parties,  is  entitled  to  notice  of  the  disagreement  and  the  selection 
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of  the  third  person,  and  to  introduce  his  evidence;  and  where  he  has 
been  deprived  of  this  rl^it  the  award  will  be  invalid.  Starr  v. 
0*Quifin,  92. 

2.  Same — Trial  hy  Jury. — When  an  arbitration  has  been  entered  upon  by 

the  parties  to  a  controversy,  and  the  award  arrived  at  is  declared 
Invalid  by  the  court,  a  party  thereto  may  not  rightfully  demand  that 
the  matter  be  referred  to  the  arbitrators  for  their  action,  or  complain 
of  the  trial  by  jury.    lUd. 

3.  Same — Evidence — Declarations. — A  statement  filed  by  a  party  before- 

arbitrators  as  to  the  amount  of  his  damages  is  but  his  own  unsworn 
declaration  or  statement  on  a  trial  by  jury,  in  the  Superior  Court, 
where  the  controversy  is  being  tried  after  the  award  has  been  declared 
invalid,  when  offered  as  substantive  evidence  alone,  and  its  admission: 
as  such  is  reversible  error.    Ihid, 

ARBITRATION  AND  AWARD. 

1.  Arbitration  and  Award — Arbitrators — Named  in  Alternative — Fraud. — 

Where,  under  a  writing  agreeing  that  I.,  C,  or  N.,  go  upon  the  land 
and  locate  and  establish  the  dividing  line  in  dispute  between  the  j^slt- 
ties,  the  submission  to  arbitrate  is  to  any  one  of  the  three  designated 
persons ;  and  where  one  of  them  acts,  going  upon  the  land  for  the  pur- 
pose, with  the  parties  to  the  agreement,  and  with  their  acquiescence 
establishes  the  line,  they  are  concluded  by  the  award  so  made,  in  the 
absence  of  fraud,  irregularity,  or  conduct  upon  the  part  of  the  arbitra- 
tor which  will  avoid  the  award.    Hemphill  v.  Oaither,  604. 

2.  Same — Burden  of  Proof — Evidence — Instructions. — The  burden  of  proof 

is  on  the  defendant  in  the  action  to  show  fraud  in  an  award  set  up  in 
the  complaint,  and,  upon  conflicting  evidence,  a  peremptory  instruction 
thereon  to  answer  the  issue  as  to  the  plaintiff's  being  estopped  in  his 
favor,  is  reversible  error.    Ibid. 

ARGUMENTS.     See  Appeal  and  Error,  37. 

ARREST  OF  JUDGMENT. 

Arrest  of  Judgment — Judgments — Indictment — Criminal  Law. — Hie  defect 
in    an    indictment    must    appear    upon    the   face   of    the    bill,    and 
the  objection  that  the  proof  did  not  conform  thereto  is  not  a  ground  for- 
arresting  the  judgment    8.  v.  Chambers^  705. 

ASSAULT.     See  Husband  and  Wife,  4. 

ASSAULT  WITH  INTENT  TO  KILL.     See  Criminal  Law,  15,  16. 

ASSIGNMENT.     See  Judgments,  14,  16;  Principal  and  Surety,  4;  Appeal  and 
error,  42. 

ASSIGNMENT  OF  ERROR.     See  Appeal  and  Error,  16,  18,  26. 

ATTACHMENT.     See  Courts,  18. 

1.  Attachment — Insolvent    Corporations — Evidence — Fraud — Insolvency. — 
Allegations  in  affidavits  for  attachment  against  an  insolvent  corpora- 
tion's property,  that  executions  had  been  issued  against  it,  and  that 
it  had  failed  to  make  use  of  a  small  piece  of  its  land,  and  not  paid, 
the  taxes  thereon ;  or  that  its  president  claimed  this  land,  or  its  pro- 
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ceeds  is  insufficient  upon  the  question  of  fraud  of  the  corporation,  for 
the  granting  of  the  warrant    Bank  v.  Cotton  Factory,  128. 

2.  Attachment — lAhel  and  Slander — Slander — Injury  to  Person — Statutes, 

— ^The  security  of  a  person's  good  name  and  reputation  is  within  his 
personal  riglits  as  a  citizen,  and  slander  thereof  is  an  injury  to  his  per- 
son, and  will  sustain  a  proceeding  for  an  attachment  within  the  intent 

and  meaning  of  Rev.,  728  (4),  as  an  **injury  to  the  person  by ^ 

wrongful  act."    Tisdale  v.  Euhanks,  153. 

3.  Same — History  of  Legislation. — A  history  of  the  statute  providing  for 

the  writ  of  attachment  and  the  various  amendments  to  the  same. 
Code  of  1868,  sec.  197 ;  Code  of  1883,  sec.  347 ;  Laws  of  1893,  ch.  77, 
shows  that  the  present  statute  is  in  full  support  of  the  above  position, 
and  objection  that  it  is  but  a  return  to  legislation  existing  under 
the  Code  of  1856,  ch.  7,  sec.  16,  granting  the  writ  for  injuries  only  to 
"proper  person  and  property,"  is  untenable.  Wehh  v.  Bowler,  50 
N.  C,  362,  cited,  distinguished  and  applied.    Ibid. 


4.  Attachment — Funds — Otcnership — Intervenors. — It  is  erroneous  for  the 

trial  judge  to  vacate  an  attachment  regularly  issued  and  levied  on 
the  funds  in  a  resident  bank  claimed  by  the  plaintiff  to  belong  to  its 
nonresident  debtor,  but  paid  upon  a  draft  drawn  to  the  order  of  a 
foreign  bank,  without  having  determined  the  issue  as  to  the  owner- 
ship of  the  funds  attached,  if  the  question  had  been  properly  raised 
by  the  interpleading  of  the  foreign  bank.    Patrick  v.  Baker,  588. 

5.  Same — Nonresidents — Bonds — Action. — The   court,   under   the   facts  in 

this  case,  having  vacated  an  attachment  on  the  funds  in  a  local  bank 
derived  from  the  payment  of  a  draft  made  payable  to  the  order  of  a 
foreign  bank,  all  being  parties  to  the  action,  wherein  attachment  was 
levied  on  the  fimds  alleged  to  have  belonged  to  the  other  defendant 
in  an  action  for  breach  of  contract  without  the  determination  of  the 
issue  as  to  ownership  of  the  funds,  and  having  directed  that  the 
f imds  be  paid  to  the  foreign  bank  upon  its  giving  bond :  Held,  should 
the  issue  arise,  and  be  determined  in  the  plaintiff's  favor,  and  the 
funds  paid  as  allowed  by  the  judgment,  the  plaintiff  has  a  right  of 
action  on  the  bond  required  to  be  given  by  the  resident  bank  in  lieu 
of  the  funds  held  by  it,  which  were  released.    IHd. 

ATTORNEY  AND  CLIENT.     See  Appeal  and  Error,  6,  26 ;  Divorce,  5,  1. 

AUCTION.     See  Contracts,  9;  Sales,  2. 

AUTOMOBILES.     See  Employer  and  Employee,  9 ;  Railroads,  2 ;  Evidence,  17 ; 
Statutes,  4,  6 ;  Taxation,  1 ;  Appeal  and  Error,  38 ;  Criminal  Law,  6,  10. 

AVOIDANCE.     See  Estates,  11. 

AWARD.     See  Arbitration,  1. 

RAGGAGE.     See  Carriers  of  Goods,  2;  Carriers  of  Passengers,  2. 

BAILMENT.     See  Carriers  of  Goods,  2. 

BALLOT.     See  Constitutional  Law,  2 ;  Schools,  2. 

BENEFICIARIES.     See  Wills,  12;  Principal  and  Surety,  7. 
49—180 
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BILLS  AND  NOTES.     See  Husband  and  Wife ;  Principal  and  Surety,  1,  2,  a 

1.  Bills  and  Notes— Lost  Collateral — Trusts  and  Trustees — Right  of  Ae- 

tion — Judgments— Rights  of  Pledgor — Notes. — Defendant  gave  its  re- 
newal notes  to  plaintiff  for  the  purchase  of  shares  of  stock  in  a  bank- 
ing wrporation.  endorsed  by  its  agent  and  with  the  consent  of  all  par- 
ties concerned  except  the  plaintiff.  The  shares  were  placed  in  the  hands 
of  a  trustee  to  be  delivered  to  the  endorser,  the  defendant's  agent, 
uiK)n  the  imyment  of  the  note  they  secured.  Tlie  shares  of  stock  were 
misplaced  or  lost  by  the  trustees,  and  it  was  Held,  not  to  be  required 
that  the  plaintiff  produce  the  shares  of  stock  before  her  right  of 
action  accrued  on  the  past  due  note,  she  not  being  chargeable  with, 
or  in  default  for,  the  loss  of  the  shares;  and  a  Judgment  requiring 
the  plaintiff  to  give  sufficient  indemnifying  bond,  l>oth  to  the  defendant 
and  the  bank,  ui^on  the  imyment  by  the  defendant  of  the  note  and 
retaining  the  cause  for  the  plaintiff  to  take  such  other  steps  as  she 
may  l>e  advised  ui)on  the  nonpayment  of  the  note,  is  a  proper  one. 
Potrell  V.  Terminal  Co.,  17. 

2.  Bills    and    Notes  -Endorser — Admissions — Notiee — Waiver  -Burden    of 

Proof — Instruetions — Appeal  and  Error — Notes. — The  burden  of  proof 
is  upon  the  plaintiff  in  his  action  a;ainst  an  endorser  on  a  note  to  show 
both  notice  of  dishonor  or  waiver  thereof  when  this  defense  is  relied 
upon,  and  an  erroneous  admission  on  the  trial  of  the  defendant's 
counsel,  that  the  burden  was  on  him  to  show  want  of  notice,  does  not 
relieve  the  plaintiff  of  his  burden  of  showing  the  defendant's  waiver, 
and  an  instruction  to  the  jury  that  placed  the  burden  on  defendant 
to  show  both  the  lack  of  notii»e  and  its  waiver,  is  reversible  error. 
Exehange  Co.  v.  Bonner,  20. 

S.Bills  and  Notes—Negotiable  Instruments  —  Covenants  —  Equities  — 
statutes. — Tlie  character  of  a  promissory  note  in  the  bauds  c^f  a 
holder  in  due  course  will  not  be  destroyed  or  impaired  by  the  mere 
statement  thereon  of  an  executory  contract  on  the  part  of  the  payer 
growing  out  of  the  transaction  in  which  it  is  given,  when  it  otherwise 
complies  with  the  requirements  of  paper  of  that  class;  and  where 
the  instrument,  given  for  a  horse,  otherwise  complies  with  the  require- 
ments of  negotiability,  a  certain  statement  of  warranty  of  the  horse 
therein  will  not  admit  of  the  application  of  any  equities  existing  be- 
tween the  original  parties  when  the  instrument  is  in  the  hands  of  an 
innocent  purchaser  for  value  in  due  course;  and  the  principle  as  to 
whether  such  person  were  put  uiwn  inquiry  of  the  equity  of  the  mat- 
ter by  the  statement  he  had  made  upon  the  face  of  the  instrument  has 
no  application  to  transactions  of  this  character.  Rev.,  2153.  Criteher 
V.  Ballard,  111. 

4.  Bills  and  Notes — Negotiable  Instruments — Title — Endorsement. — In  or- 

der to  a  proi)er  negotiation  of  a  commercial  instrument  payable  to 
order,  so  as  to  shut  off  equities  and  defenses  existing  between  the  origi- 
nal parties,  it  must  be  endorsed  by  the  holder,  or  by  some  one  for 
him  duly  authorized,  by  writing  the  name  of  the  holder  on  the  instru- 
ment itself,  usually  on  the  back  thereof,  or  on  some  paper  physically 
attached  thereto  at  the  time  the  endorsement  was  made.  Rev..  2178. 
2198,  2206,  2212.     Ibid.  * 

5.  ^ame — Equity. — Where  the  title  to  a  negotiable  Instrument,  payable  to 

certain  person,  or  order,  has  not  been  transferred  to  a  purchaser,  by 
endorsement,  the  latter  has  acquired  only  an  equity  to  have  the  trans- 
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action  completed  by  endorsement,  and  until  then  he  takes  subject  to 
the  equities  existing  between  the  original  parties.    Ibid. 

6.  Bills   and   Notes — Notes — Negotiable   Instruments — Fraud — Burden    of 

Proof — Evideixce. — Evidence  that  a  note  sued  on  was  not  to  be  deliv- 
ered until  certain  other  signatures  were  placed  thereon,  which  were 
not  obtained,  and  the  property  for  which  the  note  was  given  had  never 
been  delivered  to  the  signers,  and  that  the  person  thus  negotiating  for 
the  sale  had  left  the  State,  and  the  plaintiffs  claimed  to  be  innocent  pur- 
chasers for  value,  in  due  course,  etc.,  is  sufficient  to  sustain  an  affirm- 
ative finding  upon  the  issue  of  fraud,  and  to  put  upon  the  plaintiff 
the  burden  of  proving  that  he  had  purchased  in  due  course  without 
notice  of  the  defect  in  the  title  of  the  notes.    Dennison  v.  8>pivey,  220. 

7.  Same,  Infirmity  of  Instrument — Notice — Rule  of  the  Prudent  Man. — 

When  the  plaintiff  claims  to  be  an  innocent  purchaser  for  value  of  the 
note  sued  on,  by  endorsement,  before  maturity,  and  without  notice  of 
fraud  between  the  original  parties,  evidence  that  he  lived  in  another 
State,  and  asked  no  questions  of  the  original  payee,  living  near  him. 
and  had  made  no  demands  on  them,  is  sufficient  to  sustain  a  verdict 
against  him  upon  the  question  as  to  whether  he  was  a  purchaser  with- 
out notice  of  the  infirmity  of  the  instrument,  or  purchased  under  cir- 
cumstances so  suspicious  as  to  put  a  man  of  reasonable  prudence 
upon  inquiry,  and  affect  him  with  notice.    Ibid. 

8.  Bills  and  Notes — Negotiable  Instruments — Actions — Defenses — Payment 

— Evidcn cc-  -Judgmen ts — A ppca I  a nd  Error — Issues — Verdict. — There 
were  allegations  in  the  complaint,  in  an  action  ui)on  a  note,  that  the 
plaintiff  was  a  holder  for  value  by  endorsement,  before  maturity ;  and 
the  answer  denied  the  execution  of  the  note,  and  alleged  that  the  defend- 
ant had  executed  a  prior  note  to  the  same  payee  in  a  different  amount 
which  he  had  paid,  on  which  defense  the  evidence  was  excluded. 
There  were  only  two  issues,  sumitted  without  exception,  one  as  to 
the  execution  of  the  note  and  the  other  as  to  the  validity  of  its  endorse- 
ment to  plaintiff,  under  agreement  between  parties,  that  if  the  jury 
found  the  note  sued  on  had  been  executed  by  defendant  they  should 
find  for  the  plaintiff  in  that  amount :  Held,  no  error  in  the  judgment 
accordingly  rendered  in  plaintiff's  favor  upon  an  affirmative  finding 
of  the  jury  on  the  issue  as  to  whether  defendant  had  executed  the 
note  sued  on.    Bank  v.  Harris,  238. 

BONDS.  See  Estates,  6;  Courts,  16;  Actions,  3;  Municipal  Corporations,  12, 
13,  14,  15,  16;  Constitutional  Law,  6,  13;  15;  Usury,  1;  Principal  and 
Surety,  7;  Attachment,  5;  Official  Bonds,  1. 

BOUNDARIES.     See  Deeds  and  Conveyances,  5;  Surveys,  1. 

BREACH.  See  Contracts,  3,  4,  13 ;  Courts,  12 ;  Evidence,  1 ;  Instructions,  1 ; 
Vendor  and  Purchaser,  1,  2 ;  £]states,  11 ;  Removal  of  Causes,  5. 

BRIEFS.     See  Appeal  and  Error,  3,  42. 

BURDEN  OF  PROOF.  See  Bills  and  Notes,  2,  6 ;  Fires,  1 ;  Municipal  Corpor- 
ations, 3;  Railroads,  11;  Judgments,  10;  Mortgages,  11;  Arbitration  and 
Award,  2 ;  Subornation  of  Perjury,  4. 

CANCTELLATION.     See  Wills,  19. 
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CARRIERS  OF  GOODS. 

1.  Carriers  of  Goods — Express  Companies — Special  Damages — Notice — To- 

bacco Flues — Damages. — An  express  company  receiving  tobacco  flues 
so  crated  that  the  piping  is  exposed  to  view,  and  may  be  seen  and 
understood  as  being  only  for  the  purpose  of  curing  tobacco,  and  in  a 
section  of  coimtry  where  tobacco  is  largely  grown  and  cured,  and  in 
the  tobacco  curing  season,  is  evidence  of  the  special  circumstances 
that  the  consignee's  tobacco  will  be  injured  in  its  curing  by  the  negli- 
gent delay  in  the  transportation  by  the  carrier,  which  the  jury  may 
consider  in  passing  upon  the  amount  of  damages  recoverable  in  the 
consignee's  action.    Thompson  t?.  Express  Co.,  42. 

2.  Carriers    of    Goods — Baggage — Gratuitous    Bailee — Negligence  —  Rail- 

roads.— Where  baggage  through  no  dereliction  of  a  carrier  fails  to  ac- 
company the  passenger  and  is  forwarded  by  it  at  a  later  date  without 
charge,  the  contract  is  one  of  bailment  for  the  exclusive  benefit  of  the 
bailor,  and  the  obligation  of  the  carrier  is  that  of  a  gratuitous  bailee, 
depending  only  upon  its  exercise  of  the  care  of  a  person  of  ordinary 
prudence  under  the  circumstances.    Midgett  v.  Transportation  Co.,  71. 

3.  Same — Instructions — Appeal   and   Error. — Where    the   carrier  is   only 

held  to  the  liability  of  a  gratuitous  bailee  in  transporting  a  trunk  for 
its  passenger,  proof  of  delivery  to  the  carrier  of  the  trunk  on  the  day 
following  that  of  his  passage,  and  the  failure  of  the  carrier  to  deliver, 
is  evidence  of  its  negligence  sufficient  to  take  the  case  to  the  Jury, 
requiring  an  instruction  as  to  the  law  relating  to  a  gratuitous  bail- 
ment and  making  a  direction  of  an  affirmative  verdict  on  the  issue 
of  negligence  reversible  error.    Ibid. 

CARRIERS  OF  PASSENGERS. 

1.  Carriers    of    Passengers — Contracts — Principal    and    Agent — Tort    of 

Agent — Pullman  Companies. — The  act  of  a  ticket  agent  of  a  Pullman 
company  in  tossing  a  railroad  ticket  back  in  the  face  of  a  woman 
endeavoring  to  get  a  reservation  on  its  car,  in  a  rude  and  insolent 
manner,  renders  the  company  liable  for  an  assault  by  its  agent  suffi- 
cient to  sustain  an  action  for  damages  against  it,  under  implication 
from  the  contract  of  carriage  that  the  passenger  will  receive  proper 
treatment  by  the  carrier's  employees,  and  reasonable  protection  from 
insult  or  injury.    Lanier  v.  Pullman  Co.,  407. 

2.  Carriers  of  Passengers — Baggage — Government  Control — Director  Gen- 

eral— Damages — Rules — Railroads. — The  rule  of  the  Director  General 
limiting  the  amount  of  the  recovery  for  lost  baggage,  etc.,  to  one  hun- 
dred dollars,  both  in  intrastate  and  interstate  commerce,  on  railroads 
under  Government  control,  is  valid  and  enforceable.  Powell  v.  Hines,. 
665. 

CATTLE.     See  Health,  1. 

CAUSES  OF  ACTION.     See  Appeal  and  Error,  14. 

CAUSA  MORTIS.     See  Gifts,  1. 

CAVEAT.     See  Limitation  of  Actions,  1 ;  Pleadings,  3 ;  Wills,  10,  15,  16,  17,  18, 
19,  20. 

CAVEAT  EMPTOR.     See  Lessor  and  Lessee,  1. 
CERTIORARI.     See  Appeal  and  Error,  9. 
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CHARACTER.     See  Homicide,  11,  14. 

CHARTER.     See  Railroads,  4. 

CHATTELS.     See  Usury,  1. 

CHECKS.     See  Statute  of  Frauds,  1. 

CHILDREN.     See  Wills,  9,  22 ;  Estates.  13 ;  Criminal  Law,  10. 

CITIES  AND  TOWNS.     See  Municipal  Corporations,  2,  3,  4,  6,  7,  9,  10,  14,  17, 
18,  19 ;  Railroads,  4 ;  Negligence,  4 ;  Explosives,  2 ;  Actions,  1. 

CLERKS  OF  COURTS.     See  Courts,  2 ;  Summons,  2. 

Clerks  of  Court  —  Processiomng — Transfer  to  Term — Entry  —  Order. — 
An  entry  on  the  docljet  by  the  clerk  that  proceedings  to  procession 
land  had  been  transfered  for  trial,  in  term,  in  the  Superior  Court, 
is  sufficient  order  to  transfer  it.    Exum  v.  Chase,  95. 

CLOUD  ON  TITLE.     See  Judgments,  6. 

COLLATERAL.     See  Bills  and  Notes,  1 ;  Judgments,  7. 

COLLATERAL  ATTACK.     See  Wills,  6 ;  Judgments,  6. 

COLLATERAL  CONTROVERSIES.     See  Statute  of  Frauds,  2. 

COLLATERAL  MATTERS.     See  Contracts,  6. 

COLLISION.     See  Railroads,  2,  6,  7.  8. 

COMMON  LAW.     See  Husband  and  Wife,  1. 

COMMUNICATIONS.     See  Libel  and  Slander,  1,  2. 

COMPROMISE.     See  Evidence,  16. 

CONDEMNATION.     See  Municipal  Corporations,  2. 

CONDITIONS.    See  Insurance,  Life,  2;  Judgments,  19;  Deeds  and  Convey- 
ances, 2;  Estates,  8,  11. 

CONFESSION  AND  AVOIDANCE.     See  Subornation  of  Perjury,  4. 

CONGRESS.     See  Intoxicating  Liquors,  5. 

CONSENT.     See  Wills,  5 ;  Judgments,  7,  10,  11,  12 ;  Courts,  15 ;  Parties,  2. 

CONSIDERATION.     See  Contracts,  9;  Mortgages,  7;  Waiver,  2. 

CONSOLIDATED  STATUTES.     (See  Revisal.) 

Sbc. 

441(9).    This  section  relating  to  time  to  commence  action  aiter  discovery 

of  fraud,  has  no  application  to  fraudulent  distribution  of  dividends 
to  shareholders  of  corporations  under  the  facts  of  this  case.  Chat- 
ham V,  Realty  Co.,  500. 

449.    Judgment  assigned  absolutely  or  in  trust,  estops  parties,  privies,  or 
cestui  que  trustees,  7.    Chatham  v.  Realty  Co.,  5(X). 

468,  469.    These  sections  do  not  apply  to  the  courts  taking  jurisdiction 
of  transitory  causes  of  action.    McGovem  v.  R.  R.,  219. 
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CONSOLIDATED  STATUTES— Contteued. 

Sbc. 

590,  640,  641,  643.  Errors  in  the  charge  and  refusal  to  give  special  instruc- 
tions do  not  require  formal  objections  when  appellants  exceptions 
properly  appear  in  the  record  on  appeal.    Paul  v.  Burton,  45. 

608.  A  consent  degree  for  recovery  of  land,  has  the  effect  of  the  convey- 
ance of  the  legal  estate,  as  between  the  parties.  Morris  v.  Fergu- 
son, 484. 

638.  Proceedings  in  Superior  Court  to  remove  a  public  officer  for  willful 
misconduct  or  maladministration  in  office,  is  allowed  by  this  section. 
8.  V.  Hamtne,  684. 

854,  855.  Recovery  not  limited  to  amount  of  Injunction  bond  sued  out 
with  malice  in  and  without  probable  cau.<*e,  and  Injured  party  may 
elect  to  sue  for  excess  of  damages  by  Independent  action.  Shutc  v. 
Shute,  386. 

938.  A  parol  trust  cannot  be  established  in  favor  of  grantor  in  a  deed; 
nor  can  deed  be  converted  into  a  mortgage  without  allegation  and 
proof  that  defeasance  clause  was  omitted  by  reason  of  ignorance, 
fraud,  mistake,  or  undue  influence.    Chilton  v.  Smith,  472. 

1436.  A  nonresident  plaintiff  may  maintain  action  against  Initial  and  non- 
resident carrier,  the  cause  being  transitory.  McOovern  v.  R.  R., 
219. 

1661.  In  action  absolute  divorce,  It  Is  only  necessary  to  allege  residence  in 
affidavit.    Williams  v.  Williams,  273. 

1668,  1664.  Where  consent  judgment  In  action  for  divorce,  a  mensa,  oper- 
ates as  a  gift  to  wife  of  an  estate  In  husband's  land,  the  courts 
awarding  custody  of  children  does  not  affect  It,  and  writ  of  posses- 
sion may  Issue.    Morris  v,  Patterson,  484. 

2529.  Consent  Judgment  In  action  for  divorce,  a  mensa,  giving  vdfe  a  life 
estate  in  husbands  lands,  is  valid  as  a  gift    Morris  v.  Patterson,  481 

2208.  The  proceedings  under  this  section  are  of  a  civil  nature  for  the  public 
good,  and  to  not  require  an  Issue  for  the  jury;  an  appeal  from 
Superior  Court,  the  question  is  one  of  law  or  legal  inference  if  justi- 
fied by  the  facts  found  upon  sufficient  evidence.    S.  v.  llamme,  684. 

3208.  Admissions  by  a  public  officer  that  he  Induced  another  to  violate  a 
criminal  statute,  is  sufficient  to  remove  him  from  office,  whatever 
his  Intent,  and  he  may  not  complain  that  It  was  not  according  to 
the  allegations  of  the  i)etitlon.    8.  v.  Hamme,  684. 

4640.  Under  an  Indictment  for  assault  with  a  deadly  weapon  with  intent 
to  kill,  a  verdict  of  a  less  offense  is  permissible.  8.  v.  ShemwelU 
718. 

4688(3),  4873.  The  regulations  of  our  quarantine  law  for  eradication  of  the 
tick  disease  for  cattle,  are  reasonable  and  valid.    8.  v.  Hodges,  751. 

5626.  County  Commissioners  may  establish  school  districts  regardless  of 
county  lines  and  the  majority  vote  In  the  entire  new  district,  embrac- 
ing old  districts,  will  control  the  result.    Riddle  v.  Cumberland,  321. 

5979.  Our  Constitution  gives  the  voter  the  right  to  declare  his  choice,  openly, 
if  he  so  desires,  or  have  the  judge  of  elections  deposit  it  for  him. 
Jenkins  v.  State  Board  of  Elections,  169. 
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CONSOLIDATED  STATVTEB— Continued. 

Akt. 

VIII»  ch.  95.    There  being  no  constitutional  restrictions,  the  enactment  of 

absentee  voters  law  is  constitutional  and  gives  ample  protection 

against  fraud.    I  hid. 

VIII,  ch.  95.  An  absentee  voter  offers  to  vote  when  he  sends  in  his  ballot 
as  the  statute  requires.    Ibid. 

CONSTITUTION,  STATE. 
Abt. 

I,  sees.  13,  2.  Trial  in  Superior  Court  on  appeal  from  Justice's  court  is 
de  novo,  giving  defendant  the  right  to  Jury  trial,  and  without  this 
the  former  court  may  not  affirm  Justice's  Judgment  taxing  defend- 
ant with  costs.    ;Sr.  v.  Paslcy,  695. 

I,  sec.  7.  An  act  relating  to  the  political  divisions  of  a  county  allowing 
them  to  sell  bonds  at  less  than  par,  does  not  contravene  this  article. 
Komegay  v.  OoldshorOy  442. 

I,  sec.  19.  Removal  of  public  officer  for  willful  misconduct,  etc.,  in  office, 
does  not  requlie  an  issue  for  the  Jury,  and  in  this  case  the  prose- 
cuting attorney  was  removable  on  his  admissions.  ;S?.  v.  Hamme, 
684. 

IV,  sec.  27.  Justices'  Jurisdiction  over  matters  in  contract  is  not  dis- 
turbed by  element  of  false  warranty  or  deceit  or  upon  the  theory 
that  it  sounds  in  tort    ycwell  v.  Bailey^  432. 

lA',  sec.  27.  Justice  courts  without  Jurisdiction  in  possessory  action  of 
ejectment  when  title  is  involved,  and  should  be  dismissed  in  Supe- 
rior Court,  on  api)eal.    Hargrove  v.  Cox,  360. 

VI,  sees.  2,  3,  6.  The  absentee  voters  law,  Art.  8,  ch.  95,  as  amended  by 
Laws  of  1919  is  not  in  contravention  of  these  provisions,  the  Con- 
stitution and  the  elector  offers  to  vote  when  lie  sends  in  his  sealed 
ballot.    Jenkins  v.  Board  of  Elections,  169. 

VI,  sec.  6.  Choice  is  given  the  elector  to  dei)osit  his  ballot  secretly  or 
declare  his  choice  openly  when  depositing  it,  or  to  have  the  regis- 
trar or  a  Judge  of  election  deposit  it  for  him.  Jenkins  v.  Board  of 
Elections,  169. 

VI,  sec.  8.     A  prosecuting  attorney  is  removable  from  office  as  a  matter 

of  law  or  legal  inferrence  upon  findings  that  of  his  willful  miscon- 
duct or  maladministration  in  office,  supported  by  evidence.  iS.  t*. 
Hamme,  6S4. 

VII,  VIII.     Art.  VII  relates  to  the  establishment  of  school  district,  and 

Art.  VIII  to  other  cori)orations  and  school  districts  may  be  estab- 
lished by  a  special  legislative  act;     Dickson  v.  Brexcer,  403. 

VIII,  sec.  1,  construed  with  the  other  related  i)oints  of  the  Constitution  leaves 
the  legislature  discretionary  lowers  to  enact  special  laws  to  meet 
the  re<iuirements  of  municipal  cori)orations,  with  certain  specified 
restrictions.     Kornegay  v.  Ooldshoro,  442. 

VIII,  sec.  1.  This  section  refers  to  private  corporations  and  not  to  public 
or  quaHi'imhlic  corporations,  or  municipal  cpri)orations.  Komegay 
V.  Ooldshoro,  441. 
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CONSTITUTIONAL  LAW.  See  Schools,  1 ;  Appeal  and  Error,  41 ;  Evidence, 
8 ;  Statutes,  1 ;  Health,  1 ;  Intoxicating  Liquors,  5 ;  Officers,  2 ;  Criminal 
Law,  6. 

1.  Constitutional    Law — Courts — Void    Statutes. — Legislative    enactments 

are  presumed  to  be  constitutional,  and  for  the  courts  to  declare  them 
otherwise  the  statutes  should  plainly  conflict  with  same  constitutional 
provision ;  and  the  court  should  exercise  its  power  to  declare  a  statute 
unconstitutional  with  extreme  caution,  resolving  every  doubt  in  favor 
of  the  statute.    Jenkins  v.  Board  of  Elections,  169. 

2.  Constitutional  Law — Statutes — Absentee  Voters  Law — Elections. — ^There 

being  no  provision  in  the  Federal  Constitution  restricting  the  power 
of  the  State  Legislature  to  enact  statutes  on  the  subject,  our  absentee 
voters  law,  Art.  8,  ch.  95,  Consolidated  Statutes,  as  amended  by  ch. 
322,  Public  Laws  of  1919,  known  as  the  absentee  voters  law,  are  valid 
unless  in  contravention  of  the  Cx)nstitution  of  our  State.     Ibid. 

3.  Same — Elections — Secret  Ballots — Choice   of  Elector. — The   provisions 

of  our  State  Constitution,  Art.  VI,  sec.  6,  making  the  distinction  that 
the  elector  shall  vote  by  ballot,  and  an  election  by  the  (General  Assem- 
bly shall  be  viva  voce,  gives  under  our  statute,  the  elector  the  choice  to 
deposit  his  own  ballot  secretly,  or  to  declare  his  choice  openly  when 
depositing  it,  or  to  have  the  registrar,  or  one  of  the  judges  of  election, 
deposit  it  for  him.    Consolidated  Statutes,  5979.    Ibid. 

4.  Same — Fraud. — Our  statutes,  Art  8,  ch.  95,  Consolidated  Statutes,  as 

amended  by  ch.  322,  Public  Laws  of  1919,  give  ample  protection  against 
fraud,  by  requiring  that  the  absent  voter  must  have  been  lawfully 
registered  and  entitled  to  vote,  and  supplying  him  when  physically 
imable  to  attend,  etc.,  with  a  blank  to  be  sealed  in  an  envelope,  to  be 
sent  to  and  held  by  the  registrar  until  three  o*clock  of  the  day  of  elec- 
tion, and  cast  for  the  absent  voter  by  the  registrar,  subject  to  the 
usual  challenge,  as  if  the  voter  himself  had  been  present;  and  the 
statutes  are  not  void  as  being  in  contravention  of  our  State  Constitu- 
tion, Art  VI,  sees.  2,  3,  and  6.    Ibid. 

5.  Constitutional  Law — Absentee  Voters  Law — Offer  to  Vote — Statutes — 

Elections. — The  provisions  of  Art.  VI,  sec.  2,  of  our  State  Constitution, 
requiring  that  the  voters  at  an  election  shall  have  resided  in  the  State 
for  two  years,  in  the  county  6  months,  and  in  the  precinct,  ward,  or 
other  election  district,  in  which  he  offers  to  vote,  4  months  next  pre- 
ceding the  election ;  and  of  sec.  3  of  the  same  article,  that  every  per- 
son offering  to  vote  shall  be  at  the  time  a  legally  registered  voter, 
does  not  require  that  the  elector  shall  cast  his  vote  in  person,  and  under 
our  absentee  voters  law,  he  complies  with  the  constitutional  provis- 
ions that  he  shall  offer  to  vote,  when  he  transmits  his  vote  to  the  r^- 
istrar  to  be  cast  for  him  in  accordance  with  the  methods  prescribed 
by  the  statutes.  Consolidated  Statutes,  Art.  8,  ch.  95,  as  amended  by 
ch.  322,  Public  Laws  of  1919.     Ibid. 

6.  Constitutional     Law — Municipal     Corporations — Corporations — Special 

Acts — Bonds — Taxation — Trustees. — The  establishing  a  school  dis- 
trict relates  to  public  municipal  corporations,  which  may  be  done  by 
special  legislative  enactment  imder  Art.  VII  of  our  Constitutioii, 
entitled  "Municipal  Corporations,"  and  it  is  not  prohibited  by  Art 
VIII  thereof,  relating  to  "corporations  other  than  munidpar*;  and  a 
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special  act  creating  a  school  district  or  amending  an  existing  one, 
providing  for  the  election  of  trustees  to  manage  its  affairs,  and  for 
bonds  and  taxation  relating  thereto,  is  not  in  contravention  of  our 
Constitution,  when  properly  passed  upon  an  "aye"  or  "no"  vote. 
Dickson  v.  Brewer,  403. 

7.  Constitutional  Law — Defenses — Judgments. — The  defense  of  a  constitu- 

tional right  comes  too  late,  for  the  first  time  after  judgment  rendered, 
and  especially  so  when  it  has  not  been  properly  presented  either  by 
the  request  for  the  submission  of  an  issue,  or  for  an  instruction. 
Lanier  v.  Pullman  Co.,  407. 

8.  Constitutional    Law — Amendments — Municipal     Corporations — General 

Laws. — Sec.  1,  Art.  VIII,  of  our  State  Constitution,  requiring  that  the 
General  Assembly  shall  provide  by  general  laws  for  the  chartering 
and  organization  of  all  corporations  and  for  amending  their  charters, 
except  charitable,  etc.,  corporations,  refers  to  private  or  business  cor- 
porations, and  not  to  public  or  Q'tia^i-public  corporations  acting  as  gov- 
ernmental agencies,  such  as  cities,  counties,  towns,  and  the  like.  Kor- 
negay  t?.  Ooldshoro,  441. 

"9.  Same — Statutes. — In  the  interpretation  that  sec.  1,  Art.  VIII.  of  our 
Constitution  refers  to  private  or  business  corporations,  and  not  to 
municipal  corporations  as  governmental  agencies,  the  section  should 
•»be  construed  in  connection  with  sec.  2,  dealing  with  "dues  from  cor- 
porations" ;  sec.  3 ;  defining  corporations  as  including  "associations 
and  joint  stock  companies,"  and  it  should  be  noted  that  if  sec.  4 
(properly  belonging  in  Art.  VII)  included  corporations  as  govern- 
mental agencies,  it  would  be  meaningless.    Jhid. 

10.  Same — Special  Acts — Counties. — An  act  which  relates  to  all  municipal 

corporations  of  a  county,  including  cities,  towns,  townships,  and  school 
districts,  is  not  a  "special  act"  within  the  intent  and  meaning  of  sec. 
1,  Art.  VIII,  of  our  State  Constitution.    Ibid. 

11.  Same — Local  and  Private  Acts. — Construing  sec.  1,  Art.  VIII,  of  our 

Constitution,  in  connection  with  the  amendments  of  1916,  and  the 
related  subject-matters  in  sec.  2,  dues  from  corporations,  sec.  3,  defin- 
ing corporations  as  joint  stock  companies,  and  sec.  4,  that  its  subject- 
matter  shall  be  legislated  upon  by  general  laws,  excluding  municipal 
corporations  from  such  positive  inhibition,  except  changing  the  names 
of  cities,  incorporated  towns,  etc. :  Held,  the  legislative  intent  was  to 
leave  it  to  the  discretion  of  the  Legislature  to  enact  special  acts  as  the 
needs  of  municipal  corporations  may  require,  with  the  reservation 
as  to  changing  the  names;  and  the  positive  restriction  as  to  "local, 
private,  or  special  acts,"  applies  to  business  corporations.     Ibid. 

12.  Constitutional  Laws— Statutes — Repealing  Acts — Legislative  Opinion. — 

While  the  preamble  to  the  Municipal  Finance  Act  of  1917  evidences 
the  opinion  that  the  provisions  of  the  amendments  to  the  Constitution 
adopted  at  the  election  of  1916  was  mandatory  as  to  a  general  law 
affecting  municipal  corporations  or  governmental  agencies,  this  pre- 
amble was  repealed  by  the  act  of  1919,  showing  that  the  later  Legis- 
lature construed  the  amendment  as  applying  only  to  private  or  busi- 
ness corporations,  ^ith  the  exception  stated,  and  the  opinion  of  the 
Legislature  may  be  considered  by  the  courts  in  passing  upon  the 
meaning  of  the  Constitution.    Ibid. 
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13.  Constitutional   Lair — Ixical  Statutes — Counties — Bonds — Special   Privi- 

leges. — A  special  enactment  applying  to  the  municipal  or  governmental 
agencies  within  a  county  allowing  them  to  sell  their  bonds  at  less 
than  i)ar.  in  an  emergency,  is  not  in  conflict  with  sec.  7,  Art  I,  as 
allowing  special  privileges  under  a  general  statute  requiring  such  cor- 
porations not  to  sell  their  bonds  at  less  than  par.    Ibid. 

14.  Constitutional  Law — Statutes — Courts. — The  courts  may  not  declare  an 

act  void  except  upon  coustltutloual  grounds.     Ibid. 

15.  Constitutional  Law — Diserimination — Munici'pal  Corporations — Bonds — 

Ijoeal  Laws — General  Laws. — It  is  not  objectionable,  or  in  contra- 
vention of  our  State  Constitution  as  discriminatory,  for  the  Legis. 
lature,  owing  to  unusual  or  compelling  local  conditions,  to  permit 
municiitalities  within  the  limits  of  a  certain  county  to  sell  their  bonds 
for  less  than  par  when  the  same  privilege  is  not  granted  in  other 
counties.    Ibid: 

16.  Constitutional  Imw — Statutes — Judgments. — Where  a  statute  is  suscep- 

tible of  more  than  one  construction,  that  which  will  reconcile  it  to  the 
organic  law  will  be  adopted ;  and,  Semble,  in  this  case  a  different  con- 
struction put  uiM)n  ch.  194,  I^ws  of  1919,  than  that  the  judgment 
creditor  will  not  lose  the  right  to  execution  thereunder,  if  after  refus- 
ing to  make  the  assignment  of  the  judgment  he  is  afterwards  willing 
to  comply,  and  offers  to  do  so  when  the  status  of  the  parties  remain 
unchanged,  is  contrary  to  the  construction  guaranteeing  protection  to 
the  rights  of  existing  judgment  creditors. — Davie  v.  Sprinkle,  580. 

17.  Same— Remedy— Adequate   Relief — Statutes. — While  a   judgment  is  a 

feature  of  the  remedy  sought  in  an  action,  and  is  to  some  extent  sub- 
ject to  legislative  regulation,  the  rights  accruing  thereunder  cannot  be 
entirely  withdrawn  or  so  impaired  or  interfered  with  as  to  leave  the 
owner  without  adequate  relief,  as  in  this  case,  to  destroy  the  issuing 
of  an  execution  before  the  status  of  the  imrtles  is  changed,  or  their 
rights  changed  or  lost.     Ch.  194,  Laws  of  1919.     Ibid. 

CONTEMPT.     See  Courts,  5,  21 ;  Appeal  and  Error,  27. 

CONTINGENT  REMAINDEKS.     See  Estates,  3. 

CONTINGENCIES.     See  Actions,  2:  Estates,  2,  4,  5,  6,  7;  Wills,  18. 

CONTINUANCE.     See  Courts,  23. 

CONTRAC^TS.  See  Mortgages.  7,  10:  Judgments,  7;  Principal  and  Surety.  8; 
Carriers  of  Passengers,  1;  Pleadings,  1,  4;  Novation,  1;  Principal  and 
Agent,  4 :  Vendor  and  Purchaser,  1,  2 ;  Statute  of  Frauds,  1,  3 :  Estates, 
11;  Deeds  and  Conveyances,  4;  Courts.  12;  Employer  and  Employee,  7; 
Evidence,  1,  2,  4;  Waiver,  1,  2:  Instructions,  1;  Removal  of  Causes,  5; 
Insurance,  Life,  3;  Landlord  and  Tenant,  1. 

1.  Con  tract H — Customs — Evidence — Presumptions  —  Timber  —  Sawmills  — 
Lumber—Slabs. — A  lawful  and  existing  business  custom  or  usage, 
clearly  established,  concerning  the  subject-matter  of  a  contract,  may 
be  received  in  evidence  to  explain  ambiguities  therein,  or  to  add  stipula- 
tions about  which  the  contract  is  silent,  and  wheie  such  a  custom  is 
known  to  the  imrties,  or  its  existence  is  so  universal  and,  prevailing 
that  knowledge  will  be  imimrted,  the  parties  will  be  presumed  to  have 
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contracted  in  refference  to  it,  unless  excluded  by  the  express  terms  of 
the  agreement  between  them.     Cohoon  v,  Earrell,  39. 

2.  Same. — A  parole  contract  of  purchase  for  timber  specified  that  the  pur- 

chaser was  to  cut  the  timber  from  the  vendor's  land,  and  to  pay  the 
latter,  the  plaintiff  in  this  action,  a  certain  price  per  thousand  feet 
when  sawed  into  lumber;  that  the  purchaser  had  the  timber  sawed 
at  the  defendant's  mill,  who  used  or  sold  the  slabs,  and  the  plaintiff 
sues  to  recover  them  or  their  value.  There  Vas  nothing  said  either 
in  the  plaintiff's  contract  with  the  purchaser  or  the  latter's  contract 
with  the  defendant  about  the  disposition  to  be  made'  of  the  slabs,  and 
there  was  an  established  custom  in  this  locality  that  they  should  belong 
to  the  mill  sawing  the  logs:  Held,  it  appeared  from  the  contract 
between  the  plaintiff  and  the  purchaser  that  the  timber  was  to  be 
sawed  at  some  mill,  and  the  defendant  was  entitled  to  the  slabs  under 
the  prevailing  custom.    Ibid. 

3.  Contracts — Breach — Options — Measure    of    Damages — Crops. — Plaintiff 

sued  to  recover  damages  for  breach  of  contract,  alleging  failure  of 
defendant  to  furnish  the  money  to  take  up  an  option  on  lands  expir- 
ing at  a  certain  date,  with  a  further  agreement  to  sell  the  land  and 
pay  the  plaintiff  one-half  the  profits  less  one-half  the  expense  of  sale, 
and  to  furnish  the  money  for  the  cultivation  of  crops  for  a  year  under 
plaintiff's  management  with  a  division  of  the  profits  on  the  crops : 
Held,  ui)on  establishing  the  contract,  and  defendant's  breach,  the 
measure  of  plaintiff's  damage  is  one-half  the  profits  which  would 
have  been  made  upon  a  resale  of  the  property  in  the  exercise  of  a  rea- 
sonable care  and  judgment,  and  one-half  of  the  loss  sustained  for  the 
failure  to  make  the  crops  which  might  naturally  be  supposed  to  have 
followed  its  violation,  certain  both  in  its  nature  and  in  resjject  to 
the  cause.    Xewhy  v.  Realty  Co.,  51. 

4.  Same — Instructions — Appeal  and  Error. — Where  the  measure  of  dam- 

ages for  a  breach  of  contract  of  the  defendant  to  take  up  an  option 
at  a  certain  date,  is  such  as  would  arise  from  profits  prevented  in 
the  resale  of  the  land,  at  a  future  date,  and  also  from  crops  to  be 
raised  on  the  land  during  a  certain  year,  etc.,  it  is  reversible  error  ' 
for  the  judge  to  charge  the  jury  that  it  would  be  the  difference  between 
the  purchase  price  in  the  option  and  the  market  value  of  the  land  at 
the  expiration  period  thereof,  as  such  was  not  within  the  contempla- 
tion of  the  parties,  or  within  the  purview  of  the  contract.    Ibid. 

5.  Contracts — Breach — Options — Prospective    Profits — Crops — Measure    of 

Damages. — Where  the  recovery  of  damages  in  an  action  depends  upon 
the  breach  of  defendant's  agreement  to  take  up  plaintiff's  option  on 
lands  before  its  expiration,  and  the  profit  that  could  have  been  made 
thereon  by  reselling  the  land,  the  market  value  of  the  land  and  the 
contemplated  sales  is  material  but  not  controlling,  and  the  circum- 
stances, such  as  the  size  of  the  land,  the  opportunity  to  secure  purchas- 
ers, etc.,  and  the  condition  of  the  money  market,  etc.,  may  be  con- 
sid,ered.    Ibid. 

6.  Contracts,    Written — Evidence — Parol — Collateral    Matters. — The    rule 

excluding  i)arol  evidence  as  to  the  contents  of  a  written  contract  does 
not  apply  when  the  contract  is  merely  collateral  to  the  issue,  and  its 
contents  is  not  directly  involved  therein,  and  is  not  the  subject-matter 
in  dispute.    Davis  v.  Shipbuilding  Co.,  75. 
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7.  Contracts — Novation — Substitution    of    Paymaster  —  Agreements — Evi- 

dence— Implied  Contracts. — ^A  contract  may  be  discharged  by  agreeing 
to  the  substitution  of  a  new  party  in  the  place  of  one  of  the  original 
ones,  although  the  terms  of  the  agreement  otherwise  remain  the 
same ;  and  such  assent  may  be  implied  or  evidenced  by  circumstances 
and  by  the  conduct  of  the  parties.    Hamilton  v.  Benton,  79. 

8.  Contracts,  Written — Parol  Evidence — Vendor  and  Purchaser — Damages 

— Counterclaim^— Principal  and  Agent. — The  defendant  sold  fertilizer 
as  plaintiflTs  agent  under  a  written  contract  containing  the  statement 
that  no  conflicting  verbal  promise  would  be  recognized,  and  that  no 
agreement  would  be  valid  and  binding  unless  coimtersigned  by  an  offi- 
cer of  the  plaintiff  corporation.  The  action  is  to  recover  upon  notes 
given  for  the  sale  of  the  fertilizer :  Held,  there  was  not  sufficient  evi- 
dence to  sustain  defendant's  counterclaim  for  damages  for  failure  of 
plaintiff  to  ship  a  carload  of  fertilizer  for  his  own  use  subsequently 
ordered,  which  the  plaintiff  promptly  declined,  and  of  which  the  plain- 
tiff's agent  had  said  that  he  would  see  that  the  defendant  would  get 
It.    Ouano  Co.  v.  Bryant,  96. 

"9.  Contracts — Options — Sales — Commissions — Auction  Sal^s — Consideration 
— Vendor  and  Purchaser. — Plaintiff  took  an  option  on  defendant's 
entire  tract  of  land  at  a  fixed  minimum  price,  and  agreed  with  real 
estate  agents  that  they  would  divide  it  into  lots  to  be  sold  at  auction 
within  the  option  period  on  commission  to  the  selling  agents,  and 
thereafter  contracted  v^-ith  the  defendant  that  plaintiff  was  to  have 
a  certain  sum  in  cash  and  a  certain  allowance  on  any  lots  he  him- 
self should  purchase  at  the  agreed  sale.  He  bid  in  one  of  these  lots, 
and  the  sale  as  to  the  others  failed  for  lack  of  bidders.  The  plaintiff 
was  not  ready,  able,  and  willing  to  comply  with  his  bid :  Held,  plain- 
tiff's compensation  was  conditioned  by  the  terms  of  the  contract,  upon 
the  success  of  the  sale  of  all  the  lots  in  the  entire  subdivided  tract  to 
be  taken  from  the  proceeds  of  sale  and  not  in  consideration  of  his 
release  of  his  option  within  the  stated  period,  and  he  cannot  recover 
In  his  action.    Dunning  v.  Powell,  100. 

10.  Contract — Option — Description    of    Land  —  Evidence  —  Identification — 

Equity — Specific  Performance. — ^An  option  to  sell  the  owner's  only 
farm  for  a  certain  price,  within  a  specified  time  upon  the  imyment  of 
the  sum  named,  sufficiently  describes  the  land  to  admit  of  parol  evi- 
dence of  identification  of  the  subject-matter  of  the  contract,  in  an 
action  for  specific  performance  by  the  purchaser.  Sessonu  v.  Base- 
more,  102. 

11.  Contracts — Deeds    and   Conveyances — Esppi'essions   of  Parties — Amitng- 

uity — Eindence. — The  designation  of  the  character  of  a  written  con- 
tract, as  therein  expressed  by  the  parties,  may  be  received  as  evi- 
dence thereof  in  case  of  ambiguity  permitting  an  interpretation  of  the 
instrument.    Lewis  v.  Nunn,  159. 

12.  Contracts,    Written — Evidence — Parol — Rebuttal — Equity — Estoppel    in 

Pais. — Parol  e\idence  is  admissible,  in  defense  to  an  action  for  spe- 
cific performance  of  a  written  contract  to  convey  land,  that  after  the 
execution  of  the  contract  sued  on,  the  parties  had  agreed  that  a  sur- 
vey of  the  lands  should  be  made  in  two  weeks,  and  the  purchase 
money  then  paid,  and  in  default  thereof  the  plaintiff  should  lose  all 
his  rights,  under  the  principles  that  parties  to  a  written  contract  may 
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rescind  it  by  parol  or  abandon  it  by  matters  in  pais;  and  that,  in 
equity,  such  testimony  may  rebut,  but  not  raise  a  suit  for  specific  per- 
formance.    Thompson  v.  Clapp,  247. 

13.  Contracts — Off^r —  Acceptance  —  Breach  —  Damages  —  Counterclaim. — 
The  acceptance  of  an  ofiPer  must  be  unequivocal  to  make  a  contract,  sa 
that  the  minds  of  the  contracting  parties  may  agree  upon  the  subject ; 
and  where  three  carloads  of  lumber  are  ordered,  and  the  seller  replies, 
"We  will  ship  you  one  carload  within  the  next  ten  days  and  possibly 
three,"  it  is  not  sufficiently  definite  to  establish  a  contract  for  the  three 
carloads,  or  to  sustain  a  counterclaim  for  damages  for  the  failure  of 
the  seller  to  ship  more  than  one  of  them.    Wilson  v.  Lumber  Co.,  271. 


14.  Contracts — fiale  of  Lands — Price  Per  Acre — Purchase  Price. — ^Defend- 

ant's contract  to  sell  about  204  acres  of  land  known  as  a  certain 
farm,  adjoining  named  owners  and  others,  at  a  certain  price  per 
acre,  is  a  sale  by  the  acre,  and  plaintiff  is  entitled  to  a  rebate,  or  a  re- 
turn of  the  amount  he  has  overpaid  on  account  of  less  acreage  than 
that  specified  in  the  contract.     Duffy  v.  Phipps,  313. 

15.  Same — Deeds     and     Conveyances — Merger — Pleadings  —  Demurrer. — A 

contract  for  the  sale  of  about  204  acres  of  land  at  a  certain  price  "per 
acre  does  not  merge  in  a  deed  given  for  the  tract  specifying  197  acres, 
in  assumed  execution  of  the  contract,  and  the  plaintiff  may  recover 
of  the  defendant  for  the  shortage  of  acres  ascertained ;  and  a  demur- 
rer to  the  complaint  with  these  allegations  is  bad.    Ibid. 

16.  Contracts — Debtor    and    Creditor — Mortgages — Purchaser — Assumption 

of  Debt — Actions — Parties. — Under  the  present  equitable  doctrine, 
the  mortgagee  may  directly  sue  the  grantee  of  the  mortgagor  owing 
the  debt,  who  has  assumed  the  debt  for  a  consideration,  without  join- 
ing the  mortgagor  in  the  action,  or  first  foreclosing  the  mortgage  and 
applying  the  proceeds  of  the  sale  to  the  debt,  upon  the  principle  that 
one  for  whose  benefit  a  promise  had  been  made  to  another  upon  a  con- 
sideration may  maintain  an  action  upon  the  promise,  though  not  a 
party  or  privy  to  the  contract.    Rector  v.  Lyda,  577. 

17.  Contracts — Negligence — Release — Infants — Evidence. — Where  a  release 

has  been  obtained  from  an  employee,  discharging  his  employer  from 
liability  for  a  personal  injury,  alleged  to  have  been  caused  by  negli- 
gence, a  family  record  containing  the  ages  of  employees,  includidg 
that  of  the  plaintiff,  showing  that  he  was  a  minor  at  the  time  of  sign- 
ing the  release,  is  competent  in  corroboration  of  other  evidence  to  the 
same  effect  upon  the  question  of  the  validity  of  the  release.  McMahan 
V.  Spruce  Co.,  638. 

18.  Contracts — Negligence — Release — Fraud — Evidence — Employer  and  Em- 

ployee— Master  and  Servant. — Upon  allegations  of  fraud  in  the  pro- 
curement of  a  release  from  damages  for  a  i)ersonal  injury  resulting 
from  malpractice  of  a  physician  in  setting  a  broken  arm  of  defend- 
ant's employee,  and  for  which  the  defendant  is  resi)onsible,  evidence 
that  the  defendant,  and  the  physician  employed  by  him,  misrepresented 
the  condition  and  effect  of  the  injury  and  its  probable  consequences, 
which  was  calculated  to  and  did  mislead  the  plaintiff  in  taking  a 
small  sum  of  money  in  giving  a  release,  altogether  disproiwrtioned  to 
any  reasonably  adequate  sum,  is  sufficient  to  be  considered  upon  the 
issue  as  to  the  validity  of  the  release.    Ibid. 
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19.  8ame — Physicians  and  Surgeons — Malpractice. — ^Where  the  employer  is 

resiwDBible  in  damages  for  malpractice  of  his  physician  in  charge  of 
an  injured  employee,  and  there  is  evidence  that  he  afterwards  had 
called  in  another  physician,  who  proi)erly  treate<l  the  case,  recovery 
can  only  be  had  for  the  injury  and  damafi^es  occasioned  by  the  malprac- 
tice of  the  first  physician ;  and  where  the  judge  clearly  and  properly  so 
charged  the  jury,  and  the  jury  has  t^o  confined  the  damages,  his 
reference  to  the  second  physician  called  in  is  not  prejudicial,  but 
harmless.     Ibid. 

20.  Contracts,  Written — Parol  Evidence — Landlord  and  Tenant — Leases. — 

Wliere  there  is  a  written  lease  between  the  landlord  and  tenant  and 
under  a  separate  and  distinct  agreement  the  latter  has  built  a  bam  on 
the  lands  for  the  former,  parol  evidence  of  tlie  agreement  to  bubild  the 
bam  is  competent.    Bunn  v.  Wall,  662. 

CONTRIBl'TOUY  CAUSES.     See  Negligence,  12. 

CONTRIBUTORY  NECJLKJENCE.    See  Employer  and  Employee.  5:  Railroaded. 
6,  7,  10,  14 :  Issues,  2 ;  Instructions,  7. 

CONTliOVERSY  WITHOUT  A(^TION. 

1.  Vontrorersy  Without  Action — Statutes — Interrogatories. — Tlie  eflfect  of 

a  submi.ssion  of  a  controversy  without  action  on  a  case  agreed.  Rev.. 
808,  to  disi)ense  with  the  formalities  of  a  summons,  comi^aint,  and 
answer,  and  to  submit  the  case  to  the  court  for  decision ;  and  no  right 
is  conferred  on  the  i>arties  to  proi)ound  to  the  court  interrogatories 
uiK)n  the  matters  in  dispute  between  them.    Herring  v.  Herring,  165. 

2.  Same —Wilts — Courts -Equity— Widow's     Dissent. — Courts     of     equity 

have  no  general  jurisdiction  of  the  constructions  of  wills,  and  i^ill  not 
entertain  actions  or  proceedings  merely  for  the  purpose  of  settling 
disputes  between  legatees  and  devisees :  and  this  is  especially  so  when 
the  widow's  right  to  dissent  is  reserved,  and  the  right  thus  reserved 
in  her  to  destroy  the  effect  of  the  judgment  of  the  court.  Little  r. 
Thorn,  m  N.  (\,  71,  cited  as  controlling.    Ihid. 

CONVERSION.     See  Wills.  11. 

CONVK^TION.     See  Officers,  4 :  Criminal  I^w,  5. 

CORPORATIONS.  See  Actions,  1;  Attachment,  1;  Sales,  3;  Removal  of 
Causes,  4,  5,  7;  Mandamus,  1,  2;  Evidence,  8;  Constitutional  Law,  6; 
Summons,  1 ;  Munipical  Corporations,  17. 

1.  Corporations — PuhliC'Service  Corporations — Discrimination  —  Courts — 
Inherent  Powers — Corporation  Commission — Electricity. — ^The  courts 
have  inherent  power  to  enforce,  by  mandamus,  a  public-service  corpor- 
ation to  i)erform  its  public  duty  to  furnish  electricity  among  its  cus- 
tomers without  discrimination  as  to  rates  or  charges,  independent  of 
the  i)owers  conferred  on  the  corporation  commissioners,  whose  author- 
ity is  to  fix  indiscri  mi  native  rates ;  and  the  objection  that  tliis  commis- 
sion has  not  established  the  rates  on  the  subject  is  without  force  when 
the  public-service  corporation  has  contracts  with  other  like  customers, 
for  the  lowest  rate  of  charges  therein  will  automatically  take  effect  as 
the  proper  charges  to  be  made.    R.  R.  v.  Power  Co.j  ^^22. 
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2.  Corporations — Judgment h — Dividends  —  Fraud — Execution — Limitation 

of  Actions. — Pending  an  action  to  compel  the  refund  of  moneys  of  a 
corporation  wrongfully  distributed  as  dividends  among  its  stockhold- 
ers, by  the  assignees  of  a  judgment  against  it,  and  attempted  liquida- 
tion by  the  cori>oration  is  in  fraud  of  the  plaintiffs,  but  the  running 
of  the  statute  of  limitations  does  not  begin  until  execution  has  been 
Issued  against  the  corporation  and  returned  unsatisfied;  and  C.  S., 
441  (9),  as  to  the  time  for  commencing  an  action 'after  the  discovery 
of  the  fraud,  has  no  application.    Chatham  v.  Realty  Co.,  500. 

3.  Corporations — Parties  Receivers. — It  is  unnecessary  to  have  a  receiver 

appointed  in  order  for  the  assignee  of  a  judgment  creditor,  and  those 
thereunder  beneficially  interested,  to  maintain  an  action  against  its 
officers  and  stockholders  for  misapplication  of  its  funds  in  distribu- 
tion among  the  shareholders  as  dividends.    Ihid. 

CORPORATION  (H)MMISSION.     See  Coriicrations,  1. 

1.  Corporation    Commission — Courts—Discrimination — PuhliC'Scrinee    Cor- 

porations—Rates and  Charges. — The  Corijoratlon  Commission  has  no 
power  or  authority  to  fix  rates  of  charges  for  a  public-service  coriK>ra- 
tion  discriminative  among  its  customers  for  the  same  or  substan- 
tially similar  ^ervice,  and  in  the  event  of  such  discrimination,  relief 
will  be  afforded  by  the  court  in  the  exercise  of  their  inherent  juris- 
dictional powers  over  the  subject.     R.  R.  v.  Power  Co.,  422. 

2.  Same — Public   Service — Evidence — Statutes  —  J/of{ojj«.-   Where   public- 

service  corporations  have  dedicated  property  to  the  public  for  the 
resale  of  its  electric  current  to  the  public-service  corporations,  a  mo- 
tion (Pell's  Revisal,  1656)  for  it  to  furnish  copies  of  contracts  it  is 
alleged  to  have  made  with  others  for  a  discriminating  rate  of  charges 
against  the  plaintiff  for  the  same  or  similar  services,  is  material  to 
the  issue,  not  only  upon  the  question  of  unlawful  discrimination,  but 
also  uiK)n  the  question  as  to  whether,  in  fact,  the  defendant  had  so 
dedicated  its  property  to  the  public  use.    Ibid. 

(CORROBORATION.     See  Evidence,  3 ;  Criminal  Law,  2. 

COSTS.     See  (Mminal  Law,  5. 

1.  Costs — Criminal    Law  -Prosecution  -Flndinf/s — Slatutes. — In    order    to 

tax  the  prosecuting  witness  with  the  cost  of  a  criminal  action,  and  for 
his  imprisonment,  a  finding  is  necessary  that  the  prosecution  was  friv- 
olous and  malicious.     Rev.,  1297.    S.  v.  Cole,  682. 

2.  Same — Justices'    Courts — Appeal — Superior    Court— Trial    de    Novo — 

Courts. — An  appeal  from  an  order  of  a  justice  of  the  i)eace  taxing  the 
cost  against  the  prosecutor  in  a  criminal  action  does  not  involve  again 
the  guilt  or  innocence  of  the  prisoner,  who  has  been  acquitted,  or 
violate  his  constitutional  immunity  from  a  second  jeopardy,  but  pre- 
sents a  substantial  question  to  some  extent  in  the  nature  of  a  "civil 
controversy."  and  comes  within  the  intent  and  meaning  of  Rev.,  607, 
608,  which  provides  for  a  hearing  de  novo  on  appeal,  and  prevails  also 
in  matters  of  strictly  criminal  nature  by  our  statute.  Rev.,  3274,  et 
seq.     Hid. 

3.  Same — Jurisdiciiwx — Additional    Findings — Ord-ers  —  Judgments. — The 

pro^ision8  of  our  statute.  Rev.,  1297,  conferring  on  the  courts  of  jus- 
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tices  of  the  peace,  and  other  courts,  who  heard  the  case  origiiially,  to 
presently  make  the  necessary  findings,  before  imprisoning  the  prosecu- 
tor, that  the  prosecution  "was  frivolous  and  malicious,"  does  not  pre- 
vent, on  appeal  to  the  Superior  Court,  an  inquiry  into  the  matter  by 
the  latter  court,  de  novo,  or  the  making  additional  findings  and  such 
further  orders  and  decrees  therein  as  the  right  and  justice  of  the 
case  may  require.    Ihid. 

4.  f^amc. — On  appeal  to  the  Superior  Court  from  an  order  of  a  justice  of 
the  peace,  in  a  criminal  action,  taxing  the  prosecutor  with  cost,  the 
proceedings  may  be  entered  into  de  novo,  and  the  court  may  proceed  to 
find  upon  the  evidence  that  the  prosecution  was  frivolous  and  mali- 
cious, and  adjudge  that  the  prosecutor  pay  the  cost,  and  order  (hat 
unless  he  should  have  done  so  within  a  certain  time  he  be  imprisoned 
until  he  pay  them,  or  discharged  according  to  law.    Ibid. 

COUNTERCLAIM.     See  Contracts,  8,  13 ;  Pleadhigs,  1. 

COUNTIES.     See  Constitutional  Law,  10,  13. 

COUNTY  COMMISSIONERS.     See  Elections,  5. 

COURTESY.     See  Wills,  11. 

COURTS.  See  Appeal  and  Error,  6,  27,  39;  War,  2;  Constitutional  Law,  1, 
14;  Costs,  2;  Controversy  Without  Action,  2;  Summons,  2;  Estates,  4; 

>  Intoxicating  Liquors,  5 ;  Mortgages,  1 ;  Pleadings,  3 ;  Criminal  Law,  5 ; 

Removal  of  Causes,  1,  6,  7,  9 ;  Judgments,  7,  11,  20 ;  Trespass,  2 ;  Negli- 
gence, 5;  Wills,  6,  36;  Statute  of  Frauds,  3;  indictment,  2;  Corpora- 
tions, 1 ;  Corporation  Commission,  1 ;  Railroads,  14 ;  Instructions,  8. 

1.  Courts — Discretion — New  Trials — Appeal  and  Error. — A  motion  to  set 

aside  a  verdict  and  grant  a  new  trial  is  made  to  the  discretion  of  the 
trial  judge,  and  not  reviewable  on  appeal.    Coats  v.  Norris,  77. 

2.  Courts — Jurisdiction — Clerks  of  Court —  Statutes — Issues — Procession- 

ing Title. — When,  upon  answer  filed  in  a  processioning  proceeding,  the 
clerk,  without  objection,  transfers  the  cause  for  trial,  the  Superior 
Court  acquires  jurisdiction  under  Rev.,  614,  to  determine  the  matter, 
and  a  motion  to  remand  for  failure  of  the  defendant  to  raise  an  issue 
as  to  title  is  properly  refused.    Exum  v.  Chase,  95. 

3.  Same — Pleadings. — A  denial  of  the  boundaries  of  the  land  in  a  proces- 

sioning proceedings,  and  allegation  in  the  answer  of  title  to  a  strip 
of  the  land  by  adverse  possession,  raise  an  issue  of  title  upon  which 
the  clerk  should  transfer  the  cause  for  trial  to  the  Superior  Court 
Ibid. 

4.  Courts — Jurisdiction — Waiver — Processioning. — ^Where   a    processioning 

proceedings  has  been  transferred  for  trial  to  the  Superior  Court,  and 
set  for  trial  three  times  without  objection,  the  objection  that  an  issue 
of  title  had  not  been  raised  is  waived,  and  a  motion  to  remand  to 
the  clerk  is  properly  denied.    Ibid. 

5.  Courts— Contempt — Notice  to  Show  Cause — Insujfficient  Compliance — .4/- 

jeps — Obstruction. — Under  a  rule  to  show  cause  why  the  defendant 
should  not  be  attacked  for  contempt  in  failing  to  obey  an  order  of 
court  for  him  to  remove  a  building  from  an  alley  way,  which  he  was 
thus    unlawfully    and    wrongfully   obstructing,   it   is   an   insufficient 
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answer  that  the  defendant  had  cut  an  opening  through  the  building 
in  his  own  opinion  sufficient  for  the  plaintiff's  purposes,  as  such  would 
not  be  in  full  compliance  with  the  order  of  the  court  Croom  v. 
Groves,  134. 

6.  Courts — Jurisdiction — Special  Appearance — Motions  to  Discharge — At- 

tachment— Slander. — Where  the  jurisdiction  of  the  court  in  an  action 
for  slander  depends  upon  the  validity  of  the  attachment  under  our 
statute,  Rev.,  728  (4),  the  defendant  may  challenge  the  right  of  the 
court  to  proceed  by  special  appearance,  and  move  to  discharge  the 
attachment  and  dismiss  the  case  without  subjecting  himself,  gener- 
ally, to  the  jurisdiction  of  the  court.    Tisdale  v,  Eubanks,  153. 

7.  Courts — Conduct   of   Witness — Trials — Appeal   and   Error. — The   emo- 

tional conduct  of  a  witness  on  the  stand  interested  in  the  result  of  a 
trial  of  devisavit  vel  nan,  is  a  matter  within  the  discretionary  control 
of  the  trial  judge,  who  should  see  that  no  undue  prejudice  is  thereby 
caused,  and  will  not  ordinarily  be  considered  in  the  Supreme  Court  on 
appeal.    In  re  Hinton,  207. 

8.  Courts — Jurisdiction — Transitory    Actions — Actions  —  Railroads  —  Star 

tutes — General  Orders — Director  General. — ^The  courts  of  our  State 
have  jurisdiction  of  an  action  brought  here  by  a  nonresident  plaintiff, 
against  a  railroad  company,  incorporated  in  North  Carolina,  to  recover 
an  injury  to,  or  loss  of  goods  caused  by  an  initial  and  connecting  car- 
rier, a  foreign  corporation.  In  another  State  (Rev.,  1500;  C.  S.,  1436), 
the  cause  of  action  being  transitory ;  and  Rev.,  423,  424 ;  C.  S.,  468,  469, 
and  General  Orders  of  Director  General  of  Railroads,  Nos.  18  and  18-a, 
relate  solely  to  venue  and  have  no  application  to  taking  jurisdiction 
of  an  action.    McGovem  v.-  R.  R.j  219. 

9.  Courts — Discretion — Verdict  Set  Aside — Weight  of  Evidence — Motions 

— Appeal  and  Error. — Where  there  is  evidence  to  sustain  a  verdict, 
objection  that  it  should  be  set  aside  as  against  the  clear  preponder- 
ance of  the  testimony  is  a  matter  within  the  legal  discretion  of  the  trial 
judge,  and  his  refusal  to  do  so  is  not  reviewable  on  appeal.  Page  v. 
Mfg.  Co.,  330. 

10.  Courts — Jurisdiction — Landlord  and  Tenant — Justices  of  the  Peace — 

Superior  Courts — Appeal. — The  courts  of  a  justice  of  the  peace  have 
no  jurisdiction  when  in  a  possessory  action  of  ejection,  the  issue  of  the 
landlord's  title  is  involved  in  the  disposition  of  the  case,  and  the  juris- 
diction of  the  Superior  Court,  being  derivative,  it  cannot  acquire  such 
jurisdiction  on  appeal ;  and  the  action  being  without  the  jurisdiction 
of  the  former  court,  it  should  be  dismissed  in  the  latter  one.  Const, 
Art.  IV,  sec.  27.    Hargrove  v.  Cox,  360. 

11.  Courts — Justice's    Courts — Jurisdiction — Landlord    and    Tenant — Title. 

— ^Where  the  plaintiff,  in  a  possessory  action  of  ejection  in  a  justice's 
court,  makes  out  a  prima  facie  case  of  jurisdiction,  it  is  not  ousted 
merely  by  reason  of  an  answer  setting  forth  a  controversy  as  to  the 
title  to  the  land  or  other  jurisdictional  question;  but  the  court  will 
proceed  to  hear  the  testimony  and  determine  whether,  in  fact,  such 
controversy  is  presented  in  the  action,  and  in  this  case  it  is  held  suffi- 
cient.   Jhid. 

12.  Courts — Jurisdiction — Justices*    Courts — Contract  —  Breach  —  Torts. — 

Rev.,  1419,  passed  in  conformity  with  our  State  Constitution,  Art.  IV, 

50—180 
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sec.  27,  confers  jurisdiction  on  the  justice's  court  over  an  action  to 
recover  unliquidated  damages  for  breach  of  contract  when  the  princi- 
pal sum  demanded  does  not  exceed  two  hundred  dollars;  and  such  is 
not  disturbed  by  elements  of  false  warranty  and  deceit  being  also 
involved,  on  the  ground  that  over  an  action  sounding  in  tort  such 
jurisdiction  is  limited  to  a  recovery  of  not  exceeding  fifty  dollars. 
Newell  V.  Barley,  432. 

18.  Same — Summons — Amount  Involved. — The  amount  demanded  in  the 
summons  controls  the  jurisdiction  in  an  action  upon  contract  in  a  jus- 
tice's court,  and,  when  the  debt  is  claimed  in  a  larger  sum,  the  creditor 
may  remit  the  excess,  over  two  hundred  dollars,  in  which  event  the 
jurisdiction  as  to  the  amount  involved  will  be  upheld.    JJ>id. 

14.  Courts — Am^cndments — Parties—Justices*     Courts — Superior    Courts. — 

The  court  may  allow  an  amendment  to  process  and  pleadings,  within 
its  statutory  i)ower,  either  before  or  after  judgment,  to  correct  a  mis- 
nomer of  parties  or  a  mistake  in  any  other  respect,  by  inserting  other 
material  allegations  when  they  do  not  substantially  change  the  claim 
or  defense ;  or  to  make  the  pleading  or  proceeding  conform  to  the  facts 
proved.  Pell's  Revisal,  sec.  507;  and  especially  so  in  the  Superior 
Court  on  appeal  from  a  justice  of  the  peace.  Rev.,  1467  (Rule  II.) 
Earnhardt  v.  Drug  Co.,  436. 

15.  Courts — Jurisdiction — Judgments — Consent. — While  the  consent  of  the 

parties  cannot  confer  jurisdiction  on  the  courts,  a  consent  judgment 
entered  by  a  court  having  jurisdiction  over  the  parties  who  had  the 
power  to  consent,  and  over  the  subject-matter,  is  conclusive,  Morris 
V.  Patterson,  485. 

16.  Courts — Judicial    Notice — Admissions — Bonds — Sales — Notice — PuMica- 

tion — Newspapers — Statutes. — Under  the  principle  that  the  courts 
will  take  judicial  notice  of  a  rule  or  custom  in  the  general  business 
of  the  country  when  of  sufficient  notoriety  to  make  it  safe  and  proper 
to  do  so,  it  is  Held,  that,  notwithstanding  an  admission  of  record  of 
the  parties  to  the  contrary,  the  courts  of  this  State  will  take  judicial 
notice  that  there  are  newspapers  of  general  circulation  published  here, 
within  the  intent  and  meaning  of  our  statute  requiring  notice  of  the 
sale  of  municipal  bonds  to  be  given  in  a  '^financial  paper  or  trade 
journal,"  etc.    Comrs.  v.  Prudden,  497. 

17.  Courts — Appearance — Jurisdiction — Motions. — Where  a  nonresident  de- 

fendant enters  a  special  appearance  and  denies  the  jurisdiction  of  the 
court,  it  is  the  court's  first  duty  to  ascertain  its  own  jurisdiction  to 
try  and  determine  the  case.    Patrick  v.  Baker,  588. 

18.  Same — Attachment — Intcrvenor — Ownership  —  Issues  —  Proceedings  in 

Rem — Nonresidents. — Where  proceedings  in  attachment  are  brought 
in  an  action  for  damages  for  breach  of  contract,  and  the  funds  attached 
are  in  a  local  bank,  collected  upon  a  draft  sent  to  it  by  and  drawn 
to  the  order  of  a  foreign  bank,  it  is  the  duty  of  the  foreign  bank, 
and  other  claimants  to  the  fund,  to  intervene  and  assert  their  rights 
so  that  the  issue  as  to  ownership  may  be  determined,  otherwise  this 
being  of  the  nature  of  a  proceeding  in  rem,  <he  court  would  acquire 
jurisdiction  to  the  extent  only  of  the  property  attached,  and  a  per- 
sonal judgment  against  the  nonresident  defendant  may  not  be  properly- 
rendered.     Ibid. 
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19.  Same — Parties. — Where  the  proceeds  of  the  collection  of  a  draft  pay- 

able to  the  order  of  a  foreign  bank  has  been  attached  in  a  local  bank 
by  the  plaintiff  as  the  funds  of  the  nonresident  bank,  in  an  action  for 
damages  for  breach  of  contract,  and  the  issue  of  ownership  has  not 
been  determined,  and  the  defendant,  the  defaulting  party  to  the  con- 
tract, enters  a  special  appearance  and  moves  to  dismiss  for  the  want 
of  jurisdiction  of  the  court,  on  the  ground  alone  that  the  proceeds  of 
the  draft  were  owned  by  and  payable  to  the  foreign  bank,  not  connected 
with  the  contract,  for  the  breach  of  which  the  plaintiff  claims  dam- 
ages :  Held,  it  was  unnecessary  that  the  foreign  bank,  which  was  not 
connected  with  the  contract  or  its  breach,  should  be  made  a  party, 
and  service  by  publication  having  been  made,  and  the  court  haying 
jurisdiction  over  the  subject-matter  by  the  proceedings,  quasi  in  rem, 
the  defendant's  motion  to  dismiss,  for  want  of  the  court's  Jurisdiction, 
was  properly  denied.    Jhid. 

20.  Courts  —  Jurisdiction  —  Special   Appearance  —  General   Appearance  — 

Pleadings — Waiver. — Where,  after  entering  a  special  appearance  and 
pleading  to  the  jurisdiction  of  the  court,  a  nonresident  defendant 
files  an  answer  to  the  merits,  the  filing  of  the  answer  is  equivalent 
to  a  general  appearance,  and  the  court  may  proceed  to  bear  and  deter- 
mine the  matter  as  if  the  said  defendant  had  been  personally  served 
with  process.    Ibid. 

21.  Courts —  Contempt —  Judgments —  Orders — Divorce — Marriage. — Where 

the  court  of  record,  having  jurisdiction  of  the  cause  and  the  parties, 
enters  judgment  for  an  absolute  divorce  in  the  wife's  favor,  in  her 
action,  and  awards  the  children  of  the  marriage  to  her  care  and  cus- 
tody, it  may  adjudge  the  defendant  in  contempt,  or  as  for  contempt  of 
court,  in  the  exercise  of  its  legal  and  equitable  powers,  for  concealing 
one  of  the  children  so  as  to  prevent  the  sheriff  from  carrying  into 
effect  the  order  of  the  court,  rendered  at  a  subsequent  term,  to  deliver 
the  child  to  the  plaintiff,  and  commit  the  offender  to  jail  until  he  shall 
desist  therefrom,  and  give  to  the  sheriff  the  information  found  to  be 
within  his  knowledge  or  command,  that  would  enable  him  to  carry 
out  the  order  of  the  court  under  the  execution.    Flack  v.  Flack,  594. 

22.  Courts — Justices*    Courts — Appeal — Motions — Reoordari  —  Dismissal. — 

when  the  appellant  from  a  judgment  of  a  justice  of  the  peace  has  prop- 
erly given  his  notice  of  appeal,  paid  the  fee,  but  has  not  moved  in 
time  for  a  recordari  in  the  Superior  Court,  a  motion  to  dismiss  should 
be  allowed.    Powell  v.  Rogers,  657. 

23.  Courts — Continuance  of  Case — Discretion — Appeal  and  EfTor. — A  mo- 

tion of  the  defendant,  indicted  for  a  crime,  to  continue  his  case  be- 
cause he  had  not  had  time  to  prepare  his  defense  is  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  is  not  reviewable  on  appeal  in 
the  absence  of  abuse  of  this  discretion.    S.  v.  Henderson,  735. 

COURTS  DISCRETION.     See  Verdict,  1;  Evidence,  9;  Divorce,  6. 

COVENANT.     See  Bills  and  Notes,  3 ;  Estates,  9. 

COVERTURE.     See  Limitation  of  Actions,  1. 
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CRIMINAL  LAW.  See  Intoxicating  liquors,  2;  Judgments,  19;  Homicide,  1, 
3 ;  Arrest  of  Judgment,  1 ;  Costs,  1 ;  Ofllcers,  1 ;  Verdict,  2 ;  Statutes,  2 ; 
Instructions,  14,  15;  Indictment,  1. 

1.  Criminal  Law — Directing  Verdict — Instructi<ms. — A  verdict  may  not  be 

directed  by  the  trial  judge  in  a  criminal  action.    8.  v.  Alley,  663. 

2.  Criminal  Law — Evidence — Corroboration — Demurrer. — When,  upon  de- 

murrer to  the  State's  evidence,  the  evidence  up  to  that  time  is  insuffi- 
cient for  conviction  of  the  sale  of  intoxicating  liquors,  and  the  defend- 
ant puts  on  his  evidence,  and  thereafter  under  the  State's  evidence 
it  becomes  sufficient,  defendant's  demurrer  after  the  close  of  all  the 
evidence  will  be  overruled.    8.  v,  Ingram,  672. 

3.  Criminal  Law — Evidence — Declarations — Admissions, — The  prosecuting 

witness  may  give  a  list  of  all  the  goods  lost  from  the  store  which  the 
defendant  is  being  tried  for  breaking  into  and  robbing,  so  that  they 
may  be  traced  by  the  State;  and  the  declaration  of  a  witness  as  to 
the  identity  of  one  of  them,  made  in  defendant's  presence,  and  not 
denied  by  him,  is  competent  as  his  quasi  admission.  8,  v.  WiUoughby, 
676. 

4.  Criminal    Law  -Verdicts  —  Murder — Lesser    Offense  —  Manslaughter — 

Statutes. — WhHe  a  general  verdict  of  "guilty"  on  a  trial  for  murder 
may  be  considered  in  connection  with  the  evidence  and  the  charge  a 
sufficient  compliance  with  our  statute,  the  profession  and  officials 
engaged  in  trials  of  this  supreme  importance  are  admonished  that 
verdicts  should  be  rendered  in  the  precise  form  required  by  the  Statute, 
and  specify  in  terms  the  degree  of  the  crime  of  which  the  prisoner 
is  convicted.    Rev.,  3271.    8.  v.  Bryant,  690. 

'  5.  Criminal  Law — Costs — Conviction — Trial  by  Jury — Justice*s  Court — Ap- 
peal— SupeiHor  Court — Courts — Constitutional  Law. — An  appeal  from 
a  court  of  a  justice  of  the  peace  by  the  defendant  in  a  criminal  action, 
carries  with  it  the  constitutional  right  to  a  trial  by  jury  in  the  Supe- 
rior Court,  where  the  tilal  is  de  novo,  and  the  latter  court  may  not 
atfirm  that  part  of  the  justice's  judgment  taxing  the  defendant  with 
cost,  over  his  objection,  without  conviction  before  the  jury  upon  the 
merits  of  the  case.  Constitution  of  N.  C,  Art  1,  sees.  13  and  2.  8.  v. 
Pasley,  695. 

6.  Criminal  Law — Autonwhiles— Negligence — Evidence — Homicide — Sta- 
tutes.— Evidence  tending  to  show  that  one  of  the  defendant's  was 
instructing  the  other  how  to  drive  an  auto  truck,  with  the  hands  of 
both  on  the  steering  wheel,  on  a  street  much  used  by  pedestrians  in  a 
populous  part  of  the  city,  and  while  running  at  a  speed  exceeding  the 
speed  law  and  without  looking  ahead  or  warning,  they  ran  upon, 
injured,  and  killed  a  child  three  years  of  age,  endeavoring  to  cross 
the  street,  which  a  slight  deflection  of  the  machine  from  its  course 
could  have  saved,  is  sufficient  to  sustain  a  verdict  of  manslaughter, 
irrespective  of  whether  the  death  of  the  child  was  willfully  or  inten- 
tionally caused.  Public  Laws  of  1917,  ch.  140,  sees.  15  and  17.  8.  v. 
Gray,  697. 

7.  Same — Prior  Negligence. — Where  one  driving  an  automobile  in  a  reck- 
less manner  and  in  violation  of  the  requirements  of  the  statutes  as  to 
speed  and  care  intended  to  prevent  injury  (Public  Laws  of  1917,  ch. 
141,  sees.  15  and  17)  runs  upon  and  kills  a  three-year-old-child  cross- 
ing a  street  in  a  popul()Us  portion  of  a  city,  he  is  guilty  of  man- 


INDEX.  789 


CRIMINAL  liAW— Continued. 

slaughter  at  least,  and  under  some  circumstances,  murder,  though  as 
soon  as  he  has  seen  the  danger  of  the  pedestrian  he  has  used  every 
effort  to  avoid  Injuring  hiin,  if  his  prior  recklessness  had  rendered 
him  unable  to  control  the  car  and  prevent  the  injury.    Ihid. 

8.  Same. — While  the  negligence  of  one  driving  an  automobile  causing  death 

must  be  of  a  greater  degree  in  the  criminal  action  than  is  required 
in  a  civil  one,  .it  is  suflBcient  if  it  was  likely  under  the  circumstances 
to  produce  the  death,  or  great  bodily  harm,  as  in  this  case,  where  the 
defendant,  driving  in  a  reckless  manner,  in  violation  of  the  statute, 
could  reasonably  have  anticipated  the  result  that  actually  followed. 
lUd. 

9.  Same — Contributory  Negligence. — The  doctrine  of  contributory  negli- 

gence has  no  application  in  the  criminal  law,  and  constitutes  no  de- 
fense for  one  who  has  recklessly  and  in  violation  of  our  statute 
enacted  for  the  purpose  of  protecting  pedestriahs,  etc.,  caused  injury 
or  death.  8.  v.  Oakley ^  176  N.  C,  755,  as  to  whether  evidence  of  this 
character  may  be  considered  upon  the  question  of  negligence,  cited 
and  distinguished.    Ibid. 

10.  Criminal  Law — Automobiles — Negligence — Children — Infirm^  Persons. — 

The  vigilance  and  care  required  of  the  ox)erator  of  an  automobile  vary 
in  respect  to  persons  of  different  ages  and  physical  conditions  who  are 
to  be  met  upon  the  streets,  and  he  is  required  to  increase  his  exer- 
tions and  use  more  care  to  avoid  danger  to  children  whom  he  may 
see,  or,  by  the  exercise  of  reasonable  care,  should  see,  on  or  near  the 
highway.    Ibid. 

11.  Same — Contributory  Negligence. — The  law  will  not  impute  contributory 

negligence  to  a  child  of  three  years  of  age,  who  has  been  injured  by 
the  negligence  of  one  driving  an  auto  truck.    Ibid. 

12.  Criminal  Law — Misnomer — Idem  Sonants. — ^A  mistake  in  the  spelling 

of  the  defendant's  name,  in  an  indictment  for  subornation  of  perjury 
where  it  is  as  slight  as  in  this  case,  comes  within  the  maxim  idem 
sormnSy  and  is  not  reversible  error  on  appeal.     8,  v.  Chambers^  705. 

13.  Criminal   Law — Indictment — Motions    to    Quash — Pleas — Abatement. — 

Where  the  defect  does  not  appear  on  the  face  of  the  record,  but 
requires  extraneous  evidence  to  support  the  motion,  the  remedy  Is  by 
plea  in  abatement,  and  not  by  motion  to  quash,    fif.  v.  Brewer^  716. 

14.  Criminal  Law — Indictment — Solicitor's  Signature — Motions  to  Quash. — 

It  is  not  necessary  that  a  true  bill  found  by  the  grand  jury  should 
have  been  signed  by  the  solicitor,  and  a  motion  to  quash  it  on  that 
accoimt  will  be  denied.    S.  v.  Shemwell,  718. 

15.  Criminal  Law — Instructions — Assault  With  Intent  to  Kill — Self-defense. 

Where,  on  the  trial  of  an  assault  with  intent  to  kill,  the  defendant 
has  not  introduced  any  evidence,  and  there  were  only  two  witnesses 
for  the  State  whose  evidence  was  uncomplicated,  tending  to  show  that 
the  defendant  had  entered  the  law  office  of  the  prosecuting  witnesses 
and  on  account  of  his  behavior  they  had  ordered  him  out,  without 
threats  of  violence,  whereupon  he  said  no  one  could  make  him  leave, 
drew  two  pistols,  aiming  at  each  of  the  prosecutors,  one  of  them 
throwing  a  paper  weight,  which  hit  the  defendant  on  the  head,  and 
he  fired  after  the  prosecutors  had  hold  of  him  trying  to  disarm  him: 
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Held,  a  charge  to  the  jury,  placing  on  the  State  the  burden  of  show- 
ing defendant's  guilt  beyond  a  reasonable  doubt,  and  instructing  them 
to  find  a  verdict  of  guilty  of  an  assault  with  a  deadly  weapon  should 
they  find  the  facts  to  be  as  testified,  is  not  objectionable  as  directing 
a  verdict,  there  being  no  element  of  self-defense.    Ibid. 

16.  Criminal  Law — Indictmnts — Less  Offense — Assault  With  Intent  to  KiU 

Deadly  Weapons. — Upon  the  charge  in  an  indictment  of  an  assault 
with  a  deadly  weapon,  with  intent  to  kill,  a  verdict  of  the  less  offense 
of  an  assault  with  a  deadly  weapon,  is  authorized  by  our  statute, 
C.  S.,  4040.    Jhid, 

17.  Criminal  Law — False  Pretense. — In  order  to  convict  of  the  crime  of 

obtaining  goods  imder  false  pretense  it  is  necessary  for  the  State  to 
show,  beyond  a  reasonable  doubt,  the  procurement  with  fraudulent 
Intent  of  the  thing  charged,  or  that  it  was  done  under  a  false  repre- 
sentation as  tg  existing  facts,  false  within  the  knowledge  of  the  party 
making  them,  or  made  recklessly  without  belief  or  any  fair  and  just 
reason  fo  believe  in  their  truth,  calculated  and  Intended  to  deceive 
and  which  does  deceive  the  person  from  whom  money  or  things  of  value 
is  taken,  and  reasonably  relied  on  by  such  person  at  the  time  of  the 
taking.     S.  v.  McFarland,  726. 

18.  Same — Instructions — Evidence. — ^An  instruction  in  an  action  for  obtain- 

ing money  or  other  thing  of  value  imder  false  pretense,  which  would 
make  the  defendant  guilty  if  he  had  notice  which  would  have  put  a 
reasonable  man  upon  inquiry  that  would  have  revealed  the  truth  of 
his  misrepresentations,  is  reversible  error,  which  is  not  cured  because 
in  other  parts  of  the  charge  the  correct  principle  of  law  relating 
thereto  had  been  given.    Ihid. 

19.  Same — Moving  Cause. — Where  there  is  evidence  that  other  conditions 

induced  the  transaction  than  the  representations  made  by  the  defend- 
ant, upon  trial  for  obtaining  a  thing  of  value  under  false  pretense,  an 
Instruction  to  find  the  defendant  guilty  if  his  false  statement  in  any 
way  influenced  the  trade  is  reversible  error,  it  being  necessary  that 
it  be  a  moving  cause  and  one  without  which  the  transaction  would 
not  have  been  made.    Ibid. 

CROPS.     See  Contracts,  3,  5;  Lessor  and  Lessee,  1. 

CROSSINGS.     See  Railroads,  1,  2,  6,  7,  10. 

CUSTOMS.     See  Contracts,  1. 

DAMAGES.  See  Appeal  and  Error,  11,  12;  Husband  and  Wife,  4;  Carriers 
of  Goods,  1 ;  Mortgages,  5 ;  Contracts,  3,  5,  8, 13 ;  Employer  and  Employee, 
2 ;  Evidence,  7 ;  Lessor  and  Lessee,  1 ;  Municipal  Corporations,  2 ;  Negli- 
gence, 1,  11 ;  Principal  and  Agent,  2 ;  Vendor  and  Purchaser,  1 ;  Estates, 
10 ;  Injunction,  1 ;  Carriers  of  Passengers,  2. 

1.  Damages — Negligence — Personal  Injury. — The  measure  of  damages  to 
be  awarded  for  a  negligent  personal  injury,  resulting  in  a  diminution 
of  earning  power,  is  a  sum  equal  to  the  present  worth  of  such  diminu- 
tion, for  the  plaintiff's  expectancy  of  life.    Hill  v.  R.  R.,  490. 

DANGEROUS  INSTRUMENTALITIES.     See  Employer  and  Employ^,  8. 

DEADLY  WEAPON.     See  Criminal  Law,  ^6. 
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DEBTOR  AND  CREDITOR.     See  Contracts,  16. 

DECEASED  PERSONS.     See  Evidence,  11. 

rfECLARATIONS.     See  Arbitration,  3 ;  Evidence,  1,  3,  6 ;  Wills,  4 ;  Homicide, 
13;  Criminal  Law,  3. 

DEDICATION.     See  Municipal  Corporations,  3,  4,  8,  9;  Deeds  and  Convey- 
ances, 9. 

DEEDS  AND  CONVEYANCES.  See  Contracts,  11;  Evidence,  12;  Descent 
and  Distribution,  1 ;  Mortgages,  11 ;  Election,  1 ;  Estates,  7,  8|,  11, 14 ;  Mort- 
gages, 1,  2,  4 ;  Divorce,  4 ;  Sales,  2 ;  Wills,  8,  9,  34 ;  Official  Bonds,  1 ;  Con- 
tracts, 15 ;  Landlord  and  Tenant,  1 ;  Judgments,  12 ;  Trusts,  1. 

1.  Deeds  and  Conveyances — Timber  Deeds — Contracts — Cutting  and  Re- 

moving Timber. — A  contract  for  the  sale  or  purchase  of  timber  stand- 
ing upon  lands  specifying  a  certain  size,  when  cut,  then  standing,  or 
which  may  be  standing  or  growing  during  the  term  of  two  years  from 
its  date,  or  such  time  as  may  be  necessary  for  the  removal  of  the 
timber  not  exceeding  five  years,  vests  the  title  and  the  right  to  cut  and 
remove  the  timber  in  the  purchase  for  the  five-year  period  when  he  had 
begun  to  cut  it  within  the  time  specified  in  the  contract,  and  the  delay 
was  not  caused  by  any  default  of  his  own,  but  by  conditions  he  could 
not  control.    Eudnell  v.  Lumber  Co.,  48. 

2.  iSfame  —  Extension  Perior  for  Cutting — Conditions  Precedent. — Where 

five  years  is  given  a  purchaser  of  timber  growing  upon  lands,  if  with- 
out delay  attributable  to  him,  it  cannot  be  cut  and  removed  in  two 
years,  the  principal  requiring  the  i)erformance  of  a  condition  prece- 
dent or  notice,  within  the  first  period,  as  upon  the  exercise  of  an 
option,  has  no  application.    Ibid. 

3.  Deeds  and  Conveyances — Warranties — Encumbrances. — A  warranty  in 

a  deed  against  claims  of  the  grantors  and  their  heirs  forever  is  not 
a  warranty  against  encumbrances.    Berry  v.  Boomer,  67. 

4.  Deeds    and    Conveyances — Contracts — Descriptions  —  Evidence  —  Parol 

Evidence — Maps — Plats.— A  description  in  a  contract  to  convey  land, 

"Farm  No.  19,020,  in  block  No of  the  tract  of  land  subdivided 

into  tracts  containing  55  and  56  acres  belonging  to  Louis  Goodman 
and  known  as  the  Swain  land,"  is  sufficiently  definite  to  admit  of 
parol  evidence  of  identification,  and  the  registration  of  the  map  thereof 
is  immaterial.    Goodman  v.  Robbiiis,  239. 


6.  Deeds  and  Conveyances  —  Adverse  Possession  —  Presumptions  —  Outer 
Boundaries  —  Boundaries  —  Title. — When,  in  an  action  of  trespass 
quare  clausum  fregit,  the  plaintiff's  evidence  tends  to  show  that  he 
and  those  under  whom  he  claims  have  been  in  sufficient  adverse 
possession  of  a  part  of  the  locus  in  quo  under  a  paper  chain  of  title 
antedating  that  set  up  by  the  defendant,  an  adjoining  owner,  who 
had  about  two  years  prior  to  the  commencement  of  the  action  entered 
upon  the  lands  and  had  cut  timber  therefrom,  claiming  that  the  plain- 
tiff's deed  did  not  cover  it,  and  the  evidence  thereon  is  conflicting: 
Held,  an  instruction  is  correct,  that  the  rights  of  the  parties  de- 
pended largely  on  whether  the  boundaries  of  plaintiff's  deed,  by  cor- 
rect location,  covered  the  land  in  dispute,  under  the  principl  that  when 
one  enters  possession  of  a  part  of  the  lands  within  the  boundaries  of 
his  deed,  claiming  the  ownership  of  the  whole,  there  being  no  adverse 
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occupation  of  the  whole,  the  force  and  effect  of  such  occupation  will  be 
extended  to  the  outer  boundaries  of  his  deed,  and  his  sufficient  adverse 
possession  will  ripen  his  title  to  the  whole.  Ray  v,  Anders,  164  N.  C, 
311,  cited  and  applied.    Hayes  v.  Lumber  Co.,  252. 

6.  Same — Trespass — Wrongdoer — Lappage. — The    principle    that    extends 

the  possession  of  one  entering  a  part  of  the  lands  within  the  bounda- 
ries of  his  deed,  or  to  outer  boundaries  therein  given,  is  not  affected 
by  the  fact  of  a  casual  entry  of  a  wrongdoer,  nor  by  a  lappage  created 
merely  by  a  line  of  deeds  covering  the  land,  without  more,  when  the 
opposing  deeds  do  not  contain  the  true  title.  Currie  v.  Gilchrist,  147 
N.  C,  648,  cited  and  applied.    Ibid. 

7.  Deeds  and  Conveyances — Ponds — Streams — Words  and  Phrases — "On" 

— Fishing — Sawdust. — ^Where  a  deed  to  timber  standing  on  lands  Is 
accepted  "on  condition*'  that  the  grantee  "will  not  erect  a  mill  on  a 
stream  leading  into  a  flsh  pond,"  etc.,  which,  with  a  certain  number 
of  acres  of  land,  the  grantor  had  leased  to  another,  the  meaning  of 
the  words  "on  a  stream"  is  not  confined  to  the  margin  of  the  stream 
or  the  water's  edge,  but  will  be  construed  as  within  such  proximity  as 
to  cause  injury  to  the  fish  or  fishing  from  the  sawdust  of  the  mill,  and 
thereby  impair  the  value  of  the  fish  pond.    Hinton  v.  Vinson,  394. 

8.  Deeds  and  Conveyances — Rule  in  8helley*s  Case — Heirs  of  the  Body — 

Estates. — An  estate  to  S.  **for  life,  and  after  her  death  to  the  heirs 
of  her  body  in  fee,  to  their  only  use  and  behoof,"  in  the  habendum 
clause  of  the  deed,  conveys  to  S.  a  fee-simple  estate,  under  the  rule 
in  Shelley's  case,  and  the  fact  that  this  same  language  appears  in  the 
introductory  part  does  not  bring  the  case  without  the  rule,  there  being 
no  expression  elsewhere  in  the  deed  to  affect  this  interruption.  Star- 
ling V.  Newsom,  440. 

9.  Deeds  and  Conveyances — Plats — Streets — Lots — Purchaser — Dedication. 

— Where  the  owner  of  lands  plats  it  into  lots,  streets,  etc.,  stakes  them 
off  in  accordance  with  the  plat,  and  offers  the  lots  for  sale  as  so 
marked,  and  a  purchaser  buys  one  of  these  lots  in  accordance  with 
the  representations  thus  made,  he  acquires  the  right  to  the  use  of  the 
streets,  which  will  not  be  lost  as  against  other  purchasers  in  the 
absence  of  his  consent,  whether  the  dedication  of  the  streets  had  been 
accepted  by  the  municipal  authorities  or  not ;  and  a  purchaser  of  such 
lots  may  not  close  a  street  beneficial  to  the  use  or  enjoyment  by  another 
such  purchaser.    Eller  v.  Star,  514. 

10.  Deeds  and  Conveyances — Reformation — Marriage — Annulment  of  Mar- 
riage— Mistake — Fraud — Divorce — Equity.  —  Where  a  marriage  has 
been  annulled  because  the  wife  had  a  living  husband  at  the  time, 
and  the  husband  has  made  a  conveyance  of  his  own  land,  reserving 
a  life  estate  for  himself  and  the  woman  as  his  wife,  equity  will  reform 
the  deed  so  as  to  exclude  the  wife,  either  upon  the  ground  of  mistake 
of  the  husband,  or  for  the  fraud  of  the  wife  in  going  through  the 
marriage  ceremony  knowing  she  then  had  a  living  husband,  and  the 
plaintiff  will  recover  the  land  in  his  suit  against  her.  Burleson  v. 
Stewart,  584. 

DEFAULT.     See  Judgments,  1,  18;  Mortgages,  S. 

DEFECTIVE  APPLIANCES.    See  Employer  and  Employee,  6. 
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DEFECTS.     See  Municipal  Corporations,  18,  19. 
DELIVERY.     See  Evidence,  12. 

DEMURRER.     See  Sales,  3;  Contracts,  15;  Common  Law,  2. 
DEPOSITION.     See  Appeal  and  Error,  28. 

DESCENT  AND  DISTRIBUTION. 

Descent  and  Distribution — Deeds  and  Conveyances — Warranty — Heirs. 
— ^A  paper-writing,  whether  operating  as  an  absolute  fee-simple  or 
quitclaim  deed,  with  covenants  of  title  against  any  claims  of  the 
grantors  and  heirs,  and  purporting  to  bar  them,  made  by  a  son  con- 
cerning the  lands  of  his  father  whom  he  predeceased,  cannot  deprive 
his  own  children  of  their  inheritance,  for  they  take  directly  from  their 
grandfather  as  his  heirs,  and  not  as  the  heirs  of  their  own  father. 
Benson  v.  Benson,  106. 

DESCRIPTION.     See  Contracts,  10. 

DEVISE.     See  Wills,  12,  21,  24,  29,  30,  35. 

DIRECTOR  GENERAL.     See  Courts,  8 ;  Railroads,  3,  13 ;  War,  3 ;  Parties,  3 ; 
Carriers  of  Passengers,  2. 

DISCRETION.     See  Courts,  1,  2,  3 ;  Statute  of  Frauds,  3 ;  Appeal  and  Error, 
17;  Judgments,  19;  Indictment,  2. 

DISCRIMINATION.     See  Corporations,  1;  Corporation  Commission,  1;  Con- 
stitutional Law,  15 ;  WiUs,  30. 

DISMISSAL.     See  Wills,  34 ;  Appeal  and  Error,  18,  30,  31,  36 ;  Courts,  22. 

DIVERSITY  OF  CITIZENSHIP.     See  Removal  of  Causes,  5,  7. 

DIVORCE.     See  Judgments,  5,  8;  Deeds  and  Conveyances,  10;  Courts,  21; 
Appeal  and  Error,  27. 

1.  Divorce — Pleadings — Residence — Affidavit — Statutes. — It  is  not  required 

that  the  two  years  residence  in  the  State  of  the  plaintiff  in  his  action 
for  absolute  divorce  he  alleged  in  the  complaint  to  confer  jurisdiction, 
for  it  is  sufficient  when  it  is  set  out  in  the  accompanying  affidavit 
C.  S.,  1661 ;  Rev.,  1565.    Williams  v.  Williams,  273. 

2.  Divorce — Marriage  —  Alimony  —  ^'Suhsistence''  —  Statutes  —  Attorney's 

Fees. — Ch.  24,  Laws  of  1919,  amending  sec.  1567  of  the  Revisal,  in 
reference  to  alimony  or  support,  provides,  in  the  sound  discretion  of 
the  court,  for  an  order  for  the  necessary  "subsistence"  of  the  wife 
pendent  lite,  and  supersedes  the  allowance  for  alimony,  which  latter 
included  an  allowance  for  attorney's  fees,  and  under  the  amendment 
an  allowance  for  attorney's  fees  is  not  permissible.  Allen  v.  Allen, 
465. 

3.  Divorce — Marriage — '*Su})sistence"  —  Alimony  —  Defenses  —  Statutes. — 

Under  the  provisions  of  ch.  24,  Laws  of  1919,  amending  sec.  1567  of 
the  Revisal,  it  is  immaterial  what  counter  charges  the  defendant  makes 
against  the  plaintiff,  his  wife,  in  her  application  for  her  necessary 
"subsistence"  pendente  lite,  for  if  he  has  separated  from  her,  he  must 
support  her  according  to  his  means  and  condition  in  life,  taking  Into 
consideration  the  separate  estate  of  his  wife,  until  the  issue  has  been 
submitted  to  the  jury.    Jhid. 
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4.  Divorce — Marriage  —  Annulment  of  Marriage  —  Husband  and  Wife — 

Deeds  and  Conveyances — lAving  Husband. — After  a  conveyance  reserv- 
ing an  estate  for  life  in  the  grantors,  supposedly  husband  and  wife, 
it  was  ascertained  and  decreed  in  a  former  action  that  at  the  time 
of  the  marriage  the  wife  had  a  living  husband,  and  the  second  con- 
tract of  marriage  was  afterwards  annulled  by  decree.  The  plaintiff 
was  the  owner  of  the  land,  and  the  defendant  joined  in  his  deed  as 
his  wife,  and  as  such  only  was  intended  by  the  reservation  of  the  life 
estate,  construing  the  deed  as  a  whole  in  the  light  of  surrounding  cir- 
cumstances :  Held,  there  being  no  one  to  take  her  estate,  the  title 
thereto  remained  solely  in  her  husband.    Burleson  v.  Stewart,  584. 

5.  Divorce — Marriage — Alimony — Attorney   and    Client — Attorney* s    Fees. 

— Where  the  allegations  of  the  complaint  are  sufficient  under  the  terms 
of  our  statute.  Rev.,  1566,  and  are  found  to  be  true  and  sufficient  by 
the  judge  of  the  Superior  Court,  in  the  \Nife*s  action  for  divorce,  a 
mensa  et  thoro,  the  court  may  leave  open  the  charges  made  by  each 
of  the  parties  against  the  other,  and  award  alimony  pendente  lite. 
including  reasonable  attorney's  fees,  taking  into  consideration  the 
circumstances  of  the  case.    Hennis  v.  Hennis,  606. 

6.  Same — Appeal   and    Error — Court's   Discretion. — The   question   of   the 

amount  allowed,  in  proi)er  instances,  by  the  Sui)erior  Court  judge  to 
the  wife,  in  her  action  for  divorce  a  mensa  et  thoro,  is  addressed  to 
his  sound  judgment  and  discretion,  and  not  reviewable  on  appeal, 
unless  his  discretion  is  abused.    Ibid. 

DOCKET.     See  Appeal  and  Error,  6,  30,  31,  36. 

DOMICILE.     See  Elections,  4. 

DRUNK.     See  Homicide,  5 :  Trials,  3. 

DYING  DECLARATIONS.     See  Evidence,  10. 

EASEMENTS.     See  Municipal  Corporations,  7,  9. 

ELECTIONS.     See  Constitutional  Law,  2,  3,  5 ;  Mortgages,  10 ;  Municipal  Cor- 
porations, 1 ;  Schools,  1 ;  Wills,  30. 

1.  Election — Husband  and  Wife— Deeds  and  Conveyances — Statutes — Void 

Deeds. — A  testator  devised  generally,  without  specific  description,  to 
his  wife,  among  other  things,  the  lands  of  which  he  should  be  seized 
at  the  time  of  his  death,  his  wife  having  previously  conveyed  to  him 
certain  of  her  own  lands  under  a  deed  void  for  the  lack  of  her  privy 
examination  as  provided  by  Rev.,  952,  and  the  want  of  her  special 
examination  under  the  provisions  of  Rev.,  2107.  She  qualified  as 
executrix  under  the  will  of  her  husband :  Held,  her  qualification  as 
executrix  would  have  put  her  to  her  election  were  this  equity  other- 
w\»e  applicable ;  but  as  her  deed  to  her  husband  was  void,  he  was  not 
seized  of  this  land  at  the  time  of  his  death,  and  the  right  of  election 
was  not  within  the  terms  or  expression  the  husband  had  employed 
in  making  his  will,  as  none  of  her  land  was  devised  by  him.  The 
principles  of  the  equity  of  election  discussed  by  Walker,  J.  Elmore 
v.  Byrd,  120. 

2.  Elections  —  ^Schools  —  Special    Districts  —  Taxation  —  Voters.  —  Where 

school-tax  districts  already  exist  within  the  territory  embraced  by 
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a  proposed  new  district  to  be  created  for  the  entire  township  under 
the  provisions  of  Consolidated  Statutes,  sec.  5626,  the  majority 
vote  of  the  proposed  new  district  will  control  the  result  of  the  elec- 
tion fairly  and  freely  held,  and  the  contention  that  a  separate  elec- 
tion should  have  been  held  in  the  territory  not  embraced  in  the  old 
districts  is  without  merit.    Riddle  v.  Cumberland,  321. 

3.  Elections — Majority — Tie — Taxation. — It   requires   a   majority   of  the 

qualified  voters  in  favor  of  an  election  upon  the  question  of  adopt- 
ing a  special  tax  to  carry  it,  and  the  tax  cannot  be  declared  as  car- 
ried when  by  striking  from  the  registration  disqualified  voters  the 
result  is  a  tie.    Groves  v.  Comrs.,  568. 

4.  Elections  —  Voters  —  Animus    Revertendi  —  Registration  —  Domicile. — 

One  who  has  registered  for  an  election  upon  the  question  of  a  special 
tax,  is  not  disqualified  to  vote  thereat  because  of  his  temporary  absence 
from  the  county  to  perform  a  contract  he  is  obliged  to  perform,  and  has 
not  taken  his  household  goods,  or  changed  his  place  of  actual  resi- 
dence, but  had  always  the  animus  revertendi.    IJnd. 

5.  Elections — Taxes — Tender — Voters — Soldiers — County   Commissioners — 

Exemptions. — The  county  commissioners  are  without  authority  to 
exempt  from  taxes  one  is  abroad  in  the  service  of  fiis  country  as  a 
soldier  in  the  army;  but  when  he  has  sent  the  money  to  his  father, 
who  told  the  sherifl*  that  he  had  the  money  in  the  bank,  and  was 
informed  by  the  sheriff  that  his  son  had  been  exempted  by  the  com- 
missioners, and  in  fact  the  father  had  the  tax  money  and  otherwise 
would  have  paid  it,  it  is  unnecessary  that  the  actual  cash  should 
have  been  tendered  in  order  for  the  vote  of  the  son  to  have  been  taken, 
and  it  is  erroneous  for  the  election  oflScers  to  have  stricken  his  name 
from  the  register.    Ibid. 

ELECTOR.    See  Constitutional  Law,  3. 

ELECTRICITY.     See  Corporations,  1;  Negligence,  12. 

EMPLOYER  AND   EMPLOYEE.     See  Instructions,  3;   Railroads,   15;   Con- 
tracts, 18;  Negligence,  15. 

1.  Employer  and  Em^ployee — Master  and  Servant — Fellow-servant  Act — 

Negligence  of  Vice  Principal — Statutes. — ^The  plaintiff  was  employed 
by  defendant  logging  railway  company  at  a  steam  power-driven  "rigged 
skidder,"  used  for  drawing  logs  attached  to  a  rope  from  the  woods 
to  be  loaded  on  cars,  the  duty  of  plaintiff  being  to  give  signal  for  the 
skidder"  to  start.  While  acting  under  the  supervision  of  the  defend- 
ant's superintendent  regarding  a  log  that  had  been  caught  between 
stumps,  the  skidder  started,  causing  a  personal  injury  to  the  plaintiff. 
The  evidence  was  conflicting  as  to  the  plaintiff's  contributory  negli- 
gence, and  whether  the  "skidder"  accidentally  started  or  signal  was 
given  negligently  by  other  employees  of  defendant:  Held,  though  the 
fellow-servant  act  would  not  apply,  still,  if  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant's  vice  principal,  the  defendant 
would  be  liable  unless  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  under  the  conflicting  evidence  this  question  was  properly 
submitted  to  the  jury.     Rev.,  2646.    Midgett  v.  Mfg.  Co.,  24. 

2.  Employer    and    Employee — Master    and    Servant — Negligence — Fellow- 

servant  Act — Actions — Damages. — When   the  negligence  of   the  em- 
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ployer  and  a  fellow-servant  concurs  in  producing  an  injury,  the  injured 
employee  can  recover  from  either,  if  he  liimself  is  free  from  negli- 
gence.   Ihid. 

3.  Employer  and  Employee — Master  and  Servant — Evidence — Safe  Place 

to  Work — Opinion — Witnesses. — Where  the  negligence  of  the  defend- 
ant depends  upon  whether  he  failed  in  his  duty  to  furnish  his  employee 
the  plaintiff  in  the  action,  a  safe  place  to  oil  liis  machinery,  it  is  com- 
petent for  a  witness  to  testify  in  the  defendant's  behalf  that  a  person 
of  the  plaintiffs  height  could  have  safely  stood  on  a  box  provided  for 
the  purpose  and  have  thus  oiled  the  machinery,  the  witness  being  an 
experienced  and  trained  machinist,  familiar  with  this  type  of  machine, 
both  as  to  its  operation  and  upkeep,  and  had  made  personal  observa- 
tion of  the  condition  at  this  plant,  and  the  very  machine  in  question, 
whether  the  evidence  be  considered  as  a  statement  of  a  fact,  or  of  the 
opinion  of  the  witness  thus  qualified  to  speak.    Hassell  v.  Daniels,  37. 

4.  Employer  and  Employee — Master  and  Servant — Negligence — Duty  of 

Servant. — Where  the  employer  and  employee  have  equal  opportunity 
to  see  and  understand  the  danger  of  an  occurrence,  which  results  in 
injury  tp  the  latter,  which  he  could  have  avoided  by  the  exercise  of 
reasonable  care,  he  cannot  recover  the  resulting  damages.  Williams 
V.  Mfg,  Co.,  64. 

5.  Sam>€ — Instructions — Evidence — Contributory    Negligence — Verdict    Di- 

recting.— In  an  action  by  an  employee  to  recover  damages  against 
an  employer  for  a  personal  injury,  alleging  the  latter*s  negligence, 
there  was  evidence  tending  to  show  that  the  plaintiff  was  engaged  to 
saw  logs  after  they  had  been  placed  by  defendant's  other  employees, 
in  his  own  way,  and  while  sawing  a  log  it  rolled  on  him,  causing  the 
injury  complained  of  by  reason  of  its  not  having  been  checked,  which 
he  could  have  done,  or  by  his  failing  to  call  on  other  employees,  whose 
duty  it  was  to  fix  it ;  and  that  he  could  have  placed  himself  in  such 
position  with  reference  to  the  log  that  the  injury  would  not  have 
occurred:  Held,  a  question  for  the  jury  under  an  instruction  to  find 
for  the  defendant,  upon  the  issue  of  contributory  negligence,  if  they 
found  the  facts  to  be  as  testified.    Ibid. 

6.  Employer  and  Employee — Master  and  Servant — Negligence — Vice  Prin- 

cipal— Direct  Orders — Defective  Appliances. — Evidence  that  defend- 
ant's employee,  acting  under  the  immediate  order  of  his  superior,  and 
defendant's  vice  principal,  went  beneath  a  heavy  piece  of  timber  to 
unfasten  it  so  as  to  be  drawn  by  defendant's  derrick  crane  to  posi- 
tion, with  evidence  that  by  reason  of  its  defective  condition  the  crane 
should  not  have  been  used  on  the  occasion  in  question,  is  sufficient  to 
^  take  the  case  to  the  jury  upon  the  question  of  the  defendant's  action- 
able negligence.    Davis  v.  Shipbuilding  Co.,  74. 

7.  Employer  and  Employee — Master  and  Servant — Question  of  Employ- 

ment— Policy  of  Indemnity — Contracts — Evidence — Insurance. — Where 
the  defendant  has  denied  that  the  plaintiff's  intestate  was  employed 
by  him,  and  the  action  is  to  recover  damages  under  the  alleged  negli- 
gence of  the  defendant  as  the  employer  of  the  intestate,  it  is  compe- 
tent to  show  that  the  defendant  had  taken  out  a  policy  indenmitying 
it  against  loss  for  personal  injuries  received  by  its  employees,  includ- 
ing the  intestate.    Clark  v.  Bonsai  cited  and  distinguished.    Ibid. 
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8.  Employer  and  Employee — Master  and  Servant — Dangerous  Instrumen- 

talities— Safe  Place  to  Work — Scope  of  Employment — Negligence. — 
Where  an  employee  at  a  machine  shop,  at  the  dinner  hour,  connects 
a  hose  for  compressed  air  used  in  driving  certain  implements  in  the 
shop,  to  a  valve  several  feet  from  the  ground,  on  an  iron  supply  pipe 
running  down  from  the  roof,  that  would  otherwise  have  been  harmless, 
and,  as  was  frequently  done,  therewith  dusts  off  his  own  clothes,  and, 
at  the  request  of  another  employee,  a  boy  of  15  or  16  years  of  age, 
both  experienced,  also  dusts  off  the  latter's  clothes,  and  then  reck- 
lessly and  wantonly  places  the  nozzle  so  as  to  penetrate  the  boy's  body 
with  the  compressed  air,  causing  injury  and  death,  the  injurious  act 
is  not  within  the  course  of  employment  of  the  employee  causing  the 
injury,  and  the  employer  not  being  in  default  of  any  duty,  is  not 
responsible  for  the  resulting  damages.  Robinson  v.  Mfg.  Co.,  165  N.  C, 
495,  cited  and  distinguished.    Rivenbark  v.  Hines,  240. 

9.  Employer  and  Employee — Master  and  Servant — Scope  of  Employment — 

Negligence — Automobiles. — The  owner  of  an  automobile,  who  has  lent 
it  to  his  servant  employed  for  his  own  puri)oses,  is  not  liable  in  dam- 
ages for  the  servant's  negligence,  when  it  appears  that  the  servant 
is  competent  to  drive  the  car,  and  was  not  engaged,  at  the  time,  in 
his  employer's  service.    Reich  v.  Cone,  267. 

10.  Employer  and  Employee — Master  and  Servant — Negligence — Safe  Place 

to  Work — Duty  of  Employer. — Where  an  employee  is  injured  under 
dangerous  conditions  of  which  the  employer  has  better  opportunity  to 
be  aware  of,  the  obligation  to  exercise  care  rests  to  a  greater  degree 
upon  the  employer,  upon  the  principle  which  requires  him  to  provide 
the  employee  a  safe  place  to  work  in  the  performance  of  his  duties. 
Hill  V.  R.  R.,  490. 

11.  Employer  and  Employee — Master  and  Servant — Negligence — Safe  Place 

to  Work — Tools  and  Appliances — Order  of  Vice  Principal — Inspection 
— Principal  and  Agent. — Evidence  that  defendant  sent  logs  down  the 
mountain  side  in  a  "chute"  to  its  sawmill,  and  at  a  depression  requir- 
ing the  logs  to  be  handled  in  order  to  get  them  to  the  next  incline,  the 
vice  principal  ordered  the  plaintiff,  an  inexperienced  17-year-old  lad, 
to  assist  in  moving  the  logs  with  a  pevie,  while  an  unruly  horse  drew 
them  forward  by  a  chain  attached  to  the  end  of  the  log  with  a  swamp 
hook ;  and  that  the  use  of  this  horse  had  heretofore  been  found  dan- 
gerous for  such  puri)08e,  and  that  the  chain  was  too  small,  and  broke, 
inflicting  injury  upon  the  plaintiff  as  the  unruly  horse  surged  along 
the  toe-path  Held,  the  defense  was  untenable  which  limited  the  ques- 
tion of  actionable  negligence  to  the  question  of  the  chain  being  a  simple 
tool,  and  as  to  whether  the  defect  and  danger  arising  from  its  use 
should  have  been  better  known  to  the  plaintiff,  and  that  defendant 
should  have  been  notified  thereof;  as  this  disregarded  the  different 
elements  of  negligence  arising  under  the  other  evidence  in  the  case. 
As  to  whether  it  was  defendant's  duty  to  have  inspected  the  chain. 
Quaere  f    Hensley  v.  Lumber  Co.,  573. 

12.  Employer  and  Employee — Master  and  Servant — Third  Persons— Minors 

— Infants — Safe  Place  to  Work — Negligence — Evidence  —  Nonsuit — 
Trials — Invitation. — Among  other  machinery  in  its  woodworking 
plant,  the  defendant  had  an  edging  machine  of  standard  kind  in  good 
order,  with  the  cogwheels  moving  the  carriage  covered  by  metallic 
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hoods  in  the  usual  manner,  protecting  the  employees  working  thereat 
in  the  manner  therein  requited  of  them,  under  the  rules  of  the  com- 
pany, children  were  forbidden  to  come  Into  the  mill,  with  notices 
placed  in  the  mill  to  give  sufficient  notice  thereof;  that  plaintifT,  a 
bright  lad  of  eleven  years  of  age,  was  sent  to  the  mill  by  his  father 
to  get  some  of  the  edging  placed  on  the  outside  of  the  mill,  forbidding 
the  son  to  enter  the  mill,  which  had  also  been  forbidden  him  by  the 
supervising  officers  of  the  mill ;  that  upon  the  invitation  of  a  worker 
at  the  edging  machine,  a  lad  of  about  sixteen  years  of  age,  and  in 
the  absence  of  other  employee,  the  plaintiff  entered  the  mill  to  get  his 
edging  from  around  the  macliine,  and  his  clothes  caught  in  the  cogs, 
causing  the  injury  alleged,  while  he  was  in  a  dangerous  position  not 
required  by  the  operation  of  the  machine:  Held^  in  the  absence  of 
evidence  sufficiently  definite  to  show  an  abrogation  of  the  rule,  the 
invitation  and  direction  of  the  employee,  having  a  definite  work  to 
perform  as  a  laborer  at  the  edger,  was  not  within  his  authority  to 
bind  his  principal,  the  defendant,  and  the  evidence  is  insufficient  to 
show  negligence  on  the  part  of  the  defendant ;  and  a  motion  as  of  non- 
suit thereon  should  have  been  granted.    Butner  v.  Lumber  Co.,  612. 

13.  Same — Duty  of  Employer. — The  duty  of  an  employer  to  furnish  his 

employee  a  safe  place  to  work  at  a  power-driven  machine,  in  this  case 
an  edger  in  a  woodworking  plant,  does  not  extend  to  an  outsider  who 
has  entered  the  shop,  forbidden,  whose  clothing  has  caught  In  the 
cogs  of  the  machine,  causing  the  injury  for  which  he  seeks  damages 
in  his  action.    Ibid. 

14.  Employer  and  Employee — Master  and  Servant — Duty  of  Master — Safe 

Place  to  Work — Negligence  —  Contributory  Negligence  —  Evidence — 
Questions  for  Jury — Trials. — The  master's  duty  is  to  furnish  his 
employee  a  reasonably  safe  place  to  work,  which  the  latter  may  assume 
he  has  done,  and  where  the  omission  of  this  duty  by  the  former  causes 
an  injury  to  the  latter,  without  negligence  on  his  part,  he  may  recover 
in  his  action  such  damages  as  he  may  thereby  have  sustained,  which 
under  conflicting  evidence  Is  a  question  for  the  jury,  upon  both  the 
issues  as  to  negligence  and  contributory  negligence,  and  a  motion  for 
judgment  as  of  nonsuit  ui)on  the  evidence  will  be  denied.  McMahon 
V.  Spruce  Co.,  036. 

15.  Same — Simple  Tools. — Evidence  that  a  minor  employee,  without  instruc- 

tions from  his  employer,  in  the  course  of  his  employment,  was  required 
to  help  put  a  hand-car  upon  the  rails  of  defendant  laid  upon  a  plat- 
form or  dock,  which  had  been  derailed  by  the  rotten  condition  of  the 
planks  upon  which  the  rails  were  laid,  causing  them  to  spread;  that 
insufficient  help  was  furnished  to  do  this,  in  the  usual  manner,  by  lift- 
ing the  car  upon  the  rails,  and  required  the  plaintiff  to  go  around 
a  pile  of  lumber  to  get  planks  with  which  to  again  place  the  car  upon 
the  rails  in  furtherance  of  his  work,  and  that  the  injury  complained 
of  was  caused,  while  he  was  in  the  exercise  of  due  care,  by  his  step- 
ping upon  planks  piled  by  the  defendant  improperly  and  out  of  their 
place,  on  the  platform  or  dock,  the  principle  as  to  "ordinary  tools" 
has  no  application,  and  such  evidence  is  sufficient  to  take  the  case  to 
the  jury  upon  the  issue  of  the  defendant's  actionable  negligence.    Ibid. 

16.  Employer  and   Employee — Master  and  Servant — Physicians  and  Sur- 

geons— Negligence. — Evidence  that  the  employer  selected  a  physician 


t  INDEX.  799 


EMPLOYER  AND  EMPLOYEE)— Con  finwed. 

to  attend  employees  injured  while  engaged  In  the  course  of  their  duties, 
and  paid  for  such  services  by  assessment  among  the  employees,  is 
sufficient  to  sustain  a  verdict  for  damages  caused  by  the  malpractice 
of  the  physician,  so  selected  and  paid,  to  an  employee  so  injured,  when 
the  employer  has  been  negligent  in  not  properly  selecting  the  attend- 
ing physician.    Ibid. 

17.  Same — Notice — Evidence, — Evidence  that  a  physician,  selected  by  the 

employer  to  attend  an  employee  injured  in  the  course  of  his  employ- 
ment, failed  to  place  the  broken  bones  of  the  arm  of  the  employee  in 
proper  alignment,  but  left  them  overlapping  each  other,  without  a  union 
between  them,  thus  shortening  the  arm,  leaving  it  two  inches  shorter 
than  it  should  have  been,  and  very  crooked  and  ugly  in  appearance, 
and  practically  useless,  is  sufficient,  upon  the  question  as  to  the  mal- 
practice of  the  attending  physician,  to  take  the  case  to  the  jury,  with 
other  evidence  that  the  employer  had  previous  notice  of  his  incom- 
petency as  a  physician  or  surgeon.    Itid. 

18.  Same — Substantive  Evidence. — Evidence  that  at  the  trial  of  another 

action,  to  which  he  was  a  party,  the  employer  acquired  knowledge  of 
the  incompetency  of  a  physician  or  surgeon  whom  he  thereafter 
retained  to  attend  an  employee  who  received  an  injury  in  the  course 
of  his  employment,  is  sufficient  as  to  the  defendant's  notice  of  such 
incompetency,  upon  the  question  of  his  negligent  selection  of  him, 
though  not  substantive  evidence  as  to  whether  he  was,  in  the  present 
case,  chargeable  with  malpractice.    Ibid. 

19.  Employer  and  Employee — Master  and  Servant — Physicians  and  Sur- 

geons— Malpractice — Evidence — Res  Gestae. — It  was  competent  for 
the  plaintiff  to  testify  in  his  own  behalf  as  to  what  the  physician  said 
at  the  time  he  treated  his  arm,  as  to  its  condition  and  appearance,  and 
and  as  to  what  a  knot  near  the  elbow  signified,  which  turned  out  after- 
wards to  be  a  wrong  diagnosis,  this  being  in  the  nature  of  declara- 
tions accompanying  the  acts  of  the  physician  in  treating  the  arm,  and 
therefore  a  part  of  the  thing  done  {pars  rei  gestae.)    Ibid. 

ENDORSEMENT.     See  Bills  and  Notes,  2,  4 ;  Husband  and  Wife,  1. 

ENTIRETIES.     See  Estates,  1. 

ENTRY.     See  Clerks  of  Court,  1. 

EQUITY.  See  Judgments,  6 ;  Bills  and  Notes,  3,  5 ;  Wills,  11,  30 ;  Contracts, 
10,  12;  Controversy  Without  Action,  2;  Mortgages,  1,  4,  6,  9;  Pleadings, 
4 ;  Principal  and  Surety,  3 ;  Statute  of  Frauds,  3 ;  Estates,  10,  11 ; 
Deeds  and  Conveyances,  10. 

1.  Equity — iSuhrogation — Mortgages. — The  attorney  of  a  mortgagee  had 
charge  of  au  arrangement  whereby  a  private  sale  was  effected  under 
agreement  that  the  proceeds,  sufficient  for  the  purpose,  were  to  dis- 
charge the  mortgage  debt,  and  the  mortgagee  gave  a  third  person 
authority  to  collect  the  money  and  pay  it  accordingly.  The  attorney 
voluntarily  guaranteed  the  payment  of  the  money,  and.  Held,  the 
equitable  right  of  subrogation  to  the  mortgagee's  right,  if  any,  was 
not  available  to  him,  he  not  having  an  interest  to  protect,  or  being  in 
any  manner  liable  for  the  debt.    Kennedy  v.  Trust  Co.,  225. 
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ESTATES.     See  Actions,  2 ;  Trespass,  1 ;  Wills,  8,  21,  23,  24,  27,  32,  35 ;  Deeds 
and  Conveyances,  8;  Judgments,  12. 

1.  Eatates—Hushand  and  Wife— Life  Estates— Entireties — WiUs.—A  life 

estate  held  by  the  testator's  son  and  his  wife  under  a  devise  made  to 
them  Jointly,  holds  the  estate  In  entirety.    Jemigan  v.  Evans,  87. 

2.  Estates — Estates  Tail — Statutes  —  Fee — Limitations  —  Contingencies  — 

Heirs  at  Law. — An  estate  to  testator's  wife  for  life,  then  to  their 
named  daughter  and  her  children,  if  any,  but  should  the  latter  die 
leaving  no  children,  then  to  the  heirs  at  law  of  testator's  wife.  The 
wife  being  dead,  and  the  daughter  being  her  only  heir,  and  there 
never  having  been  children  bom  of  the  daughter,  the  latter  takes  an 
estate  tail  converted  by  the  statute  into  a  fee-simple  title,  and  should 
she  never  have  chiildren  she  would  take  as  the  heir  at  law  of  her 
mother;  and,  in  either  event,  her  deed  would  be  a  valid  conveyance 
of  an  absolute  fee-simple  title.    Cole  v.  Thornton,  90. 

3.  Estates — Contingent  Remainders. — An  estate  for  life,  with  remainder 

over  to  designated  persons  in  being,  A.  B.  C,  one-third  each,  living 
at  the  death  of  the  first  taker,  or  to  their  children  then  living,  and 
if  no  living  children  at  that  time,  to  the  survivors  of  A.  B.,  and  C, 
before  the  termination  of  the  life  estate :  Held,  A.,  B.,  and  C,  take  an 
estate  in  one-third  of  the  land  contingent  upon  their  being  alive  at  the 
death  of  the  first  taker,  and  each  one  a  further  estate  contingent  upon 
the  event  of  the  death  of  the  others,  or  one  of  them,  before  the  death 
of  the  life  tenant  without  leaving  children.    Bourne  v.  Farrar,  135. 

4.  Estates — Contingent  Interests — Sales-^Statutes — Private  Sales — Courts 

— Contingencies. — Lands  affected  with  a  contingent  interest  may  be 
sold  under  the  provisions  of  Rev.,  1590,  when  it  is  made  to  appear  that 
the  income  from  it  is  a  little  more  than  sufficient  to  pay  taxes  and 
keep  the  premises  in  repair ;  that  it  is  not  well  located,  and  not  likely 
to  rise  in  value;  and  a  judgment  of  the  Superior  Court  that  they  be 
privately  sold  to  a  designated  person,  at  a  price  ascertained  to  be  a 
fair  and  reasonable  one,  will  be  sustained  on  appeaL  Ex  parte  Rees, 
192. 

« 

5.  Estates — Contingent  Interests — Sales — Statutes — Proceeds,  How  Held — 

Life  Tenant — Payment — Contingencies. — When  lands  affected  with 
contingent  interests  are  sold  for  reinvestment  under  the  provisions 
of  Rev.,  1500,  the  life  tenant  is  only  entitled  to  receive  the  net  income 
from  the  proceeds  of  the  sale  pending  reinvestment  in  lands,  or  from 
the  lands  thereafter  reinvested  in,  during  her  life;  and  there  is  no 
authority  of  law  to  arrive  at  the  value  of  the  life  estate  and  pay  the 
corpus  of  it  to  the  life  tenant,  in  money.    IHd. 

e.  Estates — Contingent  Interests — Sales — Proceeds — Reinvestment — Stat- 
utes— Liberty  Bonds — Contvigencies. — ^The  proceeds  of  the  sale  of 
lands  affected  with  contingent  interests  under  Rev.,  1590,  should  be 
paid  into  the  clerk's  office,  to  be  loaned  on  real  estate  security  on 
approval  of  the  judge,  or,  under  ch.  17,  Laws  1919,  temporarily  In- 
vested in  Liberty  Bonds,  until  such  time  as  it  can  be  reinvested  in  the 
purchase  of  other  real  estate,  to  be  held  upon  the  same  contlngend^ 
and  in  like  manner  as  was  the  property  ordered  to  be  sold.    Ibid, 

7.  Estates — Remainders — Contingencies  —  Children  —  Possibility  of  Issue 
Extinct — Fee  Simple — Deeds  and  Conveyances. — ^An  estate  for  life, 
and  also  upon  contingency  in  fee  should  the  tenant  for  life  die  with- 
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out  children,  vests  the  estate  immediately  upon  the  death  of  the  testa- 
tor in  the  first  taker  upon  the  contingency  stated ;  and  where  she  has 
only  one  child  the  possibility  of  her  bearing  others  being  waived,  a 
deed  made  by  both  will  conv«y  the  fee-simple  title  to  the  purchaser. 
The  effect  of  a  general  power  of  disposition  given  by  will  to  the  first 
taker,  and  the  difference  between  the  expressions  "devise"  and  **be- 
stow,"  discussed  by  Walkee,  J.     Tillett  v.  Nixon,  195. 

8.  Estates — Conditions — Precedent — Timber    Deeds — Deeds    and    Convey- 

ances.— The  law  does  not  favor  the  construction  of  a  lease  as  creat- 
ing a  condition,  the  nonperformance  of  which  will  avoid  the  entire 
contract,  and  the  language  employed  will  not  be  strictly  construed, 
but  the  court  will  hold  it  to  be  merely  a  covenant  unless  tiie  intention 
of  the  parties  clearly  appears  to  be  otherwise  from  the  written  instru- 
ment, taken  in  connection  with  the  situation  of  the  parties,  their  rela- 
tion to  the  subject  of  the  transaction  and  the  object  in  view.  And 
the  omission  of  a  clause  providing  for  reentry  of  the  grantor  for  con- 
dition broken,  or  declaring  the  deed  void,  or  some  equivalent  words, 
will  be  considered  by  the  court  as  the  usual  indication  of  an  intent  to 
create  a  covenant.    Hinton  v.  Vinson,  393. 

9.  Same — Covenants. — An  agreement  in  a  deed  limiting  the  use  of  the 

premises  is  a  covenant,  and  not  a  condition,  and  its  violation  of  it 
will  not  work  a  forfeiture  of  the  estate  granted.    Ibid. 

10.  Same — Damages — Equity — Specific  Performance. — Where  the  language 

of  a  conveyance  permits  it,  under  a  proper  interpretation,  the  expres- 
sion of  a  condition  therein  will  be  construed  as  a  covenant,  for  a 
breach  of  which  an  action  for  damages  will  lie,  and  in  proper  in- 
stances an  order  of  court  may  be  obtained  to  compel  its  performance. 
Ibid.     ' 

11.  Estates — Deeds    and    Conveyances — Conditions    Precedent — Contract — 

Breach — Avoidance — Equity. — Where,  in  accordance  with  the  expres- 
sion of  a  conveyance  of  standing  timber,  the  party  of  the  second  part 
accepts  it  '*with  condition  that  he,  his  heirs  and  assigns,  will  erect 
no  mill  on  the  streams  leading  into  the  fish  pond  on  said  land  which, 
with  thirty  acres  adjoining  the  same,  has  been  leased  to  L.  and  others 
for  fishing,"  etc.,  and  there  is  no  language  used  therein  evidencing  the 
intent  that  the  word  "condition"  should  be  construed  to  be  other  than 
a  covenant,  it  will  be  so  interpreted,  especially  when  to  declare  a  for- 
feiture would  cause  a  loss  to  the  defendant  of  a  sum  altogether 
inequitable,  and  greatly  disproportionate  to  the  benefits  he  would 
otherwise  receive.    Ibid. 

12.  Estates — Rule  in  8helley*s  Case. — The  ancient  rule  of  law  in  relation 

to  the  title  to  lands  laid  down  in  the  rule  in  Shelley's  case  obtains  in 
North  Carolina,  there  being  no  statutory  change  therein.  The  his- 
tory of  this  rule,  and  the  reason  for  It,  discussed  by  Walkeb,  J. 
Blacklcdge  v.  Simmons,  535. 

13.  Same — Wills — **Heirs  of  the  Body" — Children — Purchasers. — An  estate 

devised  to  the  testator's  daughter  for  life,  and  at  her  death  unto  the 
"heirs  of  her  body  lawfully  begotten,"  and  In  the  event  she  should 
die  without  "heirs  of  her  body,"  then  to  the  testator's  heirs  at  law: 
Held,  the  intent  of  the  testator,  which  controls  the  Interpretation, 
will  be  gathered  from  the  terms  employed  in  the  will  considered  as 
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a  whole ;  and  the  words  "heirs  of  her  body'*  will  not  be  taken  in  their 
technical  sense,  as  denoting  an  entire  class  of  heirs  to  take  as  such, 
in  indefinite  succession,  but  as  descriptio  per8onae,  and  therefore  be 
construed  as  the  children  of  the  testator's  designated  child,  who  take 
in  fee  simple  as  purchasers,  and  prevents  the  limitation  over  to  the 
"heirs"  general  of  the  testator.    Ibid. 

14.  Estates — Wills — Deeds  and  Conveyances — ^Judicial  Sales — Estoppel — 
Purchasers — Sales. — A.,  B.,  and  C,  took  by  will  a  remainder  in  lands 
contingent  upon  their  being  alive  at  the  time  of  the  death  of  the  first 
taker,  and  a  further  contingent  estate  depending  upon  the  others  being 
dead  at  the  designated  time  without  leaving  issue.  A.  and  B.  con- 
veyed, for  a  sufficient  consideration,  their  right,  title,  and  interest  to 
the  land,  and  the  purchaser  acquired  at  a  sale  under  decree  of  court 
by  deed  without  warranty  from  the  commissioner,  all  the  right,  title, 
and  interest  of  C.  to  the  identical  land,  referring  to  the  devise  to  C. : 
Held,  the  conveyances  of  A.  and  B.  were  of  their  whole  estate  in  the 
land,  including  both  of  their  contingent  interests,  and  the  commission- 
er's deed  was  of  the  entire  estate  of  C,  and  that  A.,  B.,  and  C,  were 
estopped  by  their  deeds  to  claim  any  interest  whatsoever  in  the  land, 
and  the  purchaser  could  convey  a  fee-simple  title.  Bourne  v.  Farrar, 
135. 


ESTOPPEL.     See  Estates,  14 ;  Mortgages,  6,  9 ;  Judgments,  16 ;  Limitation  of 
Actions,  2 ;  Contracts,  12. 

EVIDENCE.  See  Appeal  and  Error,  2,  11,  12,  14,  17,  20,  25,  27,  28.  32,  33,  35, 
37,  38,  40;  Arbitration,  1,  3;  Limitation  of  Actions  3;  Attachment,  1; 
Bills  and  Notes,  6,  8 :  Subornation  of  Perjury,  1 :  Contracts,  1.  6.  7.  8. 
10,  11,  12,  18,  20;  Deeds  and  Conveyances,  4;  Employer  and  EJmployee, 
3,  5,  7,  12,  14,  17,  18,  19 ;  Instructions,  2,  3,  8,  10,  11,  15;  17,  18 ;  Munici- 
pal Corporations,  5,  11,  18,  20 ;  Negligence,  1,  2,  4,  5,  6,  7,  10,  13,  14 ;  New 
Trials,  1 ;  Principal  and  Surety,  1,  2 ;  Railroads,  1,  7,  8,  10,  15 ;  Officers, 
2,  3;  Trespass,  1,  2;  Issues,  1 ;  Wills,  4,  15,  16;  Courts,  9;  Landlord  and 
Tenant,  1;  Conwration  Commission,  2;  Explosives,  1.  2;  Judgments, 
14;  Arbitration  and  Award,  2;  Intoxicating  Liquors,  1,  2,  3.  4;  Homi- 
cide, 4,  5,  6,  7,  8,  10,  11,  12,  13,  14 ;  Criminal  Law,  2,  3,  6,  18. 

1.  Evidence — Declarations — Hearsay — Res  Inter  Alios  Acta — Vendor  and 

Purchaser — Contracts — Breach. — In  seller's  action  to  recover  dam- 
ages for  the  purchaser's  breach  of  contract  to  accept  potatoes,  wherein 
the  defendant  relies  upon  the  ground  that  the  potatoes  did  not  come 
up  to  grade  and  were  therefore  refused  by  him,  accounts  made 
to  the  seller  by  another  and  subsequent  purchaser  of  the  potatoes 
refused  by  the  defendant,  showing  they  were  of  the  required  grade, 
are  incompetent  upon  the  question  as  hearsay  and  res  inter  aiias  acta. 
Cherry  v.  Upton,  1. 

2.  Evidence — Contracts — Parol    Agreements — Subsequent    Writings — Tim- 

her — Lumber — Sawmills — Slabs. — The  plaintiff,  by  a  parol  contract, 
sold  the  timber  on  his  land,  to  be  cut,  removed,  and  sawed  by  the 
purchaser,  and  paid  for  at  a  certain  price  per  thousand  feet,  who  had 
the  same  sawed  at  defendant's  mill ;  and  a  controversy  having  arisen 
between  the  plaintifT  and  defendant  as  to  the  ownership  of  the  slabs, 
the  plaintiflP  thereafter  procured  from  the  purchaser  a  written  state- 
ment that  he  only  bought  the  lumber  to  be  sawed  from  the  trees,  etc. : 
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Heldj  the  parol  agreement  of  purchaser  as  established  controlled  the 
question  as  to  whether,  under  an  established  custom,  the  slabs 
belonged  to  the  defendant,  the  owner  of  the  mill  where  the  trees  were 
sawed.    Cohoon  v.  Harrell,  40. 

3.  Evidence — Declarations — Hearsay — Corroboration, — Where  evidence  of 

the  value  of  lands  is  competent,  upon  the  question  of  the  measure  of 
damages  for  defendant's  failure  to  take  up  the  plaintifT's  option 
thereon,  testimony  that  one  who  had  previously  held  an  option  on  the 
same  land  that  he  would  not  take  a  certain  price  therefor,  are  incom- 
petent as  unsworn  declarations,  and  cannot  be  considered  in  rebuttal, 
when  the  declarant  had  been  on  the  stand  himself  and  had  not  testi- 
fied on  the  subject.    Newhy  v.  Realty  Co.,  5L 

4.  Evidence — Contracts — Admissions, — Where  the  breach  by  defendant  of 

his  contract  is  the  subject  of  the  action,  the  plaintifT  may  not  testify 
to  the  breach  of  a  prior  contract,  when  relevant,  to  show  the  induce- 
ment, the  relation  of  the  parties,  and  the  measures  for  entering  into 
the  contract  sued  on,  after  he  has  testified  that  the  prior  contract  had 
been  abrogated.    lUd, 

5.  Evidence — Questions  for  Jury — Trials, — Held,  in  this  case,  the  evidence 

was  sufficient  to  be  submitted  to  the  Jury  on  the  issues  raised  by  the 
pleadings.     Coats  v.  N orris,  77. 

6.  Evidence — Declarations — Evidence — Fires — Hearsay. — Testimony    of    a 

statement  made  by  a  witness  who  has  since  died,  relative  and  material 
to  the  inquiry  in  a  fire  damage  case,  is  incompetent  as  hearsay.  Mat- 
this  V.  Johnson,  131. 

7.  Evidence — Hearsay — Fires — Damages. — ^A   map   made   by   a   surveyor 

showing  the  number  of  acres  as  ''claimed"  by  the  plaintiff  to  have  been 
burnt  over  and  damaged  by  fire  from  defendant  railroad  company's 
locomotive  in  an  action  to  recover  damages  for  the  negligence  of  the 
defendant  therein,  is  hearsay  and  incompetent  as  substantive  evi- 
dence, and  a  Judgment  based  thereon  and  calculated  by  the  judge  on 
a  verdict  of  so  much  damage  per  acre,  the  acreage  not  being  found 
by  the  verdict,  is  reversible  error.    McRae  v.  R.  R.,  223. 

8.  Evidence — Motions — Inspection   Before    Trial — Writings — Corporations 

— Public-service  Corporations — Statutes — Constitutional  Law. — ^Where 
the  issue  in  an  action  Involves  the  question  as  to  whether  a  public- 
service  corporation,  furnishing  electric  power  to  other  such  companies 
for  distribution  and  resale,  discriminates  in  its  charges  against  the 
plaintiff,  a  motion  in  this  cause,  under  the  provisions  of  Pell's  Revisal, 
1656,  with  affidavits,  etc.,  asking  that  the  defendant  furnish  plaintiff 
copies  of  certain  specified  contracts  which  the  defendant  has  made 
with  other  consumers  under  the  same  or  substantially  similar  condi- 
tions, is  the  proper  remedy,  and  the  allegations  are  not  objectionable 
upon  the  ground  that  the  matters  alleged  are  insufficient  to  warrant 
the  order,  for  that  the  contracts  are  immaterial  to  the  proper  deter- 
mination of  the  issues  involved.    R.  R.  -y.  Power  Co.,  422. 

9.  Same — CourVs  Discretion — Appeal  and  Error. — A  motion  under  Pell's 

Revisal,  1656,  that  defendant,  a  public-service  corporation,  furnish 
plaintiff  copies  of  certain  contracts  in  order  to  show  an  alleged  dis- 
crimination against  the  plaintiff,  in  rates  charged  other  consumers  or 
distributors  of  electricity,  etc.,  .is  addressed  to  the  soimd  legal  dis- 
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cretlon  of  the  trial  Judge,  and  in  the  absence  of  evidence  of  his  abuse 
of  8uch  powers,  not  reviewable  on  appeal.    Ihid. 

10.  Evidence — Statutes — Dying  Declarations. — Ch.  29,  Laws  of  1919,  allow- 

ing as  evidence  dying  declarations  in  actions  brought  to  recover  dam- 
ages for  the  wrongful  or  negligent  acts  of  another.  Rev.,  59,  is  a  con- 
stitutional and  valid  change  of  the  rules  of  evidence,  and  permits  in 
evidence  such  declarations  of  the  act  of  killing  and  circumstances 
immediately  attendant  on  the  act,  which  constitutes  a  part  of  the  res 
gestae,  and  uttered  when  the  declarant  was  in  actual  danger  of  death, 
and  full  apprehension  thereof,  and  when  the  death  accordingly  ensued. 
Tatham  v.  Mfg,  Co,,  628. 

11.  Evidence — Deceased    Person — Statutes. — The    intent   and    meaning    of 

Rev.,  1631,  is  to  prevent  a  party  to  a  suit  from  testifying  as  to  a 
transaction  against  the  estate  or  interest  of  the  other  party,  when 
the  latter  is  dead  and  unable  to  testify  in  his  own  behalf.  Recce  v. 
Woods,  631. 

12.  Same — Deeds  and  Conveyances  —Delivery — Husband  and  Wife. — Where 

the  title  to  lands  in  dispute  depends  upon  whether  the  deed  to  a  party 
had  been  surreptitiously  taken  from  the  grantor  and  wife,  under  whom 
he  claims,  and  to  be  delivered  only  when  a  certain  part  of  its  consid- 
eration had  been  performed,  and  had  had  the  same  wrongfully  regis- 
tered, it  is  competent  for  the  wife,  after  the  death  of  her  husband, 
to  testify  to  the  facts  of  its  nondelivery,  the  defendant,  the  grantee 
in  the  deed  being  alive  and  present,  and  capable  of  testifying  in  his 
own  behalf,  and  such  not  being  within  the  intent  and  meaning  of  our 
statute  on  the  subject.  Rev.,  1631.    Ibid. 

13.  Same — Probate  Officers — Corroborative  —  Substantive  —  Res  Gestae. — 

Where  there  is  evidence  that  a  grantee  in  a  deed  from  husband  and 
wife,  surreptitiously  took  it  from  the  feme  grantor,  when  it  was  being 
held  by  her  pending  the  i>erformer  of  condition  made  a  i>art  of  the 
consideration,  in  an  action  involving  the  validity  of  this  deed  upon  the 
ground  stated,  it  is  competent  for  the  wife,  after  the  death  of  her 
husband,  to  give  evidence  as  to  the  facts;  and  also  for  the  probate 
officer  to  testify  as  to  declaration  of  the  alleged  grantors  made  at  the 
time  the  deed  was  acknowledged  before  him  as  to  their  intent  and 
purpose  in  making  such  acknowledgement,  such  declaration  being 
competent  as  accompanying  an  essential  fact  in  the  res  gestae.    Ibid. 

14.  Evidence — Questions  for  Jury — Instructions. — In  this  action  to  recover 

damages  for  the  alleged  negligence  of  his  employer  in  causing  an 
employee  a  personal  injury,  it  is  held  that  the  case  was  properly  sub- 
mitted to  the  jury,  under  correct  instructions,  and  defendants*  excep- 
tions to  the  evidence  were  without  merit.    Oliver  v.  Wilts,  655. 

15.  Evidence — Nonsuit.    Moore  v.  HineSy  664. 

16.  Evidence— Questions    for   Jury — Compromise. — Where    the    defendant 

resists  recovery  on  a  promissory  note  given  in  part  payment  of  an 
exchange  of  personal  property,  for  fraud  in  the  transaction,  trans- 
ferred to  plaintiff  for  value  after  maturity,  evidence  that  the  original 
parties  had  afterwards  agreed  to  exchange  with  each  other  the  prop- 
erty each  had  received  is  evidence  of  ratification,  which,  with  the 
other  evidence  in  this  case,  presents  a  question  of  fact  for  the  jury  to- 
determine.    Fowler  v.  Apper^on,  669. 
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17.  Evidence — Witnesses — Experts — Speed    of    Automobiles — Negligence. — 

Witnesses  qualified  as  experts  therein  may  testify,  when  relevant  to 
the  inquiry,  as  to  the  distance  within  which  an  auto  truck  of  the  kind 
causing  the  injury  in  the  action  can  stop  when  going  at  a  given  speed 
an  hour.    8.  v.  Oray,  698. 

18.  Evidence — Exclusion — Appeal  and  Error  —  Questions  and  Answers, — 

The  exclusion  of  the  answer  to  a  question  which  the  witness  after- 
wards substantially  answered  and  when,  at  the  time,  it  did  not  appear 
what  the  answer  would  have  been,  if  erroneous,  is  harmless  error. 
8.  V,  Chambers,  705. 

EXAMINATION  OF  PARTIES.     See  Pleadings,  5. 

EXCEPTIONS.     See  Appeal  and  Error,  3,  26 ;  Statutes,  2. 

EXCUSABLE  NEGLECT.     See  Judgments,  18. 

EXECUTION.     See  Corporations,  2. 

EXECUTORS  AND  ADMINISTRATORS.     See  Waiver,  3;  Wills,  34. 

Executors  and  Administrators — Actions — Venue — Removal  of  Causes. — 
Where  the  personal  representative  is  sued  and  it  does  not  appear  from 
the  complaint  whether  the  action  was  brought  against  him  as  execu- 
tor or  trustee  under  the  will  of  the  deceased,  the  presumption  is  that 
he  was  sued  in  his  capacity  as  executor,  and  the  estate  is  in  some 
way  sought  to  be  charged ;  and  when  the  action  is  brought  outside  of 
the  county  wherein  the  defendant  had  qualified,  it  is  in  proper  pro- 
ceedings aptly  brought,  removable  to  the  county  wherein  he  has  didy 
qualified,  provided  either  he  or  the  surety  on  his  bond  lives  therein. 
Lumber  Co.  v.  Currie,  391. 

EXECUTORY  DEVISE.     See  Wills,  23. 

EXEMPTIONS.     See  Elections,  5. 

EXONERATION.     See  Mortgages,  1 ;  Principal  and  Surety,  3. 

EXPERTS.     See  Homicide,  4 ;  Evidence,  17 ;  Appeal  and  Error,  39. 

EXPLOSIVES.     See  Negligence,  7,  9,  10. 

1.  Explosives — Negligence — Defense — Unrelated   Evidence — Wires. — ^When 

there  is  evidence  that  the  defendant  was  negligent  in  keeping  large 
quantities  of  gasoline  at  its  distributing  plant,  requiring  a  watchman, 
which  it  did  not  have;  that  a  stream  of  gasoline  was  seen  flowing 
from  the  defendant's  warehouse  under  such  surroundings  as  would 
make  an  explosion  probable,  and  that  tlie  plaintiff's  injury  was  proxi- 
mately caused  by  an  explosion  in  the  defendant's  warehouse,  uncon- 
nected evidence  that  a  piece  of  wire  had  been  found  near  the  defend- 
ant's warhouse  is  too  remote  or  conjectural  to  be  admitted  on  the 
theory  that  the  warehouse  had  been  dynamited  by  others  for  whose 
acts  the  defendant  was  not  responsible.    Fox  v.  Texas  Co.,  543. 

2.  Explosives — Gasoline — Negligence —  Evidence —  Municipal   Corporations 

— Cities  and  Towns — Ordinances. — Where  the  defendant  negligently 
permitted  the  conditions  at  its  storage  warehouse  for  gasoline  to 
remain,  and  without  a  watchman,  so  as  to  menace  adjoining  or  adja- 
cent lands  and  houses  from  ignition  of  the  gasoline  vapor,  and  there 
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is  evidence  that  the  plaintiff's  house  was  set  afire  in  consequence,  tes- 
timony offered  by  the  defendant  that  after  the  explosion  it  had 
received  an  anonymous  postcard,  whereon  were  the  words  •'New 
Year's  Eve,  then  the  explosion,"  is  heresay  and  incompetent,  and  not 
a  part  of  the  res  gestae.    Newton  v.  Texas  Co.,  561. 

EXPRESS  COMPANIES.     See  Carriers  of  Goods,  1. 

FALSE  PRETENSE.     See  Criminal  Law,  17. 

FEDERAL  CONTROL.     See  Railroads,  13. 

FEDERAL  GOVERNMENT.     See  War,  3. 

FEDERAL  STATUTES.     See  Removal  of  Causes,  5,  7;  Statutes. 

FEE.     See  Estates,  2;  Wills,  21,  23,  24. 

FELLOW  SERVANTS.     See  Employer  and  Employee,  1,  2. 

FERTILIZERS.     See  Principal  and  Agent,  1,  2,  3. 

FINANCIAL  PAPER.     See  Municipal  Corporations,  12,  15. 

FINDINGS.     See  Appeal  and  Error,  1,  22,  24,  25,  28,  35,  39;  Summons,  2; 
Costs,  1,  3:  Verdict,  2. 

FIRES.  See  Appeal  "and  Error,  12 ;  Evidence,  6,  7 ;  Negligence,  1,  2 ;  Rail- 
roads, 11 ;  Municipal  Corporations,  17. 

1.  Fires — Tramroads — Railroads — Negligence  —  Defective    Locotnotives  — 

Burden  of  Proof. — When  it  is  shown  that  defendant's  tramroad  loco- 
motive set  out  sparks  from  its  smokestack  or  fire  box  which  caused 
an  injury  to  the  plaintiff's  land,  the  burden  of  proof  is  on  the  defend- 
ant, having  better  means  of  knowing  the  facts,  to  show  that  its  smoke- 
stack was  reasonably  well  equipped  with  a  proper  spark  arrester,  and 
that  the  fire  box  to  the  engine  was  also  reasonably  safe;  and  it  is 
competent  to  show,  in  this  connection,  that  the  locomotive  in  question 
had  a  short  time  previously  been  seen  throwing  out  sparks.  Matthis 
V.  Johnson,  130. 

2.  Same — Foul  Right  of  Way. — Evidence  that  the  defendant's  tramroad 

locomotive  dropped  sparks  on  a  foul  place  of  its  right  of  way,  caus- 
ing a  fire  which  was  communicated  to  plaintiff's  land  and  damaged 
it,  is  sufllclent  as  proof  of  the  defendant's  negligence  in  permitting 
this  condition  to  exist  on  its  right  of  way,  without  showing  that  its 
spark  arrester  was  defective.    Ibid. 

FISHING.     See  Navigation,  1. 

FLOODS.     See  NegUgence,  13. 

FORECLOSURE.     See  Sales,  1. 

FRAUD.  See  Judgments,  9,  10 ;  Trusts,  1 ;  Mortgages,  11 ;  Corporations,  2 ; 
Arbitration  and  Award,  1;  Deeds  and  Conveyances,  10;  Contracts,  18; 
Appeal  and  Error,  2 ;  Attachment,  1 ;  Wills,  17,  20 ;  Bills  and  Notes,  3 ; 
Constitutional  Law,  4;  Pleadings,  4;  Sales,  2. 
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Fraud — Pleadings  —  Results  —  Ratification. — ^When  fraud  is  the  subject- 
matter  of  a  cause  of  action,  it  should  be  pleaded  with  sufficient  full- 
ness and  detail  to  apprize  the  defendant  of  the  matters  he  is  called 
upon  to  answer ;  and  where,  in  an  action  to  set  aside  a  deed  made  by 
a  corporation  to  a  purchaser  at  a  sale  at  public  auction  of  practically 
all  of  its  property,  the  facts  upon  which  the  allegations  of  the  princi- 
pal fraud  rests  are  sufficiently  pleaded,  and  the  suit  has  been  properly 
instituted  by  the  minority  stockholders  of  the  corporation,  added  alle- 
gations of  the  complaint  showing  the  results  of  the  principal  fraud, 
and  to  repel  a  possible  claim  of  ratification  by  the  corporation,  etc., 
are  not  required  to  be  set  forth  in  the  same  detail  of  averment.  Nash 
V.  Hospital  Co.j  60. 

FUNDS.     See  Attachment,  4. 

GASOLINE.     See   Negligence,   7,   9,   10:    Explosives,   2;    Municipal   Corpora- 
tions, 17. 

GATES.     See  Railroads,  1. 

GIFTS. 

Gifts — Causa  Mortis. — A  death-bed  statement  by  a  dying  person  that  he 
wanted  his  wife  to  have  his  store  or  stock  of  merchandise,  with 
something  vague  said  about  her  having  the  income;  that  when  his 
wife  told  him  to  tell  a  bystander  what  he  wanted  and  he  would  fix 
it,  he  replied,  "1  have  waited  too  long,"  is  insufficient  to  evidence  the 
intent  of  the  person  dying  to  transfer  the  possession  by  delivery,  so 
as  to  make  a  gift  to  the  wife  causa  mortis.  Askew  v.  Matthews,  175 
N.  C,  187,  cited  and  applied.    In  re  Tart,  105. 

GOVERNMENT.     See  War,  1,  3. 

GOVERNMENT  CONTROL.     See  Carrier  of  Passengers,  2. 

GOVERNMENTAL  POWERS.     See  Railroads,  4. 

GRAND  JURY.     See  Indictment,  1. 

GUARANTEE.     See  Landlord  and  Tenant,  1. 

HEALTH. 

Health — Cattle — Eradication  o/  Ticks — Constitutional  Laic — Quarantine — 
Statutes. — A  regulation  of  a  quarantine  district  laid  off  and  enforced 
in  pursuance  of  C.  S.,  4688  (3)  and  4873,  for  the  eradication  of  ticks 
on  cattle  under  the  authority  of  the  commissioners  of  the  county 
affected,  and  the  State  and  Federal  Departments  of  Agriculture,  and 
also  under  the  State  and  Federal  inspections  therein  provided  for, 
requiring  those  in  the  district  to  have  their  cattle  dipped  in  a  solution, 
and  by  methods  furnished  them,  to  get  rid  of  the  ticks  on  the  cattle 
and  prevent  infection,  is  a  reasonable  and  valid  regulation.  8.  v, 
Hodges,  751. 

HEIRS.     See  Descent  and  Distribution,  1;  Estates,  2,  13. 

HEIRS  OF  THE  BODY.     See  Deeds  and  Conveyances,  8. 

HOLOGRAPH.     See  Wills,  1,  8. 
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HOMICIDE.     See  Trials,  2,  3 ;  Criminal  Law,  6. 

1.  Homicide — Criminal    Late — TnstructUmi — Murdkr — Mtmslaughter — Ap- 

peal  and  Error. — ^Where  there  are  facts  in  evidence  tending  to  reduce 
the  crime  to  manslaughter,  and  the  prisoner  is  tried  under  an  indict- 
ment for  murder,  it  is  the  duty  of  the  trial  judge  to  submit  this  view 
of  the  case  to  the  jury  under  a  correct  charge,  and  his  failure  to  do 
so  will  constitute  reversible  error,  though  the  defendant  may  have 
been  convicted  of  the  higher  ofiPwise.    8.  v.  Bryant,  690. 

2.  Same— Prayers  for  Instructions. — Where,  upon  the  trial  for  murder. 

there  are  facts  in  evidence  permitting  the  inference  that  the  homi- 
cide was  not  intentional,  but  was  unintentionally  caused  by  the  defend- 
ant's careless  use  of  his  pistol,  in  a  culpably  negligent  manner,  a 
charge  of  the  court  to  the  jury  which  makes  no  reference  to  the 
offense  of  manslaughter,  and  ignores  a  special  request  presenting 
these  principles,  is  reversible  error.    Ibid. 

3.  Homicide — Criminal    Law  —  Instructions  —  Statutes  —  Murder  —  Man- 

slaughter.— Where  the  defendant  is  being  tried  under  an  indictment 
for  murder,  and  there  is  evidence,  in  his  behalf,  tending  to  show  that 
the  crime  was  of  the  less  offense  of  manslaughter,  a  charge  of  the 
court  to  the  jury  which  gives  no  instructions  pertinent  to  these 
respective  positions,  or  otherwise  as  to  what  may  constitute  either 
murder  or  manslaughter,  is  erroneous  in  not  sufficiently  complying 
with  our  statute,  Rev.,  535,  requiring  that  the  court  shall  declare 
and  explain  to  the  jury  the  law  pertaining  to  the  facts  in  evidence. 
Ibid. 

4.  Homicide — Murder — Evidence. — Evidence  that  the  prisoner  shot  at  the 
deceased  four  times,  two  of  the  shots  taking  effect  after  the  deceased 
had  fallen,  with  malice  and  without  provocation  or  legal  excuse,  is 
sufficient  for  conviction  of  murder  in  the  first  degree.  8.  v.  Ward, 
693. 

5.  Howiicide — Mrurder  —  Insanity  —  Drunkenness  —  Evidence  —  Experts — 

Witnesses — Hypothetical  Questions. — When  the  defense  of  insanity  is 
interposed  on  a  trial  for  murder  and  there  is  evidence  that  the  pris- 
oner had  been  drinking  at  the  time  of  the  crime,  a  question  asked  a 
medical  expert,  on  cross-examination,  whether,  in  his  opinion,  the 
prisoner  was  under  the  influence  of  whiskey  or  was  crazy,  if  he  could 
walk  straight  and  carry  on  a  rational  conversation,  is  a  proper  one, 
when  based  on  facts  the  counsel  contended  he  had  proved.    Ibid. 

6.  Homicide — Murder — Premeditation— Evidence  —  Questions   for   Jury — 

Motions — Nonsuit — Trials. — The  evidence  of  the  element  of  delibera- 
tion and  premeditation,  which  are  essential  to  a  conviction  of  murder 
in  the  first  degree,  is  sufficient,  if  shown  to  -exist  for  however  short 
a  time  preceding  the  homicide ;  and  where  the  evidence  tends  to  show 
that  some  one  had  given  previous  warning,  with  answering  call,  as 
the  sheriff  approached  an  illicit  still  in  operation,  and  the  sheriff  was 
shot  and  killed  by  the  defendant  while  being  taken  into  custody,  who 
watched  the  approach  of  the  sheriff  across  a  clearing,  and  stood  with 
pistol  in  hand,  ready  to  shoot,  together  with  the  defendant's  declara- 
tion made  some  time  previous,  in  a  joking  manner,  that  if  he  were 
blockading  and  an  officer  interferred  "he  would  shoot  his  way  out,'* 
is  sufficient  for  a  conviction  of  murder  In  the  first  degree,  and  defend- 
.   ant's  motion  of  nonsuit  should  be  denied.    8.  v.  Baity,  722. 
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7.  Homicide — Murder — Motive — Evidence. — ^Evidence    that    the    deceased 

had  been  living  in  an  illicit  manner  for  years  with  a  woman  with 
whom  the  defendant  was  infatuated,  and  to  his  knowledge,  is  suffi- 
cient to  show  the  defendant's  motive  in  taking  his  life,  upon  his  trial 
for  murder.    S.  v.  Holdsclaw^  731. 

8.  Homicide — Murder — Evidence — Res    Gestae — Res    Inter   Alios    Acta. — 

Upon  evidence  tending  to  show  that  the  defendant  premeditatively 
and  deliberately  shot  and  killed  the  deceased  for  illicitly  living  with 
the  woman  with  whom  he  was  infatuated,  testimony  that  others  had 
remonstrated  with  the  deceased  for  so  doing,  and  the  conduct  of  the 
woman  over  the  body  of  the  deceased  immediately  after  the  killing, 
etc.,  is  not  a  part  of  the  res  gestae,  but  res  inter  alios  acta.    Ihid. 

9.  Homicide — Murder — Premeditation. — The  length  of  time  between  the 

premeditation  and  killing  is  immaterial  in  order  to  convict  the  defend- 
ant of  murder  in  the  first  degree,  and  if  he  had  preconceived  the  pur- 
pose to  kill  in  all  events,  for  however  short  a  time,  it  is  sufficient. 
Ibid. 

10.  Homicide — Murder — Premeditation  —  Method    of   Killing  —  Evidence — 

Manslaughter — Instructions. — A  deliberate  and  premeditated  purpose 
to  kill  may  be  evidenced  by  the  manner  employed  in  the  taking  of  the 
life,  as  where  there  is  evidence  that  the  prisoner,  living  in  adultery 
in  another  State,  away  from  his  home,  returns  thereto  by  rail,  avoid- 
ing recognition,  discovers  another  man  with  his  wife,  waits  until  he 
has  left  her,  and  then  chokes  her  to  death,  etc.,  and  upon  this,  and 
other  conflicting  evidence,  a  motion,  based  upon  a  lack  of  premedita- 
tion and  motive,  as  of  nonsuit  thereon,  will  be  denied;  and,  Held 
further,  under  the  evidence  in  this  case,  an  exception  that  the  judge 
failed  to  charge  upon  the  aspect  of  manslaughter  cannot  be  sustained. 
8.  V.  Henderson,  735. 

11.  Homicide — Murder — Evidence — Threats — Character. — Upon  a  trial  for 

a  homicide  where  there  is  no  evidence  that  the  prisoner  acted  in  self- 
defense,  or  was  reasonably  apprehensive  that  his  life  was  in  danger, 
or  of  receiving  great  bodily  harm,  but  that  he  had  shot  the  deceased 
in  the  back,  and  the  transaction  is  not  in  doubt,  evidence  of  the  char- 
acter of  the  deceased,  or  of  threats  made  by  him  but  not  previously 
communicated  to  the  prisoner,  are  properly  excluded.  8.  v.  Canup, 
739. 

12.  Homicide — Murder — Intoxication — Evidence. — Upon  a  trial  for  a  homi- 

cide where  the  evidence  shows  that  the  prisoner  shot  the  deceased 
when  the  latter  was  drunk,  profane  and  boisterous,  testimony  under 
the  facts  of  this  case  was  not  improperly  excluded  that  the  deceased 
was  in  the  habit  of  drinking.    Ihid. 

13.  Homicide — Murder — Evidence — Declarations. — Where  the  prisoner  is  a 

policeman,  and  on  his  trial  for  the  homicide  of  one  whom  he  was 
assisting  to  arrest,  by  shooting  him  in  the  back  with  a  pistol,  his 
declarations,  made  some  time  before  the  homicide,  as  to  his  prompti- 
tude and  readiness  to  shoot  under  such  circumstances  are  properly 
admitted,  with  other  evidence  tending  to  show  his  guilt.    Ibid. 

14.  Homicide — Murder —  Character  —  Evidence  —  Cross>-exam4nation  —  Im- 

peaching Evidence. — ^The  deceased  was  killed  when  being  arrested  by 
the  prisoner,  a  policeman :  Held,  upon  a  trial  for  murder,  the  defense 
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may  cross-examine  a  witness  who  has  testified  to  the  good  character 
of  the  deceased,  upon  matters  tending  to  impeach  his  general  char- 
acter, hut  not  as  to  specific  instances,  or  as  to  how  many  men  it  had 
taken  to  arrest  him  on  a  former  occasion,  this  heing  collateral  to  the 
issue  being  tried.    Ihid. 

HUSBAND  AND  WIFE.     See  Elections,  1 :  Estates,  1 ;  Principal  and  Surety, 
1;  Judgments,  8,  17;  Evidence,  12;  Divorce,  4. 

1.  Hu8hand  and  Wife — Bills  and  Notes — Notes — Negotiable  Instruments — 

Endorsement  of  Married  Women — Common  Law — Statutes, — An  en- 
dorsement of  a  married  woman  of  her  husband's  note  in  a  State  where 
the  common  law  prevails,  unaffected  by  statute,  is  void ;  and  payment 
thereon  made  by  her  after  her  husband's  death  and  her  naked  promise 
to  pay  the  balance  is  without  consideration,  and  not  enforceable  as 
her  ratification  of  the  transaction  after  discoverture.  Elliott  v.  Mc- 
Millan, 232. 

2.  Husband   and   Wife — Married   Women — Wife's   Torts — Husband's  Lia- 

bility— Statutes. — The  rule  of  the  common  law  that  made  the  hus- 
band liable  for  the  torts  of  his  wife,  though  living  separate  at  the 
time,  has  been  modified  by  statute  so  as  to  make  him  liable  when 
they  are  living  together.    Rev.,  2105.     Young  v.  Newsome,  315. 

3.  Same. — Rev.,  2105,  giving  a  right  of  action  against  the  husband  for  the 

tort  of  the  wife,  while  they  are  living  together,  modifying  the  com- 
mon law.  is  not  affected  by  the  courtesy  act  of  1848,  the  constitutional 
provision  vesting  in  the  wife  her  separate  estate;  the  marriage  act 
of  1871-72  and  other  statutes  giving  her  many  of  the  rights  of  a 
fvnw  sole;  the  Martin  Act  of  1911,  ch.  109,  allowing  her  to  contract 
in  certain  cases  as  if  unmarried,  and  the  act  of  1913,  ch.  13,  giving  to 
a  married  woman  her  personal  earnings,  with  right  to  sue  alone  for 
personal  injuries,  etc. ;  for  the  rights  thus  given  are  additional  ones, 
without  changing  the  common-law  principles  as  modified  by  the  sta- 
tute.    Rev.,  2105.     Ibid. 

4.  Husband   and    Wife  -Actions — Assault — Venereal   Disease — Statutes — 

Damages  -Punitive  Damages. — While  at  common  law  a  wife  could  not 
maintain  an  action  without  joining  her  husband,  or  against  him  per- 
sonally, this  was  changed  by  statute.  Rev.,  408,  with  relation  to  her 
separate  property,  and  by  the  Legislature  of  1913,  including  the  right 
as  to  personal  injuries  and  torts ;  and  now  she  may  maintain  her 
action  against  her  husband  as  in  assault,  for  coercing  her  and  will- 
fully and  maliciously  giving  her  a  venereal  disease,  in  which  case,  pun- 
itive as  well  as  compensatory  damages  may  be  awarded.  Crowell  v. 
Crowell,  516. 

HYPOTHETICAL  QUESTION'S.     See  Homicide,  5. 

IDEM  SONAMS.     See  Criminal  Law,  12. 

IMPROVEMENTS.     See  Judgments,  2. 

INDEMNITY.     See  Principal  and  Surety,  7. 

INDICTMENT.     See  Arrest  of  Judgment,  1;  Judgments,  20;  Criminal  Law, 
13,  14,  16. 

1.  Indictment — Criminal  Law — Motion  to  Quash — State's  Witness — Grand 
Jury. — A  motion  to  quash  an  indictment  made  after  the  plea  of  not 
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guilty,  will  not  be  granted  on  the  ground  that  a  witness  for  the  State, 
in  a  criminal  action,  was  a  member  of  the  grand  jury,  that  found 
the  true  bill,  especially  when  it  appears  that  he  took  no  part  therein. 
8.  V.  Brewer,  716. 

2.  Same — Courts — Discretion, — The  denial  of  a  motion  to  quash  an  indict- 
ment, made  upon  the  ground  that  a  State's  witness  in  the  action  was 
a  member  of  the  grand  Jury  that  found  the  true  bill,  and  after  the 
plea  of  not  guilty  will  not  be  disturbed  on  appeal,  the  matter  bein# 
one  exclusively  addressed  to  the  discretionary  power  of  the  trial  judge. 
Ihid. 

INFANTS.     See  Employer  and  Employee,  12. 
INFERENCE.     See  Verdict,  2. 

INJUNCTION.     See  Municipal  Corporations,  1 ;  Removal  of  Causes,  4. 

Injunction — Malice — ProhahJe  Cause  —  Damages  —  Independent  Action — 
Statutes. — Rev.,  817  (C.  S.,  854),  requiring  bond  in  injunction  to  cover 
defendant's  damages,  and  Rev.,  818  (C.  S.,  855),  providing  for  the 
recovery  of  plaintiff  in  the  same  action,  does  not  limit  the  remedy 
of  plaintiff  to  that  action,  in  the  event  the  injunction  was  sought  with 
malice  and  without  probable  cause;  and  he  has  the  right  therein  to 
elect  between  this  remedy  and  that  by  independent  action,  without 
limiting  his  recovery  to  action  on  the  bond  when  the  damages  sought 
are  in  excess  of  that  amount.     Shute  v.  Shute,  386. 

INSANITY.     See  Homicide,  5;  Trials,  3. 

INSOLVENCY.     See  Attachment,  1. 

INSPECTION.     See  Appeal  and  Error,  1;  Evidence,  8;  Employer  and  Em- 
ployee, 11. 

INSTRUCTIONS.  See  Appeal  and  Error,  5,  7,  13,  15,  16,  23,  29,  33,  34,  41 ; 
Bills  and  Notes,  2;  Carriers  of  Goods,  3;  Homicide,  1,  2,  3,  10;  Con- 
tracts, 4;  Municipal  Corporations,  9;  Navigation,  1;  Railroads,  6,  11; 
Intoxicating  Liquors,  8;  Wills,  15,  17;  Criminal  Law,  1,  15,  18;  Negli- 
gence, 3,  16 ;  Subornation  of  Perjury,  4 ;  Arbitration  and  Award,  2 ;  Is- 
sues, 2;  Evidence,  14. 

1.  Instructions — Contract — Breach — Vendor  and  Purchaser  —  Damages. — 

Where  the  purchaser  of  goods,  in  this  case  potatoes,  has  breached  his 
contract  to  receive  and  pay  for  them,  so  that  the  seller  is  forced  to  sell 
them  upon  the  market,  it  is  required  of  the  trial  judge,  in  charging  the 
jury  upon  the  question  of  the  measure  of  damages,  to  give  them  some 
guidance  to  aid  them  in  their  determination,  and  an  instruction  to 
allow  such  sum  as  they  find  the  damage  to  be,  subject  to  the  vendor's 
duty  to  minimize  the  loss,  is  erroneous.    Cherry  v.  Upton,  1. 

2.  Instructions — Verdict  Directing — Evidence — Appeal  and  Error. — Where 

a  verdict  may  be  directed  by  the  court  on  the  issue  of  a  carrier's 
negligence,  it  is  reversible  error  to  do  so  on  the  issue  of  damages  upon 
the  testimony  of  the  plaintiff  as  to  the  value  of  a  lost  trunk,  the  sub- 
ject of  the  injury.    Midgett  v.  Transportation  Co,,  71. 

3.  Instructions — Employer  and  Employee — Master  and  Servant — Evidence 

— Appeal  and  Error, — It  is  reversible  error  for  the  trial  judge  to 
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charge  the  jury  that  the  plaintiff  was  an  employee  of  the  defendant 
to  whom  the  latter  owed  the  dnty  to  furnish  a  safe  place  to  work, 
when  there  was  evidence  that  the  plaintiff  was  at  work  as  an  inde- 
pendent contractor.    Hobbs  «.  R,  R.,  129. 

4.  Iiutructions — Prayers  for  Instruction — Substantial  Compliance. — It  is 

sufficient  if  an  instruction  to  the  Jury  substantially  covers  the  prayers 
therefor  tendered,  as  the  court  is  not  required  to  use  the  language  of 
the  prayers.    In  re  Hinton,  207. 

5.  Instructions — Appeal  and  Error — Harmless  Error. — The  charge  of  the 

court  to  the  jury  should  be  construed  as  a  whole  in  the  same  con- 
nected way  as  it  was  given,  with  the  presumption  that  the  jury  has 
not  overlooked  any  portion  of  it,  and  when,  so  construed,  it  presents 
the  law  fairly  and  clearly,  the  judgment  will  not  be  reversed  because 
some  portion  might  be  regarded  as  erroneous.  Haggard  v.  MitcheU^ 
255. 

6.  Instructions — Conflicting  Charge — Appeal  and  Error — Reversible  Error. 

— When  the  trial  judge  erroneously  instructs  the  jury  on  the  issue  of 
contributory  negligence,  under  conflicting  evidence,  as  to  the  duty  of 
one  driving  upon  a  railroad  track,  at  a  street  crossing  in  a  town,  to 
stop,  as  well  as  to  look  and  listen  for  an  approaching  train,  the  error 
is  not  cured  by  a  correct  but  conflicting  instruction  thereon,  in  another 
part  of  the  charge,  as  the  jury  \^ill  not  be  presumed  to  know  which 
of  these  conflicting  instructions  is  the  correct  principle  of  law  appli- 
cable to  the  evidence.    Kimbrough  v.  Hines,  274. 

7.  Instructions  -Negligence — Contributory  Negligence. — Only  in  rare  and 

exceptional  instances  does  the  negligence  or  contributory  negligence, 
in  an  action  for  damages.  dei)end  on  a  single  fact,  but  it  is  usually 
determined  from  all  the  relevant  and  surrounding  circumstances ;  and 
the  practice  of  making  single  instances  the  basis  of  instructions 
thereon,  to  the  jury,  is  disapproved,  although  sometimes  permissible. 
Lee  V.  R.  i?.,  413. 

8.  Instructions — Evidence  —  Opinion — Courts  —  Contentions. — A  requested 

instruction  which  attempts  to  pass  upon  the  evidence,  or  withdraws 
a  material  portion  of  the  relevant  evidence  from  the  jury,  is  properly 
refused.    Newton  v.  Texas  Co.,  501. 

9.  Same — Admissions. — Where  there  is  evidence  that  plaintiff's  house  was 

negligently  injured  by  an  explosion  of  gasoline  stored  in  the  defend- 
ant's warehouse,  and  caused  by  the  defendant's  negligence,  it  is  not 
error  for  the  trial  judge  to  speak  of  the  explosion  as  an  admitted 
fact,  when  it  has  been  admitted.    Ibid. 

10.  Instructions — Issues — Correlating  Evidence. — It  Is  not  an  expression  of 

opinion  by  the  trial  judge  to  narrate  the  related  evidence  in  stating 
the  contentions  of  the  parties  in  his  instructions  to  the  jury,  and  to 
explain  to  the  jury  the  relevancy  of  the  evidence  to  the  issues  sub- 
mitted.   Rev.,  535.    Ibid. 

11.  Instructions — Evidence—Appeal  and  Error — Objections  and  Exceptions. 

— An  instruction  which  gives  to  the  jury  a  clear  and  comprehensive 
charge  on  the  law  applicable  to  the  evidence  in  the  case,  stating  the 
position  of  the  respective  parties  as  to  every  feature  thereof,  is  not 
erroneous  as  failing  to  explain  and  declare  the  law  arising  from  the 
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evidence,  as  required  by  Rev.,  535,  and  an  objection  that  a  fuller 
statement  of  the  evidence  was  required  cannot  be  considered  on  appeal 
when  exception  thereto  has  not  been  brought  to  the  attention  of  the 
trial  court  at  the  time  of  the  alleged  omission.  Tatham  v.  Mfg.  Co., 
628. 

12.  Instructions — Verdict  Directing — A^ppeal  and  Etror — Verdict. — Held,  in 

this  case,  a  verdict  directed  upon  the  evidence,  if  found  to  be  true, 
was  a  correct  instruction.    Roten  v.  Parker,  658. 

13.  Instructions — Verbal      Requests — Substance. — The      consideration      of 

whether  the  api)ellant  had  the  right  to  have  an  instruction,  orally 
requested,  submitted  to  the  jury,  under  the  circumstances  of  this  case 
on  appeal,  becomes  immaterial  when  it  appears  from  the  instructions 
given,  he  had  received  the  full  benefit  of  this  request.  Fowler  v. 
Apperson,  669. 

14.  Instructions — Admissions — Issues  —  Statutes — Criminal    Law.  —  Where 

the  only  fact  at  Issue  is  whether  the  defendant  was  the  one  who  had 
broken  into  and  robbed  a  store,  objection  that  the  charge  did  not 
"state  in  a  plain  and  correct  manner  the  evidence  given  in  the  case, 
and  explain  the  law  arising  thereon."  Rev.,  535,  is  untenable,  as  the 
whole  controversy  is  reduced  to  the  determination  of  one  fact.  8.  v. 
Willoughby,  676. 

15.  Instructions — Admissions — Circumstantial   Evidence — Criminal   Law. — 

The  instructions  In  this  case,  where  the  breaking  into  and  robbing  a 
store  is  admitted,  and  the  identity  of  the  defendant  is  the  only  ques- 
tion, are  held  imobjectionable  as  charging  an  admission  of  defend- 
ant's guilt,  and  upon  the  law  of  circumstantial  evidence.    Ibid. 

16.  Instructions — Appeal  and  Error. — Where  the  charge  of  the  court,  In  a 

criminal  action  for  subornation  of  perjury,  construed  as  a  whole,  cor- 
rectly states  the  law  in  relation  to  the  evidence,  a  "slip  of  the  tongue" 
at  a  certain  part  will  not  be  held  as  reversible  error;  nor  will  any 
detached  expression  of  the  court  be  so  held,  when  the  charge  is  cor- 
rect in  its  entirety,  and  so  construed,  the  presumption  being,  that  the 
jury  did  not  overlook  any  part  of  it.    8.  v.  Chambers,  705. 

17ji  Instructions — Explaining  Evidence — Appeal  andi  Error. — Where*  the 
evidence  is  plain  and  uncomplicated,  upon  a  trial  for  an  assault  with 
a  deadly  weapon  with  intent  to  kill,  a  charge  of  the  court  which  is 
otherwise  without  error,  is  not  objectionable  solely  because  the  judge 
did  not  explain  the  evidence  to  the  jury.    8.  v.  Shemwell,  718. 

18.  Instructions — Recapitulating  Evidence — Special  Requests — Appeal  and 
Error. — The  failure  of  the  judge  to  recapitulate  the  evidence  in  his 
charge  to  the  jury,  without  a  special  request  made  in  apt  time  to  do 
so,  is  not  properly  assignable  for  error  on  appeal.    Ibid. 

INSULATION.     See  Negligence,  12. 

INSURANCE.     See  Employer  and  Employee,  7. 

INSURANCE,  LIFE. 

1.  Insurance,  Life — Policies — Noncontestable  Clause — Actions. — Under  a 
clause  in  a  life  insurance  policy  making  it  incontestable  after  a  year 
from  its  date,  except  for  nonpayment  of  premiums,  the  insured  has  a 
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right  of  action  against  the  designated  beneficiary  after  the  death  of 
the  insured  within  that  period,  and  living,  to  declare  the  policy  void 
for  fraud  or  material  representations  as  to  the  health  of  the  insured 
in  his  application,  and  being  concluded  by  the  express  terms  of  the 
policy,  the  company  may  not  thereafter  maintain  his  action,  except 
for  the  nonpayment  of  premiums  due  it  thereunder.  Trust  Co.  v.  Ins. 
Co.,  173  N.  C,  558,  cited  and  applied.     Hardy  v.  Ins.  Co.,  180. 

2.  Insurance,  Life — Noncontestable  Clause — Conditions — Pleadings. — ^The 
provisions  of  a  life  insurance  policy  that  it  is  incontestable  after  a 
stated  time,  etc.,  are  conditions  upon  which  the  contracts  are  made, 
and  not  a  waiver,  and  not  being  in  strictness  "a  short  period  statute  of 
limitation,"  it  is  sufficiently  pleaded  when  the  policy  sued  on  contain- 
ing them  is  set  out  in  the  complaint  as  a  part  thereof.    Ihid. 

S.  Insurance,  Life — Policies — Noncontestable  Clause — Contracts  —  Inter- 
pretation— Ambiguity. — A  clause  in  a  life  insurance  policy  making 
it  incontestable  after  one  year  from  its  date,  except  for  the  non- 
payment of  premiums,  is  for  the  benefit  of  the  insured  in  the  acquisi- 
tion of  business,  and  being  unambiguous,  the  courts  will  not  Interpo- 
late additional  words  to  the  effect  that  it  was  necessary  for  the  policy 
to  have  been  in  force  for  a  year  before  the  death  of  the  insured. 
Ibid. 

4.  Insurance,  Life — Policies — Noncontestable  Clause — Actions — Limitations 
of  Actions — Statutes. — Where,  under  a  clause  in  a  policy  of  life  insur- 
ance, it  is  imcontestable  after  a  year  from  its  date,  with  certain 
exceptions,  and  the  insured  has  died  within  the  period,  leaving  the 
designated  beneficiary  alive,  the  insured  is  not  relieved  of  his  obliga- 
tions to  bring  its  action  to  declare  the  policy  void  for  matters  falling 
without  the  exceptions,  within  the  year  from  the  date  of  the  policy, 
either  against  the  insured  in  his  lifetime,  or  the  beneficiary  thereafter ; 
and  there  having  always  been  a  party  against  whom  the  insurer  could 
have  brought  its  action,  the  provisions  of  Rev.,  367,  extending  the  time 
in  certain  instances,  have  no  application.    Ibid. 

INTENT.     See  Wills,  2,  30,  31,  35 ;  Officers,  1 ;  Intoxicating  Liquors,  8. 

INTEREST.     See  Actions,  1,  2. 

INTERROGATORIES.     See  Controversy  Without  Action,  1. 

INTERVENING  ACT.     See  Negligence,  8. 

INTERVENORS.     See  Attachment,  4;  Courts,  18. 

INTIMATION  OF  OPINION.     See  Wills,  36. 

INTOXICATING  LIQUOR. 

1.  Intoxicating  Liquor — Spirituous  Liquor — Unlawful  Sale  —  Evidence. — 

Evidence  that  crowds  frequenting  defendant's  place  of  business  were 
drinking  is  competent  as  corroborative  of  direct  testimony  to  the  sale 
by  defendant  of  intoxicating  liquor  there,  on  the  trial  under  an  indict- 
ment for  the  unlawful  sale  of  intoxicating  liquors.    8,  v.  Ingram,  672. 

2.  Intoxicating  Liquor — Spirituous  Liquor — Criminal  Law — Manufacture — 

Evidence — Questions  for  Jury — Trials. — ^Testimony  that  the  defend- 
ant, charged  with  the  unlawful  manufacture  of  intoxicating  liquor, 
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was  arrested  at  an  obscure  place  suited  to  the  purpose,  with  the  meal 
reduced  to  the  state  of  beer,  proper  to  be  made  into  whiskey,  the  still 
complete,  except  the  cap  and  worm,  which  would  not  be  needed  in  a 
week,  with  declarations  of  the  defendant  that  he  was  manufactur- 
ing the  liquor  for  his  own  use  but  had  been  caught  before  he  could 
do  so,  with  further  evidence  that  the  still  gave  indication  that  it  had 
been  used  before,  goes  beyond  being  evidence  of  preparations  to  com- 
mit the  offense,  and  is  suflScient  to  sustain  a  verdict  of  guilty.  8.  v. 
Blackwell,  733. 

3.  Intoxicating  Liquor — Spirituous  Liquor — Manufacture — Common  Bene- 

fit —  Circumstantial  Evidence. —  A  conviction  of  several  defendants 
upon  wholly  circumstantial  evidence  tending  to  show  that  they  had 
a  common  purpose  in  illicit  distilling  spirituous  liquor  in  a  close 
neighborhood  to  each  other,  upon  adjoining  premises,  and  receiving 
a  common  benefit,  may  be  had,  as  in  this  case,  where  there  was  evi- 
dence that  they  had  moved  stills  from  one  place  to  the  other  on  their 
lands,  to  conceal  their  operations,  used  the  still  slops  for  the  feeding 
of  their  hogs,  with  other  circumstantial  evidence  tending  to  show 
the  joint  and  unlawful  manufacture  of  the  liquor,  and  identifying 
them  therewith.    8.  v.  McMillan,  741. 

4.  Intoxicating  Liquor — Spirituous  Liquor — Possession — Presumptions — 

Evidence. — Evidence  that  the  defendant  occupied  a  room  in  a  city 
ten  miles  from  his  home,  fitted  up  for  receiving  intoxicating  liquor 
and  keeping  it  for  sale,  and  therein,  at  the  time  of  his  arrest,  there 
was  found  in  his  possession  more  than  a  quart  of  whiskey,  in  sev- 
eral small  bottles,  and  also  a  whiskey  glass,  a  funnel,  empty  bottles 
and  fruit  jars,  is,  in  the  absence  of  explanation,  suflicient  to  sustain 
a  conviction  of  the  offens-e  of  receiving  liquor  illegally  and  for  an 
illegal  purpose.    8.  v.  Fore,  744. 

5.  Same — Statutes — Congress — Volstead   Act — Constitutional   Law — Conr 

current  Powers — Courts. — The  purpose  of  the  Eighteenth  Amendment 
to  the  Federal  Constitution  was  to  prevent  the  manufacture,  sale,  or 
transportation  of  intoxicating  liquors  within,  the  importation  thereof 
into,  or  the  exportation  thereof  from  the  United  States  and  the  terri- 
tories subject  to  the  jurisdiction  thereof  for  beverage  purposes,  and 
to  give  Congress  and  the  several  States  "concurrent  power"  to  enforce 
these  provisions  **by  appropriate  legislation":  Held,  by  giving  Con- 
gress and  the  Legislatures  of  the  different  States  "concurrent"  powers, 
the  latter  may  enact  such  laws  for  the  accomplishment  of  the  main 
purpose  of  the  Eighteenth  Federal  Amendment  as  are  not  in  con- 
flict with  the  congressional  legislation  on  the  same  subject-matter, 
but  in  addition  thereto  and  coming  within  the  police  regulations  of 
the  State,  and  in  the  enforcement  thereof;  and  our  State  statutes  on 
the  subject  of  the  presumption  that  the  possession  of  spirituous  liquors, 
in  certain  quantities,  is  for  the  purpose  of  unlawful  sale,  is  not  in  con- 
flict with  the  Volstead  Act  of  Congress,  41  XT.  S.  Sts.  at  Large,  and  is 
a  valid  and  enforcible  enactment.    Ihid. 

6.  Same. — As  to  whether  our  statute  upon  the  subject  of  receiving  more 

than  one  quart  of  intoxicating  liquor  in  fifteen  days  is  in  conflict  with 
the  Volstead  Act,  Quaere.    Ibid. 

7.  Spirituous  Liquors  —  Statutes  —  Amendments  —  Statutory  Retcards  — 

Avery  County — Intoxicating  Liquors. — From  the  title  and  otherwise, 
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ch.  188,  PubHc-I»cal  Laws  of  1919,  relating  to  Avery  County,  and  giv- 
ing certain  officers  of  the  county  specified  rewards  for  the  conviction 
of  or  furnishing  evidence  against  those  unlawfully  manufacturing 
spirituous  liquors,  is  construed  as  an  amendment  to  ch.  807,  Laws  of 
1909,  upon  the  same  subject-matter,  and  to  further  encourage  the 
enforcement  of  the  law :  and  the  rewards  offered  in  the  later  act  are 
in  addition  to  those  offered  in  the  former  one.  Braswell  v.  Comrs., 
572. 

8.  Spirituous  Liquor — Intoxicating  Liquor — Manufacture — Intent  to  Pur- 
chase— Instructions — Verdict  Directing — Appeal  and  Error. — Evidence 
that  the  defendant,  clad  in  his  overalls,  was  found  at  a  whiskey  still, 
in  operation,  with  another,  is  sufficient  to  convict  of  the  unlawful  act 
of  distilling:  but  when  his  evidence  in  explanation  is  that  he  only 
asked  where  he  could  get  a  drink,  knew  nothing  of  the  still,  and  was 
carried  to  the  place  and  had  not  gotten  it  when  the  officers  arrived : 
Held,  an  instruction  that  upon  his  own  testimony  he  would  be  guilty 
of  aiding  and  abetting  the  unlawful  act  of  distilling  is  reversible 
error.    8.  v.  Sykes^  679. 

INTOXICATION.     See  Homicide,  12. 

INVITATION.     8ee  Employer  and  Employee,  12. 

ISSUES.  See  Estates,  7 ;  Negligence,  1 ;  Wills,  19,  20,  36;  Instructions,  10,  14 : 
Courts,  18 ;  Bills  and  Notes,  8 ;  Courts,  2 ;  Railroads,  11 ;  Trials,  1. 

1.  Issues — Processioning — Title — Appeal  and  Error — Evidence. — Objection 

that  an  issue  as  to  title  had  not  been  submitted  to  the  jury,  an  appeal 
in  a  proceeding  to  procession  land  cannot  be  sustained  when  the  party 
so  objecting  has  tendered  no  issue  or  offered  any  evidence  as  to  title. 
Exum  V.  Chase,  95. 

2.  Issues  —  Trials  —  Negligence  —  Contributory    Negligence  —  Last    Clear 

Chance — Instructions — Appeal  and  Error. — In  an  action  against  a 
street  car  company  for  its  negligence  in  injuring  the  plaintiff's 
vehicle  by  a  collision  while  crossing  the  track,  and  the  evidence  is 
conflicting  upon  the  issues  of  negligence,  contributory  negligence,  and 
the  last  clear  chance,  it  is  not  reversible  error  for  the  trial  judge  to 
refuse  to  submit  an  issue  upon  the  last  clear  chance,  when  he  properly 
charges  the  law  thereon  under  the  issue  of  negligence.  The  charge 
in  this  case  is  adjudged  sufficient,  but  the  submission  of  the  issue  as 
to  the  last  clear  chance  Is  commended.  Semblej  the  evidence  in  this 
case  may  present  the  principle  of  concurring  negligence.  Buffaloe  v. 
Power  Co.,  216. 

3.  Issues — Material  Facts — Separate  Issues. — There  Is  no  reversible  error 

in  submitting  essential  part  of  a  transaction,  Involved  in  the  contro- 
versy, on  a  separate  issue  to  the  jury,  when  the  trial  is  otherwise 
free  from  error.    Fowler  v.  Apperson,  669. 

ISSUES  SET  ASIDE.     See  Appeal  and  Error,  10. 

JAIL.     See  Municipal  Corporations,  1. 

JUDGMENTS.  See  Appeal  and  Error,  1,  8,  10,  12,  21,  24,  25,  27;  Bills  and 
Notes,  1,  8 ;  Pleadings,  2 ;  Railroads,  3 ;  WiUs,  6 ;  Parties,  1,  2 ;  Consti- 
tutional Law,  7, 16 ;  Negligence,  11 ;  Courts,  15,  21 ;  Limitation  of  Actions, 
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2;  Surveys,  1;  Corporations,  2;  Principal  and  Sureties,  4;  Ck)sts,  3; 
Verdict,  2;  Arrest  of  Judgment,  1. 

1.  Judgments — Default — Motions — Irregular   Judgments  —  Laches  —  Rea- 

sonable Time — Statutes. — ^A  judgment  by  default  taken  after  answer 
has  actually  been  filed  In  time,  though,  by  mistake  In  the  date  thereof, 
appearing  not  to  have  been,  is  irregularly  entered  and  the  remedy 
is  by  motion  in  the  cause  to  set  it  aside,  made  within  a  reasonable  time 
under  existing  conditions.  Rev.,  274,  relates  to  judgments  taken  in 
the  course  and  practice  of  the  courts,  and  has  no  application  to  judg- 
ments Irregularly  entered.    Oough  v.  Belly  209. 

2.  Same  —  Mortgages  —  Sales  —  Purchaser  for  Value  —  Improvements,  — 

Where  an  irregular  judgment  by  default  final  has  been  taken  against 
a  mortgagor  of  lands  and  he  has  been  ousted  from  the  possession 
thereof  by  proceedings  for  the  purpose,  without  protest,  or  motion  in 
the  cause  to  set  aside  the  judgment  for  more  than  5  years,  and  after 
improvements  have  been  made  thereon  by  the  purchaser  or  his  ven- 
dee, a  purchaser  for  full  value  without  notice,  the  delay  is  Held  to  be 
an  unreasonable  one,  and  the  motion  \^*ill  be  denied.    Ibid. 

3.  Judgments — Irregular  Judgments  —  Motions  —  Laches — Merits. —  Upon 

motion  to  set  aside  an  irregular  judgment,  the  right  of  the  movant 
is  not  absolute  and  without  limit  as  to  time,  and  in  order  to  obtain 
relief  in  case  of  judgment  voidable  for  irregularity,  it  is  required  of 
him  that  be  should  move  within  a  reasonable  time  and  make  a  rea- 
sonable show  of  merits,  which,  under  the  facts  in  this  case,  he  has  not 
done.    Ibid. 

4.  Judgments — Irregular  Judgments  —  Motions  —  Judgments  Set  Aside — 

Rights  of  Third  Persons — Purchasers  for  Value  Without  Notice. — The 
power  of  the  court  in  setting  aside  a  judgment  by  default  final,  for 
the  want  of  an  answer,  extends  to  modifying  the  judgment  and  impos- 
ing conditions  pertinent  to  the  scope  of  the  inquiry,  as  the  right  and 
justice  of  the  case  may  require;  and,  in  proper  instances,  it  may  set 
aside  the  judgment  as  between  the  original  parties,  and  protect  the 
rights  of  an  innocent  purchaser  of  lands  for  full  value,  without  notice, 
which  have  arisen  to  him  under  the  judgment  vacated.    Ibid. 

5.  Judgments — Motion  to  Set  Aside — Divorce — Federal  Statutes — Soldiers 

and  Sailors  Civil  Relief  Act. — A  judgment  in  favor  of  the  wife,  in  an 
action  for  divorce  against  her  husband  on  the  ground  of  his  adultery, 
summons  served  by  publication,  will  not  be  set  aside  as  in  violation  of 
the  Federal  Soldiers  and  Sailors  Civil  Rights  Act,  when  it  appears 
that  the  husband  had  separated  himself  from  his  wife,  and  joined 
the  army  without  her  knowledge  thereof  or  as  to  where  he  was,  and 
he  has  made  his  motion  more  than  ninety  days  after  his  termination 
of  service  in  the  army,  and  does  not  make  it  to  appear  to  the  court,  by 
specific  averment,  that  he  has  a  meritorious  or  legal  defense.  Combs 
V.  Combs,  381. 

6.  Judgments — Motions   to  Set   Aside  Judgments — Independent   Action — 

Process — Summons — Service — Equity — Cloud  on  Title  to  Lands. — The 
remedy  to  set  aside  a  judgment  for  lack  of  service  on  the  defendant, 
which  is  regular  on  its  face  and  rendered  on  process  showing  service, 
is  by  motion  in  the  cause  and  not  by  an  independent  action,  whether 

62—180 
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the  action  is  called  one  to  remove  a  cloud  upon  the  title  to  land  or  to 
invoke  the  equity  jurisdiction  of  the  court  to  prevent  an  injustice. 
Caviness  v.  Hunt,  384. 

7.  Judgments — Consent  —  Contracts  —  Courts. — A  consent  judgment  is  a 

contract  of  record  between  the  parties  entered  with  the  approval  of 
the  court.    Morris  v,  Patterson,  484. 

8.  Same  —  Husband  and   Wife  —  Divorce  —  Statutes, — In  an  action  for 

divorce  brought  by  the  wife  for  a  divorce  a  mensa,  C.  S.,  2529,  a  con- 
sent judgment  that  the  wife  have  a  life  estate  in  certain  of  her  hus- 
band*s  lands,  remainder  to  their  children,  would  have  otherwise  been 
valid  as  a  voluntary  conveyance,  is  binding  as  a  consent  judgment, 
though  a  divorce  has  not  been  decreed  therein ;  and  it  is  not  affected 
by  the  fact  that  an  award  of  the  children  has  therein  been  made 
with  the  sanction  of  the  court.  C.  8.,  1668,  and  a  writ  of  i>osse8sion 
may  be  issued.    C.  S.,  1664.    Ibid. 

9.  Same — Fraud — Mistake. — As  in  other  instances  of  contract,  a  consent 

judgment  entered  in  the  wife's  action  for  divorce  a  mensa,  affecting 
the  husband's  lands  and  the  disposition  of  the  children  among  the 
parties,  but  not  decreeing  a  divorce,  estops  the  parties  thereto  actually 
consenting,  in  the  absence  of  fraud  or  mutual  mistake.    Jbid. 

10.  Judgments — Consent — Fraud — Mistake —  Action  —  Collateral    Attack — 

Burden  of  Proof. — To  attack,  in  an  independent  action,  a  judgment 
by  consent  entered  by  a  court  of  competent  jurisdiction  of  the  par- 
ties and  subject-matter,  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  judgment  was  obtained  by  fraud  or  mutual  mistake,  or 
that  consent  was  not,  in  fact,  given.    Ibid. 

11.  Judgments — Consent — Amendments — Courts. — A  consent  judgment  can 

be  amended  only  by  consent,  and  is  an  exception  to  the  rule  that  the  ' 
judgments  may  be  modified  by  the  judge  during  the  term  at  which 
they  are  rendered.    Ibid. 

12.  Judgment — Consent — Lands — Estates — Deeds    and    Conveyances — Title 

— Third  Persons. — ^A  consent  decree  for  the  recovery  of  lands  in  fee 
has  the  effect  of  conveying  the  legal  estate  in  fee  "as  between  the  par- 
ties,'* and  is  good  as  against  third  persons  in  the  absence  of  fraud  or 
collusion.     C.  S.,  608.    Ibid. 

13.  Judgments — Motions — Excusable  Neglect. — It  is  inexcusable  and  gross 

neglect  for  a  plaintiff  to  take  out  claim  and  delivery  in  his  action, 
fail  to  file  his  complaint,  and  permit  a  judgment  by  default  to  be 
taken  against  him  according  to  the  course  and  practice  of  the  courts; 
and  his  motion  to  set  aside  the  judgment  for  excusable  neglect  therein 
will  be  denied.    Shepherd  v.  Shepherd,  494. 

14.  Judgments  —  Assignment  —  Parol    Evidence  —  Trusts  —  Beneficiaries— 

Ratification. — It  may  be  shown  by  parol  that  an  assignment  of  a 
judgment,  absolute  in  form,  was,  in  fact,  to  be  held  as  a  security  for 
a  debt ;  and  this  applies  to  one  acquiring  an  interest  under  the  assign- 
ment, who  was  not  aware  of  it  at  the  time,  but  afterwards  ratified  it 
by  claiming  its  benefits.     Chatham  v.  Realty  Co.,  500. 

15.  Same — Actions— Parties. — Where  a  judgment  has  been  assigned  to  one 

for  the  benefit  of  himself  and  others,  the  one  to  whom  the  judgment 
has  been  assigned  holds  as  trustee  for  the  others,  and  he  and  the 
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others  holding  an  Interest  therein  may  maintain  an  action  against 
the  judgment  debtor;  and  while  such  assignee  is  not  a  necessary 
party,  when  he  holds  merely  as  a  trustee,  he  is  a  proper  party.  Fbid. 

16.  Judgments  —  Assignment — Estoppel  —  Trusts, — A     judgment    assigned 

either  absolutely  or  in  trust  operates  as  an  estoi^)el  between  the  judg- 
ment debtor  and  the  parties,  and  privies,  or  others  having  an  interest 
therein  as  cestui  que  trustent,    C.  S.,  440.    Ihid, 

17.  Judgments — Appeal  and  Error  —  Reformation  of  Judgment  —  Supplies 

Furnished — Mortgages,  Chattel  —  Collateral  Security — Husband  and 
Wife. — When  a  man  and  his  wife  have  executed  a  chattel  mort- 
gage as  collateral  security  for  supplies  furnished  the  husband  for  the 
year  1915,  she  Is  liable  only  for  the  supplies  furnished  for  that  year, 
and  not  the  preceding  one;  and  where  judgment  has  been  rendered, 
in  an  action  upon  the  note  and  mortgage,  subjecting  the  collateral  in 
part  to  the  payment  for  the  supplies  for  the  preceding  year,  and  error 
has  been  committed  as  shown  by  the  facts  and  figures  ascertained, 
the  judgment  appealed  from  will  be  reformed  accordingly. — Stores 
Co.  V.  Bullock,  656. 

18.  Judgments  Set  Aside — Defense — Default  of  Answer — Motions — Excus- 

able Neglect — Laches. — ^To  set  aside  a  judgment  for  excusable  neglect, 
the  movement  must  show  a  meritorious  defense  and  a  legal  excuse  for 
his  laches,  which  he  has  not  done  when  it  appears  that  he  was 
informed  by  the  plaintiff  that  prior  negotiations  to  compromise  were 
ended;  that  complaint  must  be  filed,  by  a  certain  time  under  the 
statute,  a  rejected  offer  by  plaintiff  of  compliance  with  the  compro- 
mise which  had  been  declared  off,  and  the  final  judgment  for  the  want 
of  an  answer  taken  in  the  course  and  practice  of  the  courts.  Orap  v. 
King,  667. 

19.  Judgment — Criminal  Late — Suspension  of  Judgment^Violation  of  Con- 

ditions— Trial  Judge — Discretion — Trial  by  Jury — Appeal  and  Error. 
The  proceedings  of  the  trial  judge  in  a  criminal  action  to  ascertain 
whether  the  terms  of  a  suspended  judgment  have  been  complied  with, 
are  addressed  to  his  reasonable  discretion,  and  do  not  fall  within  the 
province  of  the  jury ;  and  his  action  thereon  is  not  reviewable  on 
appeal  when  supported  'by  evidence,  unless  this  discretion  has  "been 
manifestly  abused  by  him.    S.  v.  Boggard,  678. 

20.  Judgments — Motions  in  Arrest — Indictments — Courts — Concurrent  Jur- 

isdiction— Fleas — Abatement. — A  motion  in  arrest  of  judgment  can  be 
made  only  for  a  defect  appearing.  Where  a  recorder's  court  and  the 
Sui)erior  Ck)urts  have  concurrent  jurisdiction  has  the  case  before  it 
it  is  only  to  be  taken  upon  plea  in  abatement.    S.  v.  Shemwell,  718. 

21.  Same — Recorder's  Court — (Committing  Magistrate. — Where  a  recorder's 

court  and  the  Superior  Court  have  concurrent  jurisdiction  of  a  crimi- 
nal offense  and  the  judge  of  the  former  court  acts  within  his  powers 
of  committing  magistrate,  and  binds  the  prisoner  over  to  the  Superior 
(,'ourt,  objection  that  the  recorder's  court  had  thereby  taken  juris- 
diction of  the  offense  is  untenable,  and  neither  will  a  motion  to 
quash  the  indictment,  nor  a  plea  in  abatement  be  sustained.    Ibid. 


JUDICIAL  NOTICE.     See  Courts,  16. 
JUDICIAL  SALES.     See  Estates,  14. 
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JURISDICTION.     See  Courts,  2,  4,  6,  8,  10,  12,  15,  17,  20;  Removal  of  Causes, 
1,  6,  7;  Costs,  3;  Judgments,  19. 

JUSTICE'S  COURTS.     See  Appeal  and  Error,  6;  Courts,  10,  11,  14,  22;  Costs, 
1 ;  Criminal  Law,  5. 

LABORERS.     See  Principal  and  Surety,  & 

LACHES.     See  Appeal  and  Error,  6;  Judgments,  1,  3,  18. 

LANDLORD  AND  TENANT.     See  Lessor  and  Lessee,  1 ;  Courts,  10,  11 ;  Con- 
tracts, 20. 

Ijandlord  and  Tenant — Title — Te^ianVs  Possession — Deeds  and  Convey- 
ances— Guarantee  of  Landlord — Wills — Evidence — Appeal  and  Error. 
— A  tenant  is  estopped  to  deny  the  title  of  the  one  under  whom  he 
holds  possession,  without  first  having  surrendered  the  possession ;  but 
this  doctrine  does  not  apply  when  the  title  of  the  landlord  has  ter- 
minated, or  claimed  by  descent,  or  to  prevent  the  tenant  from  assail- 
ing, for  fraud,  the  validity  of  an  alleged  transfer  from  his  landlord, 
in  order  to  protect  his  possession ;  as  where  the  niece  of  the  testator, 
his  tenant,  in  possession,  claims  title  under  his  will,  duly  admitted 
to  probate,  and  attacks  for  fraud  the  deed  of  her  landlord  under 
which  the  plaintiff  claims;  and  the  exclusion  of  the  defendant's  evi- 
dence to  this  effect  is  reversible  error.    Hargrove  v.  Cox,  360. 

LANDS.     See  Contracts,  14. 

LAPP  AGE.     See  Deeds  and  Conveyances,  6. 

LEASES.     See  Contracts,  20. 

LEGISLATIVE  OPINION.     See  Constitutional  Law,  12. 

LEGISLATIVE  POWERS.     See  Statutes,  1. 

LESSOR  AND  LESSEE.     See  Railroads,  3. 

Lessor  and  Lessee — Landlord  and  Tenant —Contracts — Damages — Crops — 
Caveat  Emptor. — It  is  incumbent  upon  the  lessee  of  lands  to  observe 
the  lands  beforehand  with  regard  to  fences  and  other  like  or  ai^mrent 
matters,  and  protect  himself  in  his  lease  as  to  their  r^air,  etc.,  and 
when  he  has  not  done  so  the  doctrine  of  caveat  emptor  applies  and 
he  may  not  recover  of  his  lessor  damages  to  his  crops  caused  by  the 
condition  of  the  fence  during  the  period  of  the  lease  for  farming 
purposes.    Duffy  v.  Hartsfleld,  151. 

LETTERS.     See  Appeal  and  Error,  4 ;  Wiils,  1. 

LIBEL  AND  SLANDER.     See  Attachment,  2. 

1.  Libel  and  Slander — Privilege — Communications — Slander. — ^An  absolute 

privileged  communication  rests  in  public  policy,  and  is  one  which, 
under  ordinary  circumstances,  would  be  defamatory,  made  to  another 
in  pursuit  of  a  duty,  political,  judicial,  social,  or  personal,  and  an 
action  for  libel  or  slander  will  not  lie,  though  the  statement  was 
false,  unless  actuated  by  actual  malice.    Alexander  v.  Vann,  187. 

2.  Libel  and  Slander — Qualified   Communications. — A  qualified  privilege 

extends  to  all  commimications  made  bona  fide  upon  any  subject-matter 
in  which  the  party  communicating,  acting  without  malice,  has  an 
interest,  or  in  reference  to  which  he  has  a  moral  or  a  legal  duty  to 
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perform ;  and  the  inference  of  malice  may  be  rebutted  by  the  occa- 
sion of  the  communication,  or  such  occasion  may  tend  to  prove  it,  or 
tend  to  prove  that  the  defendant  was  actuated  by  motives  of  personal 
spite  or  ill-will,  independent  of  the  occasion  on  which  the  communi- 
cation was  made.    Ihid, 

3.  Lihel  and  Slander — Privilege — Actionable  Per  8e — Actions. — The  sheriff 
of  a  county  in  returning  a  prisoner  charged  with  wife  murder,  to 
another  county,  put  the  prisoner  in  charge  of  his  deputy  sheriff,  and 
deputized  a  negro  ex -convict,  who  had,  single-handed,  made  the  arrest, 
to  assist  his  deputy.  The  subdeputy  rode  in  the  car  for  colored  peo- 
ple, but  at  the  request  of  a  third  person,  with  the  acquiescence  of  the 
deputy,  went  into  the  white  people's  car  and  rode  with  them  for 
a  while,  to  give  some  personal  Information  as  to  the  arrest :  Held, 
a  letter  written  to  the  deputy  by  a  defeated  candidate  for  sheriff,  of 
the  county  to  which  the  prisoner  was  being  carried,  in  effect,  that  the 
writer  was  surprised  and  disgusted  that  the  deputy  permitted  the 
negro  subdeputy  to  ride  on  equality  in  the  coach  with  himself,  and 
that  the  negro  subdeputy,  a  wife  murderer,  except  in  incident  of  birth, 
was  a  better  man,  lacks  the  elements  of  a  privileged  communication, 
in  that  it  was  addressed  personally  to  an  oflScial  o^  an  adjoining 
county,  and  not  to  any  one  who  could  have  remedied  the  wrong,  if 
any  had  been  committed;  and  considered  with  the  further  facts  of 
the  case,  showed  personal  spite  and  malice,  and  was  actionable 
per  86,    Ibid. 

LICENSES.     See  Statutes,  4;  Taxation,  1. 

LIENS.     See  Principal  and  Surety,  4. 

LIMITATION.     See  Estates,  2 ;  Wills,  23,  27. 

LIMITATION  OF  ACTIONS.     See  Insurance,  Life,  4 ;  Municipal  Corporations, 
6,  8,  10;  Pleadings,  3;  Corporations,  2. 

LIMITATION  OF  ACTIONS. 

1.  Limitation  of  Actions — WUls — Caveat — Coverture—Married  Women — 

Statutes. — Our  statute.  Rev.,  3135,  in  express  terms,  repels  the  bar 
of  the  statute  of  limitations  when  the  caveators  to  the  will  are  feme 
coverts,  for  the  duration  of  their  coverture ;  and  where  the  jury  have 
found  that  the  caveat  had  been  filed  more  than  seven  years  after  the 
will  had  been  probated,  but  during  the  full  time  the  caveators  were 
and  still  are  under  coverture,  the  statute  may  not  be  successfully 
pleaded. — In  re  Hinton,  207. 

2.  Limitation  of  Actions — Judgments — Estoppel — Adverse  Possession. — ^A 

judgment  in  an  action  Involving  the  disputed  title  of  land  will  not 
estop  the  losing  party  from  showing  his  title  by  twenty  years  adverse 
possession  since  the  rendition  of  the  judgment,  under  known  and 
visible  metes  and  bounds.    Shuler  v.  Lumber  Co.,  648. 

3.  Same — Evidence — Questions  for  Juru — Trials. — Evidence  that  the  locus 

in  quo  had  been  in  the  possession  of  a  party,  claiming  title  by  adverse 
possession,  and  that  he  had  used  the  lands  for  the  purposes  to  which 
they  were  adapted,  for  more  than  twenty  years,  under  known  and 
visible  metes  and  bounds,  and,  in  this  case,  that  he  had  cleared  and 
cultivated  some  of  it  every  year,  and  had  continuously  for  the  re- 
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quired  period,  talcen  from  the  tract  rail  timber,  board  timber,  locust 
pins,  and  tan  bark,  is  sufficient  to  take  the  case  to  the  Jury;  and  a 
motion  for  a  Judgment  as  of  nonsuit  upon  the  evidence  will  not  be 
sustained.    Ibid, 

LOCAL  AND  PRIVATE  ACTS*    See  Constitutional  Law,  11. 

LUMBER.     See  Contracts.  1 ;  Evidence,  2. 

MAGNETIC  NEEDLE.     See  Surveys,  1. 

MALICE.     See  Injunction,  1. 

MALPRACTICE.     See  Contracts,  19;  Employer  and  Employee,  19. 

MANDAMUS.     See  Removal  of  Causes,  2,  3,  4. 

1.  Mandamus — Corporations — Public-Service  Corporations. — Mandamus  is 

the  proper  remedy  to  compel  a  public-service  corporation  to  perform 
the  duties  it  owes  for  the  public  benefit.  PuhHc  Service  Co.  v.  Potoer 
Co.,  336. 

2.  Mandamus —  Public- Service  Corporations —  Corporatiotis —  Statutes. — A 

petition  in  proceedings  under  the  provisions  of  Revisal  (Pell's),  sees. 
822-824,  to  force  a  public-service  corporation  to  supply  electricity  to 
the  plaintiff,  and  other  users,  alike,  is  to  compel  the  performance  of 
a  continuous  duty,  and  the  remedy  is  by  mandamus.    J  bid. 

3.  Same — Moot  Questions. — Where  a  public-service  corporation  owes  the 

plaintiff,  in  mandamus  proceedings,  the  duty  to  supply  it  with  elec- 
tricity, the  declaration  of  the  defendant  that  it  will,  as  an  accommoda- 
tion only  supply  the  plaintiff  with  electricity  until  a  stated  time,  after 
which  it  will  be  discontinued,  is  a  present  denial  of  plaintiff's  right 
to  the  service,  and  the  proceedings  may  be  maintained  without  wait- 
ing until  the  service  has  been  discontinued;  and  a  moot  question  is 
not  therein  presented  to  the  court.    Ibid. 

MANDATORY  INJUNCTION.     See  Removal  of  Causes,  4. 

MANSLAUGHTER.     See  Homicide,  1,  3,  10;  Criminal  Law,  4. 

MANUFACTURE.     See  Intoxicating  Liquors,  2,  3. 

MAPS.     See  Deeds  and  Conveyances,  4;  Municipal  Cori)orations,  4,  7. 

MARRIAGE.     See  Divorce,  2,  3,  4,  5 ;  Deeds  and  Conveyances,  10 ;  Courts,  21. 

MARRIED  WOMEN.     See  Husband  and  Wife,  1,  2 ;  Limitation  of  Actions.  L 

MASTER  AND  SERVANT.     See  Employer  and  Employee;   Instructions,  3; 
Railroads,  15;  Contracts,  18;  Negligence,  15. 

MATERIALMEN.     See  Principal  and  Surety,  8. 

MECHANICS'  LIENS.     See  Principal  and  Surety,  8. 

MERGER.     See  Contracts,  15. 

MINORS.     See  Employer  and  Employee,  12. 

MISJOINDER.     See  Parties,  1. 
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MISNOMER.     See  Criminal  Law,  12. 

MISTAKE.     See  Pleadings,  4 ;  Judgments,  9,  10 ;  Deeds  and  Conveyances,  10. 

MOOT  QUESTIONS.     See  Mandamus,  3. 

MORTGAGEE.     See  Mortgages,  11. 

MORTGAGES.     See  Equity,  1 ;  Judgments,  2,  7 ;  Novation,  1 ;  Principal  and 
Surety,  1 ;  Contracts,  16 ;  Official  Bonds,  1. 

1.  Mortgages — Deeds    and    Conveyances — Warranty — Powers    of    Sale — 

Equity — Exoneration — Courts. — The  owner  of  lands  conveyed  it,  tak- 
ing at  the  time  a  mortgage  to  secure  the  purchase  money,  which  has 
never  been  paid,  and  the  grantee,  H.,  sold  the  land  to  plaintiflP  by  deed 
with  full  covenant  and  warranty  of  title,  and  the  plaintiff  reconveyed 
a  portion  of  the  land  to  H.  by  deed  with  warranty.  The  adminis- 
trator of  the  original  owner  advertised  the  land  for  sale  under  the 
power  of  sale  contained  in  the  mortgage,  and  at  the  time  thereof  the 
administrator  acceded  to  plaintiff's  request  to  first  sell  the  land  not 
covered  by  his  deed  to  H.,  which  was  done,  and  it  brought  a  sufficient 
sum  to  pay  off  the  mortgage  debt.  The  defendants  are  the  heirs  at 
law  of  H.  in  the  action  of  trespass  involving  the  title  to  the  lands: 
Held,  the  equity  of  exoneration  applies  to  a  sale  under  the  power 
contained  in  the  mortgage,  without  the  necessity  of  the  intervention 
of  court,  and  the  plaintiff's  warranty  in  his  deed  reconveyinfe  a  por- 
tion of  the  lands  did  not  deprive  him  of  his  equitable  right.  Berry  v. 
Boomer^  67. 

2.  Mortgages — Sales — Powers — Presumptions — Deeds  and  Conveyances. — 

The  presumption  of  law  is  in  favor  of  the  regularity  of  a  sale  made 
under  the  power  contained  in  a  mortgage,  and,  there  being  no  evi- 
dence to  the  contrary,  the  sale  will  not  be  declared  void.    Ihid. 

3.  Mortgages — Sales — Powers — Subdivisions  of  Lands — Trustee. — It  is  not 

necessary  that  a  mortgage  of  lands  provides  that  the  sale  shall  be 
as  a  whole  or  in  parcels  for  the  same  to  be  done,  as  such  is  within  the 
sound  discretion  of  the  one  authorized  to  sell  upon  default,  and  it  is 
his  duty  to  reasonably  see  that  the  sum  to  be  realized  shall  be  suffi- 
cient to  pay  the  mortgage  debt,  and  that  other  interested  parties  are 
injured  as  little  ias  possible.    Ibid. 

4.  Mortgages — Deeds  and  Conveyances — Sales — Void — Voidable — Equity. — 

Where  interested  persons  are  injured  by  a  sale  made  under  a  power 
contained  in  a  mortgage  by  a  division  of  the  lands  into  lots  or  parcels 
by  the  one  exercising  the  power  in  an  arbitrary  or  unfriendly  manner, 
the  sale  is  voidable,  and  not  void,  entitling  the  one  so  injured  to  the 
equity  of  setting  aside  the  sale.    Ibid. 

5.  Mortgages — Trusts — Powers   of   Sale — Wrongful   Sale  —  Damages. — 

Where  a  mortgagor  or  trustee  in  a  deed  of  trust  of  lands  given  to 
secure  borrowed  money  executes  a  power  of  sale  in  the  instrument 
after  the  money  has  been  repaid,  the  instrument  is  void  and  the 
attempted  sale  thereunder  is  invalid,  and  the  mortgagor  may  ratify 
the  sale  and  accept  the  proceeds  thereof  in  settlement;  or  maintain 
an  action  to  set  the  sale  aside  when  the  purchaser  is  one  with  notice, 
or  acting  in  repudiation  of  the  sale,  or  sue  the  mortgagee  or  trustee 
for  the  wrong  done  him  therein,  and  recover  the  true  worth  of  the 
property.    Burnett  v.  Supply  Co.,  117. 
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6.  Same — Equity — Estoppel. — When  the  mortgagee  or  trustee  in  a  deed 

of  trust  to  secure  borrowed  money  has  wrongfully  executed  the  power 
of  sale  of  the  mortgaged  land,  under  the  protest  of  the  mortgagor 
that  the  money  has  been  repaid,  and  thereafter  the  mortgagor  seeks, 
in  his  action,  to  recover  the  true  value  of  the  land,  his  merely  attend- 
ing the  sale  wtihout  protesting  It  is  not  alone  sufficient  to  estop  him 
in  equity  from  successfully  maintaining  his  action.    Ibid. 

7.  Mortgages — Extension  of  Time  of  Payment — Contracts — Consideration. 

Promise  of  the  mortgagee  to  extend  time  to  the  mortgagor  for  the 
payment  of  the  mortgage  note,  without  money,  has  no  legal  con- 
sideration, and  is  unenforceable.    Lewis  v.  Nunn,  159. 

8.  Mortgages — Serial  Notes — Default — Tender. — Where  several  notes  se- 

cured by  mortgage  are  in  series,  and  due  at  different  dates,  with 
provision  that  upon  default  in  payment  of  one,  all  shall  become  due 
and  payable  with  interest,  after  such  default  in  the  payment  of  the 
note  first  becoming  due,  a  tender  of  payment  of  the  note  thus  due, 
and  interest  on  all  of  them  in  the  series,  is  an  insufficient  tender. 
Ihid. 

9.  Mortgages — Sales — Silence  of  Mortgagor — Equity — Estoppel. — ^When  the 

mortgagor  attends  the  sale  of  the  land  under  the  mortgage,  and  while 
claiming  the  sale  to  be  unlawful  by  reason  of  tender  of  payment  of 
the  mortgage  debts,  stands  by  and  says  and  does  nothing  to  put 
bidders  upon  notice  thereof,  he  will  be  estopped  in  equity,  and  not 
afterwards  heard  to  impugn  the  title  of  the  one  purchasing  for  value 
and  without  notice  of  his  claim.    Ibid. 

10.  Mortgages — Written  Contracts — Contemporaneous  Agreements — Options 

— Election  of  Rights. — A  mortgagor  and  mortgagee,  contemporane- 
ously with  the  execution  of  the  mortgage,  executed  a  collateral 
written  contract,  called  an  option  by  the  parties,  and  signed  only  by 
the  mortgagee,  giving  the  mortgagee  the  right  to  purchase  the  lands 
described  at  a  certain  price,  in  the  event  of  the  mortgagor's  default 
in  the  payment  of  any  note  in  a  series  that  the  mortgage  secured, 
with  further  provision  allowing  the  mortgagor  to  pay  this  sum  within 
a  prescribed  time.  The  mortgage  was  to  enable  the  mortgagor  to 
take  up  a  prior  mortgage,  and  to  obtain  an  additional  sum  of  money : 
Held,  the  mortgagee  and  collateral  written  contract  should  be  con- 
strued together,  and  thus  interpreted,  the  written  contract  was  merely 
an  option  which  the  optionee  might  elect  to  exercise  under  its  provi- 
sions, or  sell  the  lands  under  the  terms  of  his  mortgage.    Ibid. 

11.  Mortgages — Deeds  and  Conveyances — Conveyance  to  Mortgagee — Fraud 

— Presumptions — Burden  of  Proof. — The  principle  establishing  a 
prima  facie  case  of  undue  influence,  and  placing  the  burden  of  proof 
on  the  mortgagee  to  disprove  it  when  the  mortgagor  has  conveyed 
the  mortgaged  lands  to  him  in  fee  simple  in  payment  of  the  debt,  does 
not  apply  when  the  mortgagee,  the  plaintiff  in  his  action  to  recover 
possession,  happens  to  be  the  president  of  a  bank  which  holds  a 
number  of  the  defendant's  notes  secured  by  mortgage  on  his  land, 
with  the  plaintiff  as  endorser,  in  the  absence  of  any  control  or  coer- 
cion on  his  part,  and  defendant  has  placed  his  defense  upon  a  separate 
and  distinct  ground.     Chilton  v.  Smith,  472. 
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MOTIONS.  See  Judgments,  1,  3,  4,  5,  6,  13,  18,  20;  Removal  of  Causes,  1; 
Parties,  1 ;  Pleadings,  5 ;  Courts,  9,  17,  22 ;  Corporation  Commission,  'Z ; 
Verdict,  1 ;  Evidence,  8 ;  Wills,  34 ;  Appeal  and  Error,  18,  24,  25,  30,  33 ; 
Homicide,  6;  Criminal  Law,  13,  14;  Indictment,  1. 

Motions — Special  Appearance — Merits. — ^A  defendant  entering  a  special 
appearance  for  the  purpose  of  dismissing  the  action  must  confine 
himself  to  jurisdictional  grounds,  and  to  obtain  the  protection  of  his 
special  appearance  he  must  not  plead  to  the  merits  of  the  cause  or 
waive  the  court's  jurisdiction  by  asking  any  favor,  such  as  a  con- 
tinuance, or  the  like.    Earnhardt  v.  Drug  Co.,  436. 

MOTIVE.     See  Homicide,  7. 

MUNICIPAL  ASSENT.     See  Railroads,  1. 

MUNICIPAL  BOND.     See  Statutes,  3. 

MUNICIPAL  CORPORATIONS.  See  Railroads,  4 ;  Constitutional  Law,  6,  8, 
15 ;  Usury,  1 ;  Negligence,  4 ;  Explosives,  2. 

1.  Municipal   Corporations — Sale   of   Public   Building — Jail — Notice — Ap- 

proval of  Voters — Injunction — Elections. — In  the  absence  of  a  special 
statute,  the  mayor  and  councilmen  of  a  town  are  unauthorized  to  sell 
the  only  building  of  the  town  in  which  the  jail  and  municipal  offices, 
etc.,  are  located,  without  having  given  the  thirty  days  notice  required 
by  Rev.,  2978,  or  the  approval  of  the  qualified  voters  of  the  town. 
Rev.,  2916  (6),  and  in  such  Instances  a  permanent  Injunction  is 
proper.     Carstarphen  v.  Plymouth ,  26. 

2.  Municipal  Corporations — Cities  and  Towns — Condemnation — Damages  - 

Removal  of  Houses — Special  Agreement. — In  the  absence  of  statutory 
provision  in  this  State  authorizing  it,  a  municipal  corporation  may 
not  condemn  the  owner's  land  for  a  city  street,  and  require  him  to 
move  a  dwelling  therefrom  onto  his  adjoining  land;  and  it  Is  neces- 
sary for  the  city  to  acquire  and  to  compensate  the  own^r  for  the 
house  as  well  as  for  the  land.  In  the  absence  of  a  special  agreement. 
Qoldsboro  V.  Holmes,  99. 

3.  Municipal  Corporations — Cities  and  Touons — Streets  and  Sidewalks — 

Dedication — Burden  of  Proof. — Where  the  defendant  is  In  possession 
of  a  strip  of  land,  claimed  by  plaintiff  to  be  a  public  street  of  the 
town,  for  the  use  of  lots  he  owns  therein,  the  burden  of  proof  Is  on 
him  to  show  his  title  to  the  locus  in  quo,  otherwise  he  must  fall  in 
his  action.    Lumherton  v.  Branch,  249. 

4.  Municipal  Corporations — Cities   and   Towns — Maps — Plats — Statutes — 

Dedication. — Where  the  original  owner  of  lands  plats  them  into 
streets  and  lots  and  conveys  them  to  another  to  be  sold  by  lottery, 
and  lots  are  accordingly  sold  with  reference  to  the  plat,  and  under 
a  private  act  of  the  Legislature  a  town  was  Incorporated  of  the  lands 
so  sold,  it  is  a  dedication  of  the  streets  and  public  ways,  appearing 
on  the  plat,  to  the  use  of  the  public.    Ibid. 

5.  Same — Evidence. — Where   the  plaintiff  claims   that  the  defendant  is 

occupying  lands  in  an  Incorporated  town  dedicated  and  accepted  for 
the  use  of  a  public  street,  an  old  plat  found  by  a  clerk  of  the  Superior 
Court  of  the  county,  among  the  records  of  his  office,  etc.,  is  not  suffi- 
cient evidence  of  title  when  it  appears  that  the  defendant  had  been 
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from  the  first  in  adverse  peaceful  possession  of  the  locus  in  quo,  and 
that  the  street  in  question  was  only  indicated  as  nmning  in  the 
direction  of  the  plaintiff's  land,  and  the  plat  was  torn  out  so  that  it 
did  not  show  thereon  that  it  reached  it,  etc.    Ihid. 

6.  Municipal  CorporationA-^Cities  and  Towns — Streets — Adverse  Posses- 

sion— lAmitation  of  Actions. — Prior  to  the  act  of  1891  (Rev.,  389), 
sufficient  adverse  possession  would  ripen  the  title  to  a  street  by  its 
citizen  against  a  municipal  corporation.    Ibid. 

7.  Municipal  Corporations — Cities  and  Towns — Streets — Maps — Easements 

— Actions. — The  purchaser  of  a  lot  abutting  on  an  open  space  shown 
on  a  plat,  laying  off  the  lands  of  the  owner  into  streets,  etc.,  may 
maintain  an  action  in  protection  of  his  proprietary  rights  in  the  open 
space,  by  showing  that  he  had  purchased  with  reference  to  the  map 
under  assurance  by  the  owner  that  such  sjjace  should  be  left  open 
for  the  use  and  benefit  of  his  own  lot,  and  of  those  similarly  situate, 
and  the  remedy,  on  pertinent  findings,  by  injunction,  mandatory  or 
otherwise,  is  open  to  him.     Haggard  v.  Mitchell,  255. 

8.  Same — Dedications — Limitations  of  Actions  —  Adverse  Possession. — 

Where  an  action  involves  the  issues  as  to  whether  the  plaintiff  had 
the  right  to  the  use  of  an  open  space  abutting  his  property  by  dedica- 
tion of  the  original  owner,  in  dividing  his  lands  into  streets,  parks, 
etc..  and  selling  the  lots  with  reference  to  the  plat,  etc.,  or  by  adverse 
user  by  the  public  for  twenty  years,  on  a  verdict  of  both  of  these 
issues  in  the  affirmative,  the  result  of  the  trial  will  not  be  disturbed 
unless  the  defendant  can  show  error  both  on  the  finding  of  a  dedica- 
tion and  of  adverse  user  for  twenty  years  on  the  part  of  the  public 
Ibid. 

9.  Municipal  Corporations — Cities  and  Towns — Dedication — Streets — Ease- 

ments— Acceptance — Instructions. — Where  there  Is  evidence  to  sup- 
port the  charge  of  the  court  to  the  jury,  in  effect,  that  the  original 
o^ner  of  lands  platted  it  into  streets,  open  spaces,  etc.,  and  sold  the 
lots  with  reference  to  the  map  and  under  assurance  that  these  streets 
and  spaces  were  to  be  left  open  for  the  use  of  the  purchasers,  with 
the  intent  to  so  dedicate  them,  and  a  purchaser  of  a  lot  abutting  on 
one  of  these  open  spaces  bought  upon  such  assurances  and  with 
reference  to  the  map :  Held,  on  a  verdict  of  the  jury  in  the  affirma- 
tive, and  under  a  correct  charge  to  the  jury,  when  construed  as  a 
whole,  an  irrevocable  dedication  of  the  disputed  open  space  Is  estab- 
lished so  far  as  the  seller  is  concerned,  whether  the  general  public 
has  accepted  and  acted  upon  it  or  otherwise.    Ibid, 

10.  Municipal    Corporations — Cities    and    Towns — Streets — Public    User — 

Limitations  of  Actions — Adverse  Possession. — ^An  easement  in  an  open 
space  on  a  street  may  be  acquired  through  open,  uninterrupted,  or 
continuous  occupation  and  enjoyment  adversely  to  the  original  owner 
by  the  public  for  twenty  years,  when  the  occupation  Is  so  general 
and  of  such  a  kind  as  to  permit  the  inference,  and  apprize  the  owner, 
that  the  public  has  assumed  control  of  his  property  and  is  exercising 
it  as  a  matter  of  right.  Kennedy  v.  Williams,  87  N.  C,  6,  cited, 
distinguished,  and  applied.    Ibid. 

11.  Same — Evidence — Nonsuit — Trials. — Evidence,    in    this    case    that    the 

plaintiff  bought  a  lot  of  defendant  shown  by  him,  or  his  agent,  on  a 
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map  made  for  the  purpose  of  sale  and  with  reference  to  the  plat, 
and  upon  assurance  that  a  space  left  open  thereon  should  be  kept 
open  for  the  public  use;  that  for  twenty  years  or  more  the  public 
had  continuously  used  it,  with  evidence  of  ownership  by  the  municipal 
authorities,  etc.,  is  Held  sufficient  upon  the  issue  as  to  whether  the 
locus  in  quo  had  been  in  public  use,  occupation  and  enjoyment  as  a 
matter  of  right,  for  more  than  twenty  years,  and  to  sustain  a  judgment 
in  plaintiffs  favor  upon  an  affirmative  finding  on  that  issue.    Ibid. 

12.  Municipal  Corporations  —  Bonds  —  Sales  —  Notice  —  Advertisement  — 
"Financial  Paper.** — A  newspaper  of  general  circulation  regularly 
publishing  news  relating  to  financial  matters,  and  notices  of  proposed 
sales  of  municipal  bonds,  is  within  the  intent  and  meaning  of  a 
statute  requiring  that  a  certain  notice  of  the  sales  of  such  bonds  be 
published  *in  a  financial  paper  or  trade  journal."  Komegay  v.  Oolds- 
horOj  443. 


13.  Municipal    Corporations — Bonds — Private   Sale — Public   Sale — Sales. — 

Where  an  issuance  of  municipal  bonds  has  met  the  constitutional  and 
statutory  requirements,  a  sale  thereof  is  not  void  for  the  reason  they 
were  sold  at  a  higher  price  at  a  private  sale  than  was  obtained  at 
previous  offers  to  sell  at  public  sales.    Ibid. 

14.  Municipal    Corporations — Cities    and    Towns — Bonds — Sale — Notice — 

Publication — Statutes. — Ch.  3,  sec.  4,  Public  Laws  of  North  Carolina, 
Special  Session  of  1920,  amending  sec.  2956,  Consolidated  Statutes,  as 
to  the  advertisement  or  notice  of  the  sale  of  municipal  bonds,  requir- 
ing, in  addition,  that  such  notice  be  published  in  "a  financial  or  trade 
journal,  published  within  the  State  of  North  Carolina,  which  regularly 
publishes  the  sale  of  municipal  bonds,"  does  not  require  that  the 
newspaper  designated  be  exclusively  devoted  to  finance  and  trade,  If 
the  publication  will  likely  give  notice  to  the  buyers  of  this  class  of 
securities,  and  It  Is  sufficient  If  the  newspaper  In  which  the  publica- 
tion Is  made  Is  one  of  general  circulation  In  the  State  and  carries 
advertisements  relating  to  these  matters  as  a  customary  and  estab- 
lished feature  of  the  issue.     Comrs.  v.  Prudden,  496. 

15.  Municipal    Corporations — Bonds — Sales — Notice — Publication — Statutes 

— Financial  Newspapers. — Where  the  notice  of  sale  of  municipal  bonds 
has  l^een  published  In  this  State  in  a  newspaper  of  local  circulation 
only,  and  not  In  a  newspaper  of  general  circulation,  carrying  adver- 
tisements relating  to  these  matters  as  a  customary  and  established 
feature  of  the  Issue,  the  bonds  so  issued  are  void  as  between  the 
contracting  parties.    Ibid. 

16.  Municipal  Corporations  —  Bonds — Notice  —  Publication  —  Purchaser  — 

Parties — Matters  in  Fieri. — The  proposed  purchaser  of  municipal 
bonds  may  refuse  to  take  the  bonds  for  which  he  Is  the  successful 
bidder,  on  the  ground  that  the  statute  has  not  been  followed  which 
requires  advertisement  In  **a  financial  paper  or  trade  journal,"  etc., 
the  objection  being  between  the  original  parties  when  the  matter  Is 
in  fieri.    Ibid. 

17.  Municipal    Corporations — Gasoline — Ordinances — Cities    and    Towns — 

Fires — Corporations. — A  dealer  In  a  city  for  the  sale  of  gasoline,  con- 
tained In  tanks  and  In  large  quantities.  In  a  warehouse  at  the  corner 
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of  two  streets  near  the  tracks  of  a  railroad  company,  where  locomo- 
tives are  frequently  passing,  and  with  a  spur  track  leading  up  to  a 
warehouse,  are  amenable  to  the  provisions  of  an  ordinance  of  the 
city  requiring  that  such  business  must  be  conducted  under  a  license 
to  be  issued  when  the  applicant  has  submitted  to  the  proper  city 
authorities  its  plans  and  specifications  to  be  approved  by  its  board ; 
and  this  requirement  is  a  valid  one.    Stone  v,  Texas  Co.,  546. 

18.  Municipal  Corporations — Cities  and   Totcns — Streets  and  Sidewalks — 

Defects  in  Sidewalks — Negligence — Subsequent  Repairs — Identifica- 
tion— Evidence. — In  an  action  to  recover  damages  of  a  city  for  a 
personal  injury,  caused  to  the  plaintiff  by  the  defendant's  negligently 
having  its  meter  box  in  a  dangerous  condition,  with  its  top  several 
inches  below  the  level  of  the  sidewalk,  covered  up  or  concealed  by 
weeds  or  straw,  so  that  the  plaintiff  did  not  see  its  imperfect  condi- 
tion and  stepped  therein  to  her  injury,  evidence  is  competent,  when 
wholly  confined  to  the  location  of  the  water  meter  box  in  question,  a 
relevant  matter  in  dispute,  that  the  defendant  made  changes  in  the 
condition  of  this  box  after  the  occurrence  of  the  injury  complained 
of  in  the  suit,  but  not  as  evidence  of  negligence.  Bailey  v.  AsheviUe, 
645. 

19.  Municipal  Corporations — Cities  and  Toicns — Streets  and  Sideicalks — 

Defects — Negligence — Notice. — ^Municipal  corporations  are  required  to 
keep  their  streets  and  sidewalks  free  from  dangerous  defects  therein 
for  the  safety  of  those  entitled  to  use  them,  and  are  responsible  in 
damages  to  those  who  may  be  injured,  when  such  damages  are  the 
proximate  cause,  and  the  municipalities  have  had  sufficient  previous 
notice  thereof,  either  actual  or  implied  from  its  neglect  of  its  duty  of 
supervision,  for  such  length  of  time  as  should  have  put  them  upon 
sufficient  notice  to  repair  in  time  or  to  guard  against  the  injury,  or 
to  be  reasonably  inferred  by  the  jury  from  the  facts  in  evidence. 
Ibid. 

20.  Same — Evidence — Questions  for  Jury — Trials. — Where  there  is  evidence 

that  a  municipal  corporation  for  several  months  had  permitted  its 
water  meter  box  to  become  dangerous  to  pedestrians  on  its  sidewalk, 
had  had  the  meter  read  by  its  employee  once  each  month,  the  last 
time  being  about  five  days  before  the  injury  for  which  damages  are 
demanded  in  the  action ;  that  the  top  of  the  box  was  several  inches 
below  the  grade  of  the  sidewalk,  and  not  discernible  for  the  grass  and 
leaves:  Held,  sufficient  upon  the  issue  of  the  defendant's  actionable 
negligence;  and  as  to  whether  it  had,  or  should  have  had  by  proper 
supervision,  notice  sufficient  for  it  to  have  remedied  the  defect  and 
avoided  the  injury.     Ibid. 

MUNICIPAL  ORDINANCES.     See  Negligence,  9. 

MURDER.     See  Homicide,  1,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14 ;  Trials,  2,  3 ; 
Criminal  Law,  4. 

NAVIGABLE  WATERS.     See  NavigaHon,  1. 

NAVIGATION. 

Navigation — Navigable    Waters — Fishing — Nets — Negligence — Ifistructions 
— Appeal  and  Error. — ^While  vessels  operating  in  pursuance  of  their 


INDEX.  829 


NAVIGATION— Oonfinucd. 

trade  have  paramount  right  over  fish  nets  set  In  the  lane  of  naviga- 
tion where  the  rights  conflict,  yet  where  both  can  be  freely  and  fairly 
enjoyed,  the  right  of  navigation  does  not  permit  a  trespass  upon  and 
injury  to  the  fishing,  and  where  the  evidence  is  conflicting,  the  ques- 
tion of  negligence  depends  upon  whether,  by  the  exercise  of  ordinary 
care,  the  vessel  ought  to  have  seen  the  nets  of  the  plaintiff  in  time 
to  have  avoided  striking  them  and  causing  the  damages  complained 
of  in  the  action;  and  a  refusal  of  a  prayer  for  instruction  to  this 
effect  is  reversible  error.    Mfg,  Go,  v.  Mfg.  Co,,  69. 

NEGLECT.     See  Judgments,  13. 

NEGLIGENCE.  See  Appeal  and  Error,  23,  38;  Evidence,  17;  Damages,  1; 
Explosives,  1,  2;  Contracts,  18;  Municipal  Corporations,  18,  19;  Issues, 
2 ;  Criminal  Law,  6,  7,  9,  10,  11 ;  Carriers  of  Goods,  2 ;  Instructions,  7 ; 
Employer  and  Employee,  1,  2,  4,  6,  8,  9,  10,  11,  12,  14,  16;  Fires,  1; 
Navigation,  1 ;  RaUroads,  1,  2,  6,  7,  8,  10,  11,  14,  15. 

1.  Negligence —  Issues —  Pleadings —  Evidence —  Fires — Damages, — An   an- 

swer to  an  issue,  was  "the  plaintiflTs  land  burned  over  by  the  negli- 
gence of  the  defendant,  as  alleged  In  the  complaint?'*  refers  to  the 
negligence  alleged  and  not  to  the  number  of  acres  of  the  plaintiff  that 
were  damaged.    McRae  v.  R,  -B.,  223. 

2.  Negligence — Evidence — Railroads — Fires — Sparks  from  Locomotive — 

Nonsuit — Trials. — In  an  action  against  a  railroad  company  to  recover 
damages  for  setting  fire  to  plaintiflTs  house  by  sparks  from  its  loco- 
motive, in  bright  daylight,  evidence  tending  to  show  that  eight  or 
nine  minutes  after  the  passing  of  defendant's  locomotive  flre  caught 
on  the  roof  of  plaintiff's  house  nearest  the  defendant's  track,  midway 
between  the  kitchen  chimney  and  flue,  the  wind  carrying  large  quan- 
tities of  smoke  from  the  locomotive  drawing  a  heavy  train,  which  was 
exhausting  heavily,  towards  the  plaintiflTs  house,  and  that  the  fires 
in  plaintiflTs  chimney  and  stoves  had  died  down  early  in  the  day,  is 
sufficient  upon  the  defendant's  actionable  negligence  to  take  the  case 
to  the  Jury,  and  to  deny  defendant's  motion  to  nonsuit ;  and  testimony 
of  witness  that  he  had  seen  the  smoke,  but  no  sparlLS  coming  from 
the  locomotive,  at  the  time,  does  not  exclude  the  inference  by  the 
jury  that  the  locomotive  was  throwing  them  out  with  the  exhaust. 
Deppe  V,  R.  R,,  152  N.  S.,  79,  cited  and  applied.    Reid  v.  R.  R.,  511. 

3.  Same — Instructions. — Held,  the  evidence  in  this  action  to  recover  of 

defendant  railroad  company  damages  caused  the  plaintiff  for  negli- 
gently setting  flre  to  his  house  by  sparks  from  its  passing  locomotive, 
did  not  justify  the  giving  of  defendant's  requested  instructions,  that 
if  "all  the  evidence  were  believed,  the  spark  arrester  was  such  as 
was  approved  at  the  time,  and  the  engine  was  being  handled  by 
competent  and  skillful  operatives,  in  a  skillful  and  competent  man- 
ner."   Ihid. 

4.  Negligence — Negligence   Per   Se — Municipal    Corporations — Cities    and 

Towns — Ordinances — Evidence. — When  a  seller  of  gasoline,  etc.,  has 
not  complied  with  the  requirements  of  a  valid  ordinance  regulating 
such  matters,  in  failing  to  get  a  license  for  the  conduct  of  such 
business,  and  damages  are  directly  caused  thereby,  without  con- 
tributory fault.  In  setting  fire  to  property  of  an  adjacent  owner,  the 
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violation  of  the  ordinance  is  negligence  per  se^  and  whether  it  was 
the  proximate  cause  of  the  injury  resulting  therefrom  is  a  question 
of  fact  for  the  jury.  As  to  whether  the  maintenance  of  sUch  condi- 
tions is  either  a  public  or  a  private  nuisance,  Quaere  T  Stone  v. 
Texas  Co.,  546. 

5.  Same — Evidence — Questions  for  Juru — Courts — Res  Ipsa   Loquitur. — 

Where  the  defendant  has  stored  in  its  warehouse  tanks  containing 
large  quantities  of  gasoline  for  sale  or  distribution  among  its  cus- 
tomers in  a  city,  and  maintains,  without  a  watchman,  Its  equipment 
In  violation  of  a  city  ordinance,  and  there  is  evidence  tending  to  show 
that  a  stream  of  gasoline,  enveloped  by  a  highly  explosive  vapor, 
flowed  from  the  warehouse  wherein  the  gasoline  was  stored  towards 
and  under  a  railroad  track  adjoining  Its  property,  where  trains  were 
constantly  passing,  it  Is  sufficient  evidence  as  to  the  negligence  of 
the  defendant  to  be  submitted  to  the  jury.  In  an  action  for  the  de- 
struction by  fire  of  a  house  of  an  adjacent  owner  of  lands,  upon  the 
Inference,  which  the  jury  could  have  drawn  from  the  testimony,  that 
the  damage  to  plaintiff's  property  was  proximately  caused  by  contact 
of  live  sparks  thrown  out  by  the  passing  locomotives  with  the  said 
stream  of  gasoline,  or  the  carelessness  In  the  use  of  matches  or  lighted 
cigars  or  cigarettes  by  pedestrians  and  others;  and  that  there  was 
evidence  from  which  the  jury  could  find  that  the  defendant's  negli- 
gence, in  allowing  the  gasoline  to  escape  from  its  premises,  was  the 
proximate  cause  of  the  explosion  and  the  injury.  The  doctrine  of 
res  ipsa  loquitur  Is  explained  and  applied.    Ibid. 

6.  Same — Nonsuit — Rebuttal   Evidence. — Where   the    plaintiffs    evidence 

tends  to  show  that  the  defendant  maintained.  In  violation  of  a  city 
ordinance,  a  large  supply  station  for  the  sale  and  distribution  of 
gasoline  In  such  manner  as  to  be  a  menace  to  adjacent  lands,  and 
likely  to  be  Ignited  by  locomotives  frequently  passing  on  tracks  near 
thereto,  or  by  the  careless  use  of  fire  by  passersby,  and  that  he  has 
been  damaged  by  the  fire,  and  the  defendant  offers  no  evidence  in 
rebuttal,  the  refusal  of  the  defendant  to  explain,  is  a  relevant  and 
competent  circumstance  against  it ;  and,  upon  th^  whole  evidence,  the 
refusal  of  a  motion  to  nonsuit  was  proper.    Ibid. 

7.  Negligence — Explosives — Gasoline — Evidence — Nonsuit. — Evidence    that 

the  defendant  maintained  a  distributing  plant  containing  large  quan- 
tles  of  gasoline  In  tanks  for  Its  customers  In  a  city  at  a  street  comer, 
without  a  watchman,  and  In  violation  of  an  ordinance,  and  that 
railroad  tracks  were  located  on  one  of  these  streets  on  which  locomo- 
tives or  trains  passed  frequently,  and  that  a  stream  of  gasoline  was 
seen  flowing  from  the  defendant's  warehouse  under  the  railroad  track 
shortly  before  the  passing  of  one  of  these  trains,  is  sufficient  as  fur- 
nishing a  reasonable  inference  that  either  the  explosion,  causing 
damage  to  the  plaintiff's  adjacent  or  adjoining  house,  was  at  that 
time  caused  by  fire  from  the  locomotives,  or  the  carelessness  of 
passersby  in  the  use  of  matches  In  lighting  cigars  or  cigarettes,  or 
otherwise ;  and  a  motion  for  judgment  of  nonsuit  thereon  Is  properly 
denied.    Newton  v.  Texas  Co.,  561. 

8.  Same — Proximate  Cause — Intervening  Acts. — ^Where  the  defendant  has 

been  negligent  In  maintaining  a  plant  for  the  storage  of  gasoline  for 
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its  customers  in  a  city,  under  such  circumstances  as  to  sustain  a 
verdict  in  tlie  plaintiff's  favor,  the  reasonable  inference  therein  that 
the  ignition  of  the  gasoline  was  caused  either  by  fire  from  passing 
locomotives,  or  by  the  carelessness  of  passersby  in  the  use  of  Are, 
does  not  affect  the  continuing  negligence  of  the  defendant  which 
produces  the  result,  nor  is  the  negligence  of  such  persons  attributable 
to  the  plaintiff,  nor  does  it  relieve  the  defendant  of  liability  as  an 
independent  or  intervening  cause.  If  defendant's  negligence  con- 
curred with  that  of  another  in  causing  the  injury,  defendant  is  liable. 
Ibid, 

9.  Negligence — Municipal  Ordinances — Explosives — Gasoline. — While  the 
municipal  authorities  may  pass  a  valid  ordinance  for  the  protection 
of  its  property  owners  from  fire,  it  does  not  protect  a  defendant  in 
a  civil  action  for  damages  from  the  effect  of  its  violation  in  building 
and  operating  its  plant,  and  the  granting  of  a  license,  under  the 
ordinance,  for  the  maintenance  of  a  large  storage  and  distributing 
plant  for  the  sale  of  gasoline,  will  not  avoid  liability  on  the  part  of 
the  defendant  violating  the  ordinance  itself.    I  hid. 

10.  Negligence — Explosives — Evidence — Res  Ipsa  Loquitur — Gasoline. — ^The 

doctrine  of  res  ipsa  loquitur  applies  where  the  evidence  tends  to  show 
that  the  defendant's  storage  plant  for  gasoline,  in  large  quantities, 
was  under  the  care  and  control  of  the  defendant,  and  that  under 
circumstances  tending  to  show  its  negligence,  an  explosion  occurred 
therein  to  the  damage  of  the  plaintiff's  property,  which,  under  ordi- 
nary circumstances,  would  not  have  happened.    Ibid. 

11.  Negligence — Joint  Torts — Actions — Judgments — Concurrent  Negligence 
•  — Third  Person — Damages. — ^Where  the  joint  and  concurring  negli- 
gence of  two  parties  cause  an  injury  to  a  third,  and  a  recovery  has 
been  had  of  one  of  them  in  an  action  brought  against  both,  the  one 
paying  the  judgment  has  no  right  of  action  over,  and  may  not  recover 
of  the  other  a  proportionate  part  of  the  damages.  Poiver  Co.  v. 
Mfg.  Co.  597. 

12.  Same — Electricity — Wires — Insulation — Contributory  Cause. — Where  a 

company  generating  electricity  has  supplied  its  customers  therewith 
over  high  voltage  and  deadly  wires,  transformed  at  the  customer's 
plant,  to  wires  of  harmless  voltage,  except  for  the  furnisher's  negli- 
gence in  not  insulating  its  wires;  and  the  user  had  made  the  place 
of  danger  accessible  by  elevating  a  railroad  track  for  its  use  at  its 
plant  with  the  knowledge  of  the  furnisher,  the  latter  may  not  recover 
of  the  former  its  proportionate  part  of  the  damages  paid  under  a 
judgment  in  an  action  against  it  alone,  formerly  brought  by  the 
administrator  of  a  deceased  eleven-year-old  boy  whose  death  it  has 
caused ;  and  a  motion  as  of  nonsuit  upon  evidence  of  this  character 
should  be  granted,    ihid. 

13.  Negligence — Actus  Dei — Floods — Evidence — Trials. — In  the  building  of 

a  dam  and  power  house  to  generate  electrical  power  on  its  own  land 
and  premises,  the  defendant  is  not  responsible  for  damages  caused 
to  the  plaintiff's  land  on  the  stream  below,  by  a  rainstorm  or  cloud- 
burst of  magnitude  theretofore  unknown  at  the  place,  especially  when 
it  appears  that  the  dam  remained  intact  after  the  storm,  and  there 
was  no  negligence  in  its  construction  or  in  other  acts  of  the  defend- 
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ant  relating  thereto ;  and  evidence  of  the  extraordinary  character  of 
the  storm  was  competent.    Rector  v.  Power  Co.,  &22. 

14.  Negligence —  Railroads  —  Wrongful  Death  —  Evidence  —  Questions  for 

Jury — Trials. — In  an  action  to  recover  for  the  wrongful  death  of  the 
plaintiff's  intestate,  an  employee  of  a  lumber  manufacturing  company, 
against  his  employer,  and  also  against  a  railroad  company,  there  was 
evidence  tending  to  show  that  the  plaintiff,  with  others,  was  engaged 
in  "pinching"  a  carload  of  lumber  along  the  railroad  track  to  a  point 
where  lumber  was  piled  so  near  the  track  as  likely  to  be  torn  down 
by  contact  with  a  passing  train,  and  that  without  signal  or  warning, 
and  under  circumstances  that  should  have  made  the  employees  on 
the  defendant's  railroad  train  aware  of  the  intestate's  danger,  they 
backed  upon  the  car  upon  which  the  plaintiff's  Intestate  was  at  work, 
to  carry  it  away,  in  such  manner  as  to  cause  the  pinch  bar  being 
used  by  the  plaintiff  to  be  driven  against  his  throat,  causing  Injury 
and  death:  Held,  sufficient  upon  the  issue  of  defendant  railroad's 
actionable  negligence  to  take  the  case  to  the  jury.  Tathcim  v.  Mfg. 
Co.,  627. 

15.  Same — Employer  and  Employee — Mobster  and  Servant — Joint  Torts — 

Nonsuit. — In  an  action  for  the  wrongful  death  caused  by  the  alleged 
negligence  of  the  intestate's  employer  and  a  railroad  company,  there 
was  evidence  tending  to  show  that  the  foreman  or  boss  of  the  em- 
ployer had  full  opportunity  to  be  aware  of  the  danger  of  the  co- 
defendant's  train  as  it  approached  to  connect  with  and  take  away 
a  car  of  lumber,  on  which  the  intestate  was  engaged,  in  "pinching" 
or  moving  it  upon  the  track  to  place  it  in  position  for  the  purpose, 
and,  when  the  intestate  heard  the  train  approaching  he  started  to 
desist,  but  was  told  by  his  foreman  in  charge  of  this  work  to  keep 
at  work,  for  the  car  "won't  come  on  you,"  and  In  consequence  the 
injury  and  resulting  death  was  cause :  Held,  sufficient  upon  the  issue 
of  actionable  negligence  of  the  defendant  employer;  and  there  also 
being  such  evidence  as  to  its  codefendant,  the  railroad  company.  It 
was  sufficient  to  be  submitted  to  the  jury  upon  the  question  of  their 
joint  tort,  and  a  motion  as  of  nonsuit  was  properly  denied.    Ibid. 

16.  Negligence — Instructions.    Jordan  v.  Power  Co.,  664. 

NEGOTIABLE  INSTRUMENTS.     See  Bills  and  Notes,  3,  4,  6,  8;  Husband 
and  Wife,  1. 

NETS.     See  Navigation,  1. 

NEWSPAPERS.     See  Statutes,  3;  Courts,  16. 

NEW  TRIALS.     See  Courts,  1. 

1.  New  Trials — Appeal  and  Error— Nonsuit — Opinion,  of  Supreme  Court — 
Verdict  Directing — Evidence — Trials. — ^Where,  on  a  former  appeal 
from  a  judgment  of  nonsuit  on  the  question  of  whether  an  employer 
had  negligently  failed  to  furnish  his  employee  a  safe  place  to  work, 
the  Supreme  Court  following  Its  uniform  ruling  in  considering  only 
the  evidence  in  plaintiff's  favor.  Interpreted  in  the  light  most  favor> 
able  to  him,  said  the  place  In  question  could  not,  as  a  matter  of  law, 
be  held  a  safe  place,  this  expression  does  not  justify  a  directed  verdict 
on  the  appropriated  Issue  on  the  new  trial  granted,  where  the  further 
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evidence  is  conflicting  as  to  whether  the  place  was  in  fact  a  safe 
one  under  the  principles  of  law  applicable.    Hassell  v.  Daniels,  37. 

2.  New  Trials — Appeal  and  Error — Substantial  Injustice. — Mere  errors  on 
the  trial  that  have  not  worked  substantial  injustice  to  the  appellant 
will  not  entitle  him  to  a  new  trial.     Kennedy  v.  Trust  Co.,  225. 

NONRESIDENTS.  See  Actions,  1;  Summons,  1:  Courts,  18;  Removal  of 
Causes,  5;  Attachment,  5. 

NONSUIT.  See  Employer  and  Employee,  12 ;  Evidence.  15 ;  Api^eal  and 
Error,  33. 

NOTES.  See  Bills  and  Notes,  1,  2,  6 ;  Husband  and  Wife,  1 ;  Mortgages,  8 ; 
Novation,  1 ;  Principal  and  Surety.  1,  2.  ' 

NOTICE.  See  Arbitration,  1 :  Bills  and  Notes,  2,  7 ;  Statutes,  3 ;  Carriers  of 
Goods,  1;  Judgments,  4;  Municipal  Corporations,  1,  12,  14,  15,  16,  19; 
Courts,  16;  Employer  and  Employee,  17. 

NOTICE  TO  SHOW  CAUSE.     See  Courts,  5. 

NOVATION. 

Novation — Ptincipal  and  Surety — Mortgages — Notes — Extension  of  Time — 
Contracts — Discharge. — The  owner  gave  a  chattel  mortgage  upon  his 
property  to  E.,  and  afterwards  sold  the  property  to  plaintiff,  who 
agreed  to  assume  the  mortgage  without  the  consent  of  the  mortgagee, 
and  afterwards  the  plaintiff  sold  the  property  to  one  M..  with  whom 
the  mortgagee  E.  entered  Into  a  written  contract  extending  the  time 
of  payment  of  the  mortgage  debt,  and  to  foreclose  the  mortgage  then 
past  due,  upon  certain  conditions  of  payment,  resulting  in  foreclosure : 
Held,  the  mortgagor  and  the  plaintiff  were  discharged  from  their 
obligations  under  the  mortgage  by  the  agreement  of  the  mortgagee 
with  M.,  whether  regarded  as  a  novation  or  substitution  of  M.  as  a 
new  paymaster,  or  whether  they  be  considered  as  sureties.  Hamilton 
V,  Benton,  79. 

OBJECTIONS  AND  EXCEPTIONS.  See  Appeal  and  Error,  4,  7,  14,  15,  16, 
18, 19,  21,  23,  25,  29,  33,  34,  37,  42 ;  Pleadings,  2 ;  Trials,  1 ;  Instructions,  11. 

OBSTRUCTIONS.     See  Courts,  5;  Railroads,  14. 

OFFICERS.     See  Appeal  and  Error,  35. 

OFFICIAL  BONDS. 

Official  Bonds — Deeds  and  Conveyances — Mortgages — Registration — Stat- 
utes— Purchasers — Bonds. — The  mortgage  or  deed  in  trust  permitted 
by  Rev.,  265,  to  be  given  in  lieu  of  an  official  bond,  is,  as  to  proper 
registration,  to  be  regarded  as  a  mortgage,  or  deed  in  trust,  and 
accordingly  registered  as  the  law  requires,  construing  the  statute 
strictly,  as  required;  and  its  entry  upon  the  records  in  the  clerk's 
office  as  a  bond,  alone,  without  recording  it  in  its  proper  place  as  a 
mortgage,  is  insufficient  to  give  notice  to,  or  priority  of  lien,  over  a 
deed  of  a  subsequent  purchaser  of  the  land.  Hooper  v.  Power  Co., 
651. 
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1.  Officers — Public  Officers — Prosecuting  Attorney — Removal  from  Office 

— Criminal  Law — Intent — Statutes. — The  proceedings  before  the  judge 
of  the  Superior  Court  to  remove  a  prosecuting  attorney,  sheriff,  police 
officer,  or  constable  from  office,  C.  S.,  3208.  is  of  a  civil  nature  for  the 
protection  of  the  public,  and  is  not  a  criminal  proceeding  against  the 
officer.     8,  v,  Hamme,  684. 

2.  Same — Property — Constitutional  Law — Evidence — Admissions — Trial  by 

Jury. — ^The  proceedings  before  the  judge  to  remove  a  prosecuting 
attorney  from  office  "for  willful  misconduct  or  maladministration  in 
office,"  or  on  the  other  grounds  stated  In  C.  S.,  3208,  do  not  require 
an  Issue  to  be  submitted  to  the  jury.  Upon  the  defendant's  own 
admissions  In  this  case,  and  evidence,  he  Is  guilty  of  the  offense 
charged,  whicb  is  sufficient  to  remove  him  from  office;  such  office 
Is  not  a  property  right  under  the  provisions  of  the  Constitution  of 
North  Carolina,  Art.  I,  sec.  19.    Ibid, 

3.  Officers — Public  Officers — Removal  from  Office — Statutes — Evidence. — 

The  evidence  of  a  prosecuting  attorney  In  proceedings  before  the 
judge  to  remove  him  from  office,  C.  S.,  3208,  for  misconduct,  etc.  Is 
sufficient  to  sustain  an  order  removing  him  when  it  admits  that  he 
attempted  to  Induce,  and  did  Induce,  a  person  to  violate  the  statutes 
of  our  State  In  participating  In  acts  made  an  offense  for  Immorality, 
etc.,  whatever  his  Intent  may  have  been  therein.    Ibid. 

4.  Same — Admissions — Petition    to    Remove    from    Office — Conviction. — 

When  a  prosecuting  attorney  has  been  removed  upon  his  own  testi- 
mony from  his  office  In  proceedings  before  the  judge,  C.  S.,  3208,  he 
may  not  complain  that  It  was  not  In  accordance  with  the  specifications 
alleged  against  him  In  the  petition,  but  upon  the  specifications  In  his 
own  evidence,  as  he  could  not  have  been  taken  by  surprise,  or  well 
have  asked  for  an  amendment  to  the  petition,  permitted  by  this 
statute  In  proper  Instances.    Ibid. 

OPINION.     See  Appeal  and  Error,  13 ;  Instructions,  8. 

OPTIONS.     See  Contracts,  3,  5,  9,  10;  Mortgages,  10. 

ORDER.     See  Clerks  of  Court,  1 ;  Courts,  8,  21;  Appeal  and  Error,  1:  Em- 
ployer and  Employee,  6,  27;  Costs,  3. 

ORDER  NOTIFY.     See  Vendor  and  Purchaser,  2. 

ORDINANCES.     See  Negligence,  4 ;  Explosives,  2 ;  Municipal  Corporations,  17. 

OUTLET.     See  Appeal  and  Error,  11. 

OWNERSHIP.     See  Courts,  18;  Attachment,  4. 

PAROL.     See  Contracts,  6,  8,  12,  20 ;  Trusts,  1 ;  Evidence,  2 ;  Waiver,  2. 

PARTIES.  See  Actions,  1;  Removal  of  Causes,  1,  5;  Railroads,  13;  Courts, 
14,  19;  Municipal  Corporations,  16;  Judgments,  15;  Corporations,  3; 
Contracts,  16. 

1.  Parties — Misjoinder — Pleadings — Motions — Arrest  of  Judgments. — Ob- 
jection to  a  defect  or  misjoinder  of  parties  to  the  action  must  be 
made  by  demurrer  when  such  appears  on  the  face  of  the  pleadings. 
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or  they  will  be  deemed  as  waived ;  and  when  such  defect  does  not  so 
appear,  by  petition  or  answer,  and  a  motion  in  arrest  of  Judgment  on 
these  grounds  will  be  overruled.    Lanier  v,  Pullman  Co.,  406. 

2.  Parties — Judgments — Consent — Vendor  and  Purchaser. — Where,  under 

a  valid  consent  Judgment,  the  wife  and  children  of  the  plaintiff  have 
an  estate  in  a  part  of  the  husband's  lands,  they  are  not  parties  neces- 
sary to  the  determination  of  his  action  to  compel  his  vendee  to  accept 
his  deeds  to  lands,  including  those  affected  by  the  consent  Judgment. 
Morris  v.  Patterson,  485. 

3.  Parties — Railroads — OoveTimient    Control — Director   General   of  Rail- 

roads,— Under  the  Federal  CJontrol  Act  the  Director  General  of  Rail- 
roads is,  in  effect,  a  receiver,  and  an  action  will  therefore  lie  against 
him  as  such  for  damages  for  the  actionable  negligence  of  an  employee 
of  a  railroad  under  Government  control,  and  the  railroad  company 
is  also  properly  Joined  as  a  party  defendant.     Vann  v,  R,  R.,  659. 

PARTNERSHIP.     See  Appeal  and  Error,  1 ;  Removal  of  Causes,  5,  7. 

PAYMENT.     See  Bills  and  Notes,  8 ;  Estates,  5 ;  Principal  and  Surety,  1,  4. 

PEDESTRIANS.     See  RaUroads,  2. 

PER  CAPITA.     See  Wills,  12,  35. 

PERFORMANCE.     See  Statute  of  Frauds,  3. 

PERJURY.     See  Subornation  of  Witnesses,  1,  2,  3,  4. 

PERSONALTY.     See  WiUs,  11. 

PETITION.    See  Removal  of  Causes,  3. 

PHYSICIANS.    See  Wills  10;  Contracts,  19;  Employer  and  Employee,  16,  19. 

PLATS.     See  Deeds  and  Conveyances,  4,  9. 

PLEADINGS.     See  Contracts,  15 ;  Trials,  1 ;  Wills,  34. 

1.  Pleadings — Counterclaims — Torts — Contracts — Statutes, — In   an   action 

by  the  principal  against  his  agent  for  conversion  or  embezzlement  the 
defendant  may  not  set  up  as  a  counterclaim  a  breach  by  the  plaintiff 
of  his  contract  to  assume  an  indebtedness  of  the  defendant,  the  action 
arising  in  tort  and  the  counterclaim  on  contract  Rev.,  481.  Jlawt- 
ilton  V.  Benton,  79. 

2.  Pleadings — Nonsuit — Appeal  and  Error — Objections  and  Exceptions — 

Final  Judgment. — Exception  to  the  refusal  of  the  trial  Judge  to  grant 
a  motion  for  Judgment  of  nonsuit  upon  the  pleadings  should  be  noted, 
and  appeal  taken  from  the  final  Judgment.    Duffy  v.  Hartsfield,  151. 

3.  Pleadings — Amendments — Courts — Wills — Caveat — Devisavit  Vel  Non — 

Limitation  of  Actions. — It  is  within  the  sound  discretion  of  the  trial 
Judge  to  permit  amendments  to  the  pleadings  so  as  to  set  up  the 
plea  of  the  statute  of  limitations  to  the  caveat  of  a  will.  In  re 
Hinton,  207. 

4.  Pleadings — Contracts  to  Convey  Lamds — Mistake — Fraud — Equity.^The 

defense  to  an  action  to  enforce  specific  performance  of  a  contract  to 
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convey  land,  that  there  was  a  mistake  made  therein,  or  that  the 
plaintiff  had  fraudulently  and  materially  changed  it.  is  an  equitable 
one.  and  it  is  necessary  to  be  pleaded  in  order  to  be  shown  by  the 
evidence.     Goodman  v.  Robbins,  239. 

5.  Pleadings — Examination  of  Party — Statutes — Motions. — In  order  to  ex- 
amine the  opposite  party  to  an  action  to  obtain  evidence  upon  which 
to  prepare  a  pleading,  it  must  be  proi^erly  made  to  ai>ear  that  the 
evidence  sought  is  necessary  to  be  thus  obtained ;  and  where  the 
grounds  of  action  are  fully  set  out  in  the  complaint,  the  order  to 
examine  should  not  be  granted ;  the  remedy,  in  proper  instances,  being 
by  motion  to  make  the  allegations  more  specific,  or  for  a  bill  of  par- 
ticulars, especially  when  the  defendant  seeks  no  affirmative  relief. 
Rev.,  866;  C.  S.,  901.  902.    Jones  v.  Guano  Co.,  319. 

PLEAS.     See  Judgments.  20;  Criminal  Law,  13;  Subornation  of  Perjury,  4. 

POLICIES.     See  Insurance,  Life,  1,  3,  4;  Employer  and  Employee,  7. 

PONDS.     See  Deeds  and  Conveyances,  7. 

POWERS.     See  Mortgages,  2,  3,  5;  Wills.  13,  23;  War,  1,  2,  3. 

POWERS  OF  SALE.     See  Wills,  8,  21,  29,  34. 

PRESUMPTIONS.  See  Appeal  and  Error,  1;  Intoxicating  Liquors,  4;  Con- 
tracts, 1 ;  Deeds  and  Conveyances,  5 ;  Mortgages.  2 ;  Wills,  7,  25 ;  Mort- 
gages, 11. 

PRINCIPAL  AND  AGENT.     See  Contracts,  8;   Carriers  of  Passengers,  1; 
Employer  and  Employee,  11 ;  Summons,  1 ;  Waiver,  1 ;  Taxation.  1. 

1.  Prineipal  and  Agent — Vendor  and  Purchaser — Fertilizer — Commissions 

— Estimates — Sales. — A  sale  of  fertilizer  upon  commission,  where- 
under  the  agent  was  to  obtain  estimated  amounts  from  the  purchasers, 
sales  to  be  approved  by  the  principal,  shipped  out  direct  to  the  pur- 
chasers when  they  sent  in  their  orders,  and  the  commissions  were  due 
only  when  the  fertilizers  had  been  paid  for,  does  not  entitle  the  agwit 
to  commissions  on  fertilizers  on  the  estimates  furnished,  but  only  on 
such  for  which  the  orders  were  given  and  paid  for  by  the  purchasers, 
SuHft  V.  Produce  Co.,  27. 

2.  Principal  and  Agent — Commissions — Vendor  and  Purchaser — Fertilizer 

— Wastage — Damages. — When  fertilizers  are  consigned  to  the  selling 
agent,  to  be  sold  upon  commission,  title  retained  by  the  vendor,  and 
the  agent  to  render  a  statement  to  him  at  designated  time,  and  return 
the  unsold  part  of  the  consignment,  the  agent  cannot  recover  for 
wastage  by  reason  of  the  sacks  not  having  been  properly  sewed,  when 
it  established  that  the  agent  had  been  paid  his  commissions  in  full. 
Ibid. 

3.  Principal   and   Agent — Vendor  and   Purchaser — Contracts — Wastage — 

Fertilizer. — A  selling  agent  of  fertilizer,  upon  commission,  may  not 
recover  for  wastage  by  reason  of  insecurely  sewed  sacks,  when  he 
has  not  complied  with  a  stipulation  in  his  contract  providing  that 
"all  claims  of  whatsoever  nature  must  be  made  within  ten  days  of 
the  receipt  of  the  fertilizer,  or  they  will  not  be  recognized,"  and  had 
not  paid  the  vendees  for  any  shortage  by  reason  of  such  waste.     Ibid. 
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PRINCIPAL  AND  SURETY.     See  Novation,  1 ;  Actions,  3. 

1.  Principal  and  Surety — Payment — Bills  and  Notes — Notes — Mortgages — 

Evidence — Husband  and  Wife. — When  money  is  loaned  to  the  husband 
for  the  prosecution  of  his  business,  secured  by  a  chattel  mortgage 
on  his  own  property,  and  the  wife  appears  on  the  note  as  a  joint 
maker,  and  the  note  is  further  secured  by  a  mortgage  on  their  lands 
held  in  entireties :  Held,  a  payment  of  the  note  by  the  proceeds  of 
an  agreed  sale  of  the  personal  property  of  the  husband,  also  dis- 
charges the  mortgage  on  the  realty,  and  the  liability  of  the  wife  as 
surety  on  the  note;  and  as  between  the  original  parties  it  may  be 
shown  that  the  wife  signed  as  surety  and  not  as  a  joint  maker  thereof. 
Kennedy  v.  Trust  Co,,  225. 

2.  Principal  and  Surety — Bills  and  Notes — Notes — Evidence. — A  wife  sign- 

ing a  note  with  her  husband  for  a  loan  made  to  him  personally  by 
a  bank  may  show,  as  between  the  original  parties,  that  she  signed 
as  surety,  and  this  principle  applies  to  an  attorney  or  agent  of  the 
payee,  who,  fully  aware  of  the  transaction,  voluntarily  paid  the  note 
and  claims  the  equity  of  subrogation  to  the  rights  of  the  payee.    Ibid, 

3.  Principal  and  Surety — Equity — Exoneration — Bills  and  Notes. — ^Where 

the  wife  is  surety  on  her  husband's  note,  secured  by  a  chattel  mort- 
gage on  his  property,  and  also  by  mortgage  on  lands  held  by  them 
both  in  entireties,  evidence  of  the  value  of  the  chattels  covered  by  the 
mortgage,  privately  sold,  under  an  agreement  with  the  mortgagee, 
that  the  proceeds  should  satisfy  his  debt,  is  admissible  upon  the 
question  of  exoneration  of  the  surety,  and  the  mortgagee  having 
received  the  proceeds  of  the  sale  or  the  benefit  thereof.    Ihid. 

4.  Principal  and  Surety — Judgments — Payment — Assignment — Trusts- 

Trustees — Liens. — A  surety  defendant  in  a  judgment  with  the  prin- 
cipal according  to  principles  heretofore  obtaining  in  North  Carolina, 
without  the  aid  of  statute,  in  order  to  preserve  the  judgment  lien  and 
enforce  it  for  his  reimbursement,  is  required  to  have  it  assigned  to 
some  third  person  for  his  benefit,  and,  in  case  of  collateral  security, 
he  is  in  such  instances  also  entitled  to  the  full  equitable  doctrine  of 
subrogation ;  but  if  he  pays  the  judgment  debt  on  which  he  is  himself 
bound,  without  having  it  assigned,  as  indicated,  he  then  becomes  the 
simple  contract  creditor  of  his  principal.    Davie  v.  Sprinkle,  580. 

5.  Same — Statutes. — The  Laws  of  1919,   ch.   194,   gives   the  right  or  a 

surety  against  whom,  with  the  principal  debtor,  a  judgment  has  been 
obtained,  the  right,  upon  paying  the  judgment,  to  demand  of  the 
judgment  creditor  that  the  judgment  be  transferred  to  a  trustee  for 
his  benefit,  providing  that  the  lien  shall  be  kept  alive  for  his  benefit, 
and  that  the  judgment  debtor  so  refusing  shall  not  thereafter  be 
entitled  to  execution.    Ibid. 

6.  Same — Status   Quo. — Under   a    proper   interpretation   of   the   relevant 

parts  of  ch.  194,  Laws  of  1919,  it  is  Held,  that  the  refusal  of  the 
judgment  creditor  to  transfer  the  judgment  to  some  third  person  to 
preserve  the  lien  thereof  for  the  benefit  of  surety,  tendering  payment 
of  the  same,  means  from  his  final  refusal  to  do  so,  and  not  when  the 
status  of  the  parties  remain  the  same,  and  the  judgment  creditor 
subsequently  offers  to,  and  stands  willing  to,  assign  the  judgment,  as 
the  statute  requires.    Ibid. 
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7.  Principal   and   Suretu^-Indemnity — Bonds — Beneficiaries — Actions. — It 

is  not  required  that  the  beneficiaries  of  indemnity  contract  should  be 
named  therein  to  recover  thereon,  when  such  is  provided  for  in  the 
bond  by  express  stipulation,  or  by  fair  and  reasonable  Int^idment, 
construing  together  the  bond  and  the  contract  it  is  intended  to  secure. 
Dixon  V.  Home,  586. 

8.  Same — Mechanic's  Liens — Materialmen — Laborers — Contracts. — ^A  bond 

against  liability  on  a  contract  given  for  the  erection  of  a  house  given 
to  the  owner,  is  for  the  faithful  performance  of  the  contractor's 
contract,  and  that  he  will  satisfy  and  save  the  owner  harmless  against 
costs  and  damage  by  reason  of  his  failure  so  to  do ;  and  the  contract, 
among  other  things,  stipulates  that  the  contractor  shall  furnish  labor, 
materia;i,  etc.,  at  a  named  price,  and  give  bond  for  the  faithful  per- 
formance of  the  contract:  Held,  it  included  the  laborers  on  and 
furnishers  of  material  used  in  the  house,  and  they,  though  not  parties 
to  the  contract,  may  recover  against  the  surety  on  the  bond  to  the 
extent  of  their  lawful  claims.    Ibid. 

PRIVILEGE.     See  Libel  and  Slander,  3. 

PROBATE.     See  Wills,  6. 

PROBATE  OFFICER.     See  Evidence,  13. 

PROCESS.     See  Judgments,  6 ;  Summons,  1,  2. 

PROCESSIONING.     See  Courts,  2,  4 ;  Issues,  1 ;  Clerks  of  Courts,  1. 

PROFITS.    See  Contracts,  5 ;  Waiver,  1. 

PROPERTY.     See  Officers,  2. 

PROSECUTION.     See  Costs,  1. 

PROXIMATE  CAUSE.     See  Railroads,  9 ;  Negligence,  8. 

PUBLICATION.     See  Municipal  Corporations,  14,  15,  16 ;  Courts,  16. 

PUBLIC  OFFICE.     See  Appeal  and  Error,  35. 

PUBLIC  OFFICERS.     See  Officers,  1,  3. 

PULLMAN  COMPANIES.     See  Carriers  of  Passengers,  1. 

PUNCTUATION.     See  WiUs,  26. 

PURCHASERS.  See  Judgments,  2,  4;  Wills,  9;  Municipal  Corporations,  16; 
Estates,  13,  14;  Deeds  and  Conveyances,  9;  Contracts,  14,  16;  Official 
Bonds,  1. 

QUARANTINE.     See  Health,  1. 

QUESTIONS  FOR  JURY.  See  Evidence,  5,  14,  16 ;  Railroads,  7.  9,  15 ;  NegU- 
gence,  5,  14 ;  Employer  and  Employee,  14 ;  Intoxicating  Liquors,  2 ;  Homi* 
cide,  6;  Mimicipal  Cori)orations,  20;  Limitation  of  Actions,  8. 


INDEX.  889 


RAILROADS.     See  Carriers  of  Goods;  Carriers  of  Passengers;  Courts,  8; 
Fires,  1;  War,  1,  3;  Negligence,  2;  Parties,  3. 

1.  Railroads —  Evidence —  Negligence —  Crossings  —  Gates  —  Watchman  — 

Municipal  Assent. — It  is  incumbent  upon  a  railroad  company  to  take 
such  reasonable  precautions  as  are  necessary  to  the  safety  of  travelers 
at  a  public  crossing,  and,  upon  the  issue  of  negligence,  it  is  competent 
to  show  that  there  were  no  automatic  alarms  or  gates  at  the  crossing 
in  plaintiiTs  action  to  recover  damages,  caused  by  a  collision  of  plain- 
tiff's automobile  with  defendant's  train,  it  being  for  the  jury  to 
determine  the  question  of  whether  the  plaintiff's  or  the  defendant's 
negligence  was  the  proximate  cause;  and  the  assent  of  the  municipal 
authorities  that  a  watchman  should  be  stationed  at  the  crossing,  who 
should  give  warning,  is  not  conclusive  upon  the  question.  Dudley  v. 
R.  R.,  34. 

2.  Railroads — Crossings — Collisions — Automobiles — Negligence — Proximate 

Cause — Superior  Rights — Pedestrians. — The  liability  of  the  defendant, 
whose  train  had  a  collision  with  the  plaintiff's  automobile  at  a  public 
crossing  depends  upon  whether  the  plaintiff's  or  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury;  and  a  prayer  for 
instruction,  tendered  by  the  defendant,  which  eliminates  this  prin- 
ciple, makes  it  the  plaintiff's  duty  to  recognize  the  prior  right  of  the 
defendant  to  its  roadway,  is  properly  refused.  The  principle  apply- 
ing to  a  trespasser  who  was  negligent  after  the  defendant's  engineer 
should  have  discovered  his  condition,  distinguished.    Ibid. 

3.  Railroads — Judgments — Director  General — Lessor  and  Lessee — Federal 

Statutes. — When  the  Government,  represented  by  the  Director  Gen- 
eral, is  a  party  defendant  with  a  railroad  company,  under  the  Federal 
Control  Act,  a  judgment  against  the  Director  General  alone  is  not 
objectionable,  the  Government  being  the  lessee  operating  the  railroad, 
and  the  railroad  company  the  lessor,  permitting  adjustments  of 
balances  due  under  the  Federal  statute,  and  a  judgment  could  be 
taken  against  either  or  both.    Ibid. 

4.  Railroads — Street  Railways — Charters — Municipal  Corporations — Cities 

and  Totcns — Enlarged  Limits — Governmental  Powers — Streets  and 
Sidetcalks. — The  provisions  of  a  charter  granted  by  a  municipality 
to  a  street  railway  company  that  it  pave  along  and  between  its  rails 
and  turnouts,  etc.,  in  the  same  manner  and  materials,  etc.,  as  the 
municipality  should  use  when  improving  its  streets  where  the  tracks 
run,  applies  to  improvements  of  streets  in  added  territory  by  an 
extension  of  the  city  limits,  not  alone  under  the  conditions  imposed 
by  the  charter,  but  also  under  the  general  exercise  of  the  govern- 
mental powers  of  the  municipality.    R.  R.  v.  Power  Co.,  234. 

5.  Same — Moving  Track. — Under  a  provision  of  a  franchise  given  for  a 

street  railway  by  a  municipal  corporation  that  its  tracks  shall  be 
located,  wherever  practicable,  in  the  center  of  the  street,  and  also 
under  the  general  police  or  governmental  powers  generally  exercised 
by  the  municipality,  a  city  or  incorporated  town  may  lawfully  require 
the  railway  company  to  remove  a  track  it  is  operating  on  the  side  of 
a  street  near  the  sidewalk,  to  the  center  of  the  street.     Ibid. 

6.  Railroads — Crossings — Collisions — Negligence — Contributory  Negligence 

— Instructions — Appeal  and  Error — Reversible  Error. — Where,  upon 
the  trial  of  an  action  against  a  railroad  company  to  recover  damages 
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for  a  personal  injury  sustained  by  one  driving  upon  a  railroad  track 
at  a  street  crossing  in  a  town,  there  is  evidence  tending  to  show  that 
the  view  of  the  plaintiff  was  obstructed  by  box  cars  the  defendant 
had  permitted  to  remain  on  spur  or  lateral  tracks  at  the  crossing: 
that  the  plaintiff  knew  of  the  frequent  passing  of  trains  at  this  place, 
and  the  train  causing  the  injury  approached  without  sounding  its 
whistle  or  ringing  its  bell,  and  the  plaintiff  was  prevented  from  seeing 
the  train  approach  by  the  intervening  box  cars,  or  hearing  it  by 
reason  of  the  noise  of  the  running  engine  of  his  automobile,  and  that 
he  did  not  come  to  a  firtl  stop  before  going  on  the  track,  but,  not 
hearing  or  seeing  the  train,  he  increased  the  speed  of  his  automobile, 
and  was  immediately  struck  upon  passing  the  end  of  a  box  car,  which 
would  not  have  happened  had  he  stopped  his  machine  to  investigate : 
Held,  an  instruction  to  answer  the  issue  as  to  contributory  negligence 
in  the  negative,  if  the  plaintiff  looked  and  listened  before  entering 
upon  the  track,  under  the  circumstances,  without  reference  to  the 
law  relating  to  his  not  stopping  to  ascertain  the  danger,  is  reversible 
error.     Kimbrough  v,  Hines,  21  A. 

7.  Railroads — Collisions — Negligence — Contributory  Negligence — Crossings 

— "jSffop,  Look,  Listen'" — Evidence — Questions  for  Jury. — While  it  is 
evidence  of  contributory  negligence  for  the  plaintiff  to  drive  his  auto- 
mobile upon  the  defendant's  track  at  a  public  crossing  without 
stopping,  it  may  not  be  so  held,  as  a  matter  of  law,  when  he  slowly 
and  cautiously  had  approached  the  track,  had  looked  and  listened, 
and  was  prevented  from  seeing  the  coming  train  by  growth  that  the 
defendant  had  permitted  to  remain  on  its  right  of  way,  or  from  know- 
ing that  the  train  was  approaching  because  of  the  failure  of  defend- 
ant's employees  to  sound  the  whistle  or  ring  the  bell  of  the  locomotive. 
Perry  v.  R.  /?.,  290. 

8.  Railroads — Collisions — Signals — Negligence — Enidence. — It  is  the  duty 

of  the  employees  of  a  railroad  company  to  give  reasonable  and  timely 
notice  of  the  approach  of  its  train  to  a  public  crossing,  by  ringing 
the  bell  or  blowing  the  whistle  of  the  locomotive,  or  doing  both,  when 
the  circumstances  demand  it,  and  its  negligence  in  the  failure  to 
perform  this  duty  may  be  shown  upon  the  testimony  of  nearby  wit- 
nesses to  the  effect  that  they  did  not  hear  the  whistle  or  the  bell  at 
the  time  of  the  Injury.    Ibid. 

9.  Same — *'Stop,  Look,  Listen'* — Proximate  Cause — Questions  for  Jury. — 

UiK)n  evidence  that  the  plaintiff  did  not  stop  on  a  public  highway 
before  entering  on  the  defendant  railroad  company's  right  of  way 
while  driving  an  automobile,  resulting  in  a  collision  with  defendant's 
train,  and  that  the  plaintiff  was  prevenled  from  seeing  or  hearing 
the  approach  of  the  train  by  the  negligence  of  the  defendant  in  failing 
to  give  warning  by  ringing  its  bell  or  blowing  its  whistle,  and  per- 
mitting growth  to  remain  upon  its  right  of  way,  and  that  the  plaintiff 
was  carefully  observant  and  slowly  driving  at  the  time  of  the  colli- 
sion :  Held,  the  question  of  proximate  cause  is  presented  upon  the 
issue  of  contributory  negligence.    Ibid. 

10.  Railroads —  Negligence —  Contributory  Negligence  —  Crossings  —  "Stop, 
Look,  Listen'* — Si-gns. — A  sign  maintahied  by  a  railroad  company  at 
its  crossing  with  a  public  highway,  for  travelers  thereon  to  "Stop, 
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look,  and  listen/*  has  no  other  legal  effect  than  to  call  to  their  atten- 
tion the  duty  imposed  upon  them  by  law  to  exercise  ordinary  care 
for  their  own  safety.    I  hid. 

11.  Railroads — Fires — Negligence — Evidence — Issues — Burden  of  Proof — 

Res  Ipsa  Loquitur — Instructions. — Where,  in  an  action  to  recover 
damages  of  a  railroad  for  the  negligence  of  the  defendant  In  burning 
over  plaintiffs  lands,  there  is  evidence  that  the  injury  was  caused 
by  sparks  from  the  defendant's  passing  locomotive  which  started  the 
conflagrration,  a  prima  facie  case  Is  established  under  the  doctrine  of 
res  ipsa  loquitur^  and  the  burden  of  the  issue  remains  with  the  plain- 
tiff, the  prima  facie  case  being  only  sufficient  evidence  to  carry  the 
case  to  the  jury  and  to  sustain  a  verdict  in  the  plaintiff's  favor.  An 
instruction  to  the  jury  which  places  upon  the  defendant  the  burden 
of  satisfying  the  jury  by  a  preponderance  of  the  evidence  that  it  was 
not  negligent  is  error.    Page  v.  Mfg.  Co.,  330. 

12.  Same — Appeal  and  Error — Reversible  Error. — It  is  reversible  error  for 

the  trial  judge  to  Instruct  the  jury,  in  effect,  that  the  burden  of  the 
issue  did  not  remain  with  the  plaintiff,  in  his  action  against  a  railroad 
company  for  negligently  setting  out  fire  from  its  passing  locomotive 
to  the  injury  of  his  land,  where  applying  the  doctrine  of  res  ipsa 
loquitur.    Ibid. 

13.  Railroads — Federal  Control — Director  General — Parties. — The  Federal 

act  for  the  Government  control  of  the  railroads  during  the  war 
•  specifically  gives  a  right  of  action  against  the  carrier  without  joining 
the  Director  General  of  Railroads  (sec.  10)  ;  and  objection  that  an 
action  sounding  in  tort  against  a  railroad  company  is  fatally  defective 
in  not  making  the  Director  General  a  necessary  party,  is  untenable. 
Semble,  the  question  as  to  whether  he  should  be  made  a  formal  party 
is  not  a  practical  one  in  this  case.    Lanier  v.  Pullman  Co.,  407. 

14.  Railroads —  Negligence —  Contributory  Negligence —  Obstructed  View — 

Smoke — Matters  of  Law — Courts — Trials — Obstruction. — Upon  the 
evidence  of  plaintiff,  a  boy  15  or  16  years  of  age,  in  his  action  against 
a  railroad  company,  that  after  waiting  at  the  end  of  a  string  of 
box  cars  on  a  lateral  spur  track  to  two  main-line  tracks  of  the 
defendant,  for  the  passage  of  a  freight  train  on  one  of  the  main  lines, 
which  threw  out  great  quantities  of  smoke  and  cinders  in  passing, 
and  while  enveloped  in  smoke  so  he  could  not  see,  he  attempted  to 
cross  the  tracks  and  was  immediately  struck  and  injured  by  another 
train  going  in  an  opposite  direction  from  the  train  throwing  out  the 
smoke,  on  the  other  main-line  track,  when  he  knew  that  defendant's 
trains  were  constantly  running  there:  Held,  the  plaintiff,  in  going, 
as  if  blindfolded,  upon  the  track,  under  the  circumstances,  was  guilty 
of  contributory  negligence,  the  proximate  cause  of  the  injury,  irre- 
spective of  whether  the  defendant's  engineer,  on  the  train  which 
caused  the  injury,  rang  the  bell  or  sounded  the  whistle  as  his  train 
approached.    Lee  v.  R.  R.,  413. 

15.  Railroads —  Evidence —  Negligence —  Contributory  Negligence — Trials — 

Questions  for  Jury — Master  and  Servant — Employer  and  Employee. — 
Evidence  that  an  employee  of  a  railroad  company,  in  the  performance 
of  his  duties,  and  obeying  the  order  of  its  foreman,  left  a  place  of 
safety  on  its  train,  provided  for  his  return  from  work,  boarded  the 
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train  as  it  was  leaving,  and  was  prevented  from  entering  a  car  on  the 
train  because  of  its  narrow  door  and  crowded  condition ;  and  while 
thus  being  compelled  to  ride  on  its  running  board  was  struck  and 
injured  after  going  about  three  hundred  yards,  by  a  switdi  post 
placed  about  eighteen  inches  therefrom,  and  when  the  speed  of  the 
train  had  reached  twenty  miles  an  hour,  and  that  in  starting  no 
whistle  was  blown  or  bell  rung,  is  sufficient  evidence  of  the  defend- 
ant's actionable  negligence,  and  also  of  the  plaintiff's  contributory 
negligence  in  not  doing  what  was  required  of  him  to  reach  a  place 
of  safety  or  avoid  striking  the  switch  post,  within  the  stated  space,, 
to  take  the  case  to  the  jury  on  both  of  these  issues.    Hill  v,  R.  R.,  490. 

RATES.     See  Corporation  Commission,  1. 

RATIFICATION.     See  Fraud,  1;  Judgments,  14. 

REBUTTAL.     See  Contracts,  12. 

RECEIVERS.     See  Corporations,  3. 

RECORDARI.     See  Courts,  22. 

RECORDERS'  COURTS.     See  Judgments,  21. 

RECORDS.     See  Appeal  and  Error,  4,  7,  24,  41.  * 

REFERENCE.     See  Appeal  and  Error,  19,  20,  21,  22. 

REFORMATION.     See  Deeds  and  Conveyances,  10 ;  Judgments,  7. 

REGISTRATION.     See  Elections,  4 ;  Official  Bonds,  1. 

RELEASE.     See  Contracts,  18. 

REMAINDER.     See  Estates,  7 ;  Wills,  8,  21. 

REMEDY.     See  Constitutional  Law,  17. 

REMOVAL  OF  CAUSES.     See  Executors  and  Administrators,  1. 

1.  Removal   of   Causes — Transfer   of   Causes — Courts — Jurisdiction — Mo- 

tions— New  Parties. — Where  a  cause  is  removable,  for  improper 
venue,  from  the  county  in  which  it  has  l>een  brought,  and  new  parties 
defendant  are  made  at  their  own  request,  such  new  parties  are  not 
prejudiced  by  the  delay  of  the  original  defendant  to  take  timely  steps 
to  remove  the  cause  to  the  proper  county,  when  they  act  promptly  and 
within  the  time  allowed  by  law.    Lumber  Co.  v.  Lumber  Co.,  13. 

2.  Removal  of  Causes — Mandamus. — Proceedings  for  the  issuance  of  the 

writ  of  mandamus  in  a  State  court  is  not  a  suit  of  a  civil  nature  at 
law  or  in  equity  such  as  can  be  removed  from  the  State  to  the  Federal 
Court  under  the  Federal  Removal  Acts.  Public  Service  Co.  v.  Power 
Co.,  335. 

3.  Removal  of   Causes — Mandamus — Petition. — ^Where   proceedings   upon 

petition  for  a  mandamus  are  sought  to  be  removed  to  the  Federal 
Courts  under  the  Federal  statute,  the  allegations  of  the  petition  for 
the  writ  must  be  taken  as  true.    Ibid. 
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4.  Removal  of  Causes — Mandamus — Puhlic-Service  Corporations — Corpo- 

rations—  Statutes —  Injunction —  Mandatory  Injunctions.  —  Where  a 
public-service  corporation  denies  its  customer  the  present  right  to  its 
services  of  a  continuous  nature,  and  declares  it  will  only  do  so  for  a 
specified  time  as  an  accommodation,  upon  a  petition  to  remove  the 
cause  to  the  Federal  Courts,  under  the  Federal  statutes:  Held,  the 
remedy  is  by  mandamus.  Pell's  Revisal,  sees.  822-824,  and,  when 
sought,  the  cause  is  not  removable  upon  the  theory  that  in  fact  it 
was  a  proceeding  for  a  mandatory  injunction.    Ihid. 

5.  Removal    of    Causes — Federal    Statutes — Partnership — Corporations — 

Parties — Nonresidents — Diversity  of  Citizenship — Torts — Contracts — 
Breach. — Where  one  of  the  plaintiffs  to  a  suit  is  a  nonresident,  as 
also  the  defendants,  it  may  not  be  removed  to  the  Federal  Court  by 
the  defendants  on  the  ground  of  diversity  of  citizenship;  and  this 
applies  when  the  action  is  for  damages  for  breach  of  contract,  brought 
by  several  members  of  a  partnership,  who  form  an  incorporated  com- 
pany after  the  occurrence  of  the  breach  of  contract  sued  on.  Motors 
Co.  V.  Motors  Co.,  Bl9. 

6.  Same — Courts — Jurisdiction. — Upon  a  motion  to  remove  a  cause  from 

the  State  to  the  Federal  Court,  on  the  ground  of  diversity  of  citizen- 
ship, where  it  appears  that  the  defendants  were  nonresidents,  and 
the  plaintiffs  were  a  partnership,  with  one  of  its  members  a  nonresi- 
dent, and  the  action  is  for  breach  of  contract,  the  mere  fact  that  one 
of  the  plaintiffs  signed  the  contract  as  "president"  does  not  preclude 
the  State  court  from  inquiring  into  the  fact  of  incorporation,  and 
retaining  the  cause  for  a  determination  of  this  question.    Ihid. 

7.  Removal    of    Causes — Federal    Statutes — Partnership — Corporations — 

Diversity  of  Citizenship — Courts — Jurisdiction. — A  partnership,  by 
holding  itself  out  as  a  corporation,  does  not  thereby  convert  itself  into 
one,  and  on  petition  to  remove  the  cause  to  the  Federal  Court,  for 
diversity  of  citizenship,  wherein  this  question  arises,  the  question  of 
the  plaintiff's  fraud  in  making  a  misjoinder  of  parties  to  retain  the 
Jurisdiction  of  the  State  court,  is  one  for  the  determination  of  the 
State  court,  and  the  cause  is  not  at  once  removable  to  the  Federal 
Court  as  a  matter  of  the  defendant's  right  under  the  Federal  law. 
Ihid.      ' 

RENTS  AND  PROFITS.     See  Statute  of  Frauds,  3. 

RES  GESTAE.     See  Evidence,  13 ;  Employer  and  Employee,  19 ;  Homicide,  8. 

RES  IPSA  LOQUITUR.     See  Railroads,  11 ;  Negligence,  5,  10. 

RESTRAINT  ON  ALIENATION.     See  Wills,  23. 

REVISAL.     (See  Consolidated  Statutes.) 

59.  (Laws  1919.)  The  change  of  the  rule  of  evidence  permitting  dying 
declarations  in  evidence  in  actions  for  the  wrongful  or  negligent 
death  is  valid.     Tatham  v.  Mfg.  Co.,  627. 

265.  Mortgage  or  deed  in  trust  given  in  lieu  of  official  bond  must  be  regis- 
tered as  other  like  instruments,  to  be  good  as  to  purchasers,  etc.^ 
who  have  registered  them.    Hooper  v.  Power  Co.,  651, 
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274.  Has  no  application  to  judgments  irregularly  entered.  Oough  v.  Bell, 
268. 

367.  This  section  extending  the  time  for  commencing  action  in  certain 
Instances  does  not  apply  to  the  period  in  which  the  insurer  Is 
required  to  bring  action  to  invalidate  a  noncontestable  policy  of 
life  insurance  after  the  death  of  insured  and  beneficiary  is  alive. 
Hardy  v.  Ins,  Co.,  180. 

389.  Prior  to  1891,  title  to  a  street  would  ripen  by  sufficient  adverse  posses- 
sion in  favor  of  a  citizen  against  a  municipal  corporation.  Lum- 
herton  i\  Branch,  249. 

408.  Amended  by  statute,  1913.  Wife  may  maintain  action  as  for  assault 
against  her  husband  for  forcing  her  and  giving  her  venereal  dis- 
ease.    Crowell  V.  Crowell,  516. 

419.  Suit  to  set  aside  deed  in  trust  or  to  establish  prior  lien  should  be 
brought  in  the  county  in  which  the  land  Is  situated.  Lumber  Co. 
V.  Lumber  Co.,  12. 

423-424.  Suit  to  set  aside  deed  of  trust  not  brought  where  land  is  situated 
may  be  transferred  there.    Ibid. 

423-424.  These  sections  do  not  apply  to  the  courts  taking  jurisdiction  of 
transitory  causes  of  action.    McOovem  v.  R.  R.,  219. 

424.  The  Federal  statute  relating  to  suits  by  and  against  carriers  under 
Government  control  as  a  war  measure  does  not  Interfere  with  our 
State  statute  as  to  venue.    Hill  v.  R.  R.,  428. 

481.  The  principara  action  for  conversion  or  embezzlement  against  his 
agent  sounds  in  tort,  and  the  latter  may  not  set  up  in  defense  a 
counterclaim  for  damages  for  breach  of  contract.  Hamilton  v. 
Benton,  79. 

507.  Courts  have  full  power  within  the  statute  to  allow  amendments  to 
process  and  pleadings,  correct  misnomers,  and  insert  other  relevant 
matters.     Barnard  v.  Drug  Co.,  436. 

531.  Where  the  controversy  is  reduced  to  one  unmistakable  fact,  objection 
to  the  charge  that  the  judge  did  not  state  in  a  plain  and  concise 
manner  the  evidence  and  explain  the  law  is  untenable.  8.  v.  WU- 
loughby,  676. 

535.  Upon  trial  for  murder,  when  there  is  evidence  of  the  less  ofiTense,  a 
charge  which  does  not  give  the  respective  positions  or  instruct  as 
to  what  constitutes  each  of  them  is  erroneous.    8.  v.  Bryant,  690. 

535.  Narrating  related  evidence  in  stating  the  contentions  of  the  parties 
and  explaining  to  the  jury  their  relevancy  to  the  issues  is  not  the 
expression  of  opinion  by  the  trial  judge.  Newton  v.  Texan  Co.. 
561. 

535.  In  this  case  the  charge  was  clear  and  comprehensive,  stated  the  posi- 
tion of  the  respective  parties,  and  is  not  objectionable  in  not  ex- 
plaining or  declaring  the  law  arising  from  the  evidence.  Tatham 
V.  Mfg.  Co.,  628. 

590,  591,  554.  Errors  in  the  charge  and  the  refusal  to  give  special  instruc- 
tions, when  properly  raised  and  appearing  of  record,  are  deemed 
excepted  to  without  appellant's  filing  formal  objections.  Paul  v. 
Burton,  45. 


INDEX.  845 


REVl^AJj— Continued. 

607.  Appeal  from  order  of  justice  of  peace  taxing  prosecuting  witness  with 
costs,  does  not  again  put  in  jeopardy  the  defendant  in  a  criminal 
action,  and  is  allowable.     iS\  v.  Cole,  682. 

614.  Upon  the  clerk's  transferring  a  processioning  proceeding  to  the  Sui)e- 
rior  Court  for,  trial,  without  objection,  a  motion  to  remand  for 
failure  of  defendant  to  raise  an  issue  of  title  will  be  refused. 
Exum  V.  Cha^e,  95. 

728.  Slander  is  an  injury  to  a  person,  and  will  sustain  proceedings  in 
attachment.     Tudale  v.  Eubanks,  153. 

803.  Controversy  submitted  without  action  does  not  confer  on  the  parties 
the  right  to  propound  interrogatories  to  the  court.  Herring  v. 
Herring,  165. 

817,  818.  Injunction  bond  does  not  limit  recovery  to  amount  of  bond  when 
injunction  is  sought  with  malice  and  without  probable  cause,  and 
when  damages  in  excess  of  amount  of  bond  is  sought,  the  plaintiff 
may  elect  to  sue  in  independent  action.    Shute  v.  Shute,  386. 

822,  824.  The  remedy  to  force  a  gi*a«i-public  corporation  to  perform  its 
duty  to  supply  plaintiff,  and  other  users,  without  discrimination  is 
by  mandamus,  and  not  removable  to  Federal  Court  on  the  theory 
it  is  a  mandatory  injunction.    Public  Service  Co.  v.  Power  Co.,  366. 

866.  Order  allowing  examination  of  opposite  party  to  prepare  pleading 
should  not  be  made  if  the  pleading  filed  is  sufficiently  explicit ;  the 
remedy.  In  proper  instances,  is  by  motion  to  make  it  more  specific, 
or  for  bill  of  particulars.    Jones  v.  Ouano  Co.,  319. 

952.  A  void  deed  to  the  wife  and  a  devise  to  her  of  her  husband's  lands 
does  not  put  her  to  her  election  under  the  terms  of  her  husband's 
will.    Elmore  v.  Byrd,  120. 

1297.  On  appeal  from  justice's  court  taxing  prosecutor  with  costs,  the  Supe- 
rior Court  may  inquire  as  to  whether  the  prosecution  was  frivolous 
or  malicious,  or  make  such  further  findings,  orders,  and  decrees 
as  the  justice  of  the  case  may  require.    ;8f.  v.  Cole,  682. 

1297.  To  tax  prosecuting  witness  with  cost  requires  a  finding  that  prosecu- 
tion was  frivolous  and  malicious.    Ibid. 

1419.  The  jurisdiction  of  justice's  court  In  actions  to  recover  unliquidated 
damages  not  exceeding  $200,  claimed  by  contract,  is  not  disturbed 
by  elements  of  false  warranty  and  deceit  being  involved,  or  upon 
the  theory  that  the  jurisdiction  does  not  exceed  $50  in  actions 
sounding  In  tort.     Newell  v.  Barley,  432. 

1467.  (Rule  2.)     See  reference  to  Revisal,  sec.  507. 

1492.  A  writ  of  reeordari  to  a  justice's  court  is  Improvldently  granted  de- 
fendant when  he  has  failed  to  perfect  his  appeal  within  the  statu- 
tory time,  and  this  is  imputable  to  the  party  and  not  his  attorney. 
Bargain  House  v.  Jefferson,  32. 

1500.  A  nonresident  plaintiff  may  maintain  an  action  here  against  an  initial 
and  nonresident  connecting  carrier,  the  cause  being  transitory. 
McGovem  v.  R.  R.,  219. 
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1565.  In  actions  for  absolute  divorce,  It  is  only  required  that  residence  be 

alleged  in  affidavit     WUHams  v.  WUUams,  273. 

1566.  Under  this  section,  before  amendment,  in  wife's  action  for  divorce 

a  menaa,  the  judge  may  leave  open  counter  allegations  and  award 
alimony,  including  attorney's  fees.    Hennja  v.  Hennis,  606. 

1567.  Amended  by  laws  of  1919,  gives  right  to  wife  for  subsistence  pendente 

lite,  but  not  for  attorney's  fees.    Allen  v.  Allen^  465. 

1581.  Heldy  under  the  facts  of  this  case  the  testator's  grandchildren  took 
an  estate  directly  from  him.     Ooode  v.  Heame,  475. 

1590.  Lands  affected  with  a  contingent  interest  and  sold,  the  courts  in  that 
county  will  afford  complete  relief  against  the  purchaser,  and  the 
court  ex  mero  motu  will  dismiss  an  independent  action  brought  in 
a  different  county.     Crate  ford  v.  Allen,  245. 

1590.  Lands  affected  with  contingent  interests  may  be  sold  under  conditions 
existing  in  this  case;  life  tenant  entitled  to  net  income  during  her 
life;  proceeds  should  be  paid  into  clerk's  office  and  reinvested  in 
lands.    Ex  parte  Rees,  192. 

1631.  The  wife,  who  had  executed  a  deed  to  land  with  her  deceased  hus- 
band, may  testify,  the  grantee  being  alive,  that  he  had  taken  from 
her  the  deed,  awaiting  his  performance  of  a  condition  before  deliv- 
ery, and  had  had  it  recorded;  and  that  in  fact  the  deed  had  not 
been  delivered  to  him.    Recce  p.  Woods,  631. 

1655-1657.  It  will  be  assumed  on  appeal  that  trial  judge  found  sufficient 
facts  to  support  his  order  allowing  inspection  and  production  of 
papers,  nothing  else  appearing ;  and  In  this  case.  Held,  the  affidavit 
was  sufficient,  under  the  circumstances,  to  support  the  order. 
Lcroy  v.  Saliba,  15. 

1656.  Motion  to  compel  a  public-service  corporation  to  furnish  plaintiff  with 
certain  contracts  to  show  unlawful  discrimination  is  to  discretion 
of  trial  judge,  and  not  reviewable  on  appeal  when  not  abused. 
R.  R.  V.  Power  Co,,  422. 

1656.  Where  public-service  corporations  hold  themselves  out  to,  and  did 
sell  electricity  to  other  such  cori)orations  for  resale,  a  motion  for 
it  to  furnish  contracts  with  others  to  show  discrimination  is  for 
material  matters  relating  to  the  issues  involved.  R,  R,  v.  Power 
Co.,  422. 

^105.  The  common-law  principles  that  make  husband  liable  for  his  wife's 
tort  still  obtain  unless  modified  by  statute;  and  he  is  now  liable 
therefor  when  they  are  living  together.    Young  v.  Newaome,  315. 

2107.  A  wife  is  not  put  to  his  election  under  the  terms  of  her  husband's  will 
when  the  land  conveyed  to  her  by  his  deed  is  void.  Elmore  v. 
Byrd,  120. 

2153.  An  Instrument  conforming  to  the  negotiable  instrument  law  does  not 
affect  a  purchaser  in  due  course  for  value  with  equities  between 
the  original  parties,  by  a  statement  thereon  of  an  executory  con- 
tract, or  of  a  warranty.     Critcher  v,  Ballard,  111. 
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2178,  2198,  2206,  2212.  A  negotiable  instrnment,  payable  to  order,  must 
be  properly  endorsed  to  shut  out  equities  and  defenses  existing 
between  the  original  parties.     Critcher  v.  Ballard,  111. 

2646.  The  negligence  of  the  employer's  vice  principal  causing  damages  with- 
out contributory  fault  of  injured  employee,  falls  without  the  rule 
of  the  fellow-servant  act.    Midgett  v,  Mfg.  Co.,  24. 

2916  (6),  2978.  City  authorities  may  not  sell  jail  or  municipal  office  build- 
ing without  giving  thirty  days  notice  or  approval  of  qualified 
voters.     Caratarphen  v.  Plymouth^  26. 

2956  (amended  by-laws  1920).  Advertisement  of  sale  of  municipal  bonds 
is  sufficient  if  made  in  newspaper  of  general  circulation  carrying 
financial  matters  as  a  customary  or  established  feature.  Comra. 
V.  Prudden,  496. 

3127  (2),  3113  (2).  Statutes  must  be  strictly  followed  to  make  valid  holo- 
graph will,  with  the  intention  of  writer  that  it  be  deposited  for 
safekeeping.    In  re  Bennett,  5. 

3128,  3129.  Judgment  upon  a  will  admitted  to  probate  in  common  form, 
is  conclusive  evidence  of  its  validity,  until  vacated  on  appeal  or 
declared  void  by  competent  tribunal,  unless  some  Inherent  defect 
appears  upon  the  face  of  the  proceedings.    Edwarda  v.  White,  55. 

3135.  Repels  the  bar  of  the  statute  of  limitations  when  caveator  to  will 
remains  under  coverture.    In  re  Hinton,  206. 

3145.  After  the  death  of  both  husband  and  wife,  lands  devised  to  the  hus- 
band and  by  him  conveyed,  are  subject  to  the  claim  of  after-born 
children  of  the  marriage.    Howe  v.  Hand,  103. 

3271.  Verdicts  should  be  in  the  precise  form  required  by  statute,  and  specify 
in  terms  the  degree  of  the  crime  of  which  the  prisoner  is  convicted. 
8.  V.  Bryant,  690. 

3274.  Section  provides  for  trial  de  novo  on  appeal  from  justice's  court  in 
both  criminal  and  civil  actions.     8.  v.  Cox,  682. 

3615,  3616.  Subornation  of  perjury  is  a  distinct  offense  from  perjury,  and 
triable  independently.    /Sf.  v.  Chambera,  705. 

RULES.     See  Wills,  26 ;  Carriers  of  Passengers,  2. 

RULES  OF  COURT.     See  Appeal  and  Error,  3,  30,  31,  36. 

RULE  IN  SHELLEY'S  CASE.     See  Deeds  and  Conveyances,  8 ;  Estates,  12. 

SAFE  PLACE  TO  WORK.     See  Employer  and  Employee,  3,  8,  10,  11,  12,  14. 

SALES.  See  Actions,  2 ;  Mortgages,  1,  2,  3,  4,  5,  9 ;  Contracts,  9,  14 ;  Estates, 
4,  5,  6,  14;  Judgments,  2;  Municipal  Corporations,  1,  12,  13,  14,  15; 
Principal  and  Agent,  1 ;  Wills,  11,  12 ;  Usury,  1 ;  Statutes,  3 ;  Courts,  16. 

1.  Salea — Mortgagea — Void  Forecloaure — Reaale — Title. —  Where,  under 
the  power  of  sale  contained  in  a  mortgage  or  deed  in  trust,  the  pur- 
chaser is  judicially  ascertained  to  have  acted  for  and  as  the  agent 
of  the  mortgagee,  he  and  the  mortgagee  may  again  sell  the  land  under 
the  continuing  power  contained  in  the  mortgage,  without  the  order 
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of  court  to  sell,  and  convey  the  title  to  the  purchaser  at  the  second 
sale.     Harrison  v.  Daw,  21. 

2.  SaU'8 — Auctioti — Suppressing  Bids — Deeds  and  Conveyances — Fraud. — 

The  purpose  and  i)olicy  of  a  sale  at  public  auction  is  to  obtain  the 
worth  of  the  projierty  by  free  and  fair  competition  among  the  bidders, 
and  where  one,  in  violation  of  his  principle  and  by  agreement  or 
words  and  conduct  reasonably  designed  and  calculated  to  effect  the 
result,  has  succeeded  in  stifling  competition  and  procuring  the  prop- 
erty at  a  lower  price,  he  will  not  be  allowed  to  hold  his  bargain,  and 
the  sale  and  deed  predicated  ui>on  it  will  be  set  aside.  Xash  v.  Hos- 
pital Co.,  59. 

3.  Same — Corporations — Pleadings — Demurrer. — The    minority    stockhold- 

ers of  a  corporation,  after  demand  on  and  refusal  by  the  corporation 
to  do  so,  brought  action  in  behalf  of  themselves  and  other  share- 
holders, etc.,  to  set  aside  a  deed  made  to  a  purchaser  of  the  lands 
sold  at  public  auction  under  allegation  that  the  purchaser  had  joined 
with  others  in  a  movement  to  purchase  the  property  for  the  use  of 
a  hospital  for  the  benefit  of  the  public,  and  had  secured  a  person  of 
high  standing  and  integrity  in  the  community  to  bid  for  them  up  to 
a  certain  price :  that  after  reaching  that  price  the  defendant  privately 
instructed  the  designated  bidder  to  bid  to  a  higher  price,  and  thinking 
he  was  doing  so  for  the  defendant  and  his  associates,  he  did  so,  and 
the  proiierty  was  accordingly  sold  to  him;  that  the  defendant's  asso- 
ciates, and  those  attending  the  sale,  understood  that  the  bidder  was 
acting  under  the  agreement  until  after  the  sale;  that  the  property 
brought  a  grossly  inadequate  price,  to  the  loss  of  the  shareholders  of 
the  cori)oration :  Held,  sufficient  to  set  aside  the  purchaser's  deed, 
and  a  demurrer  to  the  complaint  was  had.     Ibid. 

SAWDUST.     See  Deeds  and  Conveyances,  7. 

SAWMILLS.     See  Contracts,  1 ;  Evidence,  2. 

SCHOOLS.     See  Elections,  1. 

1.  Schools — School  Districts — Taxation — Statutes — Elections — Approval  of 

Voters — Constitutional  Law. — Under  the  provisions  of  Consolidated 
Statutes,  sec.  5626,  the  board  of  commissioners  of  a  county  may  form 
special  school-tax  districts  without  regard  to  township  lines,  and 
provide  for  a  levy  of  a  tax,  when  submitted  to  and  approved  by  a 
majority  of  the  voters  in  accordance  with  the  statute.  Riddle  v. 
Cumberland,  ,321. 

2.  Same — Ballots. — Under  a  statute  which  sets  out  a  form  of  ballot  to 

be  used  at  an  election,  the  use  of  such  form  is  directory  and  not 
mandatory,  unless  the  statute  so  declares,  this  matter  being  within 
the  discretionary  po^wer  of  the  Legislature ;  and  the  forms  prescribed 
by  Consolidated  Statutes,  sec.  5626,  **for  special  tax*'  and  "against 
si)ecial  tax"  in  an  election  for  the  formation  of  a  special  school-tax 
district,  will  not  render  the  election  invalid  when  a  free  and  fair 
opportunity  has  been  afforded  the  voters  therein  to  express  their  will 
at  the  poles,  and  from  the  order  calling  the  election  and  the  notice 
thereof,  and  from  the  si)ecial  facts  and  circumstances,  It  appears 
that  the  result  of  the  election  was  in  favor  of  the  tax,  though  voted 
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for  upon  forms  of  ballots   reading  "for"  or  "against  consolidated 
schools"  of  a  certain  territory  within  the  township.    Ihid, 

SERVICE.     See  Judgments,  6;  Summons,  1,  2. 

SLANDER.     See  Attachment,  2 ;  Courts,  6 ;  Libel  and  Slander,  1. 

SOLDIERS.     See  Elections,  5. 

SOLDIERS*  AND  SAILORS'  CIVIL  RELIEF  ACT.     See  Judgments,  5. 

SPECIAL  APPEARANCE.     See  Courts,  6,  20. 

SPECIAL  PRIVILEGES.     See  Constitutional  Law,  13. 

SPECIFIC   PERFORMANCE.     See    Contracts,    10;    Statute   of   Frauds,   3; 
Estates,  10. 

SPIRITUOUS  LIQUORS.     See  Intoxicating  Liquors. 

STATUTES.  See  Courts,  2,  8 ;  Actions,  2 ;  Costs,  1 ;  Appeal  and  Error,  1,  6, 
7,  35;  Criminal  Law,  6;  Attachment,  2;  Instructions,  14;  Bills  and 
Notes,  3;  Constitutional  Law,  1,  2,  5,  9,  12,  13,  16,  17;  Controversy 
Without  Action,  1;  Divorce,  1,  2,  3;  Election,  1;  Employer  and  Em- 
ployee, 1 ;  Husband  and  Wife,  1,  2,  4 ;  Estates,  2,  4,  5,  6 ;  Ofllcers,  1,  3 
Insurance,  Life,  4 ;  Judgments,  1,  5,  8 ;  Limitation  of  Actions  1 ;  Munici 
pal  Corporations,  4,  14,  15 ;  Subornation  of  Perjury,  2 ;  Pleadings,  1,  5 
Criminal  Law,  4;  Railroads,  3;  Mandamus,  2;  Wills,  1,  9,  33;  Schools 
1;  Removal  of  Causes,  4;  Corporation  Commission,  2;  Homicide,  3 
War,  3 ;  Evidence,  8,  10,  11 ;  Ofllcial  Bonds,  1 ;  Injimction,  1 ;  Intoxlcat 
ing  Liquors,  7;  Courts,  16;  Principal  and  Surety,  5;  Taxation,  1 
Health,  1. 

1.  Statutes  —  Subsequent  Statutes  —  Legislative  Powers  —  Constitutional 

Law. — A  legislative  enactment  cannot  control  subsequent  Legisla- 
tures upon  the  same  subject  when  within  the  powers  conferred  by 
the  Constitution.    Komegay  v,  Ooldshoro,  442. 

2.  Statutes — Related  Statutes — General  Statutes — Repugnancy — Excep- 

tions.— Legislative  acts  on  the  same  subject  are  construed  so  as  to  be 
reconcilable  when  this  can  be  done  by  fair  and  reasonable  intend- 
ment, and  a  special  act  will  control  in  its  intent  a  general  law,  and 
held  to  be  an  exception  when  necessarily  repugnant  thereto.    Ihid. 

3.  Statutes — Interpretation — Municipal  Bond — Sales — Notice — Newspapers 

— Impossibilities. — ^A  statutory  requirement,  in  this  case  providing 
that  the  notice  of  the  sale  of  municipal  bonds  shall  be  made  by  pub- 
lication in  "financial  paper  or  trade  Journal,  published  within"  this 
State,  will  not  be  so  construed  as  to  require  an  impossibility.    Comrs. 

V.  Prudden,  496. 

« 

4.  Statutes — Doubtful  Meaning — Courts — Validity — Licenses — Automobiles 

— Taxation. — It  is  a  rule  of  statutory  construction  that  the  courts  are 
inclined  against  an  interpretation  that  will  render  a  law  of  doubtful 
validity,  and  quaere,  as  to  the  validity  of  a  statute  giving  to  a  manu- 
facturer, or  others,  the  exclusive  privilege  of  selling  any  special  make 
of  automobiles  after  the  same  has  been  acquired  and  used  by  inde- 
pendent purchasers.    S.  v.  Barber,  711. 
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6.  Same — Amendments — Criminal  Law, — (Construing  ch.  90,  sec.  72,  Public 
Laws  1919,  with  the  act  subsequently  passed  at  the  Special  Session 
of  the  same  year,  adding  a  provision  for  licensing  second-hand  dealers 
in  automobiles  when  the  manufacturer's  tax  of  five  hundred  dollars 
has  been  paid  and  fixing  the  fee  at  fifty  dollars,  evidences  the  intent 
of  the  former  law  that  taxing  second-hand  automobiles  was  not 
included  in  its  provisions,  though  not  applicable  to  the  indictment 
in  the  present  case,  the  alleged  offense  of  selling  a  second-hand  auto- 
mobile without  the  license  having  been  committed  before  the  passage 
of  the  amendment.    Ibid, 

6.  Statutes — Amendments — Taxation — License — Automobiles, — Section  85, 
ch.  90,  Public  Laws  1919,  making  it  a  misdemeanor  for  any  one  engag- 
ing in  any  business  or  practicing  any  profession  for  which  a  license 
is  required  by  the  act,  by  its  express  terms  and  accepted  interpreta- 
tion applies  only  where  a  license  is  provided  for  in  other  portions 
of  the  law,  and  not  to  the  sale  of  second-hand  automobiles,  not 
included  within  the  intent  and  meaning  of  sec.  72  of  the  same  chapter. 
Ibid, 

STATUTE  OF  FRAUDS.     See  Trusts,  1. 

1.  Statute  of  Frauds — Contracts — Specific  Performance — Sufficient  Writ- 

ings— Accepted  Checks — Deeds  and  Conveyances — Equity — Fraud, — 
Under  a  parol  contract  to  sell  a  certain  house  and  lot  in  a  city,  a 
check  made  to  the  seller  in  part  payment  of  the  purchase  price 
thereof,  with  sufficient  designation,  and  endorsed  and  collected  by 
him,  is  a  sufficient  writing  to  enforce  the  performance  of  the  contract 
within  the  intent  and  meaning  of  the  statute  of  frauds,  as  is  also  a 
formal  deed  to  the  land  made  alid  executed  by  the  seller  and  placed 
by  him  in  the  hands  of  his  attorney  or  agent,  to  be  delivered  to  the 
purchaser  upon  his  performing  the  conditions  imposed  upon  him  by 
his  contract  of  purchase.    Harper  v.  Battle^  375. 

2.  Same — Collateral   Controversies. — ^Where   the   writing  is   sufficient  to 

enforce  a  contract  to  convey  lands  within  the  intent  and  meaning  of 
the  statute  of  frauds,  a  controversy  between  the  parties  as  to  which 
one  should  pay  the  taxes  for  the  preceding  or  current  year,  relates 
to  the  meaning  of  the  contract,  and  not  to  its  existence  or  validity. 
Ibid. 

3.  Statute  of  Frauds — Contracts — Specific  Performance — Equity — Time  of 

Performance — Rents  and  Profits — Court's  Discretion. — Where  the 
jury  has  decided  with  the  plaintiflT  in  his  suit  to  enforce  specific  per- 
formance of  a  contract  to  convey  lands,  and  as  to  the  time  agreed 
it  should  be  effective,  it  is  not  within  the  discretion  of  the  trial  court 
to  disallow  the  rents  and  profits  to  the  plaintiff  from  that  date  merely 
on  account  of  some  delay  in  demanding  the  deed,  for  he  is  entitled 
thereto  as  a  matter  of  right.    Ibid. 

STENOGRAPHER'S  NOTES.     See  Appeal  and  Error.  41. 

STREAMS.     See  Deeds  and  Conveyances,  7. 

STREETS  AND  SIDEWALKS.     See  Municipal  Ck)rporations,  3,  6,  7,  9,  10, 
18,  19;  Railroads,  4;  Deeds  and  CJonveyances,  9. 
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STREET  RAILWAYS.     See  RaUroads,  4. 

SUBORNATION  OF  PERJURY. 

1.  Subornation  of  Perjurp — Perjury — Evidence. — Upon  a  trial  for  suborna- 

tion of  perjury  of  a  witness  who  had  testified  falsely  in  behalf  of  the 
defendant's  son  in  a  criminal  action,  it  is  competent  for  the  State  to 
show  the  commission  of  the  act  of  perjury  on  the  trial  of  the  criminal 
action  against  the  defendant's  son  and  the  defendant's  threats  and 
coercion  resulting  in  the  perjury  of  the  witness,  and  such  facts  and 
circumstances  in  evidence  on  the  son's  trial  that  will  tend  to  show 
defendant's  motive  therein  and  to  corroborate  the  State's  witness  in 
the  present  trial  for  subornation  of  perjury.    8,  v.  ChamberSy  705. 

2.  Subornation  of  Perjury — Perjury — TriaU— statutes, — While   suborna- 

tion of  perjury  is  accessional  In  its  nature,  it  has  been  made  an 
offense  separate  and  distinct  from  perjury,  triable  independently 
(Rev.,  3615),  and  punishable  as  if  the  person  committing  the  offense 
had  himself  committed  the  perjury.     (Rev.,  3616.)     Ibid. 

3.  Subornation  of  Perjury — Definition — Perjury — Subornation  of  perjury 

is  where  the  accused  has  instigated  or  procured  a  person  to  testify 
knowingly,  willfully,  falsely,  and  corruptly,  under  oath  administered 
by  one  lawfully  qualified  for  the  purpose,  with  the  foreknowledge 
or  belief  that  the  testimony  would  be  thus  falsely  given.    Ibid. 

4.  Subornation  of  Perjury — Perjury — AdmisHona — Burden  of  Proof — In- 

structions— Pleas — Confession  and  Avoidance. — ^Upon  the  trial  of  an 
action  for  subornation  of  a  witness  on  a  general  denial  of  guilt  by  the 
accused,  an  admission  by  him  that  the  witness  had  been  convicted 
of  perjury  by  a  court  of  competent  jurisdiction,  is  not  an  admission 
by  the  accused  that  he  had  corruptly  subserved  him,  and  a  charge 
by  the  court  to  the  jury  that  the  admission  was  in  the  nature  of  a 
plea  of  confession  and  avoidance  places  upon  the  accused  the  burden 
of  showing  he  was  not  guilty  of  corruptly  procuring  the  testimony, 
when  the  burden  remains  with  the  State  throughout  to  show  it 
beyond  a  reasonable  doubt,  and  the  instruction  is  reversible  error. 
Ibid. 

SUBSTITUTION.     See  Contracts,  7. 

SUMMONS.    See  Judgments,  6 ;  Courts,  13. 

1.  Summons — Process — Service — Nonresidents — Principal  and  Agent — Cor- 

porations.— Under  the  principle  that  valid  service  of  summons  can 
be  made  upon  a  nonresident,  by  service  upon  his  agent  here  having 
charge  or  management  of  a  branch  of  his  principal's  business  requir- 
ing the  exercise  of  his  own  judgment  or  discretion;  it  is  held  that 
service  in  this  State,  upon  the  agent  of  a  nonresident  furniture  corpo- 
ration, who  had  discretionary  power  or  judgment  in  purchasing  furni- 
ture, is  valid  in  plaintiff's  action  to  recover  on  a  contract  of  sale  of 
furniture  made  with  the  same  person.  Furniture  Co.  v.  Furniture 
Co.,  531. 

2.  Summons — Service — Process — Clerks  of  Court — Courts — Findings — Ap- 

peal and  Error — Actions. — Where  the  clerk  of  the  court  has  refused 
defendant's  motion  to  dismiss  plaintiff's  action  for  divorce,  made  on 
the  ground  that  the  summons  had  been  issued  less  than  ten  days 
from  the  time  set  for  its  return,  finding  the  fact  to  the  contrary,  which 
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was  affirmed  by  the  trial  Judge  on  appeal,  such  findings  are  not 
reviewable  in  the  Supreme  Ck)urt  on  appeal  thereto,  and  the  action 
of  the  lower  court  will  be  affirmed.    Hermis  v.  Hennis,  606. 

SUPERIOR  COURTS.     See  Courts,  10,  14;  Appeal  and  Error,  17;  Costs,  2; 
Criminal  Law,  5. 

SURVEYS.    See  Trespass,  2. 

Surreys  —  Magnetic  Needle  —  Variation  —  Judgments  —  Boundaries. —  To 
ascertain  a  dividing  line  between  adjoining  owners  of  land  deter- 
mined by  Judgment  in  1885,  as  running  from  a  certain  point  west, 
it  is  necessary  to  take  into  consideration  the  variation  of  the  magnetic 
needle,  which,  by  common  knowledge,  is  different  in  various  parts  of 
the  world;  and  when  the  only  evidence  by  expert  surveyors  is  that 
this  variation  in  this  locality  is  one  degree  for  every  twenty  years,  or 
the  difference  between  due  west  then  and  now  is  north  88%,  an  In- 
struction that  if  the  fact  is  so  found  by  the  Jury  upon  the  evidence 
to  answer  the  issue  accordingly,  is  a  correct  one.  McCourry  v. 
McCourry,  508. 

SYNONYMOUS  TERMS.     See  WUls,  22. 

TAXATION.     See  Elections,  2,  3 ;  Schools,  1 ;  Constitutional  Law,  6 ;  Statutes, 
4,  6. 

Taxation — Automobiles — License — Principal  and  Agent — Statutes. — Chap- 
ter 90,  sec.  72,  Public  Laws  of  1919,  requiring  a  license  tax  of  five 
hundred  dollars  from  manufacturers,  or  from  corporations  or  persons 
offering  for  sale,  etc.,  auto-vehicles  in  this  State,  authorizing  such  as 
have  paid  the  tax  to  employ  an  unlimited  number  of  agents  to  sell 
the  machine  designated  in  the  license,  upon  a  duplicate  license  issued 
with  the  agent's  name  therein  on  the  payment  of  a  fee  of  five  dollars 
for  each  agent,  was  not  intended  to,  and  does  not  include  a  dealer 
in  second-hand  automobiles,  but  only  contemplates  the  payment  of 
the  tax  and  tlie  taking  out  of  a  license  by  the  manufacturer,  or  in 
default  thereof,  by  the  dealer  in  new  automobiles,  with  the  right  of 
the  latter,  in  so  doing,  to  appoint  agents  in  the  same  manner  and  to 
the  same  extent  as  the  manufacturer  was  authorized  upon  the  pay- 
ment of  the  five  hundred  dollar  tax  as  provided  by  the  statute.  iS. 
V.  Barber^  711. 

TAXES.     See  Elections,  6. 

TENANTS  IN  COMMON.     See  WUls,  27. 

TENDER.     See  Mortgages,  8;  Elections,  6. 

THREATS.     See  Homicide,  11. 

TIMBER.    See  Contracts,  1;  Deeds  and  Conveyances,  1;  Evidence,  2;  Es- 
tates, 8. 

TITLE.     See  Deeds  and  Conveyances,  12;  Issues,  1. 

TOOLS  AND  APPLIANCES.     See  Employer  and  Employee,  11. 

TORTS.    See  Pleadings,  1 ;  Husband  and  Wife,  2 ;  Carriers  of  Passengers,  1 ; 
Courts,  12;  Removal  of  Causes,  5;  Negligence,  11,  15. 
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TRAMROADS.     See  Fires,  1. 

TRANSFER  OF  CAUSES.     See  Removal  of  Causes,  1. 

TRANSFER  TO  TERM.     See  Oerks  of  Court,  1. 

TRESPASS.    See  Deeds  and  Conveyances,  6. 

1.  Trespass — Estates — Life    Estates — Evidence — Nofisuit. — A    tenant    for 

life  in  possession  of  the  lands  may  recover  nominal  damages  for 
trespass  thereon,  and  a  motion  for  Judgment  as  of  nonsuit  upon  the 
evidence  is  properly  disallowed.    Lee  v.  Lee,  86. 

2.  Trespass — Evidence — Admissions — Surveu — Court's  Supervision. — Held, 

under  the  admissions  in  this  action  of  trespass,  a  certain  portion  of 
the  land  awarded  to  the  defendant  should  be  marked  under  the 
supervision  of  the  court  to  avoid  future  litigation.    I  hid. 

TRIALS.  See  Courts,  7 ;  Railroads,  14,  15 ;  Evidence,  5 ;  Negligence,  2,  13,  14 ; 
Municipal  Corporations,  11,  20;  New  Trials,  1;  Wills,  18;  Employer 
and  Employee,  12,  14;  Intoxicating  Liquor,  2;  Homicide,  6;  Issues,  2; 
Subornation  of  Perjury,  2;  Limitation  of  Actions,  3. 

1.  Trials — Issues — Pleadings — Appeal  and  Error — Objections  and  Excep- 

tions.— It  is  reversible  error  for  the  trial  Judge  to  submit  an  issue  to 
the  Jury  not  raised  by  the  pleadings,  over  the  objection  of  a  party, 
when  both  parties  insist  upon  the  submission  only  of  the  issue  they 
have  raised ;  as  where  the  issue  is  as  to  whether  the  defendant  liad 
breached  a  condition  subsequent  in  a  conveyance  of  lumber  growing 
upon  the  plaintilTs  land  by  cutting  or  sawing  timber  near  his  fish 
pond,  and  thereby  destroying  the  fish  by  the  sawdust  therefrom,  and 
the  issue  submitted  relates  to  a  different  cause  created  by  statute 
applicable  to  the  county  alone,  and  not  stated  in  the  pleadings. 
Hinton  v.  Vinson,  3»3. 

2.  Trials — Remarks  of  Counsel — Homicide — Murder. — ^A  remark  by  the 

solicitor  when  selecting  a  Jury  for  trial  for  murder,  that  he  under- 
stood the  defendant  did  not  deny  the  killing,  is  not  objectionable  as 
an  improper  one,  when  the  sole  defense  was  insanity.  8.  v.  Ward, 
693. 

3.  Trials —  Homicide —  Murder —  Insanity —  Drunkenness —  Questions   and 

Answers — Appeal  and  Error. — A  question  asked  by  the  solicitor,  on 
cross-examination  on  the  trial  for  murder,  defended  on  the  plea  of 
insanity,  as  to  whether  the  defendant  did  not  get  into  a  high  temper 
when  drunk,  is  competent  under  evidence  that  he  was  drunk  at  the 
time  of  the  homicide,  and  if  otherwise,  is  not  prejudicial  when  the 
witness  has  stated  that  he  had  never  appeared  to  be  dangerous  when 
drinking.    Ihid. 

TRIAL  BY  JURY.     See  Arbitration,  2;  Officers,  2;  Judgments,  19;  Criminal 
Law,  5. 

TRUSTEE.     See  Mortgages,  3 ;  Constitutional  Law,  6 ;  Principal  and  Surety, 
4. 

TRUSTS.  See  Mortgages,  5;  Judgments,  14,  16;  Principal  and  Surety,  4; 
Wills,  34. 

Trusts — Parol — Deeds   and   Conveyances — Statute  of  Frauds — Frauds. — 
A  parol  trust  cannot  be  established  between  the  parties  in  favor  of 
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the  grantor  in  a  deed  conveying  an  absolute  fee-simple  title  to  lands, 
nor  can  such  deed  be  converted  into  a  mortgage  without  allegation 
and  proof  that  a  clause  of  defeasance  or  redemption  was  omitted 
therefrom  by  reason  of  ignorance,  mistake,  fraud,  or  undue  influence. 
C.  S.,  938.     Chilton  v.  Smith,  472. 

TRUSTS  AND  TRUSTEES.     See  Bills  and  Notes,  1. 

UNDUE  INFLUENCE.     See  Wills,  10,  16. 

USURY. 

Usuiy — Municipal  Corporations — Bonds — Sales — Chattels, — ^Usury  laws 
may  be  changed  at  the  will  of  the  Legislature,  and  an  act  authorizing 
municipalities  in  a  certain  coimty  to  sell  bonds  for  less  than  par  is 
not  objectionable  as  being  in  conflict  with  a  general  law  applicable 
to  the  State ;  and  especially  so  when  the  bonds  in  question  have  been 
sold  to  the  best  advantage  to  a  purchaser,  thus  being  dealt  with  as  a 
sale  of  a  chattel.    Komegay  v.  Ooldshoro,  442. 

VARIATION  MAGNETIC  NEEDLE.     See  Surveys,  1. 

VENDOR  AND  PURCHASER.     See  Contracts,  8,  9 ;  Evidence,  1 ;  Instructions, 
1;  Principal  and  Agent,  1,  2,  3;  Parties,  2. 


1.  Vendor   and   Purchaser — Contracts — Breach — Measure   of   Damages 

Nominal  Damages. — Where  the  purchaser  of  goods  of  a  market  value, 
wrongfully  refuses  to  accept  them  according  to  his  contract,  under 
claim  that  they  were  not  up  to  grade,  and  the  vendor  could  have 
reasonably  sold  them  at  the  place  and  time  of  delivery  for  the  con- 
tract price,  or  more,  the  vendor  can  only  recover  nominal  damages 
in  his  action,  the  measure  of  damages  being  the  difference  between 
the  contract  price  and  the  market  value  at  the  time  and  place  of 
delivery.     Cherry  v.  Upton,  1. 

2.  Vendor  and  Purchaser — "Order  Notify*' — Title — Goods  Destroyed — Conr 

tract — Breach — Recovery. — ^Title  to  goods  shipped  "order  notify,"  bill 
of  lading  attached  to  draft,  remains  in  the  shipper  until  the  draft 
is  paid,  and  when  the  shipment  is  lost  in  transit  the  seller  cannot 
recover  of  the  purchaser  the  purchase  price  thereof.  Penniman  v. 
Winder,  73. 

VENEREAL  DISEASE.     See  Husband  and  Wife,  4. 

VENUE.     See  Actions,  1,2;  War,  3 ;  Executors  and  Administrators,  1. 

VERDICT.     See  Appeal  and  Error,  8 ;  Criminal  Law,  1,  4 ;  Bills  and  Notes,  8 ; 
Wills,  20;  Courts,  9;  Instructions,  12. 

1.  Verdict — Motions — Verdict  Set  Aside — Court's  Discretion. — ^Motions  to 

set  aside  a  verdict  as  being  against  the  weight  of  the  evidence  are 
addressed  to  the  discretion  of  the  trial  Judge,  and  not  reviewable 
on  appeal  unless  it  is  grossly  abused.    Lanier  v.  Pullman  Co.,  406. 

2.  Verdicts — Special  Verdicts — Findings — Inferences  —  Criminal  Law  — 

Judgments. — A  special  verdict  on  the  trial  of  an  action  charging  the 
defendant  with  violating  the  provisions  of  ch.  90,  sec.  72,  by  engaging 
in  the  business  of  selling  automobiles  without  a  license,  is  defective 
when  it  does  not  find  that  the  defendant  was  engaged  "in  the  business 
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of  selling  the  same  in  the  State,"  and  a  conviction  cannot  be  sustained 
thereon,  under  the  principle  that  such  verdict  must  find  sufficient 
facts  to  permit  of  the  conclusion  of  law  upon  which  the  Judgment 
rests,  and  that  the  trial  judge  is  not  permitted  to  find  any  fact,  or 
inference  of  fact,  necessary  to  the  determination  of  the  issue  of  guilt 
or  innocence.  8,  v.  Allen,  166  N.  C;,  267,  cited  and  applied.  8.  v. 
Barber,  711. 

VERDICT  DIRECTING.     See  Employer  and  Employee,  5 ;  Instructions,  2,  12 ; 
New  Trials,  1;  Spirituous  Liquors,  2. 

VERDICT  SET  ASIDE.     See  WiUs,  5 ;  Verdict,  1. 

VICE  PRINCIPAL.     See  Employer  and  Employee,  1,  6,  11. 

VOLSTEAD  ACT.     See  Intoxicating  Liquors,  5. 

VOTERS.     See  Elections,  2;  Schools,  1. 

VOTES.     See  Constitutional  Law,  5. 

WAIVER.     See  BUls  and  Notes,  2 ;  Courts,  4,  20 ;  Wills,  14,  19. 

1.  Waiver  —  Contracts  —  Writing  —  Expenditures  for  Improvements  on 
Lands — Principal  and  Agent — Division  of  Profits. — Under  a  contract 
for  the  sale  of  lands  for  a  present  consideration  paid  by  the  sellers 
to  the  owner,  with  provision  for  an  expenditure  of  a  certain  sum  for 
improvement,  to  be  increased  on  mutual  agreement  between  the  par- 
ties, in  writing,  the  question  of  the  waiver  of  the  writer  is  one  of 
personal  privilege  to  be  exercised  by  the  owner,  and  to  be  shown  as  a 
matter  of  fact  by  the  evidence,  that  he  intended  to  relinquish  this 
right  by  words  or  by  acts  calculated  to  induce  the  seller  to  believe 
that  the  owner  had  abandoned  his  right  to  require  a  written  agree- 
ment as  to  such  increased  expenditure.    Allen  v.  Bank,  608. 

2.  8amie  —  Parol  Agreements  —  Acts  and  Conduct — Consideration — Con- 
tracts.— A  contract  for  the  sale  of  land,  after  expressing  a  present 
consideration  to  be  paid  the  owner,  provided  for  an  expenditure  of 
$20,000  for  improvements  before  a  distribution  of  profits  between  the 
owner  and  his  selling  agents,  and  such  further  sum  for  development 
of  the  lands  if  agreed  upon  in  writing.  A  parol  agreement  was  made 
as  to  a  further  and  much  larger  expenditure  for  such  improvements, 
to  the  total  amount  of  $204,000,  with  the  knowledge  and  acquiescence 

^  of  the  owner :    Held,  a  waiver  by  the  owner  of  the  requirement  of  a 

writing  for  the  further  expenditure,  which  must  be  paid  before  the 
distribution  of  the  contemplated  profits,  allowing  the  owner  to  retain 
as  a  priority  the  sum  of  money  paid  him  as  the  consideration  for 
making  the  original  contract  of  sale.    Ihid. 

3.  8ame — Executors  and  Administrators — Personal  Representatives. — The 
waiver  by  the  owner  of  lands,  requiring  a  consent  in  writing,  for 
improvements  on  the  land  by  his  selling  agents,  beyond  a  certain 
sum  specified  in  the  contract,  is  binding  upon  his  executor,  or  personal 
representatives,  after  his  death.    Ilnd. 

WAR. 

1.  War — Railroads — Powers — 8tate  Government — National  Government. — 
The  authority,  where  war  exists,  to  exercise  all  those  extreme  sov- 
ereign powers  under  the  rule  of  war,   recognized  by  the  civilized 
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world,  is  vested  in  Congress  by  the  Constitution  of  the  United  States* 
with  all  means,  not  prohibited,  that  are  appropriate  to  that  end ;  and 
where  it,  legally  exercised,  comes  in  conflict  with  a  State  regulation, 
the  power  of  the  National  Government  is  paramount.  Hill  v.  R.  R., 
428. 

2.  Same — Courts — Conflict  of  Powers. — It  is  within  the  peculiar  province 

of  the  courts  to  see  that  the  Federal  and  State  Governments,  in  their 
original  dual  form,  each  exercise  the  powers  and  duties  solely  appor- 
tioned to  it,  so  that  the  one  will  not  interfere  with  the  other  where 
it  is  supreme,  and  the  courts,  wherever  possible,  will  adopt  a  rule 
of  construction  which  will  prevent  conflict  between  National  and 
State  authority.     Ibid. 

3.  War — Railroads — Powers — Federal    Oovemment — State   Government — 

Statutes — Venue — Orders  of  Director  General. — The  act  of  Congress 
placing  common  carriers  under  the  control  of  the  United  Stat^ 
Government  as  a  war  measure,  by  providing  that  "actions  at  law  or 
suits  in  equity  may  be  brought  by  and  against  such  carrier  and  judg- 
ments rendered  as  now  provided  by  law ;  and  in  any  action  at  law  or 
suit  in  equity  against  the  carrier  no  defense  be  made  thereto  upon  the 
ground  that  the  carrier  is  an  instrumentality  or  agency  of  the  Federal 
Government,**  does  not  conflict  with  our  State  statute  as  to  venue  in 
a  civil  action  against  the  carrier,  Rev.,  424;  and  if  the  orders  of  the 
Director  General,  Nos.  18  and  18a,  requiring  all  suits  or  actions 
against  carriers  to  be  brought  in  the  county  or  district  of  the  plaintiff's 
residence  are  not  authorized  by  the  act  of  Congress,  they  are  void  as 
in  contravention  of  the  State  law.    Ihid. 

WARRANTIES.     See  Deeds  and  Conveyances,  3 ;  Descent  and  Distribution.  1 ; 
Mortgages,  1. 

WASTAGE.     See  Principal  and  Agent,  2,  3. 

WATCHMAN.     See  Railroads,  1. 

WIDOW'S  DISSENT.     See  Controversy  Without  Action,  2. 

WILLS.  See  Appeal  and  Error,  5 ;  Controversy  Without  Action,  2 ;  Landlord 
and  Tenant,  1;  Estates,  1,  13,  14;  Limitations  of  Actions,  1;  Plead- 
ings, 3. 

1.  Wills  —  Holograph   Wills  —  Letters — Statutes. —  For   a    letter   wholly 

written  and  signed  by  a  deceased  person  to  be  construed  as  his  holo- 
graph will,  the  provisions  of  our  statutes.  Rev.,  3113  (2)  and  3127 
(2),  must  be  scrupulously  observed  and  followed  in  all  essential 
respects  and  with  substantial  precision.    In  re  Bennett,  5. 

2.  Same — Intent  to  Make  a  Will. — A  letter  wholly  written  and  signed 

by  a  deceased  person,  to  operate  as  his  holograph  will,  must  show  his 
present  intention  to  will  his  estate,  or  his  purpose  to  dispose  of  it 
after  his  death,  and  this  intention  must  exist  at  the  time  of  the 
writing;  and  an  expression  in  the  letter  that  the  writer  wanted  the 
addressee  thereof  to  have  everything  he  had  in  the  world,  "and  I 
will  have  it  fixed  if  I  can  have  the  chance,"  etc.,  only  indicates  the 
purpose  of  the  writer  to  make  a  will  in  the  future,  in  favor  of  the 
addressee,  to  the  effect  stated,  and  the  writing  is  upon  its  face  invalid 
as  a  holograph  will.    Ihid. 
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8.  Wills — Holograph  Wills — Deposited  for  Safekeeping, — A  letter  written 
wholly  by  the  testator,  and  signed  by  him,  stating  that  he  wanted 
the  addressee  to  have  all  of  his  property,  and  that  he  **would  have 
it  fixed  if  he  had  the  chance,"  bears  no  evidence  upon  its  face  that 
the  writer  intended  that  it  should  be  deposited  with  any  one  for  safe- 
keeping, as  required  by  our  statutes,  Rev.,  3127  (2),  and  without 
further  evidence  of  a  request  that  it  be  kept,  or  preserved,  or  that 
it  was  other  than  any  ordinary  casual  letter,  it  is  insufficient  in  this 
respect  as  a  holograph  will  were  it  otherwise  sufficient    Ihid. 

4.  Wills — Devisavit   Vel  Non — Evidence — Declarations — Rebuttal. — ^Dec- 

larations of  testator,  who  signed  by  crossmark  to  his  alleged  will, 
that  the  paper-writing  was  a  forgery,  and  that  he  had  not  signed  it, 
are  competent  in  rebuttal  of  the  evidence  introduced  in  support  of 
its  genuineness.    In  re  Bailey,  30. 

5.  Wills — Devisavit    Vel   Non^-Verdict    Set   Aside — Consent. — ^The   court 

will  not  set  aside  a  verdict  in  an  action  devisavit  vel  non  at  the 
request  of  all  the  parties,  for  this  would  present  a  moot  question, 
which  the  courts  will  not  consider.    Ihid. 

6.  Wills — Probate — Common  Form — Courts — Judgments — Collateral  At- 

tack.— Where  a  will  has  been  admitted  to  probate  in  common  form 
before  the  clerk  of  the  Superior  Court,  and  no  inherent  or  fatal 
defects  appear  upon  the  face  of  the  proceedings,  the  Judgment  may 
not  be  collaterally  attacked,  but  only  in  the  court  where  the  judg- 
ment was  rendered,  and  in  accordance  with  the  statutory  provisions 
enacted  for  such  purpose^  and  the  record  and  probate  of  the  will  is 
conclusive  evidence  of  its  validity  until  it  is  vacated  on  appeal  or 
declared  void  by  a  competent  tribunaL  Rev.,  3128,  3120.  Edwards 
V.  White,  66. 

7.  Same — Presumptions. — Jurisdiction  of  the  court  in  admitting  a  will  to 

probate  is  presumed,  and  acts  or  omissions  affecting  the  validity  of 
the  proceedings  and  Judgment  must  be  affirmatively  shown,  and 
unless  the  want  of  Jurisdiction,  either  as  to  the  subject-matter  or  the 
parties,  appears  in  some  proper  form,  the  Jurisdiction  and  regularity 
of  the  proceedings  leading  up  to  the  Judgment  will  be  supported  by 
every  intendment.    Ibid. 

8.  Wills — Estates — Remainders — Contingencies — Powers   of  Sale — Deeds 

and  Conveyances. — A  testator  devised  lands  to  his  two  sons,  J.  L.  and 
J.  H.,  for  life,  and  by  codicil,  added  the  name  of  the  wife,  upon  the 
same  conditions  and  limitations,  to  be  equally  divided,  then  to  their 
children,  and  upon  the  contingency  that  should  one  of  them  die  with- 
out leaving  a  child,  then  to  the  other  son  of  the  testator  for  life,  and 
at  his  death  to  his  children,  and  to  revert  to  the  testator's  general 
heirs  should  the' grandchildren  die  without  issue;  but  a  conveyance 
by  the  grandchildren  would  *'be  good'*  in  the  case  of  their  death 
without  children.  Both  J.  L.  and  J.  H.,  the  two  sons,  being  dead, 
the  children  of  the  latter  and  the  grandchildren  of  the  testator, 
together  with  their  mother,  would  convey  the  purchaser  a  good  fee- 
simple  title,  there  being  no  possibility  of  future  children  of  the  mar- 
riage of  J.  H. ;  and  that  the  clause  in  the  will  under  which  the  con- 
veyance was  made  would  prevent  the  land  going  over  under  the  ptior 
clause  of  the  will.    Jemigan  v.  Evans,  87. 
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9.  Wills — Afterhom  Children — Deeds  and  Conveyances — Purchasers — 
Statutes. — A  wife  devised  her  lands  to  her  husband,  and  afterwards 
children  were  born  of  the  marriage.  After  the  death  of  his  wife  the 
husband  conveyed  the  lands  in  question  to  the  defendant,  and  has 
since  died.  No  provision  having  been  made  for  the  afterborn  chil- 
dren, they  entered  suit  for  the  lands  against  the  purchaser:  Held, 
they  are  entitled  to  recover  under  the  provisions  of  Rev.,  3145. 
Flanner  v.  Planner,  160  N.  C,  cited  as  controlling.  Howe  v.  Hand, 
103. 

10.  Wills — Caveat — Undue   Influence — Suggestions   to  Make   WUl — Physi- 

cians.— A  suggestion  by  a  physician  to  his  patient  to  write  a  will, 
after  telling  him  he  would  not  live,  is  not  evidence  of  undue  influence 
to  set  aside  the  will  made  in  consequence,  when  the  mental  condition 
of  the  testator  was  sufficient  at  the  time,  and  he,  without  intimation 
from  the  physician  or  others,  selected  the  beneficiaries  and  gave  each 
of  them  the  portion  of  his  estate  they  were  to  take.     In  re  Lowe,  140. 

11.  Wills —  Sale  of  Lands —  Conversion —  Equity — Personalty — Courtesy. — 

When,  under  the  direction  in  the  will,  the  lands  of  the  testator  have 
been  sold,  the  property  becomes  personalty,  and  not  subject  to  the 
tenancy  by  the  courtesy  of  the  husband  of  a  deceased  beneficiary. 
Ex  parte  Brogden,  157. 

12.  Wills  —  Devise  —  Sales  —  Named  Beneficiaries  —  Equal  Division — Per 

Capita — Equal  Degree  of  Kin. — A  devise  that  the  remainder  of  testa- 
tor's property  be  sold  and  the  proceeds  equally  divided  betwe«i  the 
named  children  of  his  "two  sisters" ;  the  children  so  named,  without 
further  light  being  shed  upon  this'  devise  by  other  iwrtions  of  the 
will,  take  per  capita,  the  words,  "my  two  sisters,"  being  merely 
descriptive,  and  were  this  intent  of  the  testator  doubtful,  the  fact 
that  the  persons  so  designated  were  in  equal  degree  of  kin  to  the 
testator  may  be  considered.    I  hid. 

13.  Wills — Power  of  Disposition. — Where  a  devisee  of  a  life  estate,  who 

also  was  given  a  general  power  in  the  will  to  dispose  of  it,  has  become, 
then,  by  descent,  the  owner  of  the  reversionary  interest,  her  rig^t 
to  alienate  the  property  is  an  ordinary  incident  of  her  ownership, 
and  is  not  restricted  by  the  terms  of  the  power,  as  the  life  estate 
and  the  reversion  have  become  merged  in  her,  thereby  vesting  in  her 
the  absolute  ownership,  regardless  of  the  power.  Tillett  v.  Ni^on, 
195. 

14.  Same — Waiver. — The  devisee  of  a  life  estate  in  lands  with  a  general 

power  of  disposition  to  take  effect  after  the  termination  thereof, 
waives  the  right  to  exercise  such  power  by  her  deed  conveying  her 
title  thereto  when  it  appears  that  she  had  acquired  the  reversion  by 
descent.    Ihid. 

15.  Wills — Caveat — Devisavit    Vel   Non — Evidence — Competent    in    Part — 

Instructions. — Evidence  competent  on  the  issue  of  the  mental  capacity 
of  the  testator  to  make  the  will  in  question  will  not  be  excluded 
because  incompetent  upon  the  Issue  of  undue  influence,  when  not 
asked  to  be  confined  by  the  propounders  to  its  proper  purposes.  In 
re  Hint  on,  206. 

16.  Wills — Caveat — Devisavit  Vel  Non — Mental  Capacity — Undue  Influence 

— Evidence. — Evidence  is   sufficient   to   take   the   cases   of  devisavit 
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vel  non  to  the  jury  upon  the  issues  of  mental  capacity  and  undue 
influence  upon  the  testator,  in  favor  of  the  caveators,  who  are  the 
daughter-in-law  and  her  children,  the  grandchildren  of  the  testator; 
that  they  were  destitute  at  the  death  of  their  father,  and  one  of  the 
grandsons  had  appealed  to  the  testator  in  his  lifetime  for  help,  who 
promised  help  in  the  future,  but  said  he  was  then  too  poor  and  unable 
when  he  was  a  man  of  comparative  wealth ;  that  he  had  canceled  a 
devise  to  them  upon  fhe  face  of  the  will,  leaving  them  nothing,  but 
all  to  the  propounders.  In  good  financial  circumstances,  and  who  were 
present  at  the  trial  and  did  not  go  upon  the  witness  stand  and  deny 
the  charge  of  the  caveators  of  fraud  and  undue  infiuence  in  procuring 
the  will,  etc.    Ibid, 

17.  Wills — Caveat — Instructions — Mental   Capacitu — Fraud. — On   the   trial 

of  the  issues  of  devisavit  vel  non  it  is  not  reversible  error  for  the 
judge  to  charge  the  jury,  upon  the  evidence,  that  the  testator  must 
have  had  testamentary  judgment,  when  considered  with  the  charge  as 
a  whole,  it  appears  by  necessary  implications  he  had  instructed  them 
accurately  upon  the  question  of  "testamentary  capacity"  required 
by  the  principles  of  law  applicable,  and  explained  what  he  meant  by 
the  expression.    IMd. 

18.  Wills — Caveat — Devisavit  Vel  Non — Nonsuit — Trials. — ^The  proceedings 

to  caveat  a  will  are  in  rem  without  regard  to  particular  persons,  and 
must  proceed  to  judgment,  and  motions  as  of  nonsuit,  or  requests 
for  the  direction  of  a  verdict  on  the  issues  will  be  disallowed.    Ibid. 

19.  Wills — Caveat — Devisavit    Vel    Non — Cancellation    of    Item — Issues — 

Waiver. — The  caveators  of  the  will  waive  their  rights  in  an  item 
thereof  devising  certain  lands  to  them  by  submitting  to  its  cancella- 
tion, and  this  renders  the  submission  of  an  issue  as  to  the  cancellation 
unnecessary.    Ihid. 

20.  WUls — Caveat — Issues — Devisavit    Vel   Non — Verdict — Fraud. — ^A    will 

should  be  set  aside  when  either  the  issue  of  mental  capacity  or  of 
undue  influence  has  been  answered  in  favor  of  the  caveators  In  pro- 
ceedings of  devisavit  vel  non.    IMd. 

21.  Wills — Estates — Devise — Fee — Power  of  Sale — RemAiinders. — ^A  devise 

to  a  son  in  fee  of  two  tracts  of  land,  with  power  of  sale  and  limita- 
tion, "but  if  he  die  without  heirs  possessing  the  land,  or  either  tract," 
to  the  heirs  of  another  of  his  sons,  taken  in  connection  with  the  will 
in  this  case  construed  as  a  whole:  Held,  a  devise  of  the  land  with 
the  power  to  convey  a  fee-simple  title  during  the  devisee's  life,  which, 
in  the  event  of  his  not  conveying  either  or  both  tracts,  would  carry 
the  limitation  over,  as  directed  in  the  will,  and  the  expression  "with- 
out heirs  possessing  the  land"  referred  to  the  ownership  of  the  title 
of  the  first  taker  at  the  time  of  his  death.     Carroll  v.  Mfg.  Co.,  Hr»6. 


22.  Same — Children — Equal  Division — Synonymous  Terms. — In  construing 
the  several  devises  in  a  will  to  ascertain  whether  or  not  it  was  the 
intent  of  the  testator  to  divide  his  lands  equally  among  his  children, 
and  to  give  to  each  the  right  to  convey  a  fee,  otherwise  with  limita- 
tion over :  Held,  under  the  will  in  this  case,  the  terms,  "if  she  died 
without  heirs  of  her  body,  and  owning  the  land,"  then  over,  and  "to 
a  son  in  fee  if  he  die  without  heirs  possessing  the  lands,"  etc.,  then 
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over  does  not  indicate  that  the  testator  intended  a  different  meaning 
by  a  difference  in  phraseology,  and  the  terms  are  synonymous.    Ibid. 

23.  Wills — Interpretation — Fee — Powers — Restraint  on  Alienation — Estates 

— Executory  Devise— Limitations, — When,  by  proper  interpretation, 
it  may  be  seen  by  his  will,  construed  as  a  whole,  that  the  testator 
intended  an  equal  distribution  of  his  property  among  his  children,  a 
devise  of  his  two  certain  tracts  of  land  to  his  son,  in  fee,  but  if  he 
die  without  heirs  possessing  the  lands,  or  either  tract,  then  to  his 
brother:  Held,  the  conveyance  of  the  fee-simple  title  left  nothing  in 
the  testator,  to  take  effect  by  way  of  executory  devise  during  the  life 
of  the  first  taker  and  the  expression  **but  If  he  die  without  heirs 
possessed  of  said  tracts  of  land  then  over"  to  the  other  son,  was  to 
free  the  devisee  from  any  restraint  on  alienation,  and  he  could  sell 
and  convey  a  good  fee-simple  title  to  either,  or  both  of  these  tracts, 
failing  which,  at  his  death,  the  lands  would  go  over  to  his  brother. 
Carroll  v.  Herring^  369. 

24.  Wills — Devise — Fee — Less    Estate — Repugnancy. — ^A    devise    of    lands 

generally  or  indefinitely  to  a  person  with  a  power  of  disposition,  or 
to  him  and  his  heirs  and  assigns  forever,  conveys  a  fee,  and  any 
limitation  over  or  qualifying  expression  of  less  Import  is  void  for 
repugnancy,  unless  In  the  case  of  a  contingent  fee  or  substitution 
of  one  estate  for  another.    Ibid. 

25.  Wills — Interpretation — Particular   Words — Presumption. — Where   It   Is 

apparent  in  the  construction  of  a  will,  that  a  particular  significance 
was  attached  by  the  testator  to  his  use  of  a  word  or  phrase,  the  same 
meaning  will  be  presumed  to  be  Intended  In  all  other  instances  of  his 
use  of  the  same  word  or  phrase,  nothing  else  appearing.    Ibid. 

26.  Wills — Interpretation — Technical  Rules — Punctuation — Transposition  of 

Words. — Technical  rules  In  cases  of  ambiguity  will  not  prevail  In  the 
Interpretation  of  a  will  over  the  evident  Intent  of  the  testator,  either 
expressly  or  by  necessary  Implication,  gathered  from  the  language  of 
the  will,  as  a  whole;  and  to  effectuate  this  Intent  the  court  will,  In 
proper  Instance,  disregard  punctuation,  or  transpose  words  or  sen- 
tences.   Ibid. 

27.  Wills — Estates  for  Life — Limitations — Tenants  in  Common — Rents  and 

Profits. — A  devise  and  bequest  to  testator's  wife  of  all  of  my  property, 
both  personal  and  real,  for  life,  excepting  what  I  hereafter  give,  and 
at  her  death  to  "revert"  to  C.  and  his  wife  and  their  children,  followed 
by  a  bequest  to  the  wife  of  half  of  the  bonds  and  money  I  may  have 
at  the  time  of  my  death,  and  one-half  of  the  profits  of  my  farm  on 
which  I  live,  and  other  farms  rented  out:  Held^  the  Intent  of  the 
testator  was  that  his  wife,  for  her  life,  should  receive  the  full  benefit 
of  the  rents  and  profits  of  the  land,  and  at  her  death  It  was  to  go 
over  to  G.  and  his  wife  and  children  as  tenants  In  common.  Ohisman 
V.  Chisman,  370. 

28.  Same. — A  devise  and  bequest  to  the  wife  of  testator  of  all  of  his  real 

and  personal  property  for  life  except  as  thereafter  disposed  of  in  his 
will,  with  limitation  over,  followed  by  a  bequest  to  her  of  one-half 
of  his  personalty  and  a  devise  of  one-half  of  the  rents  and  profits  of 
his  lands :    Held,  the  devise  of  the  lands  in  the  first  clause,  included 
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the  rents  and  profits  for  her  life,  which  was  not  affected,  or  cut  down, 
by  the  second  clause,  to  one-half,  but  the  second  clause  evidently 
referred  to  the  rents  and  profits  accruing  during  the  year  preceding 
the  death  of  the  testator.    Ibid, 

29.  Wills — Devise — Power  of  Sale — Words  and  Phrases  —  Synonymous 

Terms. — Where  the  testator  "advises"  his  executors  to  sell  all  of  his 
houses  to  make  an  equal  division  among  his  children,  excepting  his 
home  place,  which  he  "wishes"  a  certain  son  "to  own":  Heldy  by 
the  use  of  the  word  "advise,"  a  discretionary  power  was  given  the 
executors  to  sell  the  houses,  excepting  the  "home"  place,  which  was 
to  go  to  the  son,  under  the  terms  employed,  **wlshes"  him  "to  own," 
the  intent  of  the  testator  being  to  use  these  terms,  "advise"  as  a 
discretionary  power  to  sell,  and  "wishes"  the  son  **to  own"  as  synony- 
mous with  the  word  devise.    Broum  v.  Broivn,  433. 

30.  Wills — Interpretation — Intent — Equity — Election —  Devise —  Equal   Dis- 

tribution.— A  devise  of  the  testator's  "home"  place  to  a  son,  express- 
ing that  there  should  be  an  equal  division  of  all  of  his  other  lots 
among  his  children,  and  that  the  son  so  designated  had  been  liberal 
in  aiding  him  with  money  in  "considerable"  amounts :  Held,  the  son 
may  elect  to  cancel  -the  indebtedness  and  take  the  fee  to  the  "home" 
place  imder  the  will,  it  appearing  that  this  construction  would  prac- 
tically or  more  nearly  carry  out  the  testator's  intent  to  equally 
divide  his  property  among  his  children.    Ibid. 

31.  Wills — Interpretation — Intent. — A  will  should  be  Interpreted  from  the 

language  in  the  Instrument  as  a  whole,  to  ascertain  and  enforce  the 
intention  of  the  testator,  when  not  in  violation  of  law ;  and  In  deter- 
mining upon  this  intent  each  and  every  part  thereof  will  be  given 
significance,  and  apparent  Inconsistencies  will  be  harmonized  when 
it  can  reasonably  be  done  by  fair  and  reasonable  interpretation, 
giving  its  language  its  natural  and  customary  meaning  unless  it 
clearly  appears  that  some  other  permissible  meaning  is  Intended. 
Ooode  V.  Heame,  475. 


32.  Same — Ambiguity — Estates — Defeasible  Fee — Early  Vesting  of  Estates. 

Where  a  defeasible  fee  In  an  estate  is  devised,  and  no  definite  time 
fixed  for  It  to  become  absolute,  the  time  of  the  testator's  death  will  be 
adopted  in  the  Interpretation  of  the  testator's  intent  as  expressed 
in  the  will,  unless  it  appears  from  the  terms  thereof  that  some  inter- 
vening time  Is  indicated  between  such  death  and  that  of  the  first 
taker;  and  in  case  of  ambiguity,  the  courts  are  inclined  to  regard 
the  first  taker  as  the  primary  object  of  the  testator's  bounty,  and 
will  lean  to  the  Interpretation  that  tends  to  promote  the  early  vesting 
of  estates.    Ibid. 

33.  Same — Statutes. — A  devise  in  fee  simple  to  the  testator's  two  named 

children  and  her  daughter-in-law  of  all  of  "my  real  estate,"  equally, 
and  to  the  children  of  the  daughter-in-law  by  her  husband,  the  testa- 
tor's son,  the  share  of  their  mother's  estate  "in  the  event  of  her 
death";  and  in  a  subsequent  item  a  provision  that  the  remainder 
of  all  other  property,  real  and  personal,  shall  be  equally  divided 
between  these  beneficiaries,  and  if  the  children  of  testator's  daughter- 
in-law  survive  their  mother,  "they  shall  inherit  her  share  of  my 
property  as  provided  in"  the  preceding  item :    Heldy  it  was  the  intent 
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of  the  testator  that  the  estate  deylsed  to  the  daughter-in-law  should 
vest  in  her  if  living  at  the  time  of  the  death  of  testator,  under  the 
first  item  of  the  will,  which  is  further  shown  by  the  expressions  in 
the  later  clause,  indicating  that  the  grandchildren  should  inherit 
directly  from  the  testator  in  the  event  their  mother  should  prede- 
cease her.    Rev.,  1581.    Ihid. 

34.  Wills — Trusts — Powers  of  Sale — Deeds  and  Conveyances — Executors 
and  Administrators — Qualifications — Pleadings — Dismissal  of  Action 
— Motions. — It  appeared  in  the  allegations  of  the  complaint  that  a 
testatrix  devised  her  land  in  trust  to  the  same  person  whom  she 
named  as  executor  imder  her  will,  giving  the  one  so  nominated  the 
power  to  sell  or  dispose  of  her  property  in  furtherance  of  certain 
trust  powers  declared.  The  will  was  duly  probated  and  recorded, 
but  the  person  so  named  not  having  formally  qualified  as  executor, 
performed  his  duties  as  trustee  in  a  manner  free  from  criticism, 
and  accordingly  made  conveyance  of  parts  of  the  land  to  the  defend- 
ants, the  plaintiffs  claiming  this  land  as  the  heirs  at  law  of  the  testa- 
trix on  the  ground  that  the  trustee,  not  having  qualified  under  the 
will  as  executor,  was  without  power  or  authority  to  act  as  trustee: 
Held,  it  was  not  essential  that  the  person  named  as  executor  and 
trustee  should  have  qualified  as  executor  in  order  to  perform  the 
duties  required  of  him  as  trustee,  and  upon  the  allegations  of  the 
complaint,  the  action  was  properly  dismissed.    Murphy  v.  Reed,  624. 

36.  Wills — Devise — Estates — Per  Capita — Intent. — Nothing  appearing  in 
the  will  to  the  contrary,  a  devise  to  testator's  wife  of  one-third  of 
his  lands  for  life,  and  at  her  death,  "all  of  this  property  shall  go  to 
the  heirs  of  N.,"  and  to  "the  bodily  heirs  of  J.,"  carries  the  land  to 
the  heirs  of  N.,"  and  the  "bodily  heirs  of  J.,"  upon  the  termination 
of  the  life  estate  devised  to  the  wife,  per  capita  and  not  per  stirpes; 
and  this  interpretation  Is  especially  applicable  when  construing  the 
will  as  a  whole,  and  in  its  connected  parts,  the  language  of  the 
testator  manifestly  imports  this  intent    Mitchell  v.  Parks,  634. 

36.  Wills — Withdrawal  of  Issues — Courts — Intimation  of  Opinion. — ^When 
a  caveat  to  a  will  has  been  filed  it  is  not  an  intimation  of  opinion  on 
the  evidence  for  the  trial  Judge  to  withdraw  the  issues  of  mental 
capacity  and  undue  influence  from  the  jury  and  leave  only  the  general 
issue  of  devisavit  vel  hon,  when  there  was  no  legal  evidence  to  sustain 
the  issues  withdrawn.    In  re  Morgan,  666. 

WIRES.     See  Negligence,  12. 

WITNESS.     See  Courts,  7 ;  Employer  and  Employee,  3 ;  Evidence,  17 ;  Appeal 
and  Error,  39. 

WORDS  AND  PHRASES.     See  Wills,  25,  26,  29;  Deeds  and  CJonveyances,  7. 

WRITINGS.     See  Evidence,  2,  8. 

Wrongful  death,     see  Negligence,  14. 


